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NAGPORE JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appead No. 3±5 of 19 22. 

Deoember 11, 1923. 

Present : —Mr. KinkheJe, A. -T. 0, 

THE EAST INDIAN RAILWAY 

COMPANY— Defendant—Appellant 

versus 

MURADALI— Plaintiff—Respondent. 

Railways Act {IX of 1890), sa. 72, IQ-Bisk Note 
Form B—Carriage of goods—XJnreasonable delay in 
delivery^Damages^Railway Company* liability. 

Where a railwaj company fails to deliver goods 
oonsigoel to it for oarriago within a reasonable time, 
It is liable for ordinary damages in respect of the de¬ 
lay and snob liability is nob covered by the Bisk Note 
Form B, the proteotioo afforded by which extends to 
the exempted or apeciffed cases only. 

East Indian By. v. Qopi KrishM Kashi Prasad, 
77'Ittd. Oas. 1046: 45 A. 634 ; 21 A. L. J. 448 ; (1924) 
k.% R. (A) 8, relied on. 

Case-law discussed. 

What is reasonable time within the meaning of 
the above rule is a question of faot to be decided 
on the paiticular citoumstanoes of each oase< 

Appeal againeb tbe decree of the Distriob 
Judge, Jubbulpore, dated thellbh April 1922, 
in Civil Appeal No. 4 of 1922. 

Mr. J. C. Ohosh, for the Appellant. 

Mr. Fida Hussain, for the Bespoode nt. 


JUDGMENT. —The respondent Mura- 
dali on 29bh June 1920 consigned 40 bags of 
gum from Kabni to bo delivered to him at 
Hafcras, another station on the line belonging 
bo the a-ppellanfc Company. The goods wore 
not delivered at Ilatras and consequently 
after some unsuccessful correspondenoe with 
the Company, plaintiff sued the latter, on 
22nd Deoember 1920 for damages assessed at 
Rs. 1,900. The oousignment was covered by 
a risk-note in form B. The last demand in 
writing which plaintiff made was as per 
notice, dated 15th November 1920. Ordinarily 
it takes 10 to 15 days for goods to reach 
Habras from Katni, bub here no delivery was 
made of the goods until even the date of the 
suit. On some pretext or other the defendant 
Company book nearly 3 months to put in its 
defence and that too a'fter heavy adjournment 
costs were awarded against it. On 6bh June 
1921 the defendant’s agent made oral state¬ 
ment admitting that the goods were nob 
delivered till the date of the suit. The claim 
was, however, contested and liability denied 
on the basis of the risk-note in form B. The 
extent of the damages was disputed. It 
appears that although nearly l^ months 
before the date of the statement the goods 
bad been traced and had arrived at Hatras 
on 27th March 1921, this fact was, however, 
not brought to the notice of the Court 
at any of the intermediate hearings until 
Gfch May 1921. The plaintiff' in re^ly 
admitted that the goods had arrived on 
27th March 1921, bub submitted that he 
would not take delivery thereof, as they were 
damaged during the last 10 months, and 
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parttoularly, as fetie market! rate of the goods 
had fallen oonsiderably. 

On 14th July 1921, however, the plaintiff 
through his pleader stated that the delivery of 
40 bags was taken on 1st July 1921, but he 
asserted that the Company was guilty of 
wilful, culpable negligence inasmuch as they 
failed to deliver goods within reasonable 
time, that is within the usual period of 11 or 
16 days, whereas the actual delay was of a year. 
It was further contended that the market rate 
of gum had gone down from Rs. 20 in June or 
July 1920, to Rs. 10-12 on the date of the 
actual delivery, that is 1st July 1921, and 
that the defendant Company should be made 
liable to make good the loss, that is the 
difference in price amounting to Rs. 823-4-0 
plus costs of the suit. The defendant Com¬ 
pany denied liability for damages for the delay 
as also for costs and disputed the correctness 
of the rates stated by the plaintiff. The points 
for determination, therefore, have been 
narrowed down. The following issues are 
material:— 

(1) Whether the defendant Company is 
liable for damages in view of the goods 
being consigned tinder risk-note B ? 

(2) What was the value of the goods at 
the date of the consignment and what is 
their value now ? 

The 6rst Court found that the goods were not 
deteriorated or damaged but that the defendant 
Company was liable to make good the damage 
resulting from unreasonable delay in carrying 
the goods to their destination. The dama¬ 
ges were assessed at Rs. 810 and a decree was 
passed for that sum together with Rs. 69-12-9 
on account of interest. Against this decree an 
appeal was preferred to the Court of the Dis¬ 
trict Judge, Jubbulpore, by the defendant 
Company. One of the points urged in appeal 
was as to the effect of the risk-note, on the 
defendant Company’s liability for delayed 
delivery. The District Judge held that under 
section 72 of Indian Railways Act read with 
the provisions of the Contract Act the defend¬ 
ant Company as a bailee was bound to carry 
the goods, under ordinary oiroumstanoes, 
within a reasonable time and that 9 months 
psriod could not be treated as “ reasonable 
time” for the goods to go from Katni to 
Hatras in the circumstances of the case. In 
other words, the risk-note did not expressly or 


by necessary implication free the Company 
from the liability on account of the delivery 
being delayed. The award of damages was 
considered nob excessive and the appeal was 
accordingly dismissed. 

It is contended before me that the risk-note 
exonerated the Company from all liability to 
compensate the plaintiff, on the ground that 
the Company was not an insurer against delay 
in delivering the goods. I must say that no 
attempt was made at the stage of pleadings to 
offer any explanations as to why this inordi¬ 
nate delay in the matter of carrying the goods 
from Katni to Hatras was caused. I have 
read the conditions noted on the back of Exhi¬ 
bits P-3, D-1 and D-2. I nowhere find in 
any of these documents auy sbipulations 
bo hold the Company harmless and free from 
all responsibilities for damages to the 
goods, whatever ** by reason of accidental 
or unavoidable delays in transit or otherwise. 
Here there is no ** loss, destruction or deteriora¬ 
tion of, or damage to the said consignment 
BO as to bring the case within the protection 
of the risk-note Exhibit D-2. The learned 
Munsif was, I think, perfectly right in the 
interpretation he put on the words ' loss, de¬ 
struction or deterioration of, or damage to, 
the said consignment.” Relying upon the case 
of Fazal Ilahi v. The East Indian Bail‘ 
way Company (1), he held plaintiff enti¬ 
tled to recover damages for the delay. As 
observed in that case, damages to be awarded 
in such oases are not special damages but da¬ 
mages assessed on general principles. Through 
the fault of the Company’s servants, the goods 
were delayed in transmission and were not 
delivered until nearly 6^ months even aftei 
this suit was instituted. There is, no doubt, 
authority for the view that unless the objeot 
of the sender of goods was specially brought 
to the notice of the carrier and unless intima¬ 
tion was given that the goods should rewh 
the destination by a particular date the plaint¬ 
iff is nob entitled to any special damage 
on the ground of non-realisation of the 
special proht, the consignor or oon^gus^ 
might have made, if the goods had reached 
their destination in time. The learned Advo¬ 
cate arguing the case from that point of 

(1) 64 Ind. Cas. 868 ; 19 A. L. J. 654 ; 43 A. 623 : 
(1922) A. L B. (A.) 824. 
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view urged that this is not the plaintiff’s ease 
and, therefore, plaintiff should get nothing. 
This is true, but it does not mean that plaint¬ 
iff is not entitled to reoover oven ordiimry 
damages for the delay. In several oases he is 
held entitled to reoover, as I will presently 
show, damages for the natural oonsequenoes 
of a failure to deliver goods within a reason¬ 
able time. ” What is ” reasonable time ” is 
always a question of fact, as it depends upon 
the oiroumstanoes of each ease. Both the 
Courts below have held that the delay, in 
this case, was very unreasonable. Under 
these oiroumstanoes 1 entertain no doubt 
whatever that it was due to the negleot of 
the railway administration that the goods 
were not carried to their destination within 
the usual time and that this oould not but be 
" wilful ", and that the award of damages as 
given by the lower Courts is oorreot. By 
reason of the absence of the words " damage 
due to aoddental or unavoidable delays in 
transit or otherwise ’’ in the risk-note form B 
(Exhibit D-2) tho oase must, 1 think, be re¬ 
garded as if there was no risk-note exempting 
the Bailway Company from liability. 1 think 
the oase is analogous to the one of this very 
Company reported in East Indian Bailway v. 
Tulshi Bam (2), and distinguishable from the 
oase reported in Madras Bailway Company v. 
Govinda Bau (3), and on whioh reliance was 
placed by the pleader and advocate of the res¬ 
pective parties. In the Allahabad case 
even 16 days delay was considered " unreason¬ 
able." In the Madras oase, there was 
cleat exemption from liability on the 
ground of delay in the contract itself, whioh 
is not the case here. In the absence of any 
pleadings or proof that there were valid rea¬ 
sons preventing the Company from delivering 
the goods at a time when they should ordinari¬ 
ly have been delivered, I do not think, there 
is any force in the contention of the learned 
Advocate that the Bailway Company is not an 
insurer against delay. In AlbuQuer^ue v. 
The South Indian Bailway Company (4), 
on whioh reliance is placed for the appellant 
there was a delay of only 40 days, and in the 

(a) 66 Ind. Gas. 771; 20 A. Ii. J. lU ; (1932) A. I. 
B,(A.)68. ^ ^ 

(8) 21M. 172; 8 M. L. Jv 86; 7 Ind. Deo. (N. S.) 478. 

(4) 68 lad. Oaa. 269; 48 M. L. J. 90; (1922) M. W. 
N. 028; (1922) A. L B. (M.) 231; 16 Ii. W. 667; 61 
^ X*. T. 470. 


exceptional oiroumstanoes of that oaso, it was 
held that although thero was " delay ’’ it was 
not wilful ’’ because of tho want of lolling 
stock. That oaso is, thore-'oro, no authority 
for the present oase where absolutely no 
attempt is made to state much less to prove 
the reasons for the delay, i am fortified in 
this view by the recent ruling of the East 
Indian Bailway Company v. Gopi Krishna 
Kashi (6) whioh is a case exactly analogous 
to or on all fours with tlie present oase. 
There also this very Company claimed pro¬ 
tection under risk-note form B as is done 
in this case. The delay there was of 5 
months, and it was hold to bo unquestion¬ 
ably unreasonable." The Trial Court bad 
found that, owing to the delay, damage was 
suffered by the plaintiff, quite independently 
of any deterioration of goods. The risk-note 
form B was sought to be so interpreted there, 
as to give protection to the Kailway Company 
from all claims or damages due to tho loss, 
destruction or deterioration of the goods, 
or for damage to the consignment, but the 
protection afforded by the risk-note form B 
was held to extend to the exempted or speoitied 
oases only ; and that as the damage in 
that case was not due to any of these special 
events against whioh the Hailway was protect¬ 
ed by the risk-note, it was held that the oase 
was outside such protection. Belying upon 
this most recent and direct authority 1 hold 
that the claim has been rightly decreed by 
both the Courts below. 

The appeal is, therefore, dismissed with 
costs. Costs of the Courts below be paid as 
already ordered. 

z. E. Appeal dismissed. 

(6) 77 Ind. Gas. 1046 ; 46 A 634 ; 21 A. Ii. J. 448 ; 
(1924) A. I. B. (A.) 8, 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1272 of 1922. 

May 27, 1924. 

Present ;— Mr, Justice Daniels and Mr. Justice 

Neave. 

BECHU PANDE—Defendant- 

Appellant 

versus 

Musammat DULHMA and others— 
Plaintiffs—Respondents. 

Hindu Law—Widow's estate -Gif t to one of several 
reversioners—Acccleralion—Invalid transfer—Suit hy 
ropiote reversioner—Daughter or daughter’s son alivCt 
effect of, 

A earrecdec of a Hindu widow’s estate to be valid 
must be in favour of the nearest reversioner if there 
be only one or all the reversioners nearest in degree 
if there be more than one. 

Bangasami Goundan v. Hachiaifpa Goutidan, 60 
Ind. Gas. 498; 42 M. 623 at p. 582; 86 M. L. J. 498- 
17 A. L. J. 636; 29 C. L. J. 6J9 ; 21 Bom. L. R. 640* 
28 C. W. N. 777; (1919) M. W. N. 262 ; 20 M. L. T. 6- 
10 L. W. 105 ; 46 I. A. 72 ; 1 U. P. L. R. (P. C). 66 
(P. 0.); Prag ; Harain v. Mathura Prasad, 79 Ind. 
^8. 676; 22 A. L# J. 472 ; Dodhasappa Ramlingappa 
Nargund v. Basawanappa- SJtivliugappa Sinlri, 46 
Ind. Gas. 289 ; 42 B. 719 ; 20 Bom. L. R. 783. 
followed. 

In the case of an invalid transfee by a Hindu widow 
a suit for declaration must ordinarily be brought by 
the reversioner neatest in suooesiion at the ‘time- 

If the nearest reversionary heir refuses, without 
sufficient oauee, to institute pBOoeedings, or if he has 
precluded himself by his own act or conduct from 
suing, or has colluded with the widow, or oonoutted 
in the aot alleged to be wrongful the next presum¬ 
able revecsionei would be entitled to sue. 


Rani Anand Kunwar v. Court of U’ards. 6 0. 764 - t 
0. L. R. 881; 8 I. A. 14; 4 Shome. L. R. 78; 4 Sar. P 
0. J. 196; 8 0. L. R. 292; 6 Ind. Jur. 161* Rafiaui 
and Jackson's P. C. No. 63 ; 3 Ind. Deo. (N. S.) 431 
(P. 0.), relied on. as* 

In the presence of daughters and a daughter’s son 
even if the daughter s son be a minor, a remote re 
veisionet is not entitled to sue. 

Bangasami Goundan v. Hachiappa Gounden fif 

^ ^ 21 Bom L R 640 ‘ 2 

W h, W. 105; 46 I. A. 72 (P.O.), foi owei ‘ ‘ 


Appeal from a decree of the Subordinate 
Judge, Jaunpur, dated the 5th July 1922. 

Mr. Gadadhar Prasad for Mr. Kumuda 
Prasad, for the Appellant. 

Mr. N. Upadhya for Mr. P. L. Ba/nerji, for 
the ReBpondentB. 


JUDGMENT. —The question in this 
appeal is whether the plaintiS is entitled to a 
declaration that a deed of gift executed by 
Mt. Dulhma in favour of her daughter Mu¬ 
sammat Maharaji is invalid as against the 
rights of the reversioners. The pedigree of the 
family to which the parties belong is given in 
the judgment of the Court below. Musanmat 
Dulhma s husband Ram Adhin was the last 
survivor of the joint family to which he be* 
longed, and on his death Musammat Dulhma 
succeeded to a widow’s interest in the property. 
She has three daughters who are alhalive and 
are defendants to the suit, and at the time of 
the institution of the suit there was also a 
daughter’s son Baohoha who was defendant 
No. 5. This child has since died. 

The gift was in favour of one only of Musa¬ 
mmat Dulhma’s three daughters. The Courts 
below have held that it was valid as an 
acceleration of the widow’s life interest, This 
hnding is erroneous. It was held by the 
Privy Council in Bangasami Goundan v. 
Nachiappa Goutidan (1) that a surrender to 
be valid must be iu favour of the nearest 
reversioner if there bo only ona or all the 
reversioners nearest in degree if there be more 
than one. This decision has been followed in 
this Court in the recent case of Prag Narain 
V. Mathura Prasad (2) and by the Bombay 
ffigh Court in Dodhasappa Bamalingappa 
Nargund v. Basawaneppa ShivUnguppa 
tiintri (3). 

The next question is whether the plaintiff 
as a remote reversioner bad any right to insti¬ 
tute the suit. The general rule on the subjeot 
was laid down by their Lordships of the Privy 
Council in Bani Anand Kunwar v. The Cowi 




T : 42 M. 523 at p. 682 ; 36 

J. 493 ; 17 A. L. J. 636 ; 29 C. L. J. 639 ; 21 Bom- 

h ?; 5 <1819) M. W. N. 262 ; 

I.A.72; lU.P.I. 

\l\ I? : 22 A L. L. 472. 

78 & lad. 088.239 ; 42 B. 719; 20 Bom. L. B. 
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of Wardi (4). The rule is fchati a saib of this 
nature must ordinarily be brought by the 
reversioner nearest in saooossion at the time. 
The oases in whioh a remote reversioner may 
be entitled to sue are thus stated." If the near¬ 
est revetsionery heir refuses, without sufficient 
oause, to institute prooeedings, or if he has 
precluded himself by his own act or conduct 
from suing, or has colluded with the widow, 
or concurred'in the act alleged to be wrongful 
the next presumable reversioner would be 
entitled to sue.*' In this case the next 
reversioners entitled to sue are Mt. Maha- 
raji’s two sisters Musammat Chandra and 
Musammat Badra. There was an al¬ 
legation in the plaint that they were in 
collusion with the widow, but no issue 
was framed on the point and no circum¬ 
stance has been pointed out to us from whioh 
an inference of collusion could be drawn. 
The only fact relied upon by the appellant is 
that they refrained from suing for a period 
of some ten years after the gift. There is a con¬ 
flict of authority on the question whether the 
fact that the nearest reversioner is a female 
holding a life-interest is in itself sufficient to 
give the remote reversioner a right to sue. 
The cases on both sides are given in a footnote 
to the 9th edition of Mayne’s Hindu Law at 
page 966. In this case, however, we have to 
see whether the plaintiff had a good oause of 
action on the date when he instituted hie suit. 
If he had no cause of action on that date bis 
suit cannot succeed because one or more deaths 
have taken place during the pendency of the 
Utigation. On the date when the suit was 
brought there was admittedly a daughter’s eon 
of Musammat Dulbma in existence, so that the 
plaintiff was not even the next reversioner 
after the death of the daughter's son. In 
Qumanan v. Jahangira (5) it was held by this 
Court that in the presence of daughters and a 
dai^hter’s son, even if the daughter's soil be 
a minor, a remote reversioner is not entitled 
to sue. 

We accordingly dismiss the appeal with 
costs, but as wo are decading the case on a 

(4) 6 a 764 ; 8 0. L. R. 881; 8 I. A-14 ; 4 Shoma. 
L. B. 78; 4 Sat. P. 0. J. 195; 8 0. L. E. 292: 6 Ind. 
Jut. 161 : Bafique and JaokBons. P. 0. No. 68 ; 8 led. 
Dso.(N.B.) 496(P.O.). . , 

ifi) 46 lad. Oas. 186 ; 40 A. 616 ; 16 A. L- J- 466. 


different ground from that on whioh it was 
decided by the Court below and overruling its 
decision on that ground, wo think the costs 
should not include foes ou the higher scale, and 
we direct accordingly. 

N. H. Appeal dimmed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 968 of 1921. 

February 19, 1924. 

Present Mr. Justice Venkatasubba Kao. 

YADAVENDRA BHATTA— Plaintiff 

—Appellant 

versus 

SRINIVASA BABHU and others— 
Defendants—Respondents. 

Specific RcUej Act (1 o/ 1877), 8. 42—rra'is/er of 
Property Act (Z7 of 1882), s. 6 ((-') Specific Per. 
forniaiicc—Agreement to lend money on viortguge—Suit 
0)1 agreeiuentt wJi^ther maintainabk^Proper remedy— 
Mortgagor, right of, whether transferable. 

A suit doss not lie for epeoido performanoe of an 
agreement to lend money on moztgage. 

Where a mortgagee does not pay the whole of the 
mortgage-money, the mortgagor cannot sue for the 
ceooverj of the balance, but he may obtain compen¬ 
sation or damages (or bteaoh of the contraot or may 
redeem the mortgage on payment of the sum due. 

Anakaran Zasini v. Saidamadaih Arulla, 2 M. 79 
8 Ind. Jur. 312 : 1 Ind. Deo. (N. S.) 326 ; Majagopa\ 
Aiyar v. Sheik Davood Rowther, 46 Ind. Gas. I6l; 84 
M. L. J. 842 ; Sheikh Galim v. Sadarjan Bibi, 
28 Ind. Gas. 621; 43 C. 59 ; 19 0. W. N. 1382 ; 21 C. 
L. J. 602, followed. 

Therefore, the right of a mortgagor under an agree¬ 
ment to obtain money on mortgage, being a mere 
right to sae for damages, oannot be assigned under 
seotion 6 (e) of the Transfer of Property Aot. 

Appeal against the decree of the District 
Court, South Kanara, in A. S. No. 239 of 1920 
preferred against the decree of the Court of 
the District Munsif, Karkal, in O. S. No. 317 
of 1919. 

Mr. B. Sitaram Bao, for the Appellant. 

Mr. K, y, Adiga, for the EespondentB, 
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JUDGMENT .—The second defendant ex¬ 
ecuted a mortgage in favour of the first 
defendant. Out of the consideration, a 
email portion was not paid. The plaint¬ 
iff sues for the recovery of that balance 
on the strength of an assigment made by 
the third defendant who himself had obtain¬ 
ed a similar assignment from the second 
defendant. The first defendant pleaded that 
the balance was payable only on the 
performance of a certain condition. The 
lower Appellate Court has clearly found that 
the second defendant made default and that 
the condition was not fulfilled, On this find¬ 
ing, the plaintiff can have no decree. Apart 
from this circumstance, it is perfecty clear 
on the authorities cited Anakaran Kasim v, 
Saidamadath Avulla (1), Bajagopala Azyar v. 
Sheik Davood Bowther (2) and Sheik Galim 
V. Sadarjan Btbi (3), that the present suit is a 
suit to enforce an agreement to lend money 
on a mortgage and that such a suit does not 
lie. In Anakaran Kasmi v. Saidamadath 
Avulla (l) this is what the learned Judges 
say:— 

The Court ought not to make a decree 
for specific performance of an agreement 
to lend money on mortgage. Plaintiffs 
may obtain compensation or damages in 
a properly framed suit against the defend¬ 
ant for breach of his contract or they 
may redeem the mortgage on payment 
of the sum due.” 

The English oases on the point are referred 
to in Sheik Galim v. Sadarjan Bibi (3). 

It was open to the mortgagor to sue the 
mortgagee for damages bub a right to obtain 
damages cannot be transfered. See section 6 
(e) of the Transfer of Property Act. 

The Second Appeal, therefore, fails and is 
dismissed with costs. 


N. H. 


Appeal dismissed. 


( 1 ) 2 M. 7'j : 3 Ind. Jar. -312 ; 1 Ind. Deo. (N, 
326 

(2) 45 Ind Gas 161 ; 84 M. L. J. 342. 

01 N. 13S 

Li* J« 50'2* 


ALLAHABAD HIGH COURT. 

Secx>nd Civil Appeal No. 1288 of 1922. 

June 6, 1924. 

Present \ —Mr. Justice Daniels and Mr. 

Justice Neave. 

UMA SHANKAR— Defendant—Appellant 

versus 

GOBIND NARAYAN AND another— 
Plaintiffs—Respondents. 

Liviitatioii Act {V of 1908), s. IQ—Acknoioledgntent 
of liahiliiy—Acknowledgment written by agent bearing 
name of principal, whether sufficicni^Authorityto 
acknowledge liability. 

A letter ao^nowledging liability for a debt written 
by the munim of a firm and beittiog no other eigna- 
ture than the name of the firm in the heading of the 
letter is saffioient to oome within the meaning of 
s. 19 of the Limitation Aot provided the munim was 
authorised to make the aokoowledgment. 

Mathura Das y Babu LaU 1 A. 683 ; 1 Ind, Deo. 
(N. S.) 477, followed. 

The mere taot that the munim used to write letters 
on behalf of hia ptinoipala is not suffioient in law 
to enable the Gourt to infer that be was an authoris¬ 
ed agent for the purpose of making an acknowledg¬ 
ment of liability. 

Appeal from the decree of the Disbricb Judge, 
Cawnpore, dated the 2bbh July 1922. 

Mr. Iqbal Ahmad, for the Appellant. 

Dr, K. N. Kaiju, for the Respondents, 

JUDGMENT. —The only question in this 
appeal is whether a certain letter, Ex. 2, is a 
good acknowledgment of liability so as to ex¬ 
tend limitation against the defendant appellant 
within the meaning of section 19 of the Inmi- 
bation Act. The letter purports to be from the 
defendant s firm Bam Gbarau Jagdish Prasad 
to the plaintiffs' firm Sheo Baksh Sri Narain- 
As far as the contents of the letter are oon- 
oerned it contains an acknowledgment of lia¬ 
bility sufficient to come within the section. It 
was wntten by Piyare Lai the Munim of the 
defendant. It bears no signature other than 
the name of the firm in the heading of the 
letter. Such a signature has, howeyeri been 



Voii, 80] 


INDIAN OASES 


7 


WALIULLAH V. BHAGGAN 


held to be good in Mathura Das v. Bahu Lai, (1) 
and Mohesk Lai v. Busunt Kumaree (2). The 
question remains, however, whether there is 
proof that Piyare Lai was authorised to make 
an aoknowledgment on behalf of his pilnoipal 
within the meaning of Explanation 2 of the 
seotlon. The Court below holds that he was, 
on the ground of an admission made by the 
defendant that Piyare Lai used to write letters 
on behalf of his prinolpal. No evidence was 
offered by the plaintiffs on this point. No 
question was put as to whether this particular 
letter was written by the authority of the 
principal or as to whether Piyare Lai was 
authorised to acknowledge debts on behalf of 
his principal. It was distinctly denied that he 
was authorised to execute a hundi. We think 
that the mere fact that the defendant used to 
write letters on behalf of his principal is ^ not 
sufficient in law to enable the Court to infer 
that he was an authorised agent for the pur* 
pose of making an acknowledgment of liability. 
On this ground we allow the appeal and as the 
suit apart from the aoknowledgment was 
admittedly beyond time we dismiss the suit 
with costs in all Courts. 

N. H. Appeal allowed. 

0) 1 A, 683; 1 Ind. Deo. (N. 8.) 477. 

(3) 6 0. 340 : 7 0. L. R. 121; 3 Ind. Deo. (N. S.) 
223. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Application No. 60 of 1924. 

May 30. 1924. 

Present :—Mr. Pullan, A. J. C. 

Molvi WALIULLAH— Plaintiff- 

Applicant 

versus 

BHAGGAN— Defendant—Opposite party. 

Arhitration—Beference not in toriting^Award, vali¬ 
dity of—Position of arbitrator. 

Ab award ie none the leas valid though the teler- 
tnoe to arbitration wm not in writing. 


An arbitrator eotrunted with the deei^ion of a onse 
can ouly dooido the points referred to him aud not 
bound to consider or follow the rea^oo'^ siven by the 
Court whose deoi^ion on appeal referred to arbitra* 
tioQ. 

Where partie=) prefer an amntnce Court to a profea- 
sioDal Court, they take the rink tb.it the deohion 
mayinot be teobnioally perfect. 

Application against the decree of the Subor¬ 
dinate Judge, Barabanki, dated the 9th Novem - 
her 1923 upholding the order of the Muusif, 
Fatehpur, dated the 13bh March 1923. 

Mr, H. Dhian Chandra for Mr. M. A. Khan, 
for the Applicant. 

Mr. Bam Prasad Varma, for the Opposite 
Party. 

JUDGMENT.- -This is an application for 
revision of a judgment of the Sul)ordiDato 
Judge of Barabanki upholding the award of 
an arbitrator. The facts of the case are some¬ 
what unusual. The plaintiff Bled a suit in 
the Court of a Munsif for possession of cer¬ 
tain trees on payment of Rs. 50 alleging that 
he had purchased the trees from one Makh- 
dum and was entitled to possession from a 
prior mortgagee on payment of his mortgage- 
money. The Munsif dismissed the suit on the 
grounds that though the plaintiff’s sale-deed 
was genuine the vendor had no property to 
sell and, therefore, the plaintiff was entitled to 
no relief. Tbe plaintiff appealed to the 
Subordinate Judge but instead of allowing the 
appeal to be heard the parties referred the 
matter to the arbitration of a certain taluq- 
dar. This gentleman made an award against 
the plaintiff and the latter filed objections. The 
objections were heard by the Subordinate 
Judge and dismissed. Now on the same 
grounds the plaintitff comes before this Court 
in revision. Briefly his case is that the award 
was bad first on the ground that the reference 
was not in writing and, therefore, contrary to 
law, secondly that the decision was nob based 
onthe points, referred to the arbitrator. I may 
say at once that the objections relating to mis¬ 
conduct and the improper action of some third 
party in influencing the decision of the 
arbitrator are not worthy of consideration in 
this Court. The first objection that the 
reference was not in writing is met by the 
deoimoD of the Allahabad High Court reported 
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in Ahlul Bamid v. Biaz-ud-din (1). In 
this case the reference was made by fcha 
Court and the parties both appeared and 
conducted their case before the arbitrator. 
Under these circumstances a written reference 
was hardly necessary and I do not think that 
the award could be set aside on this ground. 
The second and most serious ground for revi¬ 
sion is based on the supposition that the 
reference to the arbitrator consisted of the 
points raised in appeal against the decision of 
the Munsif. Now an arbitrator cannot hear 
an appeal against a Court and can only decide 
the points referred to him. According to the 
order of reference the arbitrator was entrust¬ 
ed with the decision of the case. He was not 
bound to consider in any way the decision of 
the Munsif,and as a matter of fact he framed 
new issues and accepted many pages of written 
arguments besides recording evidence. The 
upshot of his inquiry was that he found the 
sale-deed invalid for want of consideration. 
Now this was not actually the point raised in 
the pleadings bub there is no question that the 
sale-deed had been essential to the disposal of 
the plaintiff’s case. It is impossible at this 
stage of the proceedings to consider whe¬ 
ther the arbitrator’s decision was right 
or wrong. He certainly decided a vital 
point and gave a decision which is the 
same as the decision of the Muneif’e Court 
although based on different grounds. I can¬ 
not hold that the arbitrator went beyond the 
terms of bis reference and there is no ques¬ 
tion as to misconduct or corruption. Section 
15 of Schedule 11 lays down the reasons on 
which alone an arbitrator’s award can be 
held to be void and none of those reasons 
apply to the case before me. "Where parties 
prefer an amateur Court to a professional 
Court they take the risk that the decision 
may not be technically perfect. The law is 
not supposed to assist such persons to get a 
second decision from a professional Court 
because they are dissatisffed with the decision 
of the amateur tribunal which they them¬ 
selves have chosen. After all I oannob ffnd 
that the plaintiff has a valid grievance. The 
Munsif gave the case against him, the arbit¬ 
rator gave the against him and the 
Subordinate Judge svas of the same opinion. 
The arbitrator’s methods may have been un- 

(i) 4 :a. I*. J. 691. 


like those of an ordinary Court and hifl deoi- 
eion is nob that of a practised lawyer but I 
have no reason bo suppose that he did not 
give justice and there is nothing in the 
grounds for revision which would justify me 
in setting aside the order of the lower Court. 
I dismiss the application with costs. 

Q. H. Application dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 470 op 1921. 

May 22.1924. 

Present -Mr. Justice Mukerji and Mr. 

Justice Dalai. 

Bahu FATEH CHAND— Plaintiff— 

Appellant 

versus 

Lola MUBARI LAL— Defendant- 

Respondent. 

Agra Tenanoy Act (II of 1901)* u. 4, 5i^B&veniU$ 
remistion of ^ Abatement of irent—Lesseit toheiher 
tenant. 

Where a remiBsloa ot Revenue is made by Govern- 
menb owing to failure of orops* the tenant is entitled 
to an abatement of rent under section 61 of the Agra 
Teoanoy Act, even thoagh he has expressly oontraot- 
ed not to olaim abatement of rent under suoh olr- 
oumstanoes. 

For the purposes of seotion 51 of the Agra Tenancy 
Aot, a, ‘tenant' inoludes a lessee. 

Bochan Lai v. Pooran Kunwaft 1 Ind. Oas. 689> noi 
followed. 

Shim Lai v. Mahican Lai, 2 I^d. Gas. 639. dlstin- 
guisbed. 

Appeal from the decree of the Assistant 
Collector, Isb Claes, Muzaffarnagar, dated the 
11th of May 1921. 

Mr. G. Agarwala, for the Appellant. 

Mr. S. N. Qupta and Dr, S. N. Sen, for tb# 
Respondent. 
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JUDGMENT. —This appei.1 arises out oE 
a suit for arrears of rent, tWo rent being pay¬ 
able by the lessee or ' thekadar ’ under a 
written lease bearing date 28th June 19 L8. 

It appears that the Local Government, by 
notification in the Local Official Gazette, 
remitted land revenue for a portion of the 
year {UlMrif} 1326F. The defendant-lessee 
claimed in the suit that he sliould receive 
an abatement in the rent under section 51 
of the Tenancy Act of 1901. The lower Court 
held that he should and decreed the claim 
after allowing reduction on account of tho 
contention of tho dofendant. 

In appeal it has been contended by the 
plaintiff that there is a clear stipulation in 
the lease that the rent would be payable 
irrespective of whether there is any drought 
or flood or any calamity by which there is no 
produce in the village. We have to construe sec¬ 
tion 51 of the Tenancy Act and to see whether 
the provisions of the said section override the 
contract or whether the contract should pre¬ 
vail. In seebioD 51 the word used is “teuanb”. 
Under section 4 of the Tenancy Act the word 
“ tenant ”, unless there is something repugn¬ 
ant in the subject or context, includes a 
thekadar or lessee. We see nothing in section 
51 repugnant to the sense that the word 
” tenant " should include a lessee. If wo 
look to the principle on which section 51 is 
based we find that it is owing to there being 
a want of produce in the village that the 
Government remits the revenue. If in spite of 
the Government remitting the revenue, the 
landlord be allowed to collect the rent, the 
cultivators would receive no benefit and there 
would be no meaning in the Government giving 
up the revenue. Similarly, if in the present 
case the Zemindary the plaintiff, be allowed to 
recover his full amount of rent from the de¬ 
fendant, the result would bo that the defendant 
must try by unfair means to get tho rents out 
of the tenants, the actual cultivators of the 
soil. We think that there is nothing in section 
51 which enables us bo take out the case of a 
lessee, who has agreed to pay rent under all 
circumstances, from the provisions of section 51 
of the Tenancy Act. As for the Statute over¬ 
riding a oontiaot, it is sufficient to say that in 
the majority of oases, the rent is fixed as the 
result of a contract, and yet the law says 
that the rent would not be paid or would be 
I 0-3 


suspemlod. Two cases wero cited in tho Court 
below and they bavo boon cited boro 
also. They are to bo found in Dachau 
Lai v, Pooran Kamoar. (1) In this case 
the tkekadar was compnllod to pay the rent 
in spite of remission of the land revenue on 
tho ground that he was liolding under a special 
contract from the Zemindar and he may bavo 
made Rubstantial profit in fat years. Section 
4 of the Tenancy Act was not referred to in 
that case. This was a decision by a single 
Judge. The second case is a later one and 
was decided in 1909. It is reported in 
Shiam Lai v. Makkan Lai (2). In this case 
too the thekadar was compelled to pay the 
rent, bub the ground given was entirely differ¬ 
ent. It was this. Although under section 
51 of the Tenancy Act the Local Government 
remitted or suspended tho payment of land 
revenue there was nothing before the learned 
Judges to show that there was any order 
passed bo apply to the case of a ’thekadar’. 
Tho learned Judges say that they allowed the 
defendant an opportunity to produce an order 
that may hive boon passed by the Collector, 
bub no order was produced before their Lord- 
ships. Section 4 of the Tenancy Act was nob 
referred to in this case also. Without ex¬ 
pressing any opinion on tho correctness or 
otherwise of this case, wo note tliab, we have 
in the present case, an express order of the 
Collector directing that, tho rent payable by 
the defendant-lessee should be remitted to the 
extent mentioned therein. This document 
which is called a ‘certificate by the Collector’ is 
printed at p. 26 of the record. We should think 
that the coutraob between the parties is en¬ 
tirely over-ridden by the express provision of 
law contained in seebion 51 of the Tenancy 
Act. The judgment of the Court below 
seems to have been correct except in respect 
of costs, as bo which wo will pass orders later 
on. The appeal is otherwise dismissed with 
proportionate costs to the parties, which will 
include in this Court Counsels’ fees on the 
higher scale. 

There is a cross-objection on behalf of 
the defendant-respondent. Two points were 
taken, bub only the second one is pressed. It 
appears that the Court below ordered that the 

(1) 1 lod. Caa. 629 

(2) 2 Ind. Cas. 629. 
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patbiea should pay their own costs. This por 
tion of the decree has been taken exception to, 
V/e see no justification for allowing no costs 
to tbo parties. We allow the cross-obiection 
and the appeal in part and order that tho 
parties pay and receive costs in both the 
Courts in proportion to their respective failure 
and success. The respondent will receive 
costs of tho cross-objection in proportion to 
his success. The costs in this Court will in¬ 
clude Counsels’ fees on the higher scale. 
jT, H Avv&oX dismissed. 


CALCUTTA HIGH COURT. 

Civil Rules Nos. 1149 and 1150 of 1923. 

March 25, 1924, 

Present Mr. Justice Mukerjee. 

MAHBNDRA NATH KUNDU- 
—Defendant—Petitioner 

versus 

SURESH CHANDRA PRAMANIK— 
Plaintiff—Opposite Parxy. 

Civil Proi}cd\irc Code {Act V of 1903), Sch. IJ, para. 
19 (b)—iluJarrf, Actification of-^Palpable mista^— 
Jfirisdiction of Court. 

A Oourt has no power to reotlfy or oorreot the 
award on the gcoand that the arbitrator has taken a 
wrong view of the evidence which was palpable or 
apparent on the face of the evldenoe* unless the award. 
19 imperfect in form or the obvious error is of such a 
oharaotec that it oaa be set right without afieoting 
the deoisioq of the arbitrator. 

A Court aots w-ithout juiisdiotion if it modifies an 
award because it takes a view difiereot from that 
hdld by the arbitrator. 

Rule againsb an order, dabed the 31sb August 
1923, in S. C. C. Suit (Register) Nos. 33 and 
49 of 1923 of tho Court of the Sub. Judge of 
Nadia exorcising the powers of a Court of Small 
Causes. 

Babu Urityunjoy Chatterjec (svibh him Babu 
Sudhi Banjan Boy Chowdhury), for the 
Petitioner. 

Babu Tarakestoar Pal Cliowdhry (with him 
Babu Jnan Chandra Boy), for tho Opposite 
Patty. 


JUDGMENT. —The two suits out of 
which the present Rules have ai-isea being 
Suits Nos. 33 and 49 of 1923 of the Court 
of Small Causes at Krishnagar were refer¬ 
red bo a certain arbitrator. Ihe arbitrator 
submitted his award on the 17th Aug¬ 
ust 1923. On the 27bh of August 1923, 
the opposite party in these Rules put in a 
pebibioD challenging the validity and correct¬ 
ness of the award. The petition was headed as 
one under para. 15 of Schedule. II of the 
Code of Civil Procedure. It dealt substan¬ 
tially with two sorbs of grievances. One 
was that there was misconduct on the 
part of tho arbitrator, in as much as he had 
refused to bake relevant evidence which 
the opposite party was ready to adduce before 
him and the other was that the arbitrator bad 
been misled into coming to certain findings upon 
calculations which were the result of fraudu¬ 
lent representations made to him on behalf of 
the petitioner in those Rules. The matter 
came up before tlie learned Subordinate Judge 
on the 31st of August 1923. The learned Judge 
noted in hk judgmonb that an objection had 
been taken to the award on the allegation that 
the arbitrator had been guilty of misconduob 


in nob baking into evidence all that the oppo* 
site party was ready to adduce; and he 
himself .went into the account-books and, being 
of opinion that a cortain finding of the arbitra¬ 
tor with regard to the period up to which the 
Karbar between the parties continued was 
wrong on the face of the acoount-bookSi set 
aside that finding and made two decrees in the 
two suits in oonsoeanco with his own finding 
to the effect that the said Karbar went on 
down to the end of Chaitra 1326, B. S. 
Tho learned Judge seems to have held m 
his judgment not that the awad is 
to be set aside on any of the grounds 
mentioned in para. 15 of the Second Sohe* 
dule to the Civil Procedure Code bub tbA^i 
the award should be modified or corrected in 
accordance with the provisions of para 1^ 
of that schedule. Para. 15 of Schedule H of 
tho Code of Civil Procedure lays down that 
no award shall be set aside except on one of 
the following grounds, namely, (a) corruption 
or misconduct of the arbitrator, {b) either 
party having been guilty of fraudulent con¬ 
cealment of any matter which he ought to 
have disclosed or of wilfully 'misleading or 
deceiving tbo arbitrator. It Is not necessary 
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for the purposes of the present cases to rofor to 
tho other part of this parai^taph. The learned 
Subordinate Judj^o has recorded no finding to 
tile effect that there was any corruption or 
misconduct on the part of tho arbitrator nor 
has he found in his judgment that any party 
has been guilty of fraudulent concoalmeut of 
any matter which he ought to havo disclosed 
or of wilfully misleading or deceiving the 
arbitrator. It is clear then that the learned 
Judge should not have acted under the powers 
conferred on him by para. 15 of Schedule 11 
of the Code of Civil Procedure. Nor did the 
learned Judge, in my opinion, purport to act 
under the provisions of that paragraph. He 
preferred to correct or modify the award in 
accordance with para 12 of Schedule 11. 
The provisions therein contained empower the 
Court to modify or correct an award (I do not 
quote such part of this paragraph as 
is not relevant for the present purposes) 
(6) where the award is imporfcct in form or 
contains any obvious error which can bo 
amended without affecting such deoieion; or (o) 
where the award contains a clerical mistake 
or an error arising from an accidental slip or 
omission ” The mistake into which the arbi¬ 
trator fell, according to the opinion of the 
learned Subordinate Judge cannot be said to 
be a clerical mistake or an error arising from 
an accidental slip or omission and, therefore, 
the provisions of sub-para, (c) of para, 12 of 
Schedule II Code of Civil Procedure need 
not further be considered. Nor was lAio 
error one which made the award 
either imperfect in form or which could 
be amended without affecting the decision 
of the arbitrator. It may be that the 
learned Subordinate Judge was perfectly justi¬ 
fied upon the evidence before him to come to 
the ooDolusion as ho did to the effect that the 
arbitrator had taken a wrong view of the evid¬ 
ence and that such a wrong view was palpable 
or was apparent on the face of the account 
books. But even then the Court had no power 
to rectify or correct the award unless the 
award was imperfect in form or the obvious 
error was of such a character that it could be 
amended without affecting tho decision of the 
arbitrator. It is well-settled that a Court acts 
without jurisdiction if it modifies an award 
because it takes a view different from that 
held by the arbitrator. In this eonnection, 
zefeienoe may be made to the case of Made- 


palli Vejikaiaswami v. MadepaUi Suram- 
mci (1), where, after discussing the aubberiffies 
bearing upon the quostion, tho learned Judges 
of the Madras High Court havo laid 'down 
that even in a case where the award is patently 
illegal in consequence of the arbitrator having 
taken a wrong view on a pure quostion of law, 
the Court has no power to rectify the same 
under the provisions of para. 12 of the Second 
Schedule to the Code of Civil Procedure. The 
learned Subordinate Judge, therefore, in my 
opinion, acted entirely without jurisdiction in 
modifying or correcting the award of the 
arbitrator and the decision passed by him 
cannot bo upheld in any view of tho matter. 

The question now arises whether I should 
send the cases back to the learned Subordinate 
Judge to deal with the objections which had 
been taken before him by the Opposite Party 
in these Rules and which do not appear to havo 
been considered or dealt with by him in the 
order which he has passed. The learned 
Vakil appearing on behalf of the petitioner has 
drawn my attention to the order-sheet of the 
learned Subordinate Judge and has asked me 
to hold that there was no attempt really 
made by the Opposite Party to prove the 
allegations which bo made in his petition 
under paragraph 15 of bchedulo II of the 
Code. I have duly considered the matter and 
it seems to me, regard being bad to the 
fact that the Court itself took a wrong view 
of the law, that the Opposite Party in these 
Rules might probably havo been misled and 
I, therefore, do not propose to refuse him an 
opportunity of substantiating those allegations. 
It will be for him to prove those facts and, if 
ho succeeds in proving thn^-jlQ the satisfac¬ 
tion of the Court below, the Teamed Subor¬ 
dinate Judge will be able on a proper case 
being made out to deal with the matter off the 
footing of the provisions contained in para. 16 
of Schedule II. If they are not made out 
then the learned Judge will have to proceed in 
accordance with the provisions of para. 16 (2) 
of Schedule II of the Code of Civil Procedure 
and pronounce a judgment and pass decrees in 
accordance with those provisiqps. The Rules 
are made absolute as indicated above. Having 


(1) 45 Ind. Caa. 644 ; 41 M. 1032; 84 M. L, J. 823; 
24 M. h. T. 60; 8 L. W. 20B; U918) M. W. N. 483. 
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regard to the peculiar circumstances of the 
oases, I do not make any order as to costs in 
feheso Rules. 

M. B, Rules made ahsohUc. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 769 of 1922. 

March 24, 1924. 

Present :—Mr. Justice Dalai and Mr. Justice 

Daniols. 

BAIJNATn AND ANOTHER—Plaintiffs — 

Appellants 

versus 

RAM BILAS and others -Defendants— 

Respondents. 


Adverse possession—Trespasser^ transferee from— 
Invalid transfer—Limiiation, operation of Hindu 
Law-- Joint family—Discharae by managcTt validity of. 

A trespaeceT Buoceedmg anofclicr under an invalid 
transfer can tack his possession on to that ol the for¬ 
mer so as to bar a suit for ejeolmcnt brought more 
than 12 years after the dispo-ssesslon by the original 
trespasser. 


The managing member of a joint Hindu family 
can give good reoeipts on behalf of the family, whioh 
wjU bmd the family. 

OaiigaDayal v. ilfaniVaw, 1 Ind, Oas. 824 ; 81 A. 
J66 : 6 a. L. J. 62, distinguished. 


Appeal from the decree of the District 
Judge, Gorakhpur, dated the Ist of April 1922. 

Messrs. Saila Nath Mukerfi and U. S. 
Bajpai, for the Appellants. 

Messrs. Iqbal Ahmad and M. A. Aziz, (or 
the Respondents. 


JUDGMENT. —In the Court of first in 
Stance a suit was brought for the posscssio 
of a house by three brothers, Munna Lai maio 
and Baijnath and Rang Lai minors, undo 
the guardianship of Munna Lai. There wer 
three sets of defendants, Rambilas, Gulab Ra 
and others and Ramjidas. The plaint allega 
tions were that by collusion between Rambila 


and the plaintifi's’ cousin Ramjidas, Rambilas 
was placed in possession of the house, and 
that subsequently Gulab Eal and others took 
possession and refused to vacate on notice 
being issued to them. In 1909 Rambilas 
sued Ramjidas and tho then minors Munna 
Lai Baijnath and Rang Lai under the guard- 
ainsbip of the Nazir of the Court of suit, for 
recovery of money duo on hahi khata ac¬ 
counts. The defence of Ramiidas was that he 
had transferred a house worth Rs. 800 and 
odd to tho plaintiff of that suit on condition 
of the price being set off against the money 
due. This defence was accepted and the Court 
passed a decree giving to the defendants 
credit for that sum if they executed a.'salo deed 
in favour of the plaintiff. No such deed was 
executed and the plaintiff applied for execution 
of the full amount of the decree. Ramjidas 
objected and on tho litigation being carried up 
to this Court, the order of this Court was that 
Rambilas should file a draft sale-deed within 
two months of tho dato of the order, which 
was Ist November 1912, No further action 
was taken by Rambilas in execution of his 
decree, which in consequence became inopera¬ 
tive by lapse of time. 

Tho learned District Judge held that Eam- 
bilas entered into possession of the house in 
1907, that bis possession was adverse from 
that year, that it bad perfected into good 
title when the present suit was instituted in 
1920, and that the suit was time-barred 
because Munna Lai had attained majority 
more than three years prior to the institution 
of the suit. 

The points argued before us were :— 

1. That the possession of Eambilas did not 
become adverse till Ist November 1912, the 
date of the order of this Court referred to 
above. 

2. That Gulab Eai was an independent 
trespasser and the period of his possession 
oauDot bo tacked on to tho period of posses¬ 
sion of Rambilas *, and 

3. That even if the suit be barred against 
Munna Lai, it was not barred against his two 
brothers who were still minors. Only 
Baijnath and Rang Lai have appealed and it 
is not explained why Munna Lai did not 
appeal if there was any substance in the first 
two arguments advanced by the appellants’ 
learned Counsel. It is not clear bow the 
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order of fcbis Court made auy ditToron- 
oe to Bambilas's possession and vrhy it should 
become adverse on that date. It is fouud by 
the lower Court as a fact that Bumbilas enter¬ 
ed into possession by right of ownership in 
1907. The appellants’ learned Counsel submit¬ 
ted that Rambilas would have said so at the 
time of his money suit if he bad claimed to bo 
owner of the house. In our opinion, he was 
not required to make such a declaration. He 
wanted to hold on to the bouse, recover the full 
amount due to him and give no set-off for the 
price of the house. It was not to his iutorost 
to disclose the arrangement regarding tiie 
house of which ho was in possession. The 
defence in that suit led the Court to recognize 
the arrangement between Rambilas and 
Bamjidas. Bamjidas stated as his defence 
that he bad made over possession of the 
bouse to Bambilas and was entitled to a 
reduction of the money claim by tho price 
of that house. The appellants’ learned 
Counsel argued that Bamiidas was colluding 
with Bambilas and that bis clients did not ro- 
oognise any act of Bamiidas.wbo was not acting 
in their behalf. If this is the attitude of the 
appellants, Eambilas'a possession as owner 
against the wishes of the appellants, was 
certainly adverse to the appellants at all 
events, from its very inception, whatever its 
nature may have been against Bamjidas. The 
learned Judge of the lower Court was correct in 
holding that the possession of Bambilas was 
adverse from the year 1907. 

Gulab Bai was not an independent trespas¬ 
ser. He derived his title from Bambilas to 
whom he paid the price of the house. The 
appellants’ learned Counsel pointed out that 
there was no sale-deed and that the sale was 
not valid. This fact does not prevent Gulab 
Bai from being a successor in interest to 
Bambilas, "When it was debnitely put to the 
learned Counsel by one of us whether there 
was any authority for the proposition that 
one trespasser succeeding another can tack bis 
possession on to the former’s only in case of a 
valid transfer, be was unable to cite one. 
Gulab Bai according to the statements of 
both himself and Bambilas derived his title 
from Bambilas and did not commit trespass 
agunst both Bambilas and the appellants. 
Gulab Bai who stepped into the shoes of 
Bambilas with the latter’s consent continued 


the trespass, which liad oommencod with the 
possession of Rambilas. Tho suit was, there¬ 
fore, barred by 12 years’ limitation. 

The learned District Judge has hold, though 
not in clear terme, that the three plaintiffs 
wore members of a joint Hindu family with 
Munna Lai as manager and that Munna Lai 
having failed to bring tho suit within three 
years of attaining majority, his brothers were 
barred from bringing tho suit in accordance 
with tho principles of section 7 of the Limita¬ 
tion Act. It was justified in presuming tlmt 
Munna Lai as tho oldest brother and tho solo 
adult member of the family became tho 
manager from the date on which ho attained 
majority. The appellant’s learned Counsel 
quoted Ganga Dayal v. Maniram (l) as an 
authority against this proposition. In that 
case, however, the learned Judges did not 
find any evidence to support the sugges¬ 
tion made at tho bearing of that appeal 
that plaintiff No. 1 of that suit was tho 
manager of the family (see p. 160 of the 
Report). This ruling was distinguished in the 
later ruling of Achhaibar Singh v. Bam Sarup 
Sahu (2). It was held there on the authority 
of the Full Bench in Hori Lai v. Munwan 
Kunwar (3) that the managing member of a 
joint Hindu family can give good receipts on 
behalf of tho family, which will bind the 
family. These subsequent rulings of this 
Court enunciate the same principles of law as 
have been laid down by tho Madras and 
Bombay High Couits in Votaisami Sirumadan 
v. Nondisami Sahwan (4), and Bapu Tatya 
Desai v. Bala Baoji Desai (5). The finding of 
the learned District Judge is, therefore, well 
supported by tbe case law on the subject. 

The appeal fails and we dismiss it with costs 
on the higher scale. 

Appeal dismUsed. 

(1) 1 Ind. Oaa. 824 ; 81 A. 156 ; 6 A. L. J. 69. 

(2) 10 Ind. Oas. 645 ; 35 A. 380 ; 11 A. L. J . 463. 

(3) 16 Ind. Oas. 126 ; 34 A. 549 ; 9 A. L J. 819. 

(4 ) 21 Ind. Cas. 4l0 ; 38 M. 113 ; 25 M. L. J. 405 ; 
14 M. L. J. 401. 

(6) 69 Ind. Cas. 759 ; 45 B. 446 ; 22 Bom. L. R. 
1383. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 627 

OF 1924. 

February 4, 1924. 


application on tho ground that the case was 
old and the order fixing the date was a peremp¬ 
tory one and tljen heard the case ex parie. 
Now was it not arbitrary and illegal ? By all 
means the case should be reheard in the 
interests of justice. 


Present :—Mr. Justice Suhrawardi and 
Mr. .Justice Chotzner. 

KATil PEOSANNO CHAKRAVARTy— 
Plaintiff—Appellant 

versus 

NAJABUJjLA JAMADAR —Defendant_ 

Respondent. 

Oivil Procedure Code {ActV of s. 100 (2)._ 
r>x parte dcctston-Secmid Appeal, matnUimalniity of. 

A SeooQd Appeal against an ixparlc deoisioa ia 
maintamable under section 100 (2), Civil Pcoccduro 

“•'It?.“““die. open to 


When a case ij decided ci jMrtc, the remedy open 

tat aBeoted hy tho decision is threefold; 

first, he may apply lot restoration oi the oaso • 

Siv ^ indBrnont, and 

thirdly, ho may appeal from tho decree 


Subordinat. 

Judp, 4tb Court, Mymensingh, dated the 27tl 
September 1920 modifying the decree of tb. 

Court at Kiehoreganga 
dated the 28th February 1918. 

Dr. Sarni Chandra Dasak, (with Babi 
lant*—for the Appel 

This appeal is against an exparle decision c 
the lower Appellate Court in spite of m 
client s application for an adjournment on ver 
reasonable grounds. My client got a deore 
against his tenant in the Trial Court. O 
appeal by the tenant the decree was confirmee 
^ut again an application for review bavin 
been made by the tenant the same was granl 
ed. Against this my client preferred an appei 
here sent all his papers to his Vaki 
AJutiDg that fcimo the lower AcDGllahA 

fixed, the 25th September porempS tor" 

hearing of the appeal. On that date ^ 
client applied for an adjournment on tb 
ground that his papers were with his Vak 
who was away on the long vacatinn 
High Court. The Court, however, refused tt 


Babu Bamesh Chandra Sen, for the Res¬ 
pondent :— 

There is no error of law or irregularity of 
procedure in this case. The lower Appellate 
Court in the exercise of its discretion refused 
any further adjournment of the appeal and 
gave sufficient notice to the parties that the 
case would be taken up on the 25th Septem¬ 
ber 1921. It has also given good reasons for 
not granting any further time. The appel¬ 
lant had sufficient time to get the papers from 
his Vakil in the High Court for the purpose of 
the hearing of'the appeal in the lower Appel¬ 
late Court. The High Court was closed from 
September till the middle of November 
and so the papers could not be required for 
any hearing in tho High Court on the 26th. 
Tho learned Vakil's letter shows that he was 
in Calcutta at the time and that the papers 
could have been sent to Myrnensingh for tho 
hearing of tho appeal on tho 25th September 
and Bent back to tho learned Vakil for use at 
the hearing in the High Court after reopening 
in November. The learned Subordinate 
Judge in view of tlie fact that the suit had 
been pending since 1917 and had been the 
subject of a Review and an appeal to the 
High Court during that time declined to grant 
any further time. He exercised his discretion 
and refused further adjournment. There is 
no irregularity in this procedure within 
the meaning of section 100 (c), Civil Proce¬ 
dure Code. I submit that a refusal to grant 
an adjournment cannot be a ground of 
second appeal. The remedy of the appellant 
was to apply to set aside the ex parte decree 
under O. XLI. r. 21. This Court has no 
jurisdiction to interfere with the decree in 
second appeal on this ground. Further even if 
this Court had any disorebiou in the matter it 
should not be exorcised in favour of the appel- 
laut m view of the long period during 
which this litigation has been dragging 

?Soi U®” this appeal which was filed in 
xyAl has not been expedited and it is being 
heard after 3 years. The other side is the 
landlord and has a long purse. He is not enti- 



VOL. 80] 


INDIAN OASB3 


16 


KALI PROSANNO CHAKRAVARTY V. NAJABULLA JAMADAR 


tied to a reversal oC the deoroe as of ri^ht 
aud should not be shown any indulgence 
which would give him an opportunity of fur* 
thor harassing the poor tenant. 

Dr. Sarat Chandra Dasak in reply—My 
client made an application for adjournment of 
the hearing of the appeal and he had no fresh 
grounds to advance for restoration of it. 
Therefore, it is incorrect to say that tlAoro was 
any other remedy open to my client which 
was not tried. Besides, if my friend’s conten¬ 
tion wore true, in each case in which an 
appeal is preferred to this Court an applica¬ 
tion for review of judgment of the lower 
Court should be made. But certainly this 
is not necessary and binding. Therefore, 
instead of making an application for restoration 
of the appeal or for review of the judgment 
my client thought it better to prefer an appeal 
directly to this Court, and he was quite witl>in 
his rights to do it. As to the jurisdiction of 
this Court, it is wide enough for interfering in 
a case like the present one. Then again, 
clause 2 of section 100, Civil Procedure Code 
expressly provides for an appeal against an 
appellate decree passed ex parte giving right 
to the appellant on the one hand and jurisdic¬ 
tion to the Court on the other. 

JUDGMENT. —It is an unfortunate case. 
It was started nearly 7 years ago and had a 
chequered career. It came to this Court twice. 
It is not necessary to relate the history of 
its progress. It is enough for our present 
purpose to refer to a few dates. The suit 
was decreed by the hrst Court and there was 
an appeal to the lower Appellate Court. 
There was also an application for review of 
judgment before the lower Appellate Court 
which was finally granted on the 20th August 
1920. An appeal was preferred to this Court 
against the order granting review, on the 30bh 
August 1920. On the 4th September 1920, 
the learned Judge having granted the review, 
fixed the 25bh September peremptorily for 
the rehearing of the appeal. On the 25th 
September the appellant before us applied 
for an adjournment on the ground that ho 
had sent all the papers in connection with the 
case to his pleader in the High Court in order 
to file an appeal and as the pleader bad left 
Calcutta during the long vacation he had not 
been able to get back the papers from him. 
The learned Judge, however, rejected the 


application and hoard tlio case ex-partc. His 
main grounds for refusing the adjournmont 
are, first, that the case was an old one; and 
secondly, that ho had given porempbory notice 
to bbo parties that bho appeal would be taken 
up for hearing on the date fixed. Wo think 
that the Court below would have actod more 
wisely in allowing bho rospondenb opportunity 
to bo prosent at the hcariuj; after the receipt 
by him of all tho necessary papers that wore 
with his pleador in tlie High Court. It is 
possible that bho application for adjournment 
made before bho lower Appollato Court was 
groundless. It is possible also that he had 
sent his papers to his vakil in the High Court 
because as a matter of fact an appeal was pre¬ 
ferred on tho 30bh August 1920, that being 
the last day bho High Court sat before the 
long vacation. The case was no doubt an old 
one but it was restored not even a month be¬ 
fore it was heard. In bheso ciroumstanoes we 
think that the learned Judge would have 
exorcised proper discretion in giving an oppor¬ 
tunity to the appellant bo appear at the hear¬ 
ing. The result of the rejection of the 
application was that the ex-p-irte decision 
affected nob only the present tenant applicant 
but might affect the other tenants of tho estate 
also. In this view of the matter it seems that 
this appeal should be reheard, 

The respondent opposes this order on the 
ground that we have no jurisdiction to inter¬ 
fere under section 100, Civil Procedure Code, as 
appellant has other remedies open to him in 
the Court below. His contention is that the 
proper course which should have been adopted 
by the appellant was to apply to the Court 
below under O. XLI, r. 21 to restore the appeal 
to its file and bo rehear it in his presence; but 
be has not adopted this course. It is well 
known that when a case is decided ex-parte 
the remedy open to the party affected by the 
decision is threefold; first he may apply for 
restoration of the case; secondly, he may apply 
for a review of judgment, and thirdly, he may 
appeal from the decree. In this case the 
appellant has chosen the last recourse. I am 
not sure that this course was not intentionally 
adopted for a purpose ; but that is a remedy 
open to him and 1 cannot avail him of it. 
With regard bo our jurisdiction under the 
Coda I think that that jurisdiction is wide 
enough to embrace this. It is not necessary to 
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refer to any provision of the law ; but if any 
be needed reference may be made to clause 
(2) of section 100 Civil Procedure Code. 

The learned Vakil for the appellant has 
agreed to pay to the respondent all his costs 
up to this stage of the litigation. On this 
undertaking being given, we direct that the 
appeal be allowed, the decree of the lower 
Appellate Court set aside and the appeal sent 
back to that Court for rehearing in accordance 
with law. The respondent will be entitled to 
costs in all the Courts. The appeal will be 
reheard by the lower Appellate Court on the 
appellant depositing the costs of the respond¬ 
ent in the lower Appellate Court within one 
month after the arrival of the record there 
and assessment of costs by that Court. On 
his failure to do so, the appeal will stand 
dismissed with costs. 

M. B. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 293 op 1924. 

May 7, 1921. 

Present :—Mr. Justice Sulaiman and 
Mr. Justice Kanhaiya Lai. 

HIMANCHAL SINGH-Plaintiff— 
Appellant 

vers MS 

JATWAR SINGH and others—Depend¬ 
ants - Respondents. 

CowiurMutsc cj suit-'.^grcemenl to be bound by btatc^ 
ment of third pa rty—Admission by ucrnince of party — 
Evidence Act (I of 1872), ss 20, 31. 

Tlio plalntiS and tho defendant is a suit signed a 
written etatoment wbiob said*' it has been settled bet- 
wean tbo parties that G. shall beat out whole afiait 
and that we shall accept any statement that he may 
make belore tho Court.’' G. made a statement on oath 
against the plaintiff and the Court dismissed the 
suit. The plaintiS urged in appeal that the state- 
ment o! G-was nob binding and that the Court 
should have dooided the Case on the merits 

Held (1) that the agreement operoted as an adjust 
ment of the suit and was binding on the parties. 


(2) that at any rate the statement o( G. must be 
taken to be an admission made in the suit by a 
nominee of a party thereto, which was as eSeotaal 
and conclusive as an admission made by the party 
himself in his witten or oral pleadings. 

Appeal from a decree of the District Judge, 
Jhansi, dated the 4bh December 1923. 

Mr. N. G. Vaish, for the Appellant. 

* 

JUDGMEN r. — These two appeals are 
connected and arise out of two suits for pre* 
emptioD. 

On the 22nd February 1922 before the 
Trial Court the plaintiff and the contesting 
defendants with the pleaders for both parties 
signed a written statement to the following 
effect: 

** It has boon settled between the parties 
that Rai Sahib Pt. Gopal Das Sharma, Vakil, 
sliall bear our whole affair and that we shall 
accept any statement that he may make before 
the Court.” 

It is not necessary to refer to tho various 
adjournments in the case, but it may be noted 
that ultimately the case was under an order 
of the District Judge transferred from the 
Court of the learned Munsif to that of another 
officer. Pt. Gopal Das Sharma, Vakil, made a 
statement on oath before this latter Court. 
And the suit was dismissed in accordance with 
the referee’s statement. 

On an appeal by the plaintiff to the District 
Judge that decree has been affirmed. 

On behalf of the plaintiff it is strongly 
contended that the statement referred to above 
was not a reference to arbitration ; nor did it 
come under the Oaths Act. It is, aocordinglyi 
urged that it is in no way binding on the 
plaintiff, and that tho Courts below should 
have decided the case on the merits.and not on 
the mere statement of Pt. Gopal Das Sharma. 

Wo are of opinion that the contention 
of the plaintiff cannot prevail. The case can 
bo looked at from two points of view. To say 
the least, the statement being duly signed 
by the plaintiff as well as his pleader amount¬ 
ed to an agreement that ho would bo bound by 
the statement that would be made by the 
referee. The statement made by tho referee 
was clearly a statement made by a person to 
■whom the parties to the suit had expressly 
referred for information in reference to 
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matts^ra in dispute, and was a statement within 
the meaning of section 20 of the Indian 
Evidence Act. It is true that ordinarily mere 
admissions are not oonclusive as is provided 
in section 31; but admissions of this kind must 
be taken to be admissions made in a suit by 
the nominee of a party thereto. Such admis¬ 
sions, therefore, are as conclusive and effectual 
as admissions made by the parties in their 
written or oral pleadings. The effect is to 
prevent each party from resiling from the 
statement made by such a nominee. 

It may also be said that the parties really 
compromised their dispute in this manner that 
they agreed that the decree of the Court shall 
be in accordance with the statement to be made 
by their nominee hereafter. There is no¬ 
thing to prevent the parties from compromising 
• the suit and agreeing to a decree being passed 
in terms to be stated by a person named. 
Such an agreement, therefore, would be an 
adjustment of the suit, and it is difficult to 
see how any party could be allowed to go 
back on it. The Madras High Court has 
treated such an agreement as an adjustment 
of the claim (Vide Chinna Venkatasami Nai- 
cken V. Venkatasuvii IJaicken (1) and the 
earlier oases referred to therein). In the 
case of Muhammad Asghar Ali Khan v. 
Muhammad Imtiaz Ali (2) it was held that an 
agreement by a defendant to a civil suit to be 
bound by whatever statement that might be 
made by the plaintiff upon oath was binding on 
him even though it did not fall under the Oaths 
Act. A similar view has been expressed by 
Walsh, J., in the case of Kesho Ham v. Piare 
Lai (3). 

We are satisfied that it is impossible to 
allow the plaintiff now to go back on the 
statement. There is no suggestion that there 
was any fraud or dishonesty or misrepreseirta- 
tion which has prejudiced the plaintiff. We 
accordingly, dismiss this appeal under O. Xul, 
r. 11, Civil Procedure Code. 

N. H. Appeal dismissed. 

(1) 61 Ind. Oft^ 827 : 42 M. 626 ; 86 M. ti. J. 201 ; 
(1919) M. W. N. 221 : 26 M. L. T. 39? 

(2) A. W. N. (189«) 200. , _ 

(8) 71 Ind. 0*8. 761: 21 A. L. J. 209 ; 11928) A I 

B. (A.) 449. 


OUDH JUDICIAL COMMISSIONER S 

COURT 


First Civitj Appeal No. 10 op 1923. 


January 10, 1924. 

Present ;—Mr. Wazir Hasan, J. 0., 
and Mr. Kendall, A. J. 0. 


SHAMBHU BHAN SINGH— Plaintiff- 

Appellant 


versus 

I. B. CHANDRA SHEKHAR BAKH3H 
SINGH AND ANOTHER— Defendants— 

Respondents. 


nUidu Law^Decrcefor mesne profits against father 
^Snle of joint familv property^IUegality or ivu 
morality of dcH-~Tjiability of sous. 

Hiadu joittt family property in the bands of sobs 
h liable to be taken in exeeution of a decree for a 
debt inojitred by the father alone, provided tho same 
was not illegal or immoral. 


Raja Bahadur Raja Brij Narain Rat v. Mangal 
^rasad flat, 77 Ind. Gas. 68 ); 21 A. L- J. 9^4 ^ J® M. 

j. J. 23 ; 5 P. Ii. T. 1: 28 0- W. N. 253; (1924) M. W. 
68 : 19 L. W. 72: 2 P. L. R. 41 ; 10 0. and A. L. R. 

i 2 ; (1924) A. T. R. (P- C ) 60 : ^3 M. L- T. 4^ .46 

k. 95 ; 26 Bom. L. R. 500; 11 0. L- J. 10? (P* C.)i 






A decree for mesne proBts obtained against a 
Hindu father stands on the same footing as any 
other debt ioourted by him and his oonduot in de¬ 
fending the suit for mesne prodts without suooesfl 
oannot be obaraotarised as illegal or immoral. 


Appeal against the order of the Officiating 
Sub-Judge, Hnao. dated the Isb November 

1922. 

Mr. M. L. Tiioari, for the Appellant. 

Mr. L. S. Misra, for the Respondents. 


JUDGMENT.— One Babu Debi Singh 
seems to have possessed considerable immove¬ 
able property. On his death his sons, Rao 
TJdit Narain Singh and Girja Bakhsh Sin^, 
nafcnrally succeeded to his estate* On the 
leath of Bao Udib Narain Singh, his son, 
Rao Chandra Shekhar Bakhsb, entered into 
the possession of the estate of his deoeased 
father. Mt. Raj Kuar is the daughter o£ 
Bao Udit Narain Singh. She sued her 
brother, Bao Chandra Shekhar Bakhsb, for 
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recovery of poesessioD of the estate of her 
father on the ground that Bao Cliandra 
Shekhar Bakhsh was not the heir of his 
father for the reason that he had been adopted 
by his uncle, Girja Bakhsh Singh, and conse¬ 
quently Mi. Raj Kuar was the sole heiress to 
the estate of her father. Her suit was dis- 
mi-sed by the Court of first instance, which 
was the Court of the Subordinate Judge of 
Cawnpore. She appealed against that decree 
to the High Court of Allahabad. The learned 
Judges of the laet-mentioned Court set aside 
the decree of the Court of the first instance 
and decreed the suit of Mi. Raj Kuar against 
her brother, Rao Chandra Shekhar Bakhsh. 

It is admitted that the decision of the High 
Court mainly rested on the fact that Rao 
Chandra Shekhar Bakhsh had been adopt¬ 
ed by his uncle, Girja Bakhsh Singh. It 
naturally followed that Rao Chandra Shekhar 
Bakhsh was not the heir of bis father in the 
estate. In view of this decree Mi. Raj Kuar 
entered into the possession of the estate and 
an inquiry was instituted into the claim for 
mesne profits which she had against her bro¬ 
ther, The result of that inquiry was that Rao 
Chandra Shekhar Bakhsh was held liable for 
a large sum of money amounting to 
Rs. 31,340-8-0. Mt. Raj Kuar then proceeded to 
execute her decree for mesne profits against 
the properties held by Rao Chandra Shekhar 
Bakhsh. The plaintiff of the suit, out of which 
this appeal has arisen, is the son of Rao 
Chandra Shekhar Bakhsh. He prays for a 
declaration that the properties, which Mt. Raj 
Kuar has attached in execution of her decree 
for mesne profits, are not liable to attachment 
and sale in satisfaction of that decree. Tbe'broad 
ground of the claim of the plaintiff is that he 
and his father formed a joint Hindu family and 
the properties in suit are the joint ancestral 
properties of that family. The Court below 
has dismissed the suit. Hence this appeal. 

We are of opinion that the decree of the 
lower Court is correct and should be maintain- 
ed. The only argument advanced in support 
of the appeal by the learned pleader for the 
appellant is that the debt for which the decree 
was passed was either an illegal or immoral 
debt and consequently under the law of the 
Mttakshara as now settled the joint family 
property is not liable for such a debt. It is 
obvious that this contention is founded on the 


admission that apart from the question of 
illegality or immorality of the debt the decree 
for mesne-profits which Mt. Raj Kuar had 
obtained against her brother could be executed 
against the whole of the joint family property. 
We have mentioned this aspect of the case for 
the reason that whatever might have been the 
doubts on that point before to-day they must 
be taken to have been set at rest by the recent 
decision of their Lordships of the Privy Coun¬ 
cil in the case of Baja Bahadur Baja Brij 
Nararin Bai v. Mangal Prasad Bai (1). This 
decision must be taken to be the last word on 
the subject. Their Lordships laid down five 
propositions. The present case falls vTitbin 
proposition No. 2, which is as follows “ If 
he is the father and the reversioners are the 
SODS, be may, by incurring debt, so long as 
it is nob for an immoral purpose, lay the 
estate open to be taken in execution proceed¬ 
ing upon a decree for payment of that debt.” 
It is agreed before us that the decree for 
mesne-profits stands on the same footing as 
any other ordinary debt incurred by the 
father. The real question, therefore, which 
wo have to decide in this appeal, is whether 
this debt can be construed as illegal or 
immoral. 


We are of opinion that it is nob possible to 
so construe this debt. There is a string of 
decisions of all High Courts In’whioh execution 
of decrees as against joint family properties 
has been upheld though such decrees were 
for mesne profits passed in suits instituted 
against the father alone. Indeed the Privy 
Council decision in the case of Nanomi Bahu- 
asin V. Modhun Mohun (2), seems to us to be 
a direct authority on the point. In the case 
before us, our opinion is strengthened by the 
peculiar circumstances of it. Rao Chandra 
bhekhar Bakhsh was defending his position to 
the estate of his father. No objection can be 
taken to that act of his and if he eventually 
failed in the litigation against his sister on 
questions of fact on which the Court of first 
instance and the Court of Appeal had differed 




'nn * ' 21 A. li. J. 984 : 40 iU. u 

J. 2S ; 6 P. L. T. l; 28 0. W. N. 258 ; (1924) M- W 

’ f? S'- 2 P. Ii. R. 41 ; 10 0. and A. L 

n J. 107 (P. 0 ] 

fl n ’ 1® 1* 1! 10 Incl Jut. 151 ; i 

Bar. P. 0. J. 632 ; 6 Ind, D«o. (N. S.) 610 (P. a). 
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U is hardly possiblo to oharaoterise his con- 
dnob as immoral or illegal. 

This appeal fails. We dismiss it with costs. 

G. H. Appeal dismissed. 




ALLAHABAD HIGH COURT. 

Civil Revision No. 29 op 1924. 

May 27. 1924. 

Present: —Mr. Justice Neave. 

B. N. W. RAILWAY— Defendant- 

Appellant 

versus 

FIRM MUNNA LAL BISHAMBHAR NATH 
—Plaintiff and B. B. C. I. RAILWAY— 
Defendant— Respondents. 

RailiDaytCotnpany—QoodstConsignmefit of^Risk note 
A—Loss Caused by delay—Companyt responsibility of. 

A Railway OompaDy ia in the absence of a risk* 

. note pEoteoting it from oonsqaenoes of delay, bound 
I to delivet goods within a reasonable time, and is 
liable to pay oompensation ior loss caused by delay 
wbioh it is unable to explain. 

East Indian Railway v. Indar Maih 65 Ind. Gas. 771; 
30 A. L. } 114 ; (1923) A. I. IL (A ) 63. relied on. 

In the oase of goods consigned to a Pailway Com* 
pany under Gi^k-note A, which proleota the Com* 
pany from responsibility for the'* oondition in wbioh 
the goods may be delivered to the consignee at des- 
tination or for any loss arising from the same", the 
Railway are not protected against loss caused by 
delay. 

Ram KUhun Ram v. North Western Ry. Co., 77 
Ind. Cas. 1030, 30 A. L. J.) 978 ; (1928) A I. R (A) 
426 '.Secretary of State Jtwan Abdulla. 71 Ind. 
Cas. 609 ; 2l A. L. J. 220 ; 45 A. 380 ; (1923) A. I. R. 
(A) 426, distinguished. 

CWil reyi&ion from ftu order of the Judge 
of the Court of Small Causes at Agra, dated 
the 2nd October 1923. 

Dr. 8. N. Sen, for the Appellant. 

Dr. K. N. Kaiju. and Mr. Ladli Prasad 

-^utshit for the Respondents. 


JUDGMENT .—This is au application for 
the revision of an order of the Judge of the 
Court of Small Causes at Agra granting to the 
piaintitl'opposito parbya decree for Rs. 357-8-0 
as damages. 

It has been found that the plaintiil booked 
a number of bags of chillies at Semaria Ghat 
Station on the B and N. W. Railway for 
despatch to Agra Fort Station on the East 
Indian Railway. The goods were despatched 
on the 6th May 1922 and wore not delivered 
till the 19th of June 1922, 45 days later. It 
has further been found on the evidence of the 
Railway Company’s own witness that the nor¬ 
mal time for the journey is from 11 to 16 days. 
There was, therefore, in this case a delay of a 
month, and during this interval the price of 
chillies dropped from Be. 24-8-0 a maund to 
Rs. 21-8-0 a maund, a ditlerence of Rs. 3 a 
maund. 

On behalf of the defendant-applicant it is 
contended that as the goods were consigned to 
the Railway Company under a risk-note in 
Form A, the Company is exempted from all 
liability for loss occasioned to the consignor 
by the delay. This Bisk-Note is employed in 
cases where goods tendered for carriage are 
either already in bad condition or so defec¬ 
tively packed as to be liable to damage, leak¬ 
age or wastage in transit, and in the particu¬ 
lar risk-note wbioh has been signed by the 
consignor in the present case the consignment 
is described as contained in " bags old, torn 
and diherent sizes, contents liable to 
wastage, damage or shortage in weight in 
transit.'’ The note goes on to say that the 
sender “agrees and undertakes to hold Rail¬ 
way administration.harmless and free from 

all responsibility for the condition in which the 
aforesud goods may be delivered to the con¬ 
signee at destination and for any loss arising 
from the same.” 

The learned Munsif has held that this 
language clearly shows that the risk-note in 
form A has no concern whatever with the 
case of delay. In this view I concur. It is 
obvious that the special contract contained in 
this document is merely intended to protect 
the Railway from responsibility for any lose or 
damage which will result to the goods from 
defective packing and consquent leakage or 
wastage in transit* No evidence appears to 
have been given by the Company tP cxplaii^ 
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or account for the unusual delay except that 
when the waggon containing the goods arrived 
at Gorakhpur on the 7th May it was found to 
be ** panel torn and the goods were, there¬ 
fore, transhipped to another waggon on the 
following day. This explanation, however, 
fails to account for more than one day out of 
the month which was spent on the journey in 
excess of the usual time. It has been held in 
East Indian Bailway v. Indar Man (1) that 
in the absence of any risk note a Railway 
Company is bound to deliver goods within a 
reasonable time, and is liable to pay com¬ 
pensation for loss caused by delay which it is 
unable to explain. It is true that in the 
present case there was a risk-note, but it was 
of a character which did not protect the Com¬ 
pany against the consequences of delay. The 
learned counsel for the defendant-applicant 
has relied on Bam Kishun Bam v. North 
Western Bailway Company (2), and The Secre¬ 
tary o/ State V. Jiwan Abdulla (3). These, how¬ 
ever, were both cases in which a risk-note in 
form B was employed and the goods wore 
taken at a reduced rate on conditions quite 
different to those contained in the contract 
which is embodied in form A. The case of 
the East Indian Bailway v. Qopi Krishna (4) 
is similar in many respects to the present 
oase, though in it also the risk-note was in 
form B. In that case unreasonable delay in 
transit which resulted in damage to the plaint¬ 
iff quite independent of any deterioration or 
loss of the goods consigned was held to give a 
cause of action to the plaintiff. 

In the ffist ground of appeal reference is 
made to paragraph 40 the Goods Tariff 
Regulation. This Regulation, however, was 
not produced ; nor was this point argued. 

The application is dismissed with costs 
including in this Court fees on the higher 
scale. 

N. H. Application dismissed. 

(1) 65 led. Ca9. 771; 20 A. L. J. lU ; (1932) A. I. 
R- (A) 68. 

(2) 77 Ind. Cag. 10^0 ; 20 A.L. J. 978; (1928) 
A, I. R. (A) 129. 

^ (8) 71 Ind. Cas. 609; 21 A. L. J 220; 40 A. 800 • 
(1929) A. I. R. (A) m 

(4) 77 Ind. 1046 ; 21 A. L. J. ^’48 ; 45 A. 584- 
(1924) A. 1. B. (A) 8. 


CALCUTTA HIGH COURT. 

Civil Rule No, 385 of 1923. 

March 26, 1924. 

Present : —Mr. Justice Mukerjee. 

JATINDRA CHANDRA CHOWDHURY 

—Petitioner 

versus 

The BANGPUR TOBACCO Co. Ltd. 

AND OTHERS—OpFOSITE-PARTY. 

Oivii Procedure Code, (K of I'jO'j), s. 73, Ols. (a), (6), 
{c)—Any prop'^riy ; meaiang of—Decree on the basis of 
security of vioveablc property^ legality oj. 

There may be mortgage or hypothecation of mova¬ 
ble properties. &aoh hypotbeoation or mortgage not 
aooompanied by possession confers a good title upon 
the person in whose favour it is made and the law 
recognises the tranaaotion as aeourity and equity 
gives efieot to it. 

Srish Chandra v. Mungi Bciout 9 C. W. N. 14 ; 
Dainodar v. Alinaram, 0 Bom. L. R. 344 ; Jlafipodo v. 
Anathnath, 14 Ind. Cas. 211; 22 C. W. N. 758; Pamn- 
thavelu v. Dhashyarn Ayyangar, 26 M. 406; 12 M. L. J- 
282. 

The words ‘any property’ used in clauses (a) and 
(5) oi the proviso to seotion 78 of the Oivii Procedure 
Code as oontradiatinguUhed from the words “immove¬ 
able property “ in clause (c) tend to show that 
hypothecations of moveables were intended to be 
included therein. Therefore, a decree based on a 
eeourity of moveable property cannot be held to be 
without jurisdiction. 

Civil rule in the matter of S. 0. C, Execu¬ 
tion case No. 548 of 1922 and of claim case 
No. 19 of 1922 (3. C. C. Suit No. 26 of 1922 
of the Court of Sub-Judge-Rangpur). 

Babu Bishindranath Sarhir, for the Peti¬ 
tioner. 

Babu Phanindra Lai Moitrat for the Oppo¬ 
site-Party. 

JUDGMENT. —^The petitioner in this 
Rule challenges the validity of the order pas¬ 
sed by the learned Subordinate Judge under 
section .73 (1), Proviso (6) of the Code of Civil 
Procedure in respect of the sale-proceeds of 
some moveable properties which were hypo¬ 
thecated with the opposite parties, the Rung- 
pur Bank Limited and which have been sold 
in execution of a decree obtainted by tbe 
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petitioner. The petitioner oontends that that 
proviso is confined in its operation to immove¬ 
able properties only as ‘mortgage’ or ‘charge' 
as defined in sections 58 and 100 respectively 
of the Transfer of Property Act can only be 
in respect of such properties. The petitioner 
further oontends that the only form of securi¬ 
ty for payment of a debt or performance of a 
promise by the bailment of goods recognised by 
the Indian Contract Act is ‘pledge’ as defined 
in section 172 of that Act, in which trans¬ 
ference of possession of the goods to the 
pawnee is the essential ingredient, and that 
inasmuch as in the present case the posses¬ 
sion of the goods was retained by the pawnor 
there was no security created, and therefore 
the decree obtained by the opposite party 
was a nullity and on the basis thereof no order 
for rateable distribution can be made. 

The words ‘mortgage’ and ‘charge’ are not 
defined in the Code of Civil Procedure. 
Sections 68 and 100 of the Transfer of Pro¬ 
perty Act relate to ‘mortgage’ and ‘charge’ 
respectively of immoveable properties but 
that Act is not exhaustive and does not pro¬ 
fess to be a complete Code as also appears 
from its preamble- Satytibadi Behara v. Hira^ 
bati (1), Mohammad Shafikul Suq v. Krishia 
Qobinda DuUa (2). The Indian Contract Act 
no doubt speaks only of bailment of goods by 
way of security ; but it appears from its pre¬ 
amble that it deals only with a part of the 
law of Contract applicable to British India. 
From these, therefore, it by no means follows 
that there may not be mortgage or hypotheoa- 
tdon of moveable properties. Such hypotheca¬ 
tion or mortgage not accompanied by posses- 
tton confers a good title upon the person in 
whose favour it is made and the law reoog- 
mses the transMtion as security and equity 
^ves effect to it Srish Chandra Boy v. Mungri 
Betoa (3), Damodar v. Atmaram (4), Horipada 
Sadhuhhan v. Anathnath Dey (5) and Punintha 
velu Mudalia/r v. Bhashyam Ayyangar (6). The 
words ‘any property’ used in clauses {a) and {b) 
of the proviso as contra-distinguished from 
* immoveable property ’ in clause (c) tend to 

(1) &4 0.2a3;5 0. li. J. 193. 

(2) 47 Ind. Oaa. 438 ; 28 0. W. N. 284; 38 0. L. J. 

77 . 

(8) 9 0. W.H. 14. 

(4) 8 Bom. L. R. 844. 

(6) 44 lad. Cm. 311; 22 0. N. 768. 

f6) 26 M. 406; 12 M. U J. 282. 


show that such transactions were intouded to 
be included therein. The decree based on a 
security of this character cannot, therefore, bo 
held to be without jurisdiction. 

The next contention urged, on behalf of the 
petitioner is that even if the proviso is given 
effect to the order of the Court below as 
passed is nob right, for it must bo ascertained 
wbab interest the Bank bad in the property 
sold, inasmuch as the mortgage in their 
favour comprised other properties as well; and 
it is contended that to the extent of that 
interest only proviso, [b] would apply, but 
with regard to the balance, if any, there 
sbould be rateable distribution between the 
petitioner and the Bank. This contention to 
my mind is correct, though 1 am not sure 
that it would make much practical difference. 
However, as the order seems to be teohnically 
wrong 1 must make the Buie absolute to that 
extent, and set aside the order passed by the 
learned Subordinate Judge and send the case 
back to his Court so that it may be ascertain¬ 
ed to wbab extent the Bank was interested 
in the properties sold, and then to allow the 
Bank the same interest in the sale proceeds. 
If any surplus is left after such allowance, then 
the same should be rateably distributed bet¬ 
ween the Bank and the petitioner. 

The Eule is made {ibsolute to this extent. 
No order is made as to the costs in this 
Buie. 

M. B. Buie made absolute. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 174 of 1923. 

June 12, 1924. 

Present’. —Mr. Justice "Walsh and Mr. Justice 

Byves. 

MATHUEA BAM and another— 
Plaintiffs—Appellants 
versus 

BALDEO BAM AND others—Defendants 

—Eespondents. 

Provincial Insolvency Act (V of 1920), w. 10, 26, 
coye of ^Insolvency peiHUmt dimissai of.—Procedure. 
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SeotioBS 10 and 26 of the Provincial Inaolvenoy 
Act are not to be employed as an excuse for getting 
rid of troublesome insolvency petitions It is not 
enough for tbe Court simply to say that it Is not 
satisded that tbe petitioner is unable to pay bis debts 
and to dismiss bis petition. Such a finding must be 
a finding arrived at like any other finding by a 
iudioial tribunal in wbioh the reason for so bolding 
is stated in suob a way that it may be checked 
against tbe evidence and weighed in tbe balance- 

Appeal from an order of the Dietriot Judge, 
Gbazipur, dated tbe 18tb August, 1923. 

Dr. M. L. Agarwala, for the Appellants. 

Mr, K* Verma, for tbe Respondents. 

JUDGMENT. —We are afraid that it will 

become necessary to warn Judges that they 
must not seize on sections 10 and 25 of the 
Provincial Insolvency Act as an excuse for 
getting rid of troublesome applications. There 
seems to be a danger of Provincial Insolven¬ 
cy Courts going from one extreme to the 
other. The provisions in section 10 and sec¬ 
tion 25 of the new Act were intended to prevent 
the abuse of debtors filing their applications 
as a method of evading liability of arrest, and 
getting out of payment of their debts. On the 
other hand it would appear that these sections 
have been utilised on more than one occasion 
for getting rid of business before the District 
Judge, which is certainly nob congenial and it 
gives a great deal of trouble to the Judge. 
We must press upon the lower Courts, that a 
finding that a Judge is not satisfied that the 
appellants are unable to pay their debts must 
be a finding arrived at like any other finding 
by a judicial tribunal in which the reason for 
BO holding is stated in suob a way that it may 
be checked against the evidence and weigh¬ 
ed in the balance. It is not enough for a 
Judge to resort to a mere negative and say. 
I do not know, you may be able or you may 
not, bub I am nob satisfied.” As a general 
rale we should like a Judge to be able to say: 
‘there is one piece of property realizable, there 
again is another piece of property which may 
be realized easily, there again is a flourishing 
business or stock, there again is a sum of 
money in the bank, and taking these matters 
into consideration and adding them up to¬ 
gether and allc’.ving for the difficulty of reali¬ 
zation, I am staUnfied that the debtor has 
liquid &.^BetB more than sufficient to pay his 
oreditoi'd’. The Courts below must consider 


the matter from the point of liquid assets. A 
man may have property tied up either in land 
or securities, which, owing to the state of the 
market, he cannot realise and be insolvent 
although the face, value of his property 
may be more than his aotual liabilities. 
Putting one's fingers on the weak spot 
in the judgment, the defect is that the 
Judge has said that he is *' far from being 
statisfied that the applicants were unable 
to pay their debts The statute requires 
him to be " satisfied that he is able to pay/’ 
and tbe learned Judge has given no reasons for 
being satisfied on that question of fact. 
Indeed he has not found it. Tbe case must go 
back to the lower Court for reconsideration on 
these lines. 

N. H. Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2503 

OF 1921. 

March 24, 1924. 

Present :— Mr. Justice Mukerjee. 

ABDUL RAJJAK SIKDUB AND ANOTHER 
—Defendants—Appellants 

versus 

PROMADA SUNDARI DEVI— Plaintiff- 

Respondent. 

Evidence Act U of 1872). s. IIG—Landlord aiid 
Tenant—Payment oj rent — Eitop^al—English Law. 

&Iere payment of rent to plaioUQ by defendant not 
made under oironmstanoea wbtob would establish a 
relationehip of landlord and tenant as between the 
patties would not entitle the plaintifi to a deoree fof 
tent nor would it estop the defendant from disproving 
the plaintifi's title. 

According to English Law, if a man takes land 
from another aa his tenant, be is estopped from 
denying the title of that perccn. But if he takes 
land from one person and afterwards pays rent to 
another believing that other to be the representa¬ 
tive of the person from whom be took the land, be is 
not estopped, in a suit for rent subsequently becom¬ 
ing due, from proving that the person to whom he 
80 paid rent was not the legal representative of the 
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ptKon Irom whom ha took. For axamplo* i( a man 
pays cant to another believing him to be the heir-at* 
law of hia daoeaaed landlord, aud afterwards dis- 
oovars that he is not the heir-at-law, or that the 
landlord left a will, the tenant, in a suit for subse¬ 
quent arrears of rent, would not be estopped from 
showing that he paid the former arrears under a 
mistake, and that the person to whom he so paid 
had no title- The admission of a man's representat¬ 
ive oharaoter by payment of tent to him is not 
oonolusive, although it may amount to prima facie 
evidenoe- It is, like all prt»ta/actV evidence, liable 
to be rebutted, and the tenant is not estopped from 
rebutting it if he oan. 

Appeal against the decree of the Sub-Judge, 
hrst Court, Bakargunge, dated the 11th June 
1921 reversing the decree of the Muaslff, 4th 
Court at Barisal dated lObh May 1930. 

Babu Brojolal Chakravarty (for Babu 
Mohini Mohan Chakravarty, with Babu 
Troilokhya Math Ghose), for the Appellants. 

Babu Bajendra Chandra Guha for Babu 
Suresh Chandra Talukdar, for the Eespoodoat. 

JUDGMENT —In the suit out of which 
this appeal arises plaintiffs claim rent from 
the defendants Nos. 1 to 4 for their 8^ annas 
share of a Nim Howla which is subordinate in 
the remaining 7^ annas share to a Nim Osat 
taluk belonging to the defendant No. 5 and in 
the said share to a pattan miras ijara held 
by the plaintiffs as dar-pattan miras ijara. 
The defendants Nos. 1 to 4 contested the suit 
alleging that the dar-pattan miras ijara was 
hetitious and fraudulent and there was no 
relationship of landlord and tenant as between 
the plaintiffs and themselves. The defendant 
No. 5 also oballenged the bona fide character 
of the dar-pattan miras ijara, denied that the 
plaintiffs acquired any rights under it, and 
averred that he having purchased the pattan 
rairas ijara in execution of a decree for arrears 
of rent thereof, he has become the landlord of 
the defendants Nos. 1 to 4 to the extent of 
the 16 annas share. 

The Suit was dismissed by the Court of first 
iustauce, but on appeal the learned Sub¬ 
ordinate Judge decreed the same in favour of 
the plaintiffs. 

The learned Subordinate Judge held 
agreeing with the Trial Court that the plaint¬ 
iffs' dar-pattan miras ijara was a fraudulent 
aud fictitious tenancy created by the holder of 
the patian-miras ijara when the Utter foresaw 


that her properties could not ho saved as a 
largo amount of arrears of rent lia,^ acorued 
therefor and the document was a benami one 
created to servo as a protoofcion against suoh 
consequences. He held further that the 
plaintiffs were assignees from the landlords of 
the defendants Nos, 1 to 4 and there was no 
contract between the plaintiffs and the said 
defendants and the latter were not inducted on 
the land by the plaintiff and, therefore no 
estoppel arose on that ground. He, however, 
further observed as follows :—" When Bises- 
war Ray Choudhuri (meaning the defendant 
No. 6) brought a rent suit against him 
(meaning the tenant defendants or their 
predecessor), ho set up the present plaintiffs’ 
title and also produced rent receipts purporting 
to have been granted by them, It may be 
that he entered into this false defence at the 
instigation of the plaintiffs, but he went much 
further and produced dakhilas in support of his 
plea. It is the liability to pay rent which 
establishes the relation of landlord and tenant 
but in the case of this defendant actual 
payment of rent was made and acknowledged. 

I think that by this conduct this defendant did 
attorn to the plaintiffs and it is no longer 
competent to him to deny this title. 

In my judgment this decision cannot be 
supported on any conceivable principle. It 
awards the plaintiffs a decree for rent after an 
adjudication held in the presence of and on 
contest with the defendant No. 5 in which it 
has been found that the plaintiffs have no title, 
it ignores the presence of the defendant No. 5 
in whose presence a decree for rent cannot be 
passed on the finding that the Court arrived at 
it proceeds to make the defendants Nos. 1 to 
4 liable on the erroneous supposition that 
mere payment of rent no matter under what 
circumstances the same was done amounts to 
attornment and establishes tlie relationship 
of landlord and tenant. 

Learned Vakil appearing for the respondents 
has urged that the present appeal does not He 
in view of the provisions of section 153 of the 
Bengal Tenancy Act. I am clearly of opinion 
that the decree in plaintiff’s favour has decid¬ 
ed a question relating to title to land and to 
some interest in land as between the plaintiffs 
and the defendant No. 5 who have confiicting 
claims thereto and, therefore, this objection of 
the respenlents must fail. In fact the position 
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ha paid the former arrears under a mistake, 
and that the person to whom he so paid had 
no title. The admission of a man’s represen¬ 
tative character by payment of rent to him 
is not conclusive, although it may amount^ to 
prima evidence. It is, like all prima 
/rtcie evidence, liable to he rebutted, and the 
tenant is not estopped from rebutting it if he 
can. In a case, very similar to the one now 
before us, the case of Banes Tiles Suree Kooer 
V. Banes Asmedh Kcoey (4), Itomesh Chandra 
Hitter. J., observed as follows ‘*One of the 
tenants we find also raised the same objection, 
and even if Ranee Ashmed Kooer had not been 
added as a party to the suit; this question of 
title must have been tried at the instance of 
that defendant. But it has been'said that the 
plaintiff has already recovered a decree for 
rent against the ancestor of that defendant 
for a previous year, and he is, therefore, estop¬ 
ped from denying the title of the plaintiff who 
has thus become his Zemindar. This conten¬ 
tion I do not think is correct. If the tenant 
had been installed in possession by the plaint¬ 
iff, i.e., if his tenancy has been created by 
her, no doubt he would not have been^compe- 
tent to question his admitted landlord’s title. 
But that is not the present case. There the 
tenant has been allowed to question the title 
of the alleged assignee of his admitted land¬ 
lord, and I do not know of any principle of 
law which prevents him from doing so. The 
decree for the rent of the previous year is not 
conclusive upon this point, and, therefore, can¬ 
not estop him.” 

The cases of Durga Das Basra v. Samash 
ATcon (5), and Ketu Das v. Surend^ 
Bath Sinha (6) have been cited at the 
bar, but in my opinion they are not in 
conflict with the principles laid down in 
the other oases above referred to. It i* 
quite clear upon the pleadings and the facts 
found that the payment of rent by the defend¬ 
ants Nos. 1 to 4 to the plaintiffs were not 
made under circumstances which would esta¬ 
blish a relationship as between the partis* 
which even in the face of the finding as to 
want of plaintiffs’ title would entitle the 
plaintiffs to a decree. The plaintiffs* title to 
the rent claimed having been disproved, her 


is much shrongcr here than it was in the 
case of Malwmmad Gauhar Ah v. Samirui. 
din .Sheikh il) in which the tenant defendant 
Pleaded that the lease granted by the alleged 
Superior landlord in favour of the plaintiff 
therein was invalid, and the said superior land¬ 
lord though a party to the suit did not contest 
it. The respondents further contend that in 
a simple suit for rent complicated questions of 
title should not have been gone into and 
their object in making the defendant No. 5 a 
party was not to get such questions decided 
but only to frame the suit as one in conformity 
with the provisions of section 148-A of the 
Bengal Tenancy Act and in support of this 
contention reliance has been placed upon the 
case of Ijodai MoUdh v. Kalht Dass Rot/, (2). 
My only answer to this contention is that it 
was very unfortunate and T quite sympathise 
with the respondents ; hut when this conflict¬ 
ing claim of title was set up it was hound to 
be decided and has been so decided, and it is 
too late now to repent. The historic judg¬ 
ment of Field, I., in the case referred to above 
is no authoritv for the proposition that when a 
oo-sharor landlord has been brought on the re¬ 
cord and a conflicting claim to title is set up 
it can he at all ignored. 

Tn the case of Banev Madhuh Ghose v. 
Thakur Doss Mandal (3), a full Bench of 
this Court decided, the judgment being deli¬ 
vered by Sir Barnes Peacock, C. J. that 
" According to English law, if a man takes 
land from another as his tenant, he is estopped 
from denying the title of that person. But if 
he takes land from one person and afterwards 
pays rent to another believing that other to 
be the representative of the person from 
whom he took the land, he is not estopped, in 
a suit for rent subsequently becoming due, 
from proving that the person to whom he so 
paid rent was not the legal representative of 
the person from whom he took. For example, 
if a man pays rent to another believing him 
to be the heir-at-law of his deceased landlord, 
and afterwards discovers that he is not the 
heir at-law. or that the landlord left a Will, 
the tenant, in a suit for subsequent arrears of 
rent, would not be estopped from showing that 


(1) 29 Ind. Oag. flSa ; 18 0. W. N. 98. 

(2) 8 C. 298 :10 a. L. R. 581 ; i Bhome L R 
275 ; 4 Ind. Oao. (N. 8 ) 176. 

(9) 6 W. R. AotX, Ral®71. 


(4) 24 W. R. 101. 

(5) 4 0. W. N. P. 606 at. 607. 

(6) 7 0. W. N. 596. 
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suit) must* fail, even if she bad realised rent* in 
previous year. 

The appeal aooordingly must be allowed 
and the decree of the learned Subordinate 
Judge reversed and that of the learned 
Munsif restored and the plaintiffs’ suit dis* 
missed with costs in all the Courts. 

M. D, Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1140 op 1922. 

May 15. 1924. 

Present :—Mr. Justice Daniels and Mr. Justice 

Neave. 

SUBEDAB— Defendant—Appellant 

versus 

DUBEY JAGAT NAEAIN— Plaintiff— 

Respondent. 

Civil Prcccdurc Code {Act V of 1908), s. 100- 
Second appcal^Misco}iccplion of evidence—High Courtt 
toheiker will interfere. 

A finding on an issue of a lower Appellate Oourt 
wbiob is based on a misaonoeption of what the evl* 
denoe is, cannot be accepted in second appeal as a 
legal finding on it. 

Q&vind, V. VithaU 20 B- 753 ; 10 Ind. Deo. {N. S.) 
1072, relied on. 

Appeal from a decree of the District Judge, 
Mainpuri, dated the 15th July 1922. 

Messrs. P. N. Sap^u and S. K. Dar, for the 
Appellant. 

Messrs. J, M. Banerji and Sailci Nath 
Mukerji, for the Respondent. 

JUDGMENT. —This is a defendant’s ap¬ 
peal arising out of a suit for damages for defa¬ 
mation. The undisputed facts are that the 
defendant is the mukhia of villageBisalpur. 
About the Isb or 2nd of October one 
Ishura Banjara, who had been in the service of 
the plaintiff, disappeared from the village. 
Notbiug was beard of him for a week 
or more, and his father was in great 
distress about him. The mukhia went to 

I 0-i 


the Suporintendont of Police and inado a 
report about bho disappearanoo. At tho bidding 
of tlie Suporintondont this report was taken 
down in writing, and it is in this that the 
defamation complained of is contained. 

The report recited that it was rumoured 
that Ishura had stolen some gram belonging 
to the plaintiff, and tlmb the plaintiff with two 
other men had beaten him till he fell down 
senseless. Since that time Ishura bad dis¬ 
appeared, and it was rumoured in tho village 
that he was dead. The mukhia had further 
been informed bliat the missing youth’s parent 
had been warned to make no report on peril 
of a beating. Ho stated that he himself had 
made a search in the village, but could find no 
traces of the missing man, and he asked that 
enquiry should be made. 

The plaintiff brought this suit olaiming 
Rs. 1,000 as special damages. 

The Trial Court in a long and careful judg¬ 
ment found that tho libel alleged was true in 
substance, and that tlie report was made by 
the defendant in discharge of bis duty as 
mukhia and not maliciously. It further found 
that no special damages had been proved, 
and that if the defendant were to be held 
liable for damages at all they should not 
exceed Rs. 200. 

The lower Appellate Court in a very per¬ 
functory judgment has stated that there is no 
evidence on the record that Ishura had ever 
been beaten by the plaintiff and that there is 
no evidence on the record that there was any 
rumour that Ishura had fallen down and had 
been removed, that he was dead. The learned 
pleader for the appellant contends that both 
these statements are incorrect, and that the 
learned Judge’s findings though they purport 
to be findings of fact, for that reason are not 
binding on this Court in second appeal. He 
has taken us through part of the record and has 
shown that, as a matter of fact, there is evid¬ 
ence on the record to prove all these facts 
referred to. Two witnesses depose to the beat¬ 
ing of Ishura by the plaintiff and six to tho 
general rumour in regard to the other matters. 

The learned Judge has wound up by stating, 
“ when it is shown that the major portion of 
the report was false, malice would be implied.” 
Before this can be accepted as correct state- 
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menfc of tbe law bho words “ bo bhe knowledge 
of bhe person making the reporb ” musb be in- 
serbed after the word false. It is cleat that in 
arriving ab bhe finding as bo bhe falseness of the 
reporb bhe learned Judge was misled by his 
failure to realise bhe exisbonca of evidence as to 
the rumours referred to by the viukhin in his 
reporb. It is bo be observed that the wukhia 
made none of the statements in this reporb as 
of his own knowledge but only professed bo 
give information which he had derived from 
general rumour. As is observed by the Trial 
Court, it was part of his duty as miikhia to 
reporb to the police any mysterious disappear¬ 
ance, and failure to do so would have render¬ 
ed him liable to punishment. 

It has been held in Govini v. Vithal (l) 
that a finding on an issue of a lower Appel¬ 
late Court which is based on a misconception 
of what the evidence is, cannot be accepted in 
second appeal as a legal finding on it. In the 
present case it is clear that the lower Appellate 
Court has completely misconceived the real 
nature of the evidence. We dissent entirely 
from its findings and allow the appeal. The 
plaintiff’s suit is accordingly dismissed with 
costs in all Courts including in this Court fees 
on the higher scale. 

N. H. Appeal allowed. 

U) 20 B. 753 : 10 Ind. Dao. (N. S.) 1073. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 408 OF 1921. 

March 24, 1924. 

Present : ~Mr. Justice Mukerjee. 

ABDUL HAKIM AND others —Defendants 

—Appellants 

versus 

ABDUL GANI and others—Plaintiffs— 

Respondents. 

Civil Procedure Cede (Act Fo/lOOS), 0 I r 8.- 
Representative suit, maintainability o/—Some of ’seve 
ralrepresentativesnot joining in siiit-Frcsh leave if 
neccasary^Nottce, service of^Duty of Court ^ 


Whore fifteen villages brought a suit on behalf o! 
themgelvea and for all the villageta, (or a deolatabion 
of a oustomary right and took the naoesaaty leave 
under 0. I, r. 8, CiviliProcednre Code but subsequen¬ 
tly it transpired that three of the plaintifia had 
neither signed nor verified the plaint. 

Held, that the remaining twelve persons should 
have obtained fresh permission and the suit was not 
maintainable. 

The wording ol 0.1, r. 8 of the Oode of Civil Proce¬ 
dure Bhow.? that it is the duty of the Court to cause 
aervioe of the notioe oi the institution of the repre¬ 
sentative suit, or the publioation of the advertisement 
onbsing moved for the purpose. The Court is not 
relieved ol the necessity of doing its duty or to treat 
tbe matttr as a mere matter of formality. 

Kali Kanta Sarnia v. Gouri Prasad Satma, 17 0. 
906 at p. 910 ; 8 Ind. Deo. (N. S-) 1149 followed. 

Appeal against the decree of the Sub-Judge, 
3rd Court, Tipperah, dated the 11th February 
1921, reversing the decree of the Munaif, 6bh 
Court, Comilla, dated bhe 2l8b June 1920. 

Babu Girija Prosanna Bai Ghaudhury (with 
him Mr. Hi. Nurul Buq Ghowdhury and 
GohMa Ghnndra De Boy), for bhe Appel¬ 
lants. 

Babu Upendra Kumar Boy, for bhe Res¬ 
pondents. 

JUDGMENT .—This action was commenc¬ 
ed on a plaint purporting to have been filed 
by fifteen persons on behalf of themselves and 
for all the villagers of Mouza Netra for a 
declaration of their customary pasture right 
to tbe lands in suit and for a declaration of 
their right to bury their dead in some 
portion of the same and also for certain 
consequential reliefs. The learned Munsif 
dismissed the suit, and the learned Sub¬ 
ordinate Judge, on appeal, made a decree in 
favour of twelve of the plaintiffs, from 
which the defendants have preferred this 
appeal. 

The validity of the decree is challenged up¬ 
on various grounds of which it is necessary to 
notice only two : The first ground relates bo 
the competency of the suit in view of the pro¬ 
visions of O. I, r, 8, Civil Procedure Code. The 
second one is based on the contention that tbs 
Maharaja of Tippera was a necessary party to 
bhe suit, and in his absence bhe suit ooul6 
nob'proceed. 
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With regard to the 6ret ground the position 
IB this : The plaint purported to have boon 
filed by fifteen persons and to have been veri¬ 
fied by them and an application on their be¬ 
half asking for the leave of the Court under 
O. I, r. 8, Civil Procedure Code, necessary for 
the institution of a representative action ^as 
also filed. The Court issued a notice stating 
that the first plaintiff (who was named) and 
others (whose names were not given) had 
instituted the suit and they had been 
granted the necessary permission and the 
said notice was duly advertised. It trans¬ 
pired in the course of the suit that three 
of the said plaintiffs bad neither verified 
nor signed the plaint and, in fact, one 
of them deposed as a witness on behalf of the 
defence. The learned Munsif relied upon 
this, amongst other grounds, for dismissing 
the suit. The learned Subordinate Judge 
ordered the names of the said three persons to 
be struck out from he plaint, and decreed the 
suit in favour of the remaining twelve per¬ 
sons as I have stated above. 

The objeotion of the appellants in the above 
circumstances of the case is two-fold. It is 
urged first that the notice of action that was 
advertised was not a proper or sufficient one, 
and secondly that when the permission was 
^ven to the fifteen persons collectively, twelve 
of them, without a fresh and express permis¬ 
sion, were not competent to go on with the 
suit. 

With regard to the objection as to notice 
the respondents contend that its validity was 
never challenged in the Court below, that 
all that was'objected to in the written state¬ 
ment was as to the proper service thereof and 
upon that point the Court of first instance re¬ 
corded a finding in its judgment in these 
words, *'There is sufficient evidence of service 
of notice under r. 8 of O. I and so I find 
this point in plaintiff’s favour,’ and this finding 
was not challenged in the lower Appellate 
Court. As to the competency of the twelve 
persons to prosecute the action the respondents 
rely upon the axiom that the greater always 
includes the less, and want to rely on it both 
for the proposition that the twelve persons 
were competent to avail of the permission 
that was granted in favour of fifteen and also 
for the proposition that the twelve persons 
could get the declarations which were sought 


for on thoir own behalf and on behalf of the 
other three and t!io rest of the villagers, and 
even if it held that they are not so entitled, the 
decree may ho modified by granting them suoli 
declarations as they may be entitled to on the 
basis of their individual rights. Now in mat¬ 
ters of this description, throe classes of suits 
may easily be imagined. First of all a person 
may assert a customary right in himself, and 
may complain that that right has been infrin¬ 
ged, violated or disturbed, and relying on that 
infringement, violation of disturbance as tlio 
cause of action, seek for a remedy. That would 
bo an action institution in a purely character, 
econdly a person may found his claim upon a 
customary right belonging to all the villagers, 
and assert it on his own behalf, and basing his 
cause of action upon an infringement, violation 
or disturbance thereof so far as be himself is 
concerned seek for suitable reliefs. This also 
would be an action instituted in a i personal 
character, though the foundation of the right 
lies in the fact that it belongs to all the villa¬ 
gers and, therefore, to him also as a member 
of that body. Thirdly, a person may institute 
a suit on behalf of himself and of all the other 
villagers, the customary right belonging to all 
the villagers, the cause of action affecting all 
the villagers as a body, and the remedy sought 
for being for bimsolf and all the other villagers. 
Such a suit is instituted in a representative cha¬ 
racter, the success or defeat in the action being 
binding upon all the villagers, and the question 
that the rest of the villagers are not personally 
parties thereto nob affecting their position in 
any way. The reliefs obtainable in such a 
suit enure to the benefit of all the villagers, it 
not being a matter of any consequence that they 
were not before the Court personally, as they 
must be deemed bo have been parties to the 
action through their representative, who had 
instituted the suit and gone on with it in bis 
representative capacity. The general rule is 
that all persons interested in the subjeeb 
matter of a suit in respect of its object should 
be made parties, but in cases where there 
is a large class of individuals having the same 
interest the Courts for the sake of oonvenienco. 
allow them bo be represented by one or more 
of the class for himself and the others : 
Cockburn v. Thompson (1), ^Chudasama 

(1) (l809) 16Ves. 821; 149 R. B. 671; 88 E, E. 

1006. 
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Sursangji v. Partapsingh Khsngarji (2). It 
10 a geoeral rule that all parsons interested 
ought to bo made parties to a suit howsoever 
numerous they may bo, so that the Court 
may bo able to do complete iusbico by decid¬ 
ing upon and settling the right of all persons 
interested, and that the orders of the Court 
may be safely executed by those who are 
completed to obey them, and future litiga¬ 
tions may bo prevented ; also that a person 
who ought to be, but is not, a party to a 
proceeding is not ordinarily bound by any 
decree or order passed therein. The great 
risk from abatement, and the inconvenience 
and the expense involved in a great number 
of persons being parties, led the Courts in 
Equity to recognise the representativo system, 
as it was not inconsistent with general princi¬ 
ples that certain juJicial proceedings taken 
by or against a select number as represent¬ 
ing a largo class might, if fairly and honestly 
conducted, bind or benefit thewhole class : 
Jenkins v. Robertson (3). To this practice 
which long prevailed in the Equity Courts in 
England legislative sanction was given by the 
enactment of a rule, to which, with certain 
modifications the present r. 8 of O. 1 of tho 
Civil Procedure Code corresponds. This provi¬ 
sion of the law has been enacted only for tho 
sake of convenience ; it is an enabling one and 
does not debar certain members of a oom- 
muniby, who did not represent tho community 
from suing in their own right: Biijii Lai v. 
BtUaklal (4). This last mentioned case was 
relied upon by the respondents as an authori¬ 
ty for the proposition that the decree passed 
in favour of the twelve plaintiffs was a good 
decree even if it be held that they had no 
right bo represent the public. It will be seen, 
however, that the case is no authority for 
such a proposition. The facts of that case 
wore that a suit had been instituted by seven 
Gayawals to restrain the defendant from tak¬ 
ing certain action iu respect of a masonry 
platform round a sacred tree in tho town of 
Gaya and the plaintiffs came into Court upon 
the allegation that they formed a punch or 
committee whioli represented the entire Gaya- 
wal community, and further that even if that 
should nob be found to be tho case, thoy had 

(3) 28 B. 20J; 5 Bom. L. B.087. 

(3) (1866) 1 H. L. So. 117. 

(4) 24C.88&;12 Ind.Deo. IN.S.). 921. 


the right individually to restrain the defendant 
from the action complained of. The Munsif 
found that the plaintiffs did not constitute 
the punch and, therefore, they could not repre¬ 
sent tho entire Gayawal community, and 
therefore they could nob sue on their behalf 
except by leave of the Court as provided by 
section 30 of the Code of Civil Procedure. 
Bub at tho same time he held that they had 
individually the right to restrain the defend¬ 
ant from the acts complained of and accord¬ 
ingly having found for the plaintiffs on the 
merits he decreed tho suit. Tho District Judge 
on appeal did not regard tho suit and did not 
deal with it in 'any way as a suit broughtt 
by tho plaintiffs 'in their indivi¬ 
dual capacities, although he found that each 
of the plaintiffs bad a valuable pecuniary in¬ 
terest and each of them bad a cause of action, 
and being of opinion that they must obtain 
the necessary permission under section 30 
held that the plaintiffs must be cast in the 
suit. That obviously was wrong ; and it was 
held that section 30 did nob forbid the plaintiffs 
to sue in their own right and it merely 
said that if they desire to sue on behalf 
of others, they must obtain the permission of 
the Court. It was held iu that case 
that Section 30, Civil Procedure Code was 
an enabling Section and it did not debar 
the plaintiffs in suing in their own right 
as they did in that case. It will bo seen 
seen that the suit in tliab case was one which 
came under tho second class of suits mention¬ 
ed above ; and when it was found that they 
did not represent the entire Gayawal com¬ 
munity there was no reason to refuse them a 
relief upon the basis of their individual rights 
which wore found in tho case. The case of 
Gulba V. Basania (5) also upon which reli¬ 
ance has been placed on behalf of the res¬ 
pondents lays down the same principle. Id 
that case the plaintiffs as being two of the 
members of the Lodh Community, sued for a 
declaration that the Chaupal with its appur¬ 
tenant shops were owned and possessed by the 
plaintiffs and they sued as being owners there¬ 
of and sharers therein and for the protection 
of their own rights. The suit, therefore, came 
within the second class of suits referred to 
above. The present suit does nob qome within 
that class at all; the plaintiffs have sued nob for 

(6) & Ind. Cas. 547 ; 82 A. 284 ; 7 A. L J. 288. 
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deolarafeion of feheir owq ri^hfe but the right 
of the villagers aa^ they have suoil for them 
selves and tho other villagers, the two bodies 
together comprising the entire body of vill¬ 
agers, and have stood not upon tlieir own 
individual rights but upon those of tho vill¬ 
agers, of which they are a part and tho roliets 
they have claimed are for tho bonofit of the 
entire body of villagers. This suit therefore 
comes within the third class of suits montion- 
ed above, a class of which Pratnen v. 'Maijor 
of Colchester (6) is a type. For such a suit, 
in order that It may bo instituted on behalf 
of the entire body of villagers claiming tlio 
right, the necessary leave under O. i, r. 8, 
0. P. G., must be obtained. The respondents 
urge on the strength of tho case of Ahmed lili 
V. Abdul Majid (7) that want of permislon 
does not affect the jurisdiction of the Court to 
try the suit. The case is no authority for 
the proposition id support of which it was 
cited, to the effect that even if tho permission 
was not obtained the plaintiffs’ suit should 
not be dismissed and he should get a 
decree if he has proved all the necessary 
facts. On a careful review of tho earlier 
authorities it was held in that case that 
the objection under Section BO of tho 
Old Civil Procedure Code which corresponds 
with O. 1, r. 8 of the present Code is not one 
affecting the jurisdiction of the Court and 
that permission can be granted subsequent to 
ffling of the suit. It was held also that there 
is no doubt that the proper course is to obtain 
permission under O. 1, r. 8 before the suit is 
instituted, but there is nothing in the rule to 
show that if it is not so done, it cannot be 
granted afterwards : and that the suit should 
not be dismissed merely becausetho permission 
was nob obtained before its institution. These 
propositions do not really affect the contro¬ 
versy in the present ease. They do nob pro¬ 
fess to lay down that if in a representative 
suit, the plaintiffs have not been constituted 
fts representatives they may yet get a decree 
in a representative character or if they fail to 
get such a decree they can ask the Court to 
award them a decree in their own personal 
rights on the basis of a cause of action on 
which they never sued. Of course the per* 
mission need not be express, it is enough if it 

(6) (1882) 21 Oh. D 111; 61 L. J. Ch, 805 

(7) 89 led Ofts 773 ; ii 0 268 ; 21 C. W. N. 1144. 


can be reasonably inferred from blie proooed- 
ii5g8: Dhanpat Singh v. LWesh Xoth Singh (8), 
Kalii Khtbir v. XmmMh (9). 

Tho principles regulatiug those ropresontatlvo 
actions are well-settled. Wlicro one sues lie 
is the sole plaintiff and is dominiisiUis until 
judgment ; bo alone can discontinue, compro¬ 
mise, submit to dismissal etc. as ho pleases 
bub he must do so with the leave of the 
court: In lie Calgary and Medic\7ie Hoi Land 
Co. Figeon v. The Campany (10). If he dies the 
suit abates. If he becomes bankrupt tho 
action will be dismissed, unless the trustee in 
bankruptcy elects to continue : Wolf v. Van 
Boolcn ili). Bub in such events the rights of 
others of the same class are not affected, 
they may take proceedings on their own 
account : Handford v. Storie (12). ‘Where 
several sue they have like powers, bub they 
must act together : Leathley v. Me. Andrew 
(13). After judgment, no further action can be 
brought by the othors: In Be Alpha Co., Ward 
V. Arphx Co (14), in Re Calgary and Medicine 
Hot Land Go., Pigeon v. Tho Company (10), 
Walker v. Bur. (15). The class of persons 
sought tofbe represented must be defined in 
the pleadings with sufheiont clearness. A claim 
to represent some of tho members of a class 
without defining which members would 
nob be maintainable : Markt v. Knight 
Steam Ships Co., Ltd. (16). If one of 
the persons on whose behalf the plaintiff 
purports bo sue objects to the plaintiffs so do¬ 
ing he may apply by summons to have himself 
added as defendant: Wihon v. Church (17), 
Watson V. Cave (18); Fraser v. Cooper Bale & 
Co. (19), May v. Newton (20). If some of the 

(8) 21 0. 180 ; 10 Ind Deo |N,3.) 752. 

in 20 0 . 100 . 

(10) (1908) 2 Ch. 662 at pp. 659 C62 

(11) (1906) 94 L. T. 602 

(12) 1825 2 Sim. & Sfc. 106; S L. J. (0. S.) Ch. 110 
57 E. R. 320. 

(18) (1876) W. N. 98 

(14) (1903) 1 Ch. 203 : 72 L. J. Ch 91 ; 87 L. T. 
646; 51 W. R. 201 ; 10 Wanson 237 

(15) (1914)2 K.B-930 at p 935 ; 83 L. J. K. B. 
1188 ; 109 L. T. 888 80 T. L. B 171 

(16) (1910) 2 K. 13- 1021 at pp. 1058, 1034 ; 79 L. 
J. K. B, 939 : 108 L. T. 369 

(17) (1678) y Ch. D. 662 ; 89 L. T. 413 ; 26 W. 
R. 736. 

(18) (1881) 17 Ch. D 19; 44 L- T 40; 29 W.R. 483. 

(19) (1882) 21 Cb r. 718;51L. J. Ch. 676;46L. 
T. 871; 30 W. R. 654. 

(20) (1887) 34Ch. D. S47atp. S49;68 L. J. Ch, 
818 ; 66 L. T. 140; 86 W. R. 868. 
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class represenfcea by the plaintiff have also 

adverse interests or desire to stand aloof, he 

should except these and may if they are toW; 
make them defendants ; or if they are numer¬ 
ous sue one or more on behalf of all: Eraser v. 
Cooper (19), Wilson v. Church ill), Watson v. 
Cave (18). From a consideration of these 
oases these principles follow ; that the plain¬ 
tiffs where there are more persons than one 
as plaintiffs collectively are competent to 
represent the entire body, that they must act 
together, that if some of them are dissentient 
they may apply to be made defendants, that 
there can be no devolution of their interests 
as such representatives either on their death 
or their bankruptcy. It is abundantly clear 
therefore that when out of the fifteen persons 
in whoso favour permission was granted by 
the Court three did nob join the institution of 
the suit the remaining twelve were nob cona- 
petenb to take upon themselves the capacity 
with which the fifteen collectively were cloth¬ 
ed. The remaining twelve were bound bo 
bring the matter to the notice of the Court 
and it would have been for the Court to 
grant them a fresh permission or nob, making 
the dissentient or non-prosecution plaintiffs 
defendants to the action or baking such other 
steps as the Conrb thought just, safe and pro¬ 
per. The suit therefore was not maintainable 
without a fresh order for representation ; and 
this defect cannot be cured by doing what the 
learned Subordinate Judge has done, viz., by 
striking ont the names of those three persons 
and making a decree in favour of the others. 


As to the notice, the respondents 
are right in their contention that the 
objection was nob taken in the Court 
below and therefore I should nob have 
felt disposed to interfere with the decree 
on that ground if that ground had stood alone. 
I may however point out that the issuing of 
a notice under this Section is not such a mere 
matter of formality as it is sometimes thought. 
The persons whose interests are to be repre¬ 
sented by the plaintiffs have a right to know 
who are the persons who are to represent 
them and they have a right to judge of their 
competency in order to enable themselves to 
take such other or further steps as they de¬ 
sire so that their interest may be safe-guarded. 
Where a person sues or is sued on behalf of 
bimseU and others, any decree that may be 


passed is binding upon all unless that decree 
has been obtained by fraud or collusion (Sec¬ 
tion 44 of the Evidence Act, and Section. II 
Civil Procedure Code. Explanation VI). It is 
therefore necessary that notice of the suit 
should be given to all the parties who would 
be so bound, lb is open to a party to apply to 
be made a party to a representative suit provi¬ 
ded he can satisfy the Court that his interest 
will be prejudiced if he is nob allowed to 
be joined as a party: Vasonji Tricaneji and 
Co. V. Ismaibhai Shivji (21). The word¬ 
ing of O. I, r. 8 shows that it is the duty 
of the Court to cause the service of the notice 
or the publication of the advertisement, on 
being moved for the purpose. The suit may 
Dot bo dismissed on account of the failure of 
the Court to perform its own duty: Muhhlal 
Singh V. Jagdeo Tevsari (22). The Court, m 
my opinion, is not relieved of the necessity 
of doing its duty or to treat the matter 
as a mere matter of formality, the reason 
of the rule being based on cardinal principles 
of immense importance. I would follow 
the dictum of Banerji J. in the case of 
Kanta Sarma v. Gouri Prosad Sartna (23) 
where the learned Judge observes as follows 
*' It was argued on behalf of the plaintiffs 
respondents that the parties being numerous, 
the first Court followed the course laid down 
in section 30 of the Code of Civil Procedure, 
and permitted some of each group of persons 
interested and who ought to have been made 
parties, to represent the rest. We have 
heard the order of the first Court read 
out to US, and though that order purpoibs 
to have been passed under section 80, it is 
clear that the provisions of that section have 
not at all been properly carried out. Sec¬ 
tion 30, as W 0 understand it, requires t^“ 
the Court should exercise a judicial discretion 
in permitting some definite person or persons 
to sue or be sued on behalf of all the persons 
interested, and it further requires the Court 
to give to the persons interested notice of 
institution of the suit which must include a 
notice of the names of the persons who have 
been permitted to represent others, so tba 
the peiBODB interested may have an opportu- 

(21) 4 Ind. Ca?. 190 ; 84 B. 420 : 11 Bom- B* 
1054. 

(22) 36 C. 1021. 

(28) 17 0 . 606 at p. 910 ; 8 Ind. Deo. (N- SO 1*^^' 
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niby of knowing who have been selected to 
represent thorn. Now in the present case no 
snob thing was done. In the hrsb place the 
Court did not give permission to any definitely 
named persons among those interested to re¬ 
present the. rest; and in the seoond'plaoe the 
notice issued by the Court did not show who 
the persons were that had been selected to 
represent the remaining persons interested.” 

In my opinion, therefore, this ground taken 
by the appellants in this appeal is well- 
founded. I therefore set aside the decrees of 
the Court below and send the case back to 
the Court of first instance, so that the Court 
may make a fresh proper representative order 
in accordance with the provisions of 0.1, r. 8, 
C. P. C., and in the light of the observations 
made above. 

Before parting with the case I think I must 
also make a few observations on the second 
ground taken by the appellant as noticed 
above. The learned Munsiff held that “there 
was not the least doubt that the Maharaja of 
Tipperah was a necessary party.” He how¬ 
ever gave no reasons for this opinion of his. 
The learned Subordinate Judge observed that 
he failed to see how the Maharaja was a 
necessary party in the sense that the 
suit was not maintainable in his absence) 
though in his opinion it would have 
been better if the suit had been decided in 
the presence of the Maharaja. The pleadings 
of the patties have been read out to me and 
my attention has been drawn to the cases of 
Durga Charan Sarkar v. Jotindra Mohtin 
Tagore (24) and Jogmdra Nath Siugh v. 
8eeereta/ry of State (25) and I have been in¬ 
vited to decide as to whether the Maharajah 
of Tipperah is a necessary party to the action 
and to make suitable orders in accordance 
with the view that I take of the question. I 
advisedly refrain from going into the question, 
as I am not sure what features the pleadings 
will assume when the suit will be taken up on 
remand, having regard to the agruments that 
have been addressed to me on the nature of 
the rights on which the plaintiffs mean to 
take their stand. 

(34) 37 0. 498 at p. 497; 14 Ind. Dae. (N. 0.) 825. 

(36) 17 Ind. Oas. 931; 16 0. L. J. 886; 17 0. W. N. 
986. 


The costs of this litigation will be borne by 
the respective parties for themselves, up till 
now, and all orders as to costs passed hereto¬ 
fore aro sot aside. 

M. B. Case remanded. 


ALLAHABAD HIGH COURT, 

First Civiej Appeal No. 458 op 1921. 

May 21. 1924. 

Present: —Mr. Justice Mukorjee and 
Mr. Justice Dalai. 

Lala DARBARI LAL— Plaintiffs— 

Appellant 

versus 

Lala GOBIND SARAN—Defendant— 

Respondent. 

Civil Procedure Cade (Act V of ir*08), 0. 11, r.2 — 
Singlcc ausc of aciion^Defeyidant claiming on different 
groundsSeparate suits, whether maintainable^ 
Hindu Law^Widow—Alienation ^Necessity^Consent 
of reversioners^Deeds, recitals in-^Evidential value. 

A plaintiS oanaot biiog separate suits for reoovecy 
of diSoreot portions of property when bis oause of 
action is one and the same. It is immaterial for him 
whether the defendant wants to justify his right to 
continue in possession of the diSerent portions of the 
property on diSeient grounds. The defence or the 
nature of it la rmmatetial for the purpose of &ndiDg 
out what is the cause of aotion of the plaintifi. 

Nanda Lai Dhur v. Jagat Kishore Acharajya, 86 
Ind. Cas. 420 ; 44 0. 196 : 20 M. L. T. 335; 3l M. L. 
J. 663 : (1916) 2 M. W. N. 336 : 4 L- W. 453; 18 
Bom. L. B. 868; 14 A. L. J. 1103; 21 C. L. J. 487 ; 
1 P. L. W. 1 ; 21 0. W. N. 225; 10 Bur. h T. 177; 43 
I. A. 24'i (P.C.) Peare Lai v. Sunder Singh, 68 Ind. 
Cas. 805: 44 A. 756 : 20 A. L. J. 65b; (1922) A. I. R. 
(A) 4 i6, relied od. 

The oiroumatance that the only reversioners at the 
time of an alienation by a Iliodu widow gave their 
unqualified consent to it raises a very strong pre¬ 
sumption that tho alienation^ was supported by legal 
neoesaity. The presumption is, however, a rebuttable 
006 ' 

A recital in a deed is admissible as good evidence. 

Appeal from a decree of febe Subordinate 
Judge, Aligarh, dated the 2nd July 1921. 
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Mr. G. Agartoala, for the Appellant. 

Dr. S. N. Sen and Mr. P. L. Banerji, for 
the Respondent. 

JUDGMENT. —This appeal arises out of 

a suit brought by tho plaintiff-appellant 
against the respondent for recovery of pro¬ 
perty sold to his father Chhuttan Lai on foot 
of a sale-deed dated the 1st of February 1904 
by a lady ^vho has since died, namely 
Mst. Kul Kunwar, 

The appellant claims as a reversioner and 
tho pedigree given below, 

Daya Kam 


Jiwa Rum Daalafc Bam 

I 1 

Rikka ^lal lioti Lai (adopted son 

Mst. SXul Kunwac (widow) 

__I 

. I . 1 I 

Mitter Sain Makkhan Lai Hot! Lai 
I (issuelcea) (adopted son) 


Badh Sain Nanhun Mai 

I I 

Find! Lai Daibari Lai 
I (Flaintifi) 


Har Cbaran Lai Kanhalya Lai Bai Kishen 

will explain how he is related to Iloti Lai 
the last male owner of the property in suit. 

It appears that Hoti Lai died, possessed of 
considerable amount of property, sometime in 
1869. Mussmmat Mul Kunwar succeeded to 
the property as his widow and she died on tho 
16th of April 1916. On the 31st of October 
1897 she executed a simple mortgage with 
respect to the properties in suit for the sum of 
Rs. 12,000 in favour of two persons Beni Ram 
and Janki Prasad. One Budh Sen joined with 
her in executing the deed. Budh 8en, it will 
be noticed, is a paternal uncle to tho plaintiff- 
appellant. 

A few days before the execution of the deed 
of mortgage, tho plaintiff’s father Nanhun Mai 
had executed a deed by which he gave his 
consent to the proposed mortgage by Musam’ 
mat Mul Kunwar and Budh Sen. On the 
Ist of February 1904 Mol Kunwar alone sold 
the proF'-Tty tc the respondent’s father Chhu¬ 


ttan Lai for a sum of Rs. 24,800. The appel¬ 
lant’s case was that the mortgage and the 
sale were made without legal necessity and 
he is, therefore, entitled to recover the property 
without any payment. He also asked for 
mesne profits. 

The defence so far as it is relevant for the 
purposes of this appeal was this. The suit 
was barred under the provisions of O. II, r. 2 
of the Code of Civil Procedure inasmuch as 
the plaintiff brought other suits against the 
defendant and his father for recovery of the 
property belonging to Hoti Lai, but omitted 
to ask for any relief with respect to the pro¬ 
perties now in suit, and that the transfers 
were supported by legal ueceesaiby. 

The Court below decided the issue involved 
in tho first plea, as noted above, against the 
respondent, but on the question of necessity 
it found for him. 

In this Court tho two points to be con¬ 
sidered are what have been stated above. 

On the first point it appears to us to be 
quite clear that the suit is barred under the 
provisions of O. II, r. 2 of the Code of 
Civil Procedure. That rule of law lays down, 

“Every suit shall include the whole of the 
claim which the plaintiff is entitled to make in 

respect of tho cause of action. ‘‘Where 

a plaintiff omits bo sue in respect of or infcen. 
tionally relinquishes any portion of his claim 
he shall not afterwards sue in respect of the 
portion so omitted or relinquished.” 

By way of illustration it is said that where 
rent for the whole years 1905, 1906 and 1907 
is unpaid if the plaintiff sues in 1908 in res* 
pect of the rent of 1906 only ho shall not 
afterwards sue for the rents for the years 1905 
or 1907- In this case the plaintiff’s cause of 
action is this. He is the reversioner and 
rightful heir to Hoti Lai and the property 
in suit in the possession of the defendant be¬ 
longs to Hoti Lai, This is his whole cause 
of action. It is immaterial for him whether 
the defendant wants to justify his right tOi 
continue in possession on different grounds 
The defence or the nature of it is immaterial 
for tho purposes of finding out what is tb® 
cause of action of the plaintiff. 

We find that the plaintiff brought at least 
two suits against the defendant or his father 
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He brought suit No. 46 of 1917, tbo plaint of 
which is printed at p. 103 of tho record, for 
recovery of a portion of Iloti Lai’s property 
from the respondent and his father. In 
paragraph 11 be said that his oauso of ao< 
tion arose on the 16th of April 1916, tho date 
of tho death of Mu$ammat Mul Kunwar. Ho 
brought again suit No. 282 of 1917, tho plaint 
of which is printed ac p. 99 of tho record again¬ 
st the respondent and his father. In para¬ 
graph 13 of the plaint he said that hie cause 
of action arose on the 15th of April 1916, the 
day on which Musammat Mul Kunwar died. 
In paragraph 10 of the plaint of the suit 
out of which this appeal has arisen he 
makes the same statement namely bis cause 
of action arose on the 16th of April 1916, 
the date of the death of Musammat 
Mul Kunwar, The suit No. 45 of 1917 
shows that tho property in respect of which 
it was instituted was the property which bad 
been purchased by Kundan Lai, grandfather 
of the present defendant. It is clear that 
when this suit of 1917 was brought the plaint¬ 
iff could have, if be was so disposed, brought 
a claim with respect to the properties now in 
dispute. There is no authority so far as we 
are aware, to establish that any such suit 
would have been repugnant to any rule of law. 
On the other hand, there are numerous 
authorities to show that a reversioner is entitl¬ 
ed to bring a single suit against any number 
of persons who may be holding different por¬ 
tions of the last male holder’s property, though 
they may be holding under different title 
deeds, executed at different dates. 

"We are, therefore, clearly of opinion that 
the suit was larred under the provisions of 
O. 2, r. 11 of the Code of Civil Procedure 
and shhuld have been dismissed on that 
ground alone. 

Coming to the question of necessity, wo 
ffnd that so far as the bond of 1897 is concer¬ 
ned there is not much dear evidence, in the 
bond itself, which is printed at p. 33 of the 
record, the lady Musammat Mul Kunwar 
says that she wanted money for the perfor¬ 
mance of pilgrimage for the benefft of her hus¬ 
band’s soul and that Budb Sen stood in need 
of money for the maintenance of children 
and for trade. It is not clear what amount 
of money was required by the lady for the 
pilgrimage and what amount was wanted by 
Budh Sen for his own purposes. Before we 
1 


oxamino tho question of ncoossity further it 
will bo intorostiug bo note a slight previous 
history ot tho family, lb appears that on 
tho death of Hot! Lai iu 1869 Mu 
Mul Kunwar oxeoabod a dooumont dated tho 
28th of May 1869, a copy of which is on tho 
record, but whioli unforbunatoly has 
not been printed, hy which the lady stated 
that she regarded Budh Sen as hor adopted 
SOD and was appointing him as the sarbarah- 
kar or the manager of her property. She 
further stated that tho manager would have 
no right to transfer any portion of her pro¬ 
perty without hor consent. It further appears 
from the statement of Tika Ram who was for 
some timo in the service of Musammat Mul 
Kunwar and hold a general power of attorney 
from her that both Budh Sen and Nanhun 
Mai were living with the lady Musamviat 
Mul Kunwar as dependent members of the 
family. His statement receives entire cor¬ 
roboration from the statement of the plaint¬ 
iff appellant himself. The plaintiff's father 
Nanhun Mai, according to the plaintiff him¬ 
self, had no zamindari property. He did nob 
keep any shop and the appllenb did nob 
know if he had any income whatsoever 
from any source. Tho support, therefore, of 
dependent relations in the family would be a 
part of the family necessity. 

Coming back to the actual evidence in the 
case, we find the recital in the bond already 
stated. According to the recital which would 
be admissible as good evidence under the 
Privy Council case of Nanda Lai Dhur v. 
Jagat Kishore Acharjya (1) and a decision of 
this Court in Peari Lai v. Sunder Singh (2), 
the money was needed for pilgrimage and to 
enable Budh Sen to earn a living of his own. 
It is true that Tika Bam has said that half 
the money was required by the lady for pil¬ 
grimage and the other half was taken by 
Budb Sen for the purposes of his trade. But 
Tika Ram was nob in the service of the lady 
at the time and it is difficult to believe that 
he could definitely know how the money was 
disposed of. ”We have, however, bis evidence 

(1) 36 Ind. Gas. 420 ; 440. 196; 20 M. L. T. 336; 
31 M. L. J. 663 : U916) 2 M. W. N. S36 ; 4 L. W. 
468 ; 18 Bom. L. B. 668 ; 14 A. L. J. 1108; 31 C. L. J. 
487 ; 1 P. L. W. 1 ; 21 C. W. N. 225 ; 10 Bur. L. T. 
177 ; 48 L A. 249 (P.O.). 

12) 68 Ind. Oas. 305 ; 44 A. 756 ; 20 A. L.:J. 659 ; 
U929) A. I. B.(A.) 436. 
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that the lady did go on pilgrimage and 
we have the dead of relinquishment executed 
by the appellant’s father showing that the 
lady contemplated a pilgrimage. It is com¬ 
mon ground that Hoti Lai owned a very large 
amount of property and was a highly respect¬ 
ed gentleman of the palace. Spending Rs. 
12,000—over pilgrimage and support of the 
family will not be at all considered an extrav¬ 
agant act. As held in the Privy Council 
oaso of Rd'igasmi Gounden v. Nachiappa 
Gaunden (3) the circumstance that the only 
reversioners at the time gave their unquali¬ 
fied consent to the mortgage raised a very 
strong presumption that the mortgage was 
supported by legal necessity. In this case 
there is no evidence which would rebut the 
presumption raised. There can be no doubt 
that the presumption is rebuttable as it was 
found rebutted in the case of Ghisiaioan Pande 
V. Baj Kumar i(4i). Bub in this case, as has 
been stated, there is no evidence whatsoever 
to show that the consent of the reversioners 
was nob justified. We hold therefore that 
the mortgage of 1907 was justified by legal 
necessity. 

Coming to the sale-deed of 1904, the case 
is much easier. We find that the sale consi¬ 
deration is made up of three portions, namely 
Rs, 20,000 left with the vendee to pay 
the mortgage-deed of 1897. The sum of 
Rs.4,500 was obtained to pay land revenue was 
payable for the iastalmcnts for the months of 
November and December 1903 and the sum 
of Rs. 300 was taken in cash. We have gob 
the evidence of Tika Ram that a sum of 
Rs. 300 was needed to meet the expense of the 
execution and completion of the bond. We 
have both documentary and oral evidence to 
prove that the purchaser deposited Rs. 4 700 
m the Government Treasury on two dates 
namely the Isb of February 1904 and the 4th 
of February 1904 towards the payment of 
Wd revenue due by the lady Mueammat 
Mul Kuuwar. T,ka Ram says that on ac- 

from tenants and it was feared that the pro- 
perby of Musammat Mul Kunwar would be 

(3) 60 Ind. Oas. 498 ; 42 M. 523 ; 36 M. L. J. 493 • 

L. J. 589 ; 21 Bom L R sani 
K® N. 262™36 M L^T 

(Pio.) ^ L. R (R 0 )■ 

(4) 68 ind. Caa, 666 ; 19'd h. J. 476 ; 43 A. 634. 


attached and the revenue would be realized 
by direct oollection to be made by the Cob 
lector. There was therefore a pressing neces¬ 
sity to raise the money. We have evidence 
to show that the vendee had to pay a very 
large sum of money much exceeding the sum 
of Rs.20,000 left with him to pay off the 
decree which was passed on foot of the mort¬ 
gage-deed of 1907. We hold therefore with 
the Court below that sale-dood was fully sup¬ 
ported by legal necessity. 

The result is that the appeal fails and is 
hereby dismissed with costs, including Ooun- 
sel’s fees in this Court on the higher scale. 

N. n. Appeal dismissed. 


PATNA HIGH COURT. 

First Civil Appeal No. 317 of 1921. 

May 27, 1924. 

Present ;—Sir Justice Jwala Prasad, 

Kt., and Mr. Justice Kulwant Sabai. 

PABMESHWAR PANDEY and ANOTHER 

—Defendants —Appellants 

versn>s 

RAJKESHORE PRASAD NARAYAN SINGH 

—Plaintiff—Respondent. 

Ciml Procedure Code, o/ 1908), 0. 

0. XXXIV f n \ ^Parti^s to to join 

swie of several parties —Su*7, maintainabiliiif 
Hindu loAO alienation—Necessity—Interest—Traf^f^ 
of Property Act [IV of 1832), s. 6l^Uorigage-deore** 
form of ^Consolidated decree for several mortgagee- 

All persons whose tights and iotetest may be ad- 
jadioated upon and determined in the suit ought W 
be added as parties under O. I f. 9 read with 

O. XXXIV, c- 1 of the Civil Prooedure Code, but fail 
ute to add one oc two persoa.s should uot have the 
efleot of defeating the suit if the Court, in their 
absence, oan deal with the matters io controversy so 
far as regards the rights and interests of the parties 
aotually before it. 

S*/aJ Prasad Roy ▼. AsJu) Singh, 69 Ind. Cas. 67T; 
2 Rat. 176; (1922) Pat. 926; (1923) A. I.R. (Pat.) 661:4 

P. L. T. 698; relied on. 

Wh^ aoontraot entered into by ahead mambe* 
of a Hindu joint family is sought to be enfotoed 
against the other member on the ground of neoeafli^I 
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ik maat be shown not only that thoia was neosssity 
ko borrow the prinoipal sum buk also for the rate of 
interest agreed upon. 

In the absence of a oontraot to that oSect the oan. 
aolidatioQ of mortgages is fllogal, and whore a suit is 
based on sevocal mortgages the amount due uudet 
them oannot be consolidated in tho deocee. 

Appeal from a deoUlon of the Addibional 
Subordinate 3udge of Gaya, dated the 10th 
August 1921. 

Messrs. Sultan Ahmed, S. U. Uullick and 
Kailaspatti, for the Appellants. 

Messrs. P. K. Sen, R. C. Bhaduri, Bat Guru 
Saran Prasad A. Prasad, and Baghunandon 
Prasadt for the Bespondent. 

JUDGMENT. 

Jwala Prasad, J. —This is an appeal 
against a decree passed by the Subordinate 
Judge of Gaya, dated the 10th August, 1921, 
in a mortgage suit. That decree is based upon 
three mortgages: 

(1) dated the 20tb. July 1916, for 
Rs. 1,500 

(2) dated the 24bh Maroh 1917, for 
Rs. 33,000 and 

(3) dated the 12th November 1917. for 
Rs. 8.000 

The first bond was executed by defend¬ 
ants Nos. 1 bo 3; the second was executed 
by defendants Nos. 1 to 4, the defendant 
No. 4 being son of defendant No. 2 ; and the 
third was executed by defendants Nos. 1 to 5, 
defendant No. 6 being son of defendant No. 1. 
Defendants Nos. 6 to 8 are subsequent mort¬ 
gagees. Defendants Nos. 4 and 5 are minors. 
Defendant No. 1 is the karta of the joint family 
of defendants Nos. 1 to 5, defendants, 1 to 3 
being brothers. In all the three bonds the 
properties described in Schedules I to VII at¬ 
tached to the decree are mortgaged, and pro¬ 
perty No. VIII is mortgaged only in the third 
bond. The defendant Nos. 1 to 3 did nob enter 
appearance. The suit was resisted by defend¬ 
ants Nos.4 and 5 only, and upon the pleas taken 
by them in their written statement the follow¬ 
ing issues were framed in the Court below :— 

1. Is the suit as framed maintainable ? 

2. Is the suit bad for defect of party ? 

3. Ate the bonds in suit genuine, valid and 
for consideration? 

4« Was the money under the bonds in 
salt advanced lor legal necessity and for 
the benefit of the family? 


5. Were the defemlaubs No?. 4 and 5 born 
at the time of execution of tho bonds, 
dated 20bh July 1916? Was defendant 
No. 5 boro at the time of the execution of 
tho bond, dated 24th February 1917? 

6. Are the rates of interest high and un¬ 
conscionable ? Was there any necessity 
for such rates of interest ? 

7. Had the defendants Nos. 1 to 3 authority 
to mortgage the properties covered by the 
bond in suit ? 

“ 8. To what relief, if any, are the plaintiffs 
entitled ? ” 

All these issues were decided in favour 
of the plaintiffs and against the defend¬ 
ants, with the result that the entire claim of 
the plaintiffs was decreed. Defendants Nos. 4 
and 5 have come bo this Court in appeal. 

The appeal is directed against bond No. 2 
only. It is urged that tho suit is Ijad on 
account of two members of the defendant s 
family, Bootan Pandy and Rambilas Pandey, 
sons of defendant No. 2 _ Madho Pandey nob 
having been impleaded in the suit. Their 
existence came to light in the evidence of 
Jadu Singh, the last witness on behalf of the 
defendants, who stated towards the end of hia 
examination-in-chief that Mahno Pandey has 
gob three sons Parmeshwar, Bootan and 
Rambilas. No doubt, in the written state¬ 
ment it was alleged that the suit was bad for 
defect of parties, but in what manner this was 
so was not disclosed- There is no reason 
why the plaintiffs would nob have impleaded 
the said persons as parties if they had know¬ 
ledge of their existence. It is, however, 
immaterial for the purpose of this case whether 
they were made parties or nob, for the suit 
cannot be dismissed on that ground alone. 
The bond was executed by the kartas of the 
family and the suit was obviously for enforce¬ 
ment of the mortgage against the joint 
family impleading the kartas of the family and 
other members whose existence was known to 
the plaintiffs. No doubt.all persons whose 
rights and interest may be adjudicated upon 
and determined in the suit ought to be 
added as parties under O. I r. 9 read with 
O. XXXIV r. I of the Civil Procedure Code, 
blit failure to add one or two persons 
should not have the effect of defeating the 
suit if the Court, in their absence, oan deal 
with the matters in controversy so far as 
regards the right and interests of the parties 
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actually before it. Such was the view taken 
by tbis Court in the case of Sital Prasad Ray 
V. Asho Sing, (1) (Dawson Miller, C.J. and 
Mullick, J.). 

It is then said that the defendant No. 4 was 
in existence at the time when the 6rst bond 
was executed and that he should have joined 
in that bond. Similarly, it is said that defend¬ 
ant No. 5 was in existence at the time when 
the second bond was executed and be ought to 
have been joined in the execution of that bond. 
The bonds were executed by the kartas of the 
family and were for family necessities ,such as 
for payment of antecedent debts, etc. It was 
not necessary to join all the members of the 
family in the execution of the bonds in 
question. It is not very clear either upon the 
finding of the Court below or upon evidence as 
to whether defendant No. 6 was born before 
the second bond was executed. The learned 
Subordinate Judge having seen the boy is of 
opinion that he was not more than 4 years of 
age. If his estimate is correct, then he was 
born subsequent to the execution of the 
second bond. He has, however, not referred 
to any evidence in the case. The evidence 
that has been placed upon the point is not 
convincing. The horoscope of the boy has not 
been produced. The witnesses on behalf of 
the defendants are not quite competent 
to depose to the date of the birth or 
the exact age of the boy. It is, therefore, 
difficult to fix the age of defendant No. 5, and 
I would leave the matter as it is for, as observ¬ 
ed above, nothing hinges upon that matter. 

Next it is contended that the rate of interest 
mentioned in the bond is high and unconsoion* 
able, and that there was no necessity for agree¬ 
ing to such a high rate of interest. Defend¬ 
ants Nos. 1 to 3 being the executants of the 
bond cannot question the rate of interest volun¬ 
tarily agreed to by them and inserted in the 
bond in question; but the appellants, defend¬ 
ants Nos. 4 and 5 being minors can question the 
authority of the karta or head member of the 
family to enter into a contract with regard to 
the rate of interest so as to be b'.nding upon 
them unless it was shown that the high rate 
of interest agreed upon was necessitated by the 
circumstances of the family. In other words 
they can throw the onus upon the plaintiffs 


^'i fif( p::o Z ; 1 


to prove that the rate of interest agreed to was 
the proper rate of interbst chargeable in the 
market. There is no evidenoe on the record 
as to what was the commercial rate of interest 
and, therefore, it is contended on behalf of the 
appellants that the rate of interest mentioned 
in the bonds should not be allowed. The debts 
incurred by means of the bonds in question 
were for the purpose of paying off antecedent 
debts. Those debts have been detailed in the 
bonds in question. It would appear from an 
arithmetical calculation that the debts paid 
off by the second hood carried interest at 
the simple rate of interest viz. Bs. 1-2-0 
to Rs. 2.per cent, per mensem. It would 
seem that the rate was rising from 1911, 
and in or about the years in suit the rate 
of interest rose to 2 per cent, per mensem. 
The law on the subject was reviewed by me in 
the case of Mayadeo Prasad v. Bissessar 
Prasad (2). It will not be profitable to repeat 
the reasons advanced by me in that judgment. 
It will be sufficient to say that when a con¬ 
tract entered into by a head member is sought 
to be enforced against the other members on 
the ground of necessity, it must be shown not 
only that there was neoessity to borrow the 
prinoipal sum but also for the rate of interest 
agreed upon : in other words, that it was 
impossible for the karta or head member 
to obtain loan for family neoessity at a rate 
of interest lower than that agreed upon. The 
question of neoessity is one of fact, and as in 
the ease of prinoipal debt so in the ease of 
interest necessity has to be proved by evidenoe. 
In the olroumstanoes of that case and for the 
reasons given by me I reduced the rat© of in¬ 
terest from Rs. 1-4 cent, per mensem with six 
monthly rests to one per cent, per mensem 
simple rate of interest vide also Bam Bujha- 
wan Prasad Singh v. Nathu Ram (3). 

Therefore, if we were to apply the prinoipl® 
laid down by the Privy Council and referred 
to above to the faots of the present ease, we 
can at best out down the compound interest 
aed allow only simple interest at the rate 
varying from Rs. 1-2 to Rs. 2, probably the 


(2) 74 Ind. Gas. 695; 4 P. L. T. 707 ; 3 Pat. 489 ; 
(1924) A. J. R. Pat. 71. 

(3) 71 Ind. Gas. 988 ; 4 P. L. T. 29 ; (1923) A. I- R* 
(P. G.) 37 ; 32 M. L. T. 129 ; (1928) M. W. N. 899 ;8 
Pat. 286 ; 38 0. L. J. 26 ; 44 W. Ij J. 615 ; 26 Bom- 

iief 6 o“l ^ 
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latter. But the rate of eimple intereet of 
Rs. 1 per cent, per mensem even does not seem 
to appreciably relieve the defendants of the 
burden of the debt. The first bond carried 
interest at Rs. 1 per cent, per mensem 
\9ith six monthly rests; the second 
bond carried interest at fourteen annas per 
cent, per mensem with eight monthly rests 
and the third bond carried interest at Rs. 1-2 
per cent, per mensem with three monthly 
rests. In this case we are concerned only 
with the second bond the rate of interest 
wherein is 14 annas per cent, per mensem with 
8 monthly rests. This loan of Rs. 33, 000- 
was advanced on the 24th March 1917, and 
on the date of the suit, the 22nd November 
1919, the interest came to Rs. 10,165-6-5, 
and on the due date fixed for payment by the 
decree the interest amounted to a further sum 
of Rs. 10,640-1-0 calculated from the date of 
suit up to the date fixed for payment in the 
decree. The interest allowed according to the 
bond rate has worked out at a little over 12 
per cent, per annum. This is not a high rate 
of interest in consideration of what used to be 
the rate of interest on the previous loans 
mentioned in the bond. The rate of 14 annas 
per cent, per mensem with 8 monthly rests 
does not appear to be excessive, and, therefore, 
no case is made out for reducing the rate of 
interest. 

It is then contended that the planitiffs have 
failed to show legal necessity for a portion of 
the loan advanced under the second bond. 
These sums are (1) Rs. 2, 130 said to have 
been pud in cash to the executants at the 
time the bond was executed, and (2) Rs. 713 
received in cash also by the executants subse¬ 
quently. Now, the bond was executed in order 
to pay off the debts amounting to Rs. 30, 870, 
and Rs. 2130 was taken in cash The sum of 
Bs. 30,000 was left with the mortgagee to 
pay off the prior debts mentioned in the bond. 
However, in making actual payments the mort¬ 
gagee bad to pay something more than the 
sums stated in the bond. The total sum paid 
by the mortgagee to the creditor is 
Rs. 22,261 leaving a balance of Es. 8,609 with 
him. Out of this he paid to creditor Khub 
Eai Rs. 700; Bs. 1,025-7-3 to the mortgagors 
for Tilak ceremony in connection with the 
marriage of the daughter of defendant No. 1, 
and Bs. 93-7-B was taken by them in cash for 

expeuMBi leaving a balance of Bb. 6,790 out 


of which the mortgagors paid Rs. 6,077 
towards the decreed debt of Durga Prasad, 
and Bs. 713 was spent by them. 

The learned Subordinate Judge says that 
the object for which the loau was taken was 
to pay off the antecedent debts specified in 
the bond, and the creditor is not required to 
prove that the money advanced was actually 
applied for those purposes Therefore, he holds 
that the appellants are not entitled to call 
upon the plaintiff to prove the necessity for 
Rs. 713. 

As to the cash amount of Rs. 2,130 taken 
by the mortgagors at the time of the execu¬ 
tion of the bond, the learned Subordinate 
Judge says that a portion of tbis money was 
spent for the price of stamp and scribe’s fee. 
The details of these have not been given by 
the Subordinate Judge, but this would come 
to Rs. 300 to Rs. 400. There is certainly no 
proof of this sum having been taken for 
family necessity. Mr. Sen on behalf of the 
respondents relies upon the case of Sinnachami 
V. Bamasamy Chettiar (4) i^awab Nasir Begum 
\.Ea.ghunath Singh (5) and (3) Bissonath Prosed 
Mahta v Brindesri Prosad Singh (6) and (4) 
Maharaja of Bohbili v. Baja Eaninayani Ban- 
(?arw (7) and contends that the major portion 
of the debt has been proved to have been raised 
for the purporse of paying off antecedent debts 
and family necessity and the want of proof 
with respect to a small sum of about 
Rs. 2,000 will not invalidate the debt so as to 
exonerate the defendants from the liability of 
the same. We are, however, relieved from 
entering into that question, for it appears that 
the appellants are bound to pay the debts in 
question incurred by their respective fathers. 
The personal liability of the executants of 
the bond still subsists, inasmuch as the suit 
for personal liability is not barred by limita¬ 
tion. The learned Counsel who appears on 
behalf of the respondents concedes this point 
and says that practically there will be no gain 
to his clients even if it were held that the 
family necessity with regred to the sums has 

not been established by the plaintiff. The 
. (i) 18 Ind. Cas. 7 ; 10 JI. L. T. 463 ; (lyil) 2 M, W. 
N. 639 ; 23 W. L. J. 86. 

(6) 60 Ind. Caa. 434 ; 33 0. W. N. 700 ; 46 I. A. 
146; 36 M. L. J. 531 ; 17 A. L. /. 591; 31 Bom. L- R. 
484 ; 26 M. L. T. 40 ; SO C. L. J. 86 ; (11319) M. W. 
N. 498 ; 1 U. P. L. R. IP. C.) 49 (P. O-), 

(6) 17 Ind. Cm 677 ; 40 0 342 ; 17 C. W. N. 1025. 

(7) 8 Ind. Caa. 860 ; 86 M 108 ; 9 M. L. T. 166; 
(191X)» 1. M. W. N. lOX i 31 M. U J. 69S. 
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aforesaid points although strenuously urged on 
behalf of the appellants have towards the 
close of the case been wholly abandoned for 
they have seen that no practical good could 
accrue to them even if those points prevailed. 
We have, however, thought it desirable to go 
into those points to give our own decision in¬ 
stead of relying wholly upon the admission of 
the lawyers appearing on behalf of the appell¬ 
ants. We think that they are perfectly right 
in the circumstances of the case in having 
abandoned those points. 

The last point urged by the appellants, 
however, appears to be substantial. This is 
as regards the frame of the decree. The 
decree In question has consolidated the 
amounts due under all the three bonds in suit 
and has made all the mortgaged properties 
liable for the same. It must be remembered 
as observed above at the out-set that tho 
property Nos. 7 and 8 were not at all mort¬ 
gaged in the Grst bond bat were mortgaged 
in the second and third bonds. The consolida¬ 
tion ot all the debts in the manner that the 
learned Subordinate Judge has done impedes 
the right of redemption of tho mortgagors. 
This is contrary to the provisions of 
O. XXXIV, r. 2 and is also contrary to seo* 
tion 61 of the Transfer of Property Act, 
Tbero is pe specific contract on behalf of the 
parties with regard to consolidation and in the 
absence of such a contract the consolidation 
is illegal. Mr. Son referred to certain English 
cases on the point, namely, John Jennings v, 
Edwin Jordan and John Price (8). This ruling 
has no application after the Conveyancing 
Act was passed in England. Section 17 of 
that Act purports to abolish the consolidation 
of mortgages. Similarily section 61 of the 
Transfer of Property Act abolishes the conso¬ 
lidation of mortgages, and wo are bound by 

the Transfer of Property Act in force in this 
country. 

I, therefore, bold that the decree as framed 
is illegal and not capable of execution. The 
decree is accordingly set aside and a fresh 
preliminary decree must be prepared in ac¬ 
cordance with law. The rate of interest up 
to the date of grace fixed in the decree of 
the Court below will he at the bond rate, 
and the rate of interest after that will be 


( 8 ) (1881) 6 A. C. 698 ; 51 li, J. Cb. 129 • 45 
508 ; 80 W. R. 369. ' 


L. T. 


6 per cent, per annum on each bond up to the 
date of realization. 

There should be a direction in the decree 
that the properties Nos. 1 to 6 should be sold 
first in their serial order and the sale-proceeds 
thereof should be utilised for satisfaction of 
the debts due under the several bonds in 
order of their priority, that is to say, firstly 
the dues under the first bond, then the dues 
under the second bond and thereafter the dues 
under tho third bond. The properties Nos. 7 
and 8 should be sold last of all, and the sale- 
proceeds thereof should be utilised for pay¬ 
ment of the debt, if any, due under the second 
and third bonds. If the sale proceeds of only 
a few of the aforesaid properties is found to 
be sufficient to pay off the debts due under 
the three bonds, the remaining properties will 
not be sold. 

The appeal is, therefore allowed with costs. 

Kulwant Sahay, J.I agree. 

ORDER .—Our attention has been drawn 
to certain clerical mistakes in the judgment. 
It appears that properties Nos. 7 and 8 were 
not at all mortgaged in the first bond but 
were hypothecated in the two later bonds. It 
also appears that the share in property No. 

2 covered by tho second and third bonds is a 
little loss than that mortgaged by the first 
bond, that is 4 as 3 dams. 0 cowry, 9 
bowries, 1 phoury, 16 reories of property 
No. 2 is mortgaged in the first bond, whereas 
4 annas, 2 dams, 15 cowries, 18 bowries, 

3 phouries, 4 reories of property No. 2 
is mortgaged in the second and third 
bonds. The share of property No. 3 seems 
to be larger in the second and third bonds 
than that hypotheoted by the first bond. The 
directions ^ven in the judgment will, there* 
fore, be modified as followed. 

Properties Nos. 1 to 6 shall be sold first 
in their serial order and the sale-proceeds 
thereof shall be utilised for satisfaction of 
the debts due under the several bonds in 
order of their priority, and that the proper¬ 
ties Nos. 7 and 8 along with any share of 
property No. 3 in excess of that covered by the 
first bond will be sold last of all and the sale- 
proceeds thereof shall be utilised for payment 
of the debt, if any due under the second and 
third bonds in order of priority. 

Appeal alloioed, 
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ALLAHABAD HIGH COURT, 

Execution First Appeal No. 106 of 1923. 

May 27, 1924. 

:—Mr. Jusbioo Sulaiman. 

LACHIIMI NARAIN— Applicant 
—Appellant. 

versus 

Mmammat BRIT RANI— Opposite 
Party—Respondent. 

Civil Procedure CodCt {V oj 1908)» js. 20i 47—Slay 
of ex&Mtion proceeditxgs^CosiSt order as to-^Befusal io 
set order^Appeal whetlier naintainablc-^Costs, 
of^Discretiofi of Court. 

Under seoUoQ 2 read with section 47 of the Code of 
OivU Prooedoee an order passed b; the execution 
Ooart ifl a decree only when it determines a question 
relating to the execution discharge or satisfaction of 
the decree. 

No appeal lies against an order in execution pro¬ 
ceedings refusing to set aside an order as to payment 
of costs, on a stay of the proceedings, as such an order 
is not one involving a question as to the execution, 
discharge or satisfaction of the decree itself. 

Order as to costs is ordinarily a matter in the dia- 
cretion of the Trial Court and unless some question 
of principle Is involved no appeal can ordinarily be 
entertained. 

Appeal from a decree of the Sabordmate 
Judge, Bareilly, dated bhei27th January 1923. 

Mr. U. S. Bajpai, for tbe Appellant. 

Mr. Iqbal Ahmads for the Respondent. 

JUDGMENT. —This appeal has been Bled 
as an Execution First Appeal from an order 
dated the 27th of January 1923. 

A oompromise decree bad been passed in 
favour of tbe respondent against tbe appellant 
under which the respondent was entitled to 
recover a sum of money. The appellant Bled 
a declaratory suit to avoid this decree as he 
was a minor. His suit was dismissed and an 
appeal was hied in this Court. An injunction 
was issued from this Court restraining the 
respondent from proceeding with the execution 
of her decree. On the 9th of August 1922 
the Execution Court stayed proceedings and 
on the 10th of August it passed an order 
directing that the execution case should be 
struck off as the appeal might take a long 
^me for disposal. It, however, ordered that 


the costs were to be borne by tho decree* 
holder. On an application made by tho doorce- 
holdor the Court modified its order on the 9bh 
of October 1922 and directed that the deorco- 
holder should gob lier costs l)iib no notice 
of this application had l)6en served on the 
present appellant. 

On the 13th of October 1922 the present 
appellant applied for setting aside tlie order of 
the 9bh of October 1922 on tho ground that 
it had been passed expartc and was not a just 
and proper order. After notioo bad been 
served on tho respondent and she had put in 
objections the Court on the 27bh of January 
1923 dismissed the application for restora¬ 
tion saying that the previous order was 
one correcting an obvious error in tho 
earlier order and that the Court could nob 
change the order, 

I am of opinion that no appeal really lies 
from the order dated the 27bh of January 
1923. Under section 647 (f the Code of Civil 
Procedure of 1882 there was a conlliot of opi¬ 
nion whether procedure for setting aside ex- 
parte decrees could or could not be applied in 
extenso to applications to set aside orders passed 
by the Execution Department. By the Amend¬ 
ing Act of 1892 an explanation to that section 
was added saying that tho section did nob apply 
to applications for the execution of decrees. In 
the meao-bime an appeal from a judgment of 
this Court went up bo their Lordships, of the 
Privy Council and Their Lordships independ¬ 
ently of the explanation, held that the old 
section 647 did nob apply to applications for 
execution. Vide Thakur Prasad v. Fakir 
Ullah (1). Accordingly the Legislature has 
DOW omitted the explanation for section 141 
of the new Code of Civil Procedure as it 
was unnecessary. It has been held in tbe 
case of Bharat Indu v. AsgharAliiKhan (2) that 
no appeal lies from an order refusing to restore 
an application in the Execution Department. 

What in the present case has happened is 
that the appellant made an application for 
setting aside the order, dated the 9th of Octo- 
her 1922 and the Court below has refused to 
set it aside. I cannot treat this last order 
dated the 27th of January 1923 as a decree so 

(1) 17 A. 106: 22 I. A. 44; 6 M. L. J. 3; 6 Bar. P 
C. J. 626: a lod. Deo. (N. SO 898. 

(2) 78 Ind. Oea. 458 ; 43 A. 148; 21 A. L. J. 135 ; 
(1923) A. I. B. (A) 460. 
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as feo give fcbe appellanb a right of appeal. 
Under section 2 read with section 47 of 
the Code of Civil Procedure an order passed 
by the execution Court is a decree only -when it 
determines a question relating to the execu* 
tion discharge or satisfaction of the decree. 
In the present case the question before the 
Court was really one of staying proceedings 
and directing each party to bear costs. It 
really did not relate to the execution, discharge 
or satisfaction of the decree itself. No appeal, 
therefore, lies from this order. 

Assuming, however, that an appeal lies, I am 
of opinion that even on the merits the appeal 
cannot succeed. It was no fault of the decree- 
holder that an injunobion was issued restrain¬ 
ing her from proceeding with the execution of 
her decree. If the execution is stayed in the 
interest of the present appellant there is no 
reason whatsoever why the decree-holder 
should be made to bear her own costs. Her 
application was made at a time when no 
injunotion bad been issued and the decree- 
holder was at that time perfectly entitled to 
apply for execution. 

Furthermore, the order as to costs is 
ordinarily a matter in the discretion of the 
trial Court and unless some question of prinoi- 
pie is involved no appeal can ordinarily bo 
entertained. 

This appeal accordingly fails and is hereby 
dismissed with costs. 

N. H. Appeal dismissed. 


OUDH JUDICI^JMMMISSIONER S 


Applioaiion No. 60 op 1924. 
May 30. 1924. 


Present :-Wazir Hasan, J. C 

MOHAN LAL—Decree-Holder— 

Applicant 

versus 

AMAR NATH and another—Judgment- 
Debtors—Opposite Party 




The iurisdiotioa of a Coart in^ entertainieg an 
applioation for rateable distribution of the assets 
under section 78, Civil Pcooeduce Code depends on 
tbs Sine qua non ot its beiog made before the receipt 
of such assets. 

A Court in receiving and dispoBiogof an applioa¬ 
tion under seolion 78, Civil Frooedure Code in 
dedanoe of the Conditions on the existence of which 
the iurisdiotioa rests, exercises its iurisdiotion with 
material irregularity and its order Is open to 
revision- 

Where a decree-holder himself is the purohaser and 
claims a set-ofi against tho price of property purchased 
which is allowed by the Court, no applioation for 
rateable distribution under section 79, Civil Procedure 
Code can be entertained after the termination of the 
sale. The Court in such a case obtains oonstruotive 
seisin over the purchase-money immediately after 
the oenolusioD of the sale and the order allowing set- 
ofl under O. XXI, r. 72 of the Code is not equivalent- 
to receipt of the assets bat a mere disposal thereof. 

Oliier : In a case where an applioation for eet-od 
is made and there are no obstacles to the granting of 
it, e. g., absence ot an applioation ander section 78, 
Civil Frooedure Code, it is donbtfal whether there 
oan ever be a ‘ceoeipb of assets’ by Court within 
the meaning of section 79, Civil Procedure Code. 

ApplicabioQ against the order of the Munsifi 
Gouda, dated the 5th February 1924. 

Mr. M. Wasitn, for the Applicant. 

Mr. Hari Kishnan Dhaon, for the Opposite 
Party. 

JUDGMENT. —This is an applioation 
under section 115 of the Code of Civil Proce¬ 
dure. The applicant held a simple money decree 
against one Pirthi Nath and in execution of 
that decree he attached a house belonging to 
the Judgment-debtor. The house was after¬ 
wards sold on the 22ad September 1923 at an 
auction sale for a sum of Ks. 858 and pur¬ 
chased by the applicant, Mohan Lai, with the 
permission of the Court. The price for which 
tho bouse was sold was exactly equivalent to 
the amount of the decree. On the 28th 
beptember 1923, Mohan Lai applied under 
O. XXI, r. 72, sub-rule (2) of the Code to the 
Court executing the decree that the amount 
due on the decree might be set-off against the 
purchase-money. He neither deposited the 
25 per cent, on the amount of his purchase 
money under r. 84. sub-rule (l), of O. XXI of 
the Code nor the full amount of the purchase- 
money under r, 85 of the same Order, Both 
under r. 84 and r. 86 the deposit could be 
dispensed with where a claim to set-oflf under 

r. 72 is made as it was done in the present 
ease. 
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Under an iniunotion issued by a superior 
Court the applicant’s claim for set-off still 
awaits decision, so does the confirmation 
of the sale. On the 29th September 1923 
the opposite party, Amar Nath, obtained 
a decree against the same judgment-debtor and 
another person for a sum of Rs. 1,304 odd and 
on the lOth December 1923 he applied for a 
rateable distribution under section 73 of the 
Code of Civil Procedure of the assets received 
in execution of Mohan Dal s decree. This 
application was resisted by Mohan Dal mainly 
on the ground that Amar Nath’s application of 
the lObh December 1921 was much boo late in 
time. The lower Court however allowed rate¬ 
able distribution and tins application challenges 
tho legality of that order. The ground taken 
in revision is that the Court below acted with 
material irregularity in the exercise^ of its 
jurisdiction by granting tho application for 
rateable distribution. It is argued that Amar 
ath’s application was not made before the 
“receipt of such assets'’ and could not consequ¬ 
ently be entertained under section 73 of the 
Code of Civil Procedure. 

There can be no doubt that the exercise of 
jurisdiction in entertaining an application 
under section 73 depends on the sine qua non 
of its being made before the'reoeipt of assets 
and if the Court below has received and dis¬ 
posed of this application in^ favour of Amar 
Nath in defiance of the conditions on the exist¬ 
ence of which the jurisdiction rests it has cer¬ 
tainly exercised that jurisdiction with material 
irregularity if nob wholly illegally. To estab¬ 
lish this contention, the learned Counsel for the 
applicant argues that either there has never 
been and can never be ‘receipt of assets by 
the Court in the circumsbance of this case or 
if there was such a receipt it was not a mo¬ 
ment later than the termination of the sale on 
the 22ad September 1923. 

On the statement of the facts stated above, 
it is perfectly clear that tho Court has never 
received any assets in reality. The on y 
question for consideration is whether it has 
received such assets constructively and if it 
has, when ? Now since the sale was concluaed 
on the 22Dd September 1923, the Court could 
adopt either of the two methods in the matter 
of the payment of the purchase-money. In¬ 
deed no order was needed by the Comt. i be 
obligation resting on the purchaser is stated 

I 0-6 


by the law itself. If ho was not the decree- 
holder, he must deposit the purchase-money 
in its entirety within 15 days of the sale. If 
ho was the decree-holder, he may nob do so 
and claim the benefit of a set-off under section 
72. In either event according to my judg¬ 
ment, the Court obtained constructive seizin 
over the purchase-money immediately after 
the conclusion of the sale. The subsequent 
order of sob-off if passed in favour of the 
decree-holder, would be a disposal and not 
receipt of the purchase money over which the 
Court acquired dominion on the date of the 
sale I am unable to accept the contention of 
the learned pleader for the opposite party that 
an order allowing a set-off under O. XXI. 
r 72 is equivalent to receipt of the assets, 
lb is'merely an allotment of the purchase- 
money already received by the Court and 
that in this case constructively, nob actually. 
It follows that Amar Nath’s application for 
rateable distribution was nob made before the 
receipt of assets. In this view of the case, it 
is nob necessary to consider and decide the first 
line of argument advanced by the learned 
Counsel for the applicant, though I must ac¬ 
knowledge that there is a good deal of force 
in that argument also. In a case where an 
application for set-off is made and there^ are 
DO obstacles to the granting of it that is bo 
say, no application exists under section 73 for 
rateable distribution at tlie time of making 
the application for set-off. the Court will or- 
dinarily be bound to grant the set-off, and if 
that is done I doubt very much whether there 
will ever be a receipt of assets by the Court 

... .1 _rtf fihfl Cod© 


of Civil Procedure* 

The result is that this application is allowed, 
the order of the Court below is set aside and 
Amar Nath’s application for rateable dietri- 
bution is rejected. The api^ioant will be 
entitled to his costs in this Court from the 

opposite party No. 1. 

„ p Application allowed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 245 op 1923, 


JuDd 13, 1924. 


Present :^Mr. Justice Sulaimau and 
Mr. Justice Kanhaiya Lai. 


Musammat Ram Sakhi Kuar—Defendant 

—Appellant 

versus 

LAGHMI NARAIN LAL— Plaintiff— 

Respondent. 


Bmami tratmction^Suit against bcnamidar^Real 
owners whether howxd-^Prc-emption suit against beim^ 
viidar^Pre-emptor not entitled to preference over real 
vendee — PrC’Cmption, whether allowable. 

A suit against a benamidar binds the benamidar as 
mnoh as the real purchaser, though the latter may 
not have been made a patty to the suit, but the 
plaintiQ cannot bo allowed by keeping the real put* 
ohaser out of the record to enforce a right against an 
ostensible vendee which he would not have been 
entitled to entoroe againet the real purchaser, had be 
been brought on the record. 

Whore in a pre-emption suit it appears that the 
ostensible vendee Is merely a benamidar the plaintiff 
cannot succeed if it is found that he is not entitled 
to any preference as against the teal vendee, whom 
he has omitted to make a party to the su it. 


Appeal from a decree of th e District Judge, 
Ghazipur, dated the 6bh December 1922. 

Dr. M. L. dgarwala, for the Appellant. 

Dr. S. N. Sen, for the Respondent. 


JUDGMENT.— This appeal arises out of 

suit for pre-emption and two questions aris 
for consideration. The first is whether a su 
for pre-emption brought against an ostensib 
vendee without impleading the real purohast 

second is whether tb 
plambin is entitled to preference as against tb 
vendee real or ostensible. The Court of firs 
instance was of opinion that the suit could nc 
be entertained against an ostensible purchase 
without the real purchaser being made a pai 
ty to the suit. The lower appellate Goui 
was however of opinion that the real vende 
could not take advantage of a benami transac 
tion to defeat the claim of the plaintiff, thoug 
ne was nob made a party bo the suit. It the 
proceeded to consider whether the plainbi: 
was entitled to a preferential right as agains 
the real vendee, and came to the condusio 
that he was entitled to c-uoh a preference 


decree for pre-emption was accordingly award¬ 
ed to the plaintiff subject to the payment of 
a sum of Rs. 300 in respect of each of the 
sales which form the subject of pre'Omp* 
tion. 

It is a well-settled rule that a suit against 
a benamidar binds the benamidar as much 
as the real purchaser, even though the 
latter may not have been made a party to 
the suit. The purchase in the present in* 
stance was made by Jagannabh Prasad 
in the name of his wife Musammat Bam Sakhi 
Kuar. Musammat Sakhi Kuar pleaded that 
she was only a henavii purchaser and that 
the purchase had been really made by her 
liueband. The plaintiff took no step to bring 
her husband on the record* Both the courts 
below found that lier husband was the real 
purchaser, bub while the trial court thought 
that the plaintiff was nob entitled to a pre¬ 
ferential right as against him, the lower appel¬ 
late court thought otherwise. 

It is admitted that Musammat Ram Sakhi 
Kuar the ostensible purchaser, is not a oo- 
sharer in the village in which the property 
sold is situated, bub it is clear from the khewat 
to which the lower appellate court has referred, 
that her husband, Jagannabh Prasad the real 
purchaser, is a co-sharer in the patbi in which 
the property in dispute stands. It appears from 
the wajib-ul-arz of 1860 that the village Sonru- 
pur formed part of two mahals. One of the 
mahals called mahal Shanker Prasad included 
a half of the village Sonrupur and another 
village named Bharbipur, while the other call¬ 
ed mahal Thammandas'eovered the remaining 
portion of the village Sonrupur. At that 
time mahal Thammandas was divided into two 
patbis known as patbi Ram Jawakkul and 
patti Thammandas. The share of Raghunan- 
dan Prasad which has since passed to the 
defendant vendor was situated in Patti Ram 
Tawakkul. Subsequently in 1883 the villago 
Bharbipur was separated from the former 
mahal; and the different portions of the village 
Sonrupur were brought together and divided 
into two mahals known as mahal Mabesh 
Lai and mahal Thammandas Shankar Prasad. 
According to the wajib-ul-arz of 1290 F 
Mahal Thammandas Shankar Lai was sub¬ 
divided into two pattis known as patti 
Thammandas and patti Shankar Prasad. The 
khewat for 1325 F shows that patti 
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ThammaoSas ootiBisted of land situated 
in numbers 1 to 46 kliewat, out of which 
khewafc numbers 1 to 28 constitute about 
a 4 as. 4 pies and odd share while num¬ 
bers 39 to 46 khewat constitute an equal 
share within the patti. The property in 
dispute is situated in No. 33 khewat which 
forms a part of patti Thammandas. The de¬ 
fendant vendor claimed to derive his title from 
Raghunandan Prasad who was a co-sharer in 
No. 38 khewat. The plaintiff is also a co-shar¬ 
er in No. 38 khewat by virtue of a litigation in 
which a 3 pies share of Raghunandan Prasad 
was awarded to him. The defendant vendor 
Musammat Ram Sakbi Kunwar has admit¬ 
tedly no share in the village but her husband 
Jagannath Prasad, the real purchaser is a 
co-sharer in other holdings inside the same 
patti. 

The wajib-ul-arz of the village Sonrupur 
mahal Thammandas provides that the right 
of pre-emption shall belong in the first instance 
to near relations who are descended from the 
same common ancestor and whose names are 
entered in the khewat, in the second 
place to nearer co-sharers [hissedar garibi) 
and in the case of their refusal to co- 
sharers inside the vatti then lo the other 
co-sharers in the mahal and to the co-sharers 
in other mabals in the order mentioned. The 
plaintiff claimed to be a nearer co-sharer inside 
the patti, but it is admitted that he is in no 
way related by common descent to the defen- 
and vendor. He merely claims to be a distant 
relation of Baghunandan Prasad to whom the 
vendee Jagannath Prasad is also related by a 
common descent. Neither of them is a 
relation or hissadar qaribi of the vendor within 
the meaning of the wajib’Ulars and the 
phdntiff cannot on that ground claim any 
preference. 

His contention is that the words " hissadar 
garibi indicate nearness in space and that as 
he is a eo-sharer in the same sub-division with 
the vendor, he is entitled to preference. But 
as the lower appellate court has rightly 
pointed out the first two categories given 
in the wajib-uUarz deal with the relationship, 
while the last two categories deal with 
proumity in space. The wajib-ttl^arz gives 
a right of premption to the near relations 
descended from the common stock then 
to the other near relations, not so descended, 
after them to the oo-sharers of the 


same patti then to the other oo-sharors of the 
mahal aud then to the co-sharers in the other 
mahals. There is no preference granted 
between the oo-sbarers inside the same patti 
unless some of them happen to be the kinsmen 
of the vendor. The lower appellate court 
was of opinion that since the holding Nos. 1 
to 28 in which Jagannath was a co-sharer 
formed a group of co-eharers distinct from 
those belonging to the holdings Nos. 29 to 46, 
in which the vendor and the plaintiff were 
co-sharers, the plaintiff was entitled to pre¬ 
ference. But the copy of the khewat pro¬ 
duced clearly shows that the holdings Nos. 1 
to 46 belong to the same patti. The plaintiff 
is not therefore entitled to any preference as 
against the real vendee who is a co-sharer in 
the same patti, though not in the same holding. 
As pointed in Barsaran v. Dilraji (i) the plain¬ 
tiff cannot be allowed by keeping the real 
purchaser out of the record to enforce a right 
against an ostensible vendee which he would 
have been entitled to enforce against the 
real purchaser had he been brought on the 
record. 

This appeal must therefore be allowed and 
the claim of the plaintiff will stand dismissed. 
As the purchase was made in the name of a 
person who was not a co-sharer in the village, 
we do not consider that it would be equitable 
to award any cost to the other party here or 
in the courts below. The parties must bear 
their own costs throughout. 

N. H. Appeal allowed. 

(l) 8 lud. Cas. 527. 
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CALCUTTA HICH COURT. 

Appeals from Original Decrees 
Nos. 163, 213 OF 1921. 

February 4, 1924. 

Present Mr. Justice Nowbould and 
Mr. Justice Ghosh. 

In No. 168 of 1931. 

Syel ABU MAHOMED BARAKAT 
ALI AND others—Defenda:jt3 — 

Appellants 

versus 

ABDUR RAHIM and others — 
Plaintiffs—Respondents. 

In No. 212 of 1921. 

MAHABUT ALI— Dependant- 

Appellant 


Anand Rao v. Ram Das Dadtiram, 62 Ind, Oae. 737; 
48 C. 4)3; 13 L W. 313; 11921) M. W. N. 24; 17 N. L. 
R. 87; 25 C. W. N. 791; 30 M. L. T. 194 (P. C.), relied 

90 - 

A judgmeut passed by a oompateat Gourb baviog 
jacisd ctioa oanaot be assailed ia a subsequent suit 
on any ground of mistake. 

Appeals against the decrees of the Subor* 
dinate Judge, 3rd Court, 24 Parganas, dated 
the 8th July 1921. 

Babu M'J-hen'lra Nath Boy (with himBabus 
Sasiidhan Roy, Bimala Charan Deb, Mahesh 
Chandra Banerji, for Rama Prasad Mukerjee, 
M. Syed Nausher Ali), for the Appellants. 

Bahu Sarat Ch indra Rai Chowdhury (with 
him Babu Amarendra Nath Bose for Babu 
Parma Lai Chatterjee, Babus Santosh Kumar 
Bose, Badhtka Ranjan Guha and Sisu Kumar 
Ghosal), for the Respondents. 


versus 

ABDUR RAHIM and others— 
Plaintiffs —Respondents. 

Civil Procedure Code V of liiOS), s$ Jl,92, 
0- XXIII—Sutl in respect of publtceharities-Cwnpro- 
mise decree, validity of—Addition of stranger us 
defendant—t:>uit, viainlainubiUly o/—Res judicata— 
Decree, setting asfrff of — Mistake. 

Order XXni ot the Code of CWil Ptooeduro dealing 
w.th adiustments of suits, does not restrict the juris- 
diction of a Judge to pass a decree on the basis of a 

^irirau^oC^ode!^’^ 

Gyananda V. iCrrsfa Chandra Mukerjee, 8 0. 
ulrmatiSei ; 18 0 W, N. 

jrBSsF™---’S: 

In a suit brought under seoticn OQ n- •. 

Procedure Code with the sanction °of thi 

General the addition of a stranger as 

not render the suit bad. "^“^er as defendant does 

Sajedur Raja Chotvdhtirif v Gout- Af/ii. .. r. 

C. 418 ; 12 luS. Deo. (N. Sj giffloTioted ‘ 

A suit under section 92 of the Civil 

13 brought by the plaiutifla on behal thL° 
and the general public. * tnemselyefi 

The deoiaion in a proyious ^nlf ,-,r.A 
the Civil Ptooedure Code would bat 

under that seoLion by diflerent nf 
section 11, explanation vi ofthe Code inL 
siona of the explanation are satisded 


JUDGMENT .—These two appeals arise 
out of a suit brought by five porsous on the 
allegation that they as worshippers are inte¬ 
rested in a Public Charitable Trust which was 
wafey property and they brought the suit on 
behalf of the general Musalman community 
as their representatives. The suit ^as 
brought against a number of defendants and 
the main prayer was that the oompronnise 
decree in suit No. 48 of 1910 should be de¬ 
clared to he not binding upon the plaintiffs 
and the Masulis of the Musjtd. The defend¬ 
ants Nos. 1 to 18 are the descendants of 
Mir Miran who was said to he the original 
Mulwali of the Mosque and the wakf P^n* 
party. The defendants Nos. 19 to 27 are 
purchasers of some of the properties which 
the plaititiffs alleged were included in the 
wakf estate; and the defendants Nos. 33 
to 42 are the representatives of the plaintiffs 
who representing the Mahomedan community 
in general brought the previous suit No. 48 of 
1910 under section 92 Civil Procedure Code- 
The defendants Nos. 43 and 44 also are tranfl* 
ferees of certain properties from some of the 
defendants of Mir Miran, defendants Nos. 1 to 
18. The defendants Nos. 19 to 22 are appel' 
lants in appeal 168 and defendant No. 44 i® 
the appellant in appeal 212. Defendant 
No. 26 is a respondent in appeal 168. S® 

appears in this Court and supports the app®^' 
laubs. 

Various questions of law have been elabor®' 
teiy discussed before us and a large numhetPi 
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ruUngB has been the subject of minute criti¬ 
cism* by both tho loarncil vakils apppcarin** 
before us, but the main question as it seems to 
us involved in this case is as to the effect of 
the decree which was made on oompromiso in 
suit No. 43 of 1910. The SubonVmate -Tud^G 
has held that that decree is uot binding on 
the present plaintiffs. 

Two questions on this head have been argu¬ 
ed on behalf of the appellants before us. Tho 
hrst is, whether the compromise decree in 
Title Suit 48 of 1910 is binding upon tho pre- 
sent'plaintiffs, and the next question is whether 
the Court had jurisdiction to set aside the 
decree in Suit 48 of 1910. Several other 
issues were raised before the Subordinate 
Judge and the most important of which is 
whether the disputed properties were wahj 
properties. That issue was decided in favour 
of the plaintiff and no question has been 
raised with regard to that point before us, as 
the argument of the appellants proceeded upon 
the ground that assuming that the property 
was valid WaUf property, whether the plaint¬ 
iffs are entitled to succeed in this suit. Tho 
suit of 1910 was brought by seven persons as 
plaintiffs against one defendant origint^lly on 
the 18th July 1910 under section 92, Civil 
Procedure Code, with the sanction of the 
Advocate General. Subsequently there ap¬ 
pears to have been an application for amend¬ 
ment of the plaint and the amendment was 
allowed by the District Judge before whom the 
case was pending on the 15th December 1910. 
The amendment was by the addition of a 
certain number of defendants who were the 
descendants of Mir Milan, the original defen¬ 
dant being his son’s widow. Another amend¬ 
ment was by the addition of a paragraph 
which was paragraph 16 of the plaint where 
it was stated that the defendant No. 1 had 
executed a doonment in favour of her son 
defendant No. 3 which was a collusive paper 
transaction and that the said defendant No, 2 
and the other defendants claiming the proper¬ 
ty mentioned in the schedule was their per¬ 
sonal property were taking steps to have them 
partitioned. The third amendment was the 
addition of a prayer f/J to the effect that the 
property in suit be declared wakf property and 
that the defendants bad not any personal inter¬ 
est for a considerable time in Court, and on 
the 15th September 1911 there was a petition 
purporting to have been signed by six of the 


plaintitTs in tiie suit stating tho torins of 
ooinpromiso of tho suit. On the 16t!i Soptera- 
hor 1911 the presiding Judge made this order 
"Tho compromise has novv boon accepted by 
all parties to the suit. The terms are sot out 
in the patition filed hv the piaintills on tho 
15bh Soptomber to which a plan is attached 
Thon the order winds up by saying, Let a 
decree bo drawn up in terms of tho 
petition, a copy of tho plan above voferred to 
will form a part of tho decree . A formal 
decree was drawn up subsequently iu tlio pre¬ 
sence of the pleaders of both parties, and 
it is tVio case of tho appellants that the 
present suit is bound by the said com¬ 
promise decree. The learned subordinate 
Judge has held that tho decree was not bind¬ 
ing on tho plaintiffs on several grounds. With 
regard to the question that was raised in the 
plaint and also in the issues as to whether tlie 
compromise decree was obtained by fraud the 
Subordinate Judge finds that there was no 
fraud and we agree with this finding. But ho 
has held that the decree is uot binding, first on 
tho ground that one of the plaintiffs did uot join, 
secondly that by the amendment of the plaint 
in the suit which was made under orders of the 
Court the character of the suit was changed 
and it ceased to be a suit under section 92, Civil 
Procedure Code. The Subordinate Judge says 
" The decree passed on the basis of the amend¬ 
ed plaint was illegal and invalid and I may 
say without jurisdiction Tho third point 
on which the learned Subordinate Judge holds 
that the decree is nob binding is that in the 
previous suit the Judge was not competent to 
declare whether any portion of tho property 
was secular or not, and he further bolds that 
the suit brought under section 92, Civil Proce¬ 
dure Code cannot be compromised and the 
decree, therefore, is not binding on the 
plaintiffs. 

One initial difficulty in the way of the plaint¬ 
iffs is whether in this subsequent suit the 
previous decree of 1910 can be questioned on 
the ground, stated by the Subordinate Judge. 
There was no want of jurisdiction of the Judge 
to entertain the suit or to order the amend¬ 
ment as prayed for, or to direct a decree to be 
made on compromise of the suit. The authori¬ 
ties the learned Subordinate Judge has cited 
and to which reference has been made by the 
learned Vakil for the respondents are the 
cases of Gyanananda Anram v. Kristo Chandra 
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Mukherji (1), and Abdul Karim Abu Ahamad 
Kluin V. Ahdiis Sohhan Chowdry (2). These 
cases only show that in a suit brought under 
section 92, Civil Procedure Code when a peti¬ 
tion of compromise is filed it is open to the 
Judge to say that the compromise is not lawful 
and he could then refuse to pass an order on 
the basis of the compromise. I3ut it is another 
thing to say that a Judge has no jurisdiction to 
pass a decree on the basis of compromise in a 
suit brought under section 92, Civil Prooedure 
Code O. XXIII of the Code of Civil Procedure 
dealing with adjustment of suits makes no 
such distinction. 

It is also argued that the amendment of the 
plaint ought to have been made with the con¬ 
sent of the Advocate-General. It is not neces¬ 
sary for us in this case to express any opinion 
on that question, because assuming that such 
sanction was necessary it is a matter to bo 
decided by the Judge dealing with the case in 
the first instance. In other words the grounds 
that thave been stated by the Subordinate 
Judge and which have been pressed before us 
by the learned Vakil for the respondents do 
nob show that there was any want of jurisdic¬ 
tion on the part of the Judge making the 
decree. 

With regard to the question of one of the 
plaintiffs not joining in the petition of com¬ 
promise we have only to point out that the 
learned Judge stated in bis order that the 
compromise was accepted by all parties to 
the suit. This is a question of fact which the 
learned Judge was competent to decide. It 
is possible that he made a mistake as regards 
this question of fact; but it was for the plaint¬ 
iff who did not join in the compromise to 
bring it to the notice of the Judge, and the 
compromise could only be set aside by an 
application for review of the judgment or by 
appeal or such other procedure provided by 
the law. That a judgment passed by a com¬ 
petent Court having jurisdiotion cannot be 
assailed in a subsequent suit on any ground 
of mistake is a proposition which has been 
well settled. We need only refer to one of 
the oases decided by the Privy Council 


(1) 8 0, W.N. <04. 

(2) 26 iDd. Caa. 360 ; 16 0. W. K. 1264. 


Bajwant Prosad Pandey v. Ram Batan Gir 
(3) in which Lord Shaw in delivering the 
judgment of the Privy Council says:—“ It is 
said that the Court below decided objections 
wrongly and that the decree was erroneous. 
Their Lordships think it is very trite and very 
familiar that a challenge of the exercise of 
the jurisdiotion of a Court can never in law 
justify a denial of the existence of such juris¬ 
diction. The former has reference to the 
merits of the case, and the merits of this 
case have been in all points directly and sub¬ 
stantially determined between the same parties 
as are now in contention at their Lordships 
Bar. The familiar principle is laid down in a 
series of cases of which the judgment of Lord 
IIobhouBO in Malkarjan v. Narhari (4) is not, 
a very remote example. Their Lordships can¬ 
not countenance the laying aside of all that 
has happened in previous litigations, tbe allow¬ 
ing of a process to become final, and the 
institution of a fresh suit, the object of which 
is to declare that although in terms it was 
applicable to a particular subject of the Kiog 
who was a party to tbe proceedings, still 
upon a new application to Courts of justice, 
a different result should be reached, and it 
should be decided that the proceedings and 
decree did not apply to him.’* 

The decree therefore in svut No, 48 of 1910 
cannot be attacked in tbe present suit od 
any of the grounds set forth by the Sub¬ 
ordinate Judge. In this view it is nob neces¬ 
sary for us to consider one of the points which 
was very elaborately argued as to whether to 
amendments of the plaint mentioned above 
take the case out cf the provisions of section 
92 C. P. C. We may state however that the 
decision in the case of Sajedur Ba}a Choujd' 
kury V, Gout Mohan Das (5) is against tbe 
contention of the respondents that section 93 
does not contemplate a suit against a stranger 
and we are bound by that decision. Although 
that decision appears bo have been dissented 
from in the case of Budh Singh Dudhurio> v. 

(3) 80 Ind, Gas. 849: 37 A. 485; 18A. L.J. 987: 
29 M. L. J, 166; 2 L. W. 671; 18 M. L T. 178; 17 
Bom. L. R. 764; 20 0. W. N. 86; (1916) M. W-N* 
786; 23 C. L. J. 55; 42 I. A. 171 (p. O.). 

(4) 26 B. 887; 6 0. W. N. 10; 2 Bom.Ii. B.9a7; 
27 LA. 216; 10 M. L. J. 368; 7 Sar. P. 0. J- 789- 

(6) 24 0- 418 ; 12 Ind. Deo. (N.8,) 946. 
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Nirad Baran Boy by Mr. Justioe Mookorjee 
that learaed Judgo stafeod that febg parbiouar 
oaSQ boforo him oovild badeoidod upon another 
ground, and he therefore referred the ques¬ 
tion to a Full Bench for decision. We are 
however in agreement with the decision 
in Sajedur Baja v. Oow Alohan Das (6) 
and are of opinion that if a suit is brought 
under section 92 of the Coda with the sane 
tion of the Advocate General the addition of a 
stranger as defendant does nob render the suit 
bad. 

The question then remains whether the 
present plaintiffs are bound by the decree in 
the previous suit. The previous suit as we 
have already stated wss under section 92 
Civil Procedure Code. Such a suit as 
it has been held in numerous cases is a suit 
brought by the plaintiffs for themselves 
and as representives of the general public. We 
need only refer to the case of Anand Bao v. 
Bamdas Daduram, (7) decided by the Privy 
Council. If that is so then under section 11 
Explanation vi the plaintiffs would be bound 
by the decision of the previous suit if the 
provisions of the explanation are satisfied. 
Explanation vi runs thus:—“Where parsons 
litigate bona fide in respect of a public right 
or of a private right claimed in common for 
themselves’and others, all persons interested 
in such right shall for the purposes of this 
section be deemed to claim under the persons 
so litigating”. Then the question is whether 
the plaintiffs in the previous suit were litigating 
bona fide in respect of a public right. It has 
been contended on behalf of the respondents 
that they were not doing so. and it seems to 
us that the question of litigating bona fide 
and the question of fraud were somewhat 
mixed up in the pleadings of the plaintiffs. 
What was argued before us is that one Imdad 
All Khan who happens to be a pleader, al¬ 
though he does not practise as a pleader, 
usually appeared in the suit of 1910 on be¬ 
half of some of the defendants on the day 
when the plaint was amended. This Imdad 
Ali and his spiritual director who is called 
Pit Brafiat Ali bad afterwards purchased by 
separate conveyances portions of the dis¬ 
puted property themselves. It is urged 

(6) 3 0. L. J. 481 at p. 498. 

, 17) 69 Ind. Caa. 737; 48 0. 493; IB L. W. 818 ; 

M. W. N. 24 17 N. L. B. 87 ; 2B C. W. N. 794 ; 
80 M. ti, T. 194 (P. 0.) 


that Imdad Ali appeared on tho scene by 
reason of a prearranged conspiracy that the 
plaint should bo amended and a compromise 
bo effected by which a portion of tho 
property should l)a declared to be trust 
and a portion of pBrsonal property of tho 
9 endants ; that this arrangement was 
carried out by the compromise, and then 
subsequently the purchases were made. 
This oiroumetaDo 0 may ab mosb raieo socq0 
sort of suspicion but it cannot be said in the 
absence of any other evidence that there was 
a conspiracy bo defraud a public endowment. 
As a matter of fact Imdad Ali Khan was one 
of the two pleaders for the defendants who 
accepted the ''akalatnama, that after Imdad 
Ah Khan had accepted the vakalatnama the 
case was pending in the Court for about 10 
months and the first purchase that was made 
by Pir Barkat Ali was in Agust 1912, that is, 
about 11 months after the compromise decree. 
From tho various Kabalas to which our 
attention has been drawn by the learn¬ 
ed Vakil for the respondents it does not 
appear that they paid low prices for these 
propsrties. We are therefore unable bo bold 
on the materials before us that Imdad 
Ali Khan appeared on the scene with any pre¬ 
conceived plan having been settled between 
the plaintiffs and the defendandanbs in the suit 
of 1910. It may very well be that tho plain¬ 
tiffs in that suit were nob quite sure whether 
they would be able bo establish that the whole 
of the property was a public charitable trust. 
There was a considerable amount of money in 
deposit in the Colleoborate on account of the 
acquisition of the portion of the land under 
the Land Acquisition Act, and it is quite 
possible that the plaintiffs in the previous suit 
thought that the compromise by which the 
Mosque and the money in deposit were dec¬ 
lared to be public property was sufficient gain 
on their part in order that they might give up 
the claim with regard to the tenanted lands. 
It appears from the evidence also that 
after the compromise the mosque which 
was in a dilapidated condition has been 
rebuilt ab the expense of the public and it 
may bo that on account of the compromise 
the Mahomedan public became assured that 
the mosque was public property and thoughfe 
it bo bo a fib subject of their generosity 
and spent money for its improvement. 
There is no question that when the plaintiffs 
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had brought the suit they bad brought 
it bonct fide with the objeot o£ benefit- 
ting the publio. The only question that 
arises is whether the compromise was 
bona fide or nob, and as we hold that 
there is nothing on the record to show that 
the plainbitfs wore nob acting bona fide in the 
matter the present plaintiffs are barred by 
the rule of res judicata. 

There was one question raised on behalf of 
the appellants as to whether the present suit 
is competent without the sanction requir¬ 
ed by section 92 Civil Procedure Code. 
It does nob appear that this question 
was argued in the lower Court, although 
wo are informed that it was. The learned 
Subordinate Judge has not discussed tho 
question at all The learned Vakil for 
tho respondents has cited a number of oases 
in support of his contention that the present 
suit is maintainable by the plaintiff alone, 
although they described themselves as repre¬ 
sentatives of the Musalman Community. We 
entertain considerable doubt as to the main¬ 
tainability of such a suit as this witliout the 
sanction of the Advocate General under sec¬ 
tion 92 of the Code of Civil Procedure having 
regard to sub-section 2 which has been added 
to the corresponding section 539 of the old 
Code of Civil Procedure. It is, however, unne¬ 
cessary for us to give any decided opinion hav¬ 
ing regard to the decree we arc going bo make. 

With regard bo appeal No. 112 in which 
defendant No. 44 is the appellant the point 
in addition to the questions argued in the 
other appeal raised was that in the plaint the 
plaintiffs did not ask for any injunction against 
this particular defendant who purchased pen¬ 
dente lite from defendant No. 43. In the plaint 
no prayer was made fordnjunobion against the 
defendant No. 43, bub the learned Judge has 
made a decree against this defendant also. 
In our opinion without amendment of the 
plaint such a decree could nob have been made 
against that defendant. 

Having regard to the observations we have 
made both the appeals must be decreed and 
the plaintiffs’ euit dismissed with costs of 
both Courts against the plaintiffs who are 
tho contesting respondents here. The res¬ 
pondents other than the plaintiffs will bear 
their own costs in both Courts. 

M. B. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Reference No. 1 of 1924. 

July 4, 1924, 

Present :—Mr. Pullan, A. J. 0. 

W. E. PURVES— Appellant 

versus 

The municipal BOARD, SITAPUR- 

R ESPONDENT. 

U P. MunicipaUdes Ad {Act of 1016), s. 162—Tax 
on Safari/ of municipal ,<icrvant—Absence from duty oa 
account of leave,-Righi to refwnd. 

A municipal servant is nob entitled to refund of the 
tax assessed on bis Salary under munioipal bye-lawfl 
dating any period in wbiob be is absent from the 
Municipality. 

Case reported by the District Ma^strate, 
Sibapur, under section 162, Munioipal Act of 
1915. 


Order* .—The District Magistrate of Sitapur 
has referred under section 162 of Municipal 
Act the lollowing question for the decision of 
this Court :— 

"Is a Municipal servant entitled to refund of 
the tax assessed on his salary under Municilw 
Bye-laws during any period in which be 18 
absent from the Municipality ?” 

Tho answer must be in the negative. The 
income on which the tax is assessed is ewned 
by the assessee for work done by him in the 
Municipality, whether he is actually 
ing his duties or is absent on leave. The 
District Magistrate has submitted the quesjnon 
apparently because he is of opinion that it i* 
of importance to every Government servant' 
I am unable to see any parallel between the 
case of a Municipal Secretary who is pwd by 
the Municipality for work done for a mnoioi* 
pality and that of a Government servant, e. g* 

a District Magistrate who draws his PW 
such without any reference to his 
residence in or outside a Municipality.^ 
regard to the particular case on which the 
reference is based the appellant did P® 
appear before the District Magistrate or befogs 
this Court and under the rules he is no 
entitled to any refund. His appeal, tberefo^®* 
should be dismissed. 

G, H. Appeal dismiis^' 
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NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 335-B of 1922. 

March 29, 1924. 

Present :—Mr. Kinkhede, A. J. 0. 

BAMJI AND ANOTHER — DECREE-HoLDEBS 

—Appellants 

versus 

ZIBLAJI— Judgment-Debtor— 

Respondent, 

Civil Pi’occdure Code {Act V of 1908), ss. 47,141* 
144,161, scope of—Money ^cree-^Exccuiicm^AUach- 
nieixt of standing crops —Crops delivered to decree-holder 
for safe custody^Decree-holdcrt position of—Security 
Bond—Decree, satisfaction of—Restitution of crops, 
applicat%oi\ for—Executing Court, Jurisdiction of— 
Separate S^Ht, whether necessary. 

An exeoatiog Couit, which eotruata to a party to 
the decree or to a third parson as a depository or 
supratdar property taken by it under attachment or 
in execution o( its process, has, either acting on its 
own motion or at the instanoe of a party to the 
decree power. 

il) to order him to produce it for sale if neoessary, 
or even to return it to the judgment-debtor or to the 
objeotoz or any other person from whose possession It 
was attached or taken, upon the deoree being satis¬ 
fied or objeotioD being allowed or upon the termina¬ 
tion of any proceedings in exeoution, or for any oause 
whatever, and also if necessary. 

(9) to visit him with any penalty for his default 
in obeying its orders by proceeding against him in a 
summary manner, in order to prevent the abuse of 
Us own process and for shortening the litigation or for 
the ends of justice. 

The mere faot that the deoree-bolder becomes a 
depositary of the property taken in exeoution of a 
deoree does not make him a stranger to the deoree« 
BO as to prevent the Court from exeroising its juris- 
diotion over him. 

Kheliidas Radhahishan Marwari v- Barba Marathe, 
47 Ind. Cas. 966 ; 16 N. L. B. 178, overruled. 

Section 161 of the Civil Procedure Code gives ample 
jurisdiction to a Court to pass orders for the restora¬ 
tion of or for the proolamation of the withdrawal of 
attachment of moveable property also. 

The word 'deoree' in section 141 of the Civil Frooe- 
dure Code covers on 'order' and the word 'Court' in¬ 
cludes Courts of every grade. 

I 0-7 


Section 244 of the old Civil Procedure Code oortas- 
pouding to seoti:;n 47 of tho new Civil Procedure 
Code is meant to provide “a cheap and expeditious re¬ 
medy” by empowering tho Court executing a deoree 
to determine questions th it may arise in exeoution 
prooeedings, without requiring the parties to bring a 
separate suit iu respeob of any qw'stions that may 
arise between them in such prooeediuga. 

Prosuntu) Kuvior Sani/al v. Kali Das Sanyal, 19 0. 
683 : 10 1. A. ler. ; 6 Sar. P. C. J. 200 ; 9 Ind. Deo. 
(N. S.) 898 (P. C.), followed. 

The surety bond which tho supratdar has to 
execute, should be drawn up in suoh form as to 
clearly bring home to him the nature of his liability. 

Appeal against the deoree of the District 
Judge, Amraoti, dated tho 7th April 1921, in 
Civil Appeal No. 231 of 1921. 

Mr. Qang rdhur Sitarnm, for the Appellants. 

Mr. M. B. l^iyogi, for the Respondent. 

ORDER OF REFERENCE. 

Kinkhede, A. J. C. —In Civil Suit No. 69 
of 1919 one Barkaji obtained a money-decree 
against Ziblaji ou 9th February 1920 for 
Rs. 600. He took out execution of the deoree 
and attached tlie judgment-debtor’s standing 
crops on 28th October 19z0. The crops attach¬ 
ed were entrusted on 28th October 1920 
to the decree-holder for safe custody 
and a security bond popularly known as 
Supratnama or Jimmepatrak was taken from 
him under that date. The judgOient-debtor on 
16th November 1920 deposited the decretal 
amount and costs into Court and prayed for the 
attached property being re-delivered to him 
from the possession of the custodian. The Ex¬ 
ecuting Court passed the following order on 
16th November 1920, “ The judgment-debtor 
has deposited full claim in Court this day. His 
property be released from attachment ”. On 
26th November 1920 whioh was the date fixed 
for bearing in the case, the parties remained 
absent and the Judge recorded an order striking 
the case off as fully satisfied. The decree-holder 
returned to the judgment-debtor only 2i 
Khandis 1 Pasari of cotton on 2ad December 
1920 but failed to return the rest of the crops 
which came to his possession as custodian. The 
Judgment-debtor thereupon made an applica¬ 
tion on Slst January 1924 purporting to be one 
under section 47 of the Civil Procedure Code 
and prayed that the decree-holder be ordered 
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to pay hiniRs. 416 on account of the valuo of 
the undolivorod crops, a:i(l in the alternative, 
if this prayer could not be 
execution side, tliat the application may be 
treated aa a plaint in a suit and a decree may 
be passed in his favour for Bs. 416 claimed by 
him. This application was, however, dismissed 
in default and was therefore followed by 
another similar application under date 12th 
April 1921. It was heard ex parte by the Sub- 
Judge of Morsi who after going through the 
evidence as to the value of the property which 
came into the possession of the decree holder 
as custodian ordered Bs. 300 to be paid to the 
judgment-debtor ; in doing so he purported to 
act under section 145 read with section 47 of 
the Civil Procedure Code. Against this order 
an appeal was preferred to the Court of the 
District Judge Amraoti by the decree-holder 
contending that the application was not main¬ 
tainable. It was held that the custodian in the 
present o&se was not a third person but the 
decree-holder himself, and that under the 
terms of the security bond given by him he 
was liable as a surety under section 145 clause 
(6) of the Civil Procedure Code, and on the 
analogy of a case where the decree-holder 
himself is the auction purchaser it was held 
that proceedings could be taken for the reco¬ 
very of the property or its value on the execu¬ 
tion side. He accordingly held that there was 
no necessity for filing a separate suit and dis¬ 
missed the appeal. 

The decree holder has now come up in second 
appeal to this Court and has urged on the 
authority of the ruling of Mittra, A. J. C. in 
Khet-iidas Radhakisan Marwari v. Sarba 
Marathe (1), which followed an earlier ruling 
of Sir Stanley Tsmay, J. C. in Joshi Powar v. 
Jiwraj Eazarimal (2) in which that learned 
Judicial Commissioner dissented from tb-e view 
taken by Obbard, J. C,. in Nathoo Ram v. 
Ramal Ram (o), that the judgment-debtor's 
remedy lay in a regular suit and not in a 
proceeding under section 47 of the Civil Pro¬ 
cedure Code, and the Courts below ought to 
have followed the reported decisions of this 
Court and held that section 145 did not apply 
to this case. 

(1) 47 Ind. Gas. 956 ; 16. N. L. R 178 

(21‘ 13 C. P. Ii.B.104. 

(3) 12 0. P. Ii. B. 149. 


With a view to find out for myself how 
the security bond taken in the case decided by 
Mittra, A. J. C. was worded and whether the 
Supratdar was a party to the decree either as 
decree-holder or as judgment-debtor or a third 
parson, I caused the record of the original 
Court to be sent for, and asked the Deputy 
Begistrar to put up any precedents in this con¬ 
nection. He has brought to my notice that Sir 
Henry Drake-Brockman, J. G. in his letter 
No. 4060|l-3915lll dated the 29fch Novem¬ 
ber 1911, to all Divisional Judges, pointed out 
that it is “ more than doubtful whether sec¬ 
tion 145 Civil Procedure Code is applicable. 
But section 151 may nob unfairly be regarded 
as supplying the authority the existence of 
which Mr. S. Ismay, late Judicial Commis¬ 
sioner doubted in Joshi Powar v. Jiwraj 
Eaza-iimal (2) ; until the point is judicially 
decided with reference to the provisions of 
the present Code, the Courts would do well to 
act on the view expressed by Mr. Obbard, 
Judicial Commissioner, in Nathoo Ram y. 
Kamal Ram {3}” and that latterly the ques¬ 
tion of the failure of the custodians who are 
either parties to the decree or strangers has 
been the subject of some correspondence m 
office by reason of several complaints having 
been brought to the notice of some of the 
District Judges by their subordinate Courts. It 
is pointed out that the custodian if he happsns 
to be the decree-holder, generally when his 
execution is struck off in default or when an 
objection preferred in respect of the attached 
property is allowed, evades delivery of the pro¬ 
perty entrusted to him with a view to ensure 
re-attachment of the same without any further 
trouble, or to prevent the objector from get* 
ting it back. Similarly if the custodian hap¬ 
pens to be either a judgment-debtor or bis 
fast friend, the entrusting of the attached pro¬ 
perty to them has resulted in a practical 
release of the said property because of their 
failure to produce them for sale when so 
ordered by the Court. It also appears that 
the forms of the security bonds taken do not 
in many instances contain a clause entitlmg 
the Executing Court to execute its own ord^ 
for production by realising the value of the 
property by issuing a warrant of arrest or 
attachment against the custodian or his pro* 
petty, on the execution side. Other instftuoes 
in which a decree-holder may not tak© iutei* 
est in the welfare of the live-stock or prop0*^ 
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OAre of the attaohod proporty or may claim 
heavy charges for fodder or oxponsoB of 
managoment sa as piaotioally to reduce the 
value of the attaolied property to nothing have 
also arisen in several Courts. 

It stands to common sense that a Court 
which entrusted the property to the custodian 
should have juvisdiction to cause its pro¬ 
duction when ordered or to penalise any 
failure or neglect to obey the order, by offeot- 
ing recovery of its price from the defaulter. 
It is, however, a debatable point : hrsbly, 
whether the remedy of a party to the decree 
as against the custodian lies in a proceeding 
under section 47 Civil Procedure Code or 
in a proceeding under section 145 read 
with section 47 Civil Procedure Code 'or 
in a separate suit, and whether it makes 
any difference if the custodian happens to be 
either a decree-holder, or a judgment-debtor, 
to the enforcement of the liability on the 
execution side; secondly, whether the executing 
Court which entrusts a custodian with pro¬ 
perty under attachment, should or should not 
have any power, either under section 144 
read with section 141 of the Civil Procedure 
Code, or under the inherent jurisdiction given 
by section 151 of the Civil Procedure Code, 
for the ends of justice and in order to prevent 
abuse of its own process and to shorten litiga¬ 
tion, to order a person put in charge by it to 
produce it for sale thereof, or to return it to 
the judgment-debtor upon the decree being 
satisfied or upon the termination of the exe¬ 
cution proceedings for any cause whatsoever, 
and, also, if neoessaiy, to visit the penalty on 
the defaulting custodian, by proceeding, in a 
summary manner, against him, in the same 
execution proceedings. 

In view of the apparent oonffict of view that 
prevailed in this Court under the old and the 
new Code, and of the tendency on the part of 
the custo^ans to set at naught the authority 
of the executing Court, and of the general im¬ 
portance of the question, 1 think an authorita¬ 
tive decision by a Bench of this Court is 
necessary. The record is, therefore, submitted 
to the Judicial Commissioner for referring the 
case to a Bench of two Judges. Pending the 
reference I put off my decision of this second 
appeal. 


OPINION 

The quosbiou of law rai'L'lin this second 
appeal was iu view of the gonenil importance 
roforrod for decision bo a Penoh by one of us 
and as the luots of this case are sot out in full 
detail in the ordor of refore;;oo wo need nob 
reoapibulafco bliom hero. W.' will, therefore, 
prooood bo give our decision on bho point refer- 
red bo u5. Tlio point for consideration, is :— 
whether any executing Court, which entrusts, 
bo a party to bi’.o dcoroo or to ;i tliird person as 
a depositary or nupratdar, piopeity taken by it 
under attachment or in execution of its pro¬ 
cess, has, oibher acting on its own motion or 
at the insbauco of a party to the decree, any 
power, under any of the sections 47, 141, 144 
or 151 of the Civil Procedure Code, 1908.— 

(1) to ordor him bo produce it for sale if 
necessary, or even to return it to the 
judgment-debtor or bo the objector or 
any other person from whoso possession 
it was attached or taken, upon the decree 
being satisfied or objeoiion being allowed 
or upon the termination of any proceed¬ 
ings in execution, or for any cause what¬ 
ever, and also if necessary, 

(2) to visib him with any penalty for his 
default in obeying its orders by proceed¬ 
ing against him in a summary manner, 
in order to prevent the abuse of its own 
process and for shortening the litigation 
or for the ends of justice. 

We have had the advantage of hearing the 
arguments on both sides and of discussing the 
pros and cons of the question or the respective 
advantages or disadvantages of enforcing the 
remedy against the depository by a summary 
proceeding or by a regular suit, and we are of 
opinion that the view taken by the lower 
Appellate Court that the remedy can be en¬ 
forced in a summary manner in tbe execution 
proceedings, is correct, and that it accords not 
only with common sense but has ample sup¬ 
port in law, and that the case of Khetsidas v. 
Harba (i), which held the contrary view was 
incorrectly decided. 

In the case before us the depository is a 
party bo the decree being bho decree-holder 
himself. The mere fact that be becomes a 
depository of the property taken in execution 
of a decree does not make him a stranger to the 
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decree so as to prevent the Court (rom exerci¬ 
sing its jurisdiction over him. Moreover in 
this case the decree having been satisfied by 
a payment, and the Court having, therefore, 
ordered that the property be released from at¬ 
tachment as it -was bound to do and order re¬ 
stitution, the decree-holder bad no business 
to retain the property or any portion thereof, 
after such satisfaction or order for restoration. 
It is this withholding ot the property which 
has led to the judgment-debtor’s application 
to the executing Court for an order to the 
depository to put him back into possession of 
the property so withheld or lor payment of 
its money value. O. XXI, r. 66, Civil Pro¬ 
cedure Code, provides for the withdrawal of 
attachment being proclaimed in tho case of 
immoveable property ; it does not in so many 
words deal with a similar question regarding 
moveables. W'e know, however, that as a 
matter of practice an order is issued to the 
Nazir to restore back moveable property to 
the person from whose possession the same 
ie attached, or at any rate to notify the 
release. We think section 151 gives ample 
jurisdiction to a Court to pass similar 
orders for the restoration of or lor the pro¬ 
clamation of the withdrawal of attachment of 
moveable property also. The power ot order¬ 
ing restitution of property taken under colour of 
its process must, for obvious reasons, be recog¬ 
nised as existing in every executing Court. 
Section 146 clause {b) Civil Procedure Code 
recognises the authority of an executing Court 
to proceed summarily against a person who has, 
by a contract of suretyship, rendered himself 
liable lor the restitution of property taken in 
execution of the decree. The authority of a 
Court to order restitution exists even apart 
from express contract ; that it can be exercis¬ 
ed when a decree is reversed or superseded 
or varied is contemplated by section 144 of 
the Civil Procedure Code. Even where the 
wording of section 144 may not expressly 
cover any particular case, the principle under¬ 
lying that section has also been made appli¬ 
cable, and restitution has been ordered by 
Courts. In Uadha v. iai/ia v4J, sir Henry 
Drake-Brookmaa, J. C., recognised the force of 
an argument advanced on these lines, and held 
that a Court Las iuheieut power to order 
restitution in oases not covered by section 144, 

U) C*i lad. Gas. 66i ; 17 1^, L. b, 6i. 


Civil Procedure Code. The following observa¬ 
tions are very instructive. They are at page 64 
of the report: “ The obvious reason is that the 
Court having by its temporary injunction de¬ 
prived the respondent bakhu of what she was 
legally entitled to, should ex debito jusiitiae 
restore her to the possession which she had 
thus lost and also compensate her for the 
profits whieb she had been precluded from 
earning." In that case both the Courts below 
bad held that while section 144 was not in 
terms applicable, the applicant Sakbu '* bad an 
equitable right to tho compensation claimed and 
that the Couit had inherent power to grant 
her this relief without relegating her to a 
separate suit If authority is wanted for 
the view that the word “ decree ’’ in section 144 
covers an “ order ’’ and the word “ Court" in 
the said section includes Courts of every grade, 
it is to be found in Tangtur Subbarayudu v. 
Yerram Setti Seshasani (5), Shivbai Babya 
Swami v. Yesu Cheoo Nayakin (6) and Jai 
Berham v. Kedar Nath Martoari (7). Their 
Lordships of the Privy Council have laid down 
at page 16 the duty of every Court in this 
respect, in the following words of Cairns, L. 
C. in Hodger v. Camptoir d'Escompie de PciTii 
(8). “One of the first and bigbest duties of all 
Courts is to take care that the act of the Court 
does no injury to any of the suitors and when 
the expression ‘ the act of the Court,’ is used, 
it does not mean merely the act of the primary 
Court, or of any intermediate Court of Appeal 
but the act of the Court as a whole from the 
lowest Court which entertains jurisdiction 
over the matter up to the highest Court which 
finally disposes tof the case." They have 
further made this very clear by their own 
following observations " It is the duty of the 
Court, under section 144 of the Civil Procedure 
Code, to place the parties in the position 
which they would have occupied, but for such 
decree or such part thereof as has been varied 

(6) 83 led. Gas. 739; 40 M. 309; 8 L. W. 336 : 

(lyib) 1 M. VY. X. 155 ; 80 il. L. J. 366. 

IC) 48 Ind. Gas. 130 ; 30 Bom. L. B. 935 ; 43 R 
2d&» 

V7) 69 lud. Gas. 378 ; 3 Pat. 10; (1923) A. I- ^ 
(P.C.) i69 ; 4 P. L. T. 61 ; 39 M. L. T. 10 ; 97 0. b. J- 
851: 27 U \V. 582 ; 44 M. L. J. 735 ; 21 A. U f- 

490; 35 Bom. L. B. 643;(1U23)M. W. N. 968 :10 
li. W. 803 (P.G.). 

(8) (1871) 8 B. 0. 4G6 ; 40 L. J. P. 0. 1 : 24 b. 

• 7 Moot P. 0. (N. 8.) 314 ; 17 E- 

B. 130. 
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or reversed Nor indeed does this duty or 
iurisdiobiou of the Court to aot rightly and 
fwrly aocordiug to the oiroumstanoes towards 
all parties involved. In our opinion, the words 
“ aooording to oiroumstanoes towards all 
parties involved " are very wide and cover all 
sorts of cases, whether of parties or of third 
persons involved in each particular case. 

Looking at the case from a still another 
point of view and regarding the property 
attached as being in custodia legis wo say 
that the depository or custodian having 
been entrusted with it by the order of 
the Court, it is in the fitness of^ things 
that he should be subjeot to the jurisdic¬ 
tion of the Court, and also to be legally 
compellable to produce it whenever ordered 
by it to do so, as if be were an officer of the 
Court. If he owes hio position, as also his 
authority to possess the said property to the 
authority which created him or delegated 
that authority to him, it stands to reason that 
he should not be permitted to ignore any order 
for production or redelivery, issuing from that 
very authority, and set it at naught and thus 
drive it to the necessity of filing a regular 
suit against him for that purpose, or of autho¬ 
rising any of the parties to the decree, or its 
officer such as the Nazir, or if an objection 
be preferred and allowed, the objector, from 
whose possession the property was attached 
and in whose favour it was released, or any 
other person who may be interested in its 
recovery to file such a smt. There is no 
logic in the obstructive attitude of the deposi¬ 
tory. He being constituted a bailee, under 
the ' order of the Court, of the property 
attached or taken in execution of the decree. 
Is under law bound to restore the property so 
bailed with him, to or to the order of, the 
bailor namely the Court. The underlying 
idea of appointing a Supratdar is to facilit^e 
the execution of the decree by keeping the 
property in the custody of the Court so that 
it may be readily available for sale etc. in 
execution of the decree. It could never have 
been the intention of law, to authorise, a per¬ 
son appointed by the Executing Court for 
taking charge of the property, to put obstacles 
in the way of the execution of the decree, 
and, in case of obstruction, to compel the 
Executing Court to say to the claimant that it 
had the power to do a wrong to hirn 
but had no power to undo the effect of 


that wrong, and Abut if ho has any grie¬ 
vance he should seek his remedy in a 
regular suit. It may have to put olT 
oven the execution of the decree in some 
oases until the disposal of the regular 
suit against the depository for the recovery 
of tho property so made over. To counten¬ 
ance such a wrongful with-holding of property 
by a depository would militate against the very 
essence or principle of section 244 of the old 
or 47 of the new Civil Procedure Code, as laid 
down by the Privy Council in Prosunno 
Kumar Sunyal v. Kalidas (9), which as we 
understand it is as under:— 

Section 244 of the old Civil Procedure Code 
corresponding to section 47 of the new Civil 
Procedure Code is meant to provide “ a cheap 
and expeditious remedy ” by empowering the 
Court executing a decree to determine ques¬ 
tions that may arise in execution proceedings, 
without requiring tho parties to bring a 
separate suit in respect of any questions that 
may arise between them in such proceedings. 
This section has been enacted for the benoti- 
oial purpose of obeoking needless litigation 
and it is for this reason that its benefit is 
made available even bo a third party—auction- 
purchaser—if he seeks it. 

V/e take this opportunity to point out that 
the surety bond or security bond, which the 
Supratdar has to execute, should be drawn up 
in such form as to clearly bring home to him 
the nature of his liability. He must know 
that bis obligation both contractual and legal 
is to restore the property to or to the order of 
the Court, which entrusted it to him, and that 
any neglect or failure on bis part, to obey 
any orders of that Court or of the Court 
whose duty it will be to pass them or 
carry them out would render him liable 
to the summary jurisdiction of the Execut¬ 
ing Court, in addition to any other steps 
which the Court may think fit to take against 
him for his contumacious conduct. Much of the 
difficulty that is at present experienced in re¬ 
sorting to summary remedies against the 
Supratdar will thus be obviated. We also 
suggest that if the person selected as the 
depository or custodian is also appointed a 
Receiver under O. XL of the Civil Pro¬ 
cedure Code, the further procedure of the 
Court will be rendered easier than it at pre- 

(9) 19 0. 683 ; 19 I. A. 168 ; 6 Sat. P. C. J. 209 ; 

9 Ind. Dea (N. 8.) 898 (P. 0.). 
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sent appears bo be. 

We have already adverted bo the case which 
is expressly covered by section 145 Civil 
Procedure Code which lays down that in a 
case where a person whether he be a party 
or a sbranf^er to the decree, has ‘ become 
liable as surety for the restitution of any 
property taken in execution of a decree, the 
decree or the order may be executed against 
him.” We have no doubt that the depository 
or surety can and does come within the pur¬ 
view of a “ surety ” within the moaning of 
the said section. In applying the provisions 
of section 145 {b) Civil Procedure Code bo the 
depository or Supratdar all we wish bo point 
out is that a properly worded surety bond 
should bo taken from him clearly stating that 
bo executes it a$ a surety and will be liable 
as a surety and then, there will bo no difficulty 
to put the decree or order into execution 
against him, as the wording of section 145 of 
the Civil Procedure Code is clear on the point. 

We have not touched the question of the in¬ 
herent jurisdiction which every Court possesses 
or ought to possess under law to pass any 
orders necessary for the ends of justice or in 
order to prevent the abase of its own pro¬ 
cess or bo shorten litigation. Such a power is 
always recognised and can be invoked by a 
party, or exercised by the Court of its own 
motion for the benefit of any person '’involved" 
in the " proceedings’* and we do not think that 
a custodian or Supratdar is such a being as 
cannot be brought under or be made amenable 
bo, such inherent jurisdiction. 

For all these reasons our considered opinion 
on the point referred to us for decision is 
that the view taken in Khetsidas v. Earba{i), 
which gives to the Supratdars an immunity 
from the summary jurisdiction of an Execution 
Court was not correctly decided, and we there¬ 
fore, overrule that decision. That was a case 
of Supratdar who was nob a party to the decree, 
and, therefore, some doubt may have been en¬ 
tertained by the learned Judge who decided 
the case. But in the view which we take, 
that question seems bo be immaterial, and the 
depository, whether he be a party or no 
party, is liable. We accordingly hold that the 
security given by a depository or custodian for 
the safe custody of the property entrusted to 
him by the orders of a Court be realized by 
issue of a summary process in execution 
against him. 


JUDGMENT. —• The relevant facts which 
gave rise, bo this appeal are given in the order 
of reference, as also in the opinion delivered 
by the Bench. 

As a result of the opinion recorded by the 
Bench this appeal stands dismissed with costs 
in all the Courts to be paid by the appellants, 
29th March 1924. 

K. s. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal 
No. 3 OF 1924. 

July 3, 1924. 

Present: —Mr. Kendall, A. J. C. 

Tkakur JAGMOHAN SINGH, INSOL- 

VENT — Appellant 

versus 

The deputy COMMISSIONBB, FY2A- 

BAD —Respondent. 

Provincial Ini>olvcncy Act {V oj 1920), s. il^Order 
of disc}iargc^~Befusal to grant discharge, propriety of- 

Whoro an Inaolvent's aaselB were not of a valufl 
equal to eight annas in tbe rupee and Ibe insolvent 
far from helping tbe Ueoaiver to pay his debts, bad 
obstructed him. 

that tbe order refusing to grant adisohaige 
was perfectly reasonable. 

Appeal against the order of the Judge, 
Fyzabad, dated the 5th October 1923. 

Mr. Naimullah for Mr Niamat Ullah, for 
the Appellant. 

Mr. B. B. N. N, Ghoshal, for the Respon¬ 
dent. 

JUDGMENT. —This is an appeal from 

the order of the learned Distnot Judge of 
Fyzabad refusing to grant a discharge to the 
appellant under section 41 of the ProvinoisJ 
Insolvency Act. The appellant was adjudioa* 
bed insolvent on March Isb, 1912. Two of 
his creditors had secured debts, and the other 
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was the Oourb of Wards wbioh had a deoree 
for nearly Rs. 4,000. The only property 
possessed by the appellant, apart from that 
mortgaged to the seoured oreditors, was an 
oooupanoy tenancy. This, it appears, was 
handed over to the Beoeiver when the 
appellant was adjudicated insolvent. When 
he applied for disoharge the Court found that 
the insolvent's assets were not of a value 
equal to 8 annas in the rupee, and it also 
found from a report of the Receiver that the 
insolvent, so far from helping the Receiver to 
pay his debts, had rather obstructed him. 
In these circumstances it would have been 
improper to grant a disobargo, and I am of 
opinion that the District Judge's order is a 
perfectly reasonable one. There does not 
appear to be much prospect of the appellant's 
ever being discharged as bo is now an old 
man, and he has practically no property, and 
the debt is a large one. It really rests with 
the oreditors. The appeal is, therefore, dis¬ 
missed with costs. 

G. H. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 1169 of 1923. 

April 1.1924, 

Present :—Mr. Justice Subrawardy and 
Mr. Justice Graham. 

OHANDRA KUMAR MUKHOPADHYA 

—Petitioneb 

versus 

Sm. SUDHAN3U BADANI DIN AND 
OTHERS—Opposite Party. 

Civil Prccedure Code, {Act 7 oj 1903), ss. 151, 162, 
0. XX., r. 6, Decree, amendment of-^Decree not in con¬ 
formity with jud^ment^Court, duty of ^Inherent juris- 
dioikn of Court. 

Whan it U disomted that a deoree does not agree 
wHh t&e jadgment it ie the duty of the Goart to 
amend thS deoree so ae to bring it into conformity 
with the judgment. 

The powev ot the Conrt to amend the deoree is not 
eonfioed to the j^EOTisions of O* 22, r. 6, or to seo- 


tion 162 of the Civil Prooedute Code for it ia a mat¬ 
ter wilbia the iohoroat jurlgdiotioa of the Court 
and it may be exoroi-^ed under jsootioa 151 of the 
oa«e which doo'? nob re^triot the illimitable inherent 
juriiifdiotioa of the Court. 

Brijratanv. Jaynarain, 7 Ind Caa. 876; 37 C. 619; 
Barhamdeo Singh v. Harinonagc Narain Singh, 23 
Ind. Gas. 41.); 20 C. L J. 18; 18 C. W. N. '.79, relied 
on. 

The word “may” in aeotion 152 of the Civil Pro¬ 
cedure Code does not make it diaoretionary with the 
Court .to order the oorrootion but merely enlarges 
the power of the Court' by proving that such ootreo- 
tion oau be done 'at any time.' 

V. Shivapanch Lingapa, 11 B. 284 ; 6 Ind. 
Deo. (N. S ) 186; Kaiu v. Latu, 21 C. 250; 10 Ind. Deo. 
(N. S.) 805 : Mcnat AH v. Anidar AH, 9 C. W- N. 605; 
Basaiifa v Khilnu Loan Co., 26 Ind. Gas. 197 ; 3o 
C. r>. J. 1 ; 19 0. W. N. 1001; Svrendra Nath Roy v. 
Oirija Nath Roy, 16 lad. Cas. 910; 16 C. L. J. 668, 
followed. 

^ The only exoeption to the general rule as to oorreo- 
tion of deoroes ia that the Court will refuse to make 
the amendment where it oUenda against the prinoi- 
plea of equity 

Hatton V. Harris, (1892) A. C. 517 ; 62 L J. P C 
24; 1 R. 1: 67 L. T. 722, relied on. 

Rule in the matter of Suit No. 41 of 1919 
(partition) of the Sub-Judge, Isb Court, Dacca; 
decree dated the 10th April 1919, 

Babu Jatendra Kumur Sen Gupta, for the 
Petitioner. 

Babu Nripendra Ckand/ra Das, for the Oppo¬ 
site Party. 

JUDGMENT. 

Suhrawsrdy, J.— This Rule was issued on 
the opposite party to show cause why the dec¬ 
ree passed in suit No. 41 of 1919 in the Court 
of the First .Subordinate Judge of Dacca should 
not be amended as prayed in the petition. The 
suit was a partition suit and on the 10th April 
1919, the Subordinate Judge of Dacca passed 
a decree on it. There was an appeal to the Dis¬ 
trict Judge by the party other than the peti¬ 
tioner and the Defendant No. 7, The decree 
of the 6r8t Court was affirmed on the 7th 
August 1920. There was a Second Appeal to 
this Court which was dismissed under O. XBI 
r. 11 on the 14th March 1921. The decree 
was executed and possession was delivered to 
the different parties on the 8th February 1922, 
It is stated that the petitioner at that time 
discovered the mistake, namely, the omisiuon 
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of a certain direction in the decree and he 
applied on the 18th July 1922 to the Court 

of febo Subordinate Judge of Dacca for its 
amendment. That application remained pend¬ 
ing till the 9th June 1923 when it was dis- 
miseed on the ground that the application 
should have been made to this Court, the 
original decree having merged in the decree 
of this Court in the Second Appeal, Hence 
the petitioner moved this Court and obtained 
the present Buie. The defect in ^ the dec¬ 
ree complained of is this. The petitioner was 
the Defendant No. 8 in the Court below. In 
the partition suit a Commissioner was ap¬ 
pointed ; and the parties by mutual consent 
agreed to the allotments made by him. The 
real dispute in the present matter lies bet¬ 
ween Defendant No. 8 who is the petitioner 
and the defendant No. 7 who is the contesting 
opposite party. The two plots allotted to 
those two defendants are contiguous. It was 
agreed that Defendant No. 8 (the petitioner) 
should give a road over his plot No. 8 to 
Defendant No. 7 ; and in exchange get a 
2 feet wide strip of land from east to west 
being the northern portion of plot No. 7 
which was allotted to Defendant No. 7. All 
these terms are embodied in the judgment. 
The decree, however, though it mentions that 
a way will be kept over plot No. 8 for access to 
plot No. 7, from the north does not mention 
of the 2 cubits, wide strip of land to be 
allotted to Defendant No. 8. The defendant 
No. 8 has accordingly applied to have that 
clause inserted in the decree and thus make it 
conform to the judgment. 

It is not seriously disputed that there has 
been this omission; but it is argued by defend¬ 
ant No. 7 that the amendment should not be 
allowed at this stage, hrst, because it is not 
proved that he had consented to the giving up 
of this strip of land and secondly, because, 
his right to appeal from the amended 
decree will now be barred. I do not think 
that these considerations ought bo prevail 
against a plain duty of the Court. The 
real question that arises in this case is, that, 
conceding that the decree is at variance with 
the judgment, whether it is in the discretion 
of the Court, considering the length of time 
after which the appllo'tion for amendment 
is made and the other circumstances, to refuse 
to bring it into cor^Lrmiby with the judgment. 
The learned VakU for the petitioner contends 


that when it is discovered that the decree 
does nob agree with the judgment, it is the 
duty of the Court to amend the decree so as 
to bring it into conformity with the judgment. 
In my judgment that is the true view of the 
law. A decree has been defined in section 2 
of the Code of Civil Procedure as the formal 
expression of an adjudication which completely 
determines the right of the parties with regard 
to the matter in controversy in the suit. 
This formal expression of adjudication means 
that the decree is a concise statement of the 
adjudication of the rights of the parties by 
the Court as expressed in the judgment. A 
decree, therefore, does not and can not travel 
beyond or short of the judgment and must 
follow it. The law with regard to amendment 
of decree was expressed in section 206 of the 
Code of 1882, That Section was in these 
terms: “If the decree is found to be at variance 
with the • judgment or if any clerical or arith* 
metical error be found in the decree, the Court 
shall of its own motion or on that of any of the 
parties amend the decree so as to bring it into 
conformity with the judgment or to correct 
such error." It made it obligatory on the Court 
if there is any variance between judgment 
and decree, to bring them into conformity. 
That section in the old Code was split up and 
its several parts embodied in different sections 
of the new Code. The first portion of the 
section made it obligatory that the decree 
should conform to the judgment and is repro¬ 
duced in r. 6, O. XX. The latter portion 
of the old section is re-enacted in section 152 
of the present Code. The power of the Court 
to amend the decree is not confined to 
sions of O. XX, r. 6 or bo section 152 
for it is a matter within the inherent jurisdio* 
bion of the Court and it may be exercised under 
section 151 which, however, does nob restnot 
the illimitable inherent jurisdiction of the 
Court as is observed in the oases of Briyrflfdft 
v. Jaynarain (^) and Barhamdeo Sinyh v. 
Earmonage Narain Singh 12). 

It is, however, urged that section 152 giv®® 
the Court a discretion to allow or not an apph* 
cation for amendment of a decree. lu 
opinion, this is not the correct reading 
section. It no doubt says that when a 

(1) 7 Ind. Cas. 876; 87 C. 649. 

(2) 23 Ind. Caa. 419 ; 20WC. L. J. 18; 18 0. W. r* 
773. 



VoL. 80 J 


INDIAN CASES 


67 


SARDAR SIMQH V, IQBAL NARAIN 

or arithmetiioftl mistako is disoovercd in tlie 
dooree, tbo Court mau at any time oorroot it. 
Ttio word * may’ in the seotion docs not make 
it discretionary witii the Court to order the 
oorreotion but merely enlarges the power of 
the Court by proving that suoh oorreotion can 
be done ‘ at any time' or in other words, the 
section simply emphasises that no lapse of 
time would disentitle the Court to make 
the oorreotion. As has been ohserved the in¬ 
tention of the law is to make it obligatory 
upon the C-ourt whenever any suoh mistako is 
discovered to correct it and seotion 152 mere* 
ly emphasises that duty of the Court by say¬ 
ing that it may be done at any time without 
limitation. This view, namely, that it is the 
duty of the Court to amend the decree when 
it is brought to its notice that it does not agree 
with the judgment, is supported by a number 
of oases of which reference may be made to 
the oases of Shivapa v. Shtvapanch Lin- 
gapa (3), Kalu v. Lain (4), Menat All v. Amdar 
Ali (5), Basant Kumar Bose v. Khulna Loan 
Go. (6), and Su'end7‘a Nath Boy v. Girija 
Nath Roy (7). The only exception to this gene¬ 
ral rule is that the Court will refuse to make 
the amendment where it offends against the 
principles of equity ; for instance, it may not 
be desirable to amend the decree whore the 
interest of a third party (who may be a bona- 
fide transferee for valuable consideration) may 
be jeopardised. Henry Hatton v. Harris (8). A 
reference to the reported cases on this point 
shows that amendment has been allowed even 
long after the passing of the decree without 
limit of time. I am, therefore, of opinion that 
the decree should be amended by inserting the 
following words : ** Defendant No. 8 will get 
a space 2 oubits broad throughout the entire 
length of plot No. 7 and oonbiguous to 
plot No. 8 in oonsideratioQ of the space that 
he shall have to keep open for ingress and 
egress to and from plot No. 7 over the land 
of plot No. 8." 

Both parties'furbher pray that another omis¬ 
sion in the decree should also be supplied by 

(8) 11 B. 284 : 6 lad. Deo. S.) 186. 

(4J 210.259 : 10 lad. Deo. (^. 3.) 606. 

(6) 9 0 W.N. 606. 

(6) 28 Ind. Oas. 197 ; 19 0. W. N. 1001; 20 
0. L. J. 1. 

(7) ^16 lad. Oaa. 910 ; 15 0. L. J. 868. 

f8) (1892) A. 0. 647 ; 62 L. J. P. 0. 24 ; 1 B. 1; 67 
h. T. 729. 


inserting tho words: " The eastf'rn boun¬ 

dary of plot No. 8 may lluotuafce bub tho way 
must always bo 2 cubits broad from its 
eastern limit whatever that may be " after 
tho direotiou about the keeping of a road 2 
cubits broad from plot No. 7 northwards over 
the eastern limit of plot No. 3. These words 
should also be inserted. 

This Rule is accordingly made absolute. In 
the circumstances of this case wo make no 
order as to costs. 

Graham, J.—I agree with my learned 
brother that this Rule should be made abso¬ 
lute. It has not been disputed thas the dec¬ 
ree is not in conformity with the judgment. 
Under O. XX, r. 6 of tho Code the decree 
must be in conformity with the judgment and 
it is tho duty of tho Court to see that there 
is suoh agreement. No question of limitation 
arises and under section 152, Code of Civil 
Procodure an omission of this nature in 
the decree can be corrected by the Court 
at any time. Theie aro reported cases in 
England where such amendment has been 
made after the lapse of many years. Where 
property has changed bands subsequent to 
the passing of the decree and delivery of 
possession, other considerations arise. But 
this is not a case of that nature. I agree 
that the omission ought to be rectified by 
amending the decree so as to bring it into 
conformity with tho judgment. 

M, B. Buie made absolute. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

SEco^D Civil Appeal No. 96 of 1923. 

May 23. 1924. 

Present Mr. Pullan, A. -T. C. 

SARDAR SINGH and otheks— 
Defendants— Appellan ts 

versus 

P. IQBAL NARAIN and OTHERS— 
Plaintiffs—Eebpondents. 

Evidence Act (B' of 1872), «. 91- -Beceipt for puy- 
tnent of money—Oral evidence, whether admissible. 


I 0-.6 
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A ceoaipt aokuowledgiag p:iy .naab ol money is nob 
a coabraob, granb ot di-po^ib'ioa of peoporby wrvhm 
tba msiiiMig of sectina 91 of the Bvldanco Aot. 

Tiiorefora. where a reoeipb i? foaal tj be sa^pioioas 
or is uijrogi'teced, oral evidence as to its Ointeats 
13 admissible 

Appeal against the decree of the Fourth 
Additional Dieferiot Judge, Lucknow, dated the 
8th January 1923. in an appeal preferred 
against the decree of the Subordinate Judge, 
Lucknow, dated the I7bh May 1921. 

Mr. Niamalullah, for the Appellants. 

Mr. 4. P. Sen, for the Itespondente. 

JUDGMENT. —This is a second appeal in 
a suit brought on the basis of a mortgage- 
deed. The suit was decreed iu part against 
certain of the defendants and various issues 
were raised in the lower Court. In the 
grounds of appeal two main points have been 
raised :—(1) That the debt not being an an¬ 
tecedent debt is no charge on the joint family 
property ; (2) that the respondents having set 
up a written receipt as evidence of payment to 
the prior mortgagee and that receipt having 
been hold by the Courts below as suspicious, 
oral evidence in proof of the said payment was 
inadmissible in law. The first of these grounds 
of appeal has been dropped in view of the 
recent decisions of the Privy Council, and a 
third ground of appeal on the question of limi¬ 
tation has also not been pressed. Only the 
second ground of appeal remains. Part of the 
mortgage money consisted of a sum of Rs. 477 
alleged to have been paid in execution of 
a decree in favour of certain prior mortgagees. 
The plaintiff produced as evidence of this 
payment a receipt signed by the payee and 
also by two witnesses. The payee was examin¬ 
ed as a witness and he attested the receipt 
and admitted that he received the money and 
also showed that ho acknowledged the pay¬ 
ment in Court on 20bh October 1905. The 
Court of first instance made no comment on the 
receipt but the First Appellate Court thought 
that it was in some way suspicious. In spite 
of this the Court admitted the evidence of the 
payee and found the payment proved. It is 
now argued that the oral evidence was in¬ 
admissible under section 91 of the Evidence 
Act. Now section 91 of the Evidence Act 
excludes oral evidence when the berms of 
a contract, f'r of a grant or of any other 


disposition of property have been r.3dao0d 
to the form of a dooumenb. and the 
meaning of the section is clearly this that 
oral evidence shall not be admitted in 
substitution for a document of a certain 
nature. The documeut in the present instance 
is a receipt. It is not a contract or a grant 
nor in the ordinary sense of the term is 
it a disposition of property. It is true that the 
money was intended to pay off a decree passed 
on a mortgage and in a certain sense there 
was still a charge on the property until the 
money was paid. But I am not prepared to 
hold that a receipt of this kind is intended to 
fall under section 91 of the Evidence Act, and 
it has always been accepted that even where a 
receipt has been given for the payment of 
money, proof of the fact of payment may be 
made by any person who witnessed it. A 
further point was raised in argument, though 
it was nob in issue in the lower Courts, nor 
stated in the grounds of appeal, namely, that 
this receipt ought to have been registered. 
Bub lack of registration does not bring the 
document within the scope of section 91 of the 
Evidence Act and there is direct authority of 
the Madras High Court in the ruling reported 
in Appamma Nayuralu v. Ramanna (1), that 
a receipt of this nature could be received in 
evidence of payment even though it was nob 
registered and that in any case oral evidence 
of the same would have been admitted. 1° 
the present case I ara not satisfied that there 
is any definite finding that the receipt) 
suspicious. Even if it were suspicious oral 
evidence was admissible and that oral evidence 
coupled with the further documentary 
evidence afforded by the payee’s aoknowledg* 
menb in Court proves without any doubt that 
this sum of Rs. 477 was actually paid. As il* 
is no longer alleged that this sum is 
binding on the appellants it it were actually 
paid the appeal is bound to fail. I distnis® 
the appeal with costs. 

G. H. Appeal dismisisd. 

(l) 23 M. 02 ; 9 M. L. J. 121 ; 8 Ind. Doo. (N. S.) 
458. 
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NAGPUR JUDICIAL 
COMMISSIONERS COURT. 

Civil Revision No. 209-B of 1923. 

March 29, 1924. 

Present'. —Mr. Kinkhede, A. J. C. 

SULTANALI— Plaintiff—Applicant 

rersits 

BALAJI— Defendant—Non¬ 
applicant. 

Civil Froccdure Code {Act V’ vf 1008), s. 30, 0. XXI, 
rr. 7, 8, 10, ll-..Decree, transjcr of—Court to which 
decree transferred, when ca»» exccute^Frauduknt decree 
^Bcmc^—Jnjrincticn to restrain institution of pro- 
cecdirxgs—Cause of action, when accrues—Jurisdiction. 

Where a Ooart tiansleia its decree foe execution to 
another Court, the latter Court althcuph olothed with 
iucisdiotioQ to execute the decree as soou as the Judge 
orders that the neoessacy copy of the decree and 
certificate be filed in Court, will not aud oaonot exe¬ 
cute it unless and until regular application for exe* 
outioD is made to it under 0. XXI, rr. 10 aud 11, Civil 
Prooeduie Code. 

Id the oase oia fraudulent decree tbo remedy is by 
way o! iolunotioo to restrain the party from exeout- 
ing the decree. 

The India Provident Company Limited v. Oc6«u?a 
Chandra Das, 65 Ind. Cas. 313, followed. 

Iniunotion can be legally claimed and granted in 
order to restrain the institution of proceedings, that 
is in anticipation. 

Besanl v, Wood, (1879) 12 Ch. D. 605, at p. 630; 40 L. 
T. 445; Bart v. Hart, (1881) 18 Ch. D. 670: 60 L. J. 
Ch. 697 ; 66 L. T. 13 ; 30 W. E. 8, followed. 

The right to the relief of iniunottoD to restrain the 
deoree-boldet from applying to execute his decree 
on the ground that it was obtained fraudulently ac¬ 
crues and is enforceable by suit even though the 
decree-holder defendant has not applied for execution, 
or the Court has not actually put it into execution. 

In oases other than those substantially falling 
within the scope of suits respecting immoveable pro¬ 
perty or suits for land, if the cause of action to sue 
for injunotioD baa wholly or in part arisen wHbin 
the iutUdiotion of any Court that Court has juriadio- 
tlou to entertain the suit, under section 20, olauso (c) 
of the Civil Procedure Code. 

Appeal agameb the deoree of the Dietrict 
Judge, Amiaotifiu MiBoellaueouB Appeal No. 26 
of 1923, dated the 29th September 1923. 


Mr. M. Y. SJiarilf, for tho Applicant. 

Mr. /V. U. Bowc, for tho Non-applicaut. 

JUDGMENT. —Tho applicant is a iudf-- 
moDt-dobtor and the non-applicant is a ch cree- 
bolder under a dcoroo passed by tho Jrmail 
Cause Court, Bombay, in Civil Suit 
No. I007jl0509 of 1922. The decree is dated 
14tb July 1922 and was passed cx parte 
against tho applicant. The decree-holder 
applied to the Court, which passed the decree 
bo send it for execution under section 39 of 
the Civil Procedure Code to the Court of 
Subordinate Judge, Amraobi. 

On 22nd December 1922, by which time no 
applioabiou for execution of the decree as 
presoribad by O. XXI, rr. 10 and 11, Civil 
Procedure (dode, was made bo the said 
Court, the applicant filed his suit in that 
Court (of Subordinate Judge, Amiaobi) 
that is, the very same Court through which 
the decree-holder was desirous of executing 
bis aforesaid Bombay deoree, and prayed 
that a decree granting injunction restraining 
tho defendant (decree-holder) from apply¬ 
ing for execution of the said deorco and 
recovering tbo decretal amount, on the ground 
that the decree was obtained fraudulently bo 
passed against him. The defendant raised 
the plea that as the decree was not actually 
put into execution within the jurisdiction 
of the Amraoti Court, that Court had no juris¬ 
diction to entertain the suit. The first Court 
upheld the contention and returned the plaint 
for presentation to the proper Court. Against 
this order an appeal was preferred to the 
Court of the District Judge, Amraoti, by the 
plaintifl, but he dismissed the appeal after 
discussing some case-law. In the Courts 
below a large number of rulings were dUcus- 
Bed and the Judges have tried to justify their 
conclusions by reference to them or by disbin- 
guishing them. The following were amongst 
the cases so discussed : Banke Bekari Lai v. 
Pokke Bam (1), Vmrao Singh y.Jdardeo (2), Van 
Dayal v. Munna Lai (3), Jaiuahir v. Neki Bam 
(4), Khushali Bam v. Gokul Chand (6), Lakshmi 

(1) 25 A. 48 ; A. W. N. U902) 179. 

(2) 29 A. 418; A. W. N. (1907) 112; 4 A. L. J. 892. 

(3) 24 led. Oag. 678: 36. A. 664; 12 A. L. J. ‘J65. 

(4) 28 Ind. Caa. 502; 37 A. 180; 13 A. L. J. 190. 

(5) 41 lod. Cas. 852; 89 A. 607; 15 A. L. J. 688. 
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G'i'ira,n S.i>ha v. Niir Ali (6). Rim Lil-Izh ir 
Dbi 7. Scili:i Ram (7), a’ll Tliz hilii Provid¬ 
ent Gomp mv Lt i. v. Go'n/; la Ghaidr i Das 13). 
Che pliiatit'f ooin i up to this Court and 
aski for iaterfereacj iu revisiou. 

Tvvo questioua arise for ooosidorabioQ. (l) 
^Yh 0 ‘•,h 6 r bho pla'utitf's cause of action to sue 
the clefeadanb for iojuactiou bo restrain him 
from osecutinj? bho fraudulent decree could 
arise even though no application for execution 
of the docroe had been made; and (2) Whether 
that cause of action could ariso within bho 
jurislicbion of the Court of the oubordinabe 
Judge, Amraoti, which received the decree and 
the certificate for execution and ordered 
the same to bo filed as laid down in 
O. XKI, rr. 7 and 8 of the Civil 

Procedure Code. Under section 42 of the 
Civil Procedure Code the Court to which the 
decree is so sent has tho same powers of execu¬ 
ting the decree as if it had been passed by itself. 
Section 51 lays down the powers of the Court 
bo enforce the execution of bho decree and 
specifies the several modes in which a decree 
could bo executed. O. XXI, rr. 5 bo 8 of the 
Civil Procedure Code prescribe the mode of 
transfer and the procedure to be adopted and 
the documents to bo forwarded and the record 
bo be made by the Courts oonoerned, when¬ 
ever a decree is transferred by one Court lor 
execution within the jurisdiction of another 
Court. Buies 10 and 11 of the said Order 
lay down tho essential steps for actually 
starting execution of the decree. It will 
thus be seen that where a Court transfers 
Its decree for execution bo another Court, the 
latter Court although clothed with jurisdic¬ 
tion bo execute the decree as soon as the 
Judge orders that the necessary copy of the 
decree and certificate be filed in Court, will 
nob and cannot execute it unless and until 
regular application for execution is made 
to it under O. XXL, rr. 10 and 11, Civil Pro¬ 
cedure Code. In the case of a fraudulent 
decree the remedy is by way of injunotiou to 
restsrain the ps.^by Irom executing blie decree 
as laid down in K^inUamed v. KuUt 19). 


(fi) 

( 7 ) 

( 8 ) 


11 Ted Caa. 62C; 
59 1 u. Oafi. 2 ; 7 
^5 Ind. (.a*?. 1318. 
11 -M. 197. 


OiO. 986; 15 0. W. N. 1010.. 
P. W. R. 1J21. 


It is argued that both the Courts have mis¬ 
read bho real stand-point in the case with 
reference to which the case could be decided. 
If the view that has prevailed in the lower 
Courts is accepted as correct then no judg¬ 
ment-debtor against wliom a fraudulent decree 
has been obtained by another person will 
be in a position to sue for injunction uubil the 
decree-holder actually makes the application 
for execution under O. XXI, rr. 10 

and 11, Civil Procedure Code or the 

decree is actually executed by abbaohment 
or any of the modes prescribed for exe¬ 
cuting the decree; in other words he would 
nob be entitled to obtain relief against a 
bbreaboned infringement of his rights but must 
wait until his rights arc actually infringed. It 
must be remembered that the grant of an 
injunction is nob limited bo infringements of 
rights already taken place, bub that the basic 
idea of a suit for injunction to restrain the 
doing of any act is to prevent future or 
threatened iuiuries or infringements the re¬ 
petition of which must bo stopped in order to 
prevent multiplicity of suits or judicial proceed¬ 
ings. A suit in which a plaintiff seeks the 
relief of injunction is in essence based od 
the principle of a quia timet action (because 
he fears), lb has been held that injunction 
can be legally olaimod and granted in order to 
restrain the institution of prooeedingSi that is 
in aubicipabioQ. Besunt v. Wood (10), Bart v. 
Hari (11), Kerr on Injunctions, 5bh Edition 
page 13, Woodroffe’s Law of Injunctions, 4th 
Edition page 159. It has similarly been held 
in India that oven if the proceedings be not 
pending at the date of the institution of the 
suit in which the injunction was sought, hnli 
is contemplated and threatened only, there is 
nothing, the case being otherwise prop6r> to 
prohibit an injunction being granted agains^ 
the actual iastitubion of such threatened 


proceedings: see Moran v. River Steam Niva9(i' 
tion Co., (12), Appu V. Raman (13), 

In the case of Appu v. Ramin (13)i 
Subordinate Judge prohibited certain parties 
from executing a decree which had been passed 
in their favour and which was on 
filo of the District Judge, it however, aP* 

(10- (18( J) 12 Ch D. 605 at p. 630 ; 40 L. T. 44p'' 

(11) (18^1)18 Ch. D. 670; 60 Ij. J. Ch. 61*7.1 
65 h. 18 ; SU W. R. 8. 

(12) 14B. L R. 362. 

(13} 14 425 at p. 480; 6 Ind. Deo. (N. S ) 298- 
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pearing feliab no appUoatiou for execution 
had boea made, ifc was hold that the prohibi¬ 
tion was nob an injunobion bo stay proooodin-^s 
in the Court of the District Judge, but that 
the effect of the iujunobiou granted by ti>o .'^ub 
dinabe Judge was to prevent those parties 
from applying bo the District Court to execute 
its decree. As no application for execution 
had till then been made in that case, and so 
long as the injunction was in force none could 
be made, no pending proceedings of a Court 
could be said to be restrained by the injunc* 
tion. The decided oases clearly contemplate 
the granting of a preventive relief by issue of 
an injunction even whore the injury to one s 
rights is merely threatened or contemplated. 
The previous making of the applicsebion for 
execution is not,therefore, a necessary condition 
precedent to the enforcement of the plaintiff s 
right to demand the relief of injunction. U 
such an application is as a matter of fact 
made and the Court has ordered execution of 
the decree, that will of course give him a riglib 
to further relief and even to ask for au ad in- 
teriTn injunction staying further proceedings. 

I, therefore, bold that the right to the re¬ 
lief of injunction to restrain the decree-holder 
from applying to execute his decree on the 
ground that it was obtained fraudulently ac* 
orues and is enforceable by suit even though 
the decree-holder defendant has not applied 
for execution, or the Court has nob actually 
put it into execution. 

The next question is whether the transfer 
or receipt of a copy of snob a decree and cer¬ 
tificate thereof for execution within the terri¬ 
torial limits of the jurisdiction of the Court of 
Subordinate Judge, Amraoti, gives jurisdiction 
to that Court or to any other Court ^ of 
competent jurisdiction exercising powers with¬ 
in those limits, to try a suit tor injunobion to re¬ 
strain the execution of the decree, the other 
conditions and limitations prescribed for giving 
jurisdiction to such Court being complied. 
If the plaintiff has got under law a right 
which is either a right in Personam or a 
right to property, to say that bis person and 
property wherever situate is free from arrest 
or attachment, or that they are nob subject to 
any other process of execution open under law 
bo an executing Court to issue in execution of 
a decree on the ground that the decree is 
fraudulesb, and if such right is threatened or 


oontomplabed or likely bo bo infriiuv"! by a 
possible execution of tiiat decree i)y tbc Court 
wbiob has received it for rxeontion 
the judginonb-dobtor or bis property on 
any of the grounds mentioned in section 89 
and in anv of tbe inodes prescribed in section 
51, Civil Procedure Code, L dare say that tlie 
plaiutift's cause ot action must be taken to 
have arision, if nob wholly at least in part, 
within tbe territorial limits of the jurisdiction 
of such executing Court. There is the right 
of the plaiubiff and bliere is tbe tlueat of anin- 
fringemeub of that right held out and likely to 
bo translated into action through tbe insbru- 
menbality of the Court receiving the decree 
and certificate for execution against Inm. 
Where such oxccuting Court is also the Court 
iu which tbe suit is instituted there ouglit bo 
be no dildculty on the ground of jurisdiction 
in the matter of obtaining tlio necessary relief 
oi injunction from that very Court. 

In cases other than those substantially 
falling within the scope of suits respecting 
immoveable property or suits for land, if the 
cause of aotiou to sue for injunobion has wholly 
or in part arisen within the jurisdiction of any 
Court that Court has jurisdiction to enter¬ 
tain the suit under section 20 clause (c) 
of the Civil Procedure Code. I. therefore, 
hold that the Court of the subordinate Judge. 
Amraoti, was competent to entertain the suit 
for iDjuDcbiou. 

In this view I need not discuss at length the 
oases cited by the lower Courts and show how 
some of them are distinguishable or Ijeside the 
point. 1, however, note my express dissent 
from tbe observations in the case of Banks 
Behari Lai y Pokhe Bajfi (1), quoted by the 
Court of first instance in its judgment as they 
appear to me to be opposed to the very prin¬ 
ciple on which preventive reliefs can be grant¬ 
ed by law Courts, in anticipation in order to 
avert a threatened injury. The order return¬ 
ing the plaint for presentation to proper Court 
is, therefore, liable to be set aside under eeo- 
tion 115 of tbe Civil Procedure Cede as an 
erroneous decision involving a question of 
jurisdiction cf : Ga7iesh Prasad v. Bewa 
Bat (.14), 

The application is allowed and the order re¬ 
turning the plaint for presentation to proper 

(U) 41 Ind. Gft 0 . 680. 18 N. L. R, 116. 



C2 


INDIAN OASES 


[I92i 


IBAD ASHRAF V, INAYET tJLLAU 

Court is set aside and the Court of first 
in&taDoe is directed to take tho plaint on its 
tile and to proceed with tho suit and decide the 
same accordiny to law. Counsel’s fee Rs. 30. 
The applicant's costs of this and the lower Ap¬ 
pellate Court will be paid by tho non-applicant. 
Costs in the first Court will abide the result. 

K. s. D. lieviiion allowed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 147 of 1923. 

May 23, 1923. 

Prcmit :—Mr. Wazir Hasan, J. C. 

IBAD ASHRAF and anoteer— 

Defendants—Appellants 

versus 

Sheikh INAYET ULiOAH— 

Plaintiff—Respondent. 

liclicj Act U oj 1877), s. for cowcl- 

wMon of '>nortgagc-~]yant of mortgagor'll title _ 

Eftoppel. 

Ihs piinioiple of estoppel betwdsn the mortgagor 
and the mortgagee works in fayour of and against 
both of them. 


A mortgagee in possession is estopped from denying 
the title of his mortgagor dating the oontinuanoe of 
tho mortgage, jast in the same way as the mort¬ 
gagor is estopped from varying bis own authority to 
mortgage the property. 


^ Therefore, a mortgagee after he has obtained possos- 
Bion of the mortgaged property in pursuance to the 
oontraot of mortgage oannot claim the relief of oan- 
Mllation of the mortgage under scollon 8) of the 
Speoiflo Relief Act on tho ground that his moxtaagor 
had no authority to mortgage tho property. 


_ Appeal against tho decree of the First Addi¬ 
tional District Judge, Lucknow, dated the I6bh 
March 1923. 


Mr. M, VyhsiiTj, for the Appellants. 

..t Boidar H^usahi, { 

the Respondeat. 


JUDGMhN 1 .—On the 13th August 1920 

one Mubamuaad Ashraf, the father of the 
dofotidaiits Ibad Ashraf and Hamid Ashraf 
appellants, executed a deed of mortgage in 
favour of tho plaintiff respondent, Inayatullah. 
It is admitted in the plaint that in pursuance 
of this mortgage tho mortgagee was pub in 
possession of the property conveyed bo him 
under the deed of mortgage and that on 
the date of the suit out of ■which this appeal 
has arisen he was in such possession. He 
brought this suit to have the instrument of 
mortgage cancelled. This relief was open to 
him to claim under section 39 of the Specific 
Relief Act if io were established that he had a 
title to such a relief. The Courts below have 
granted this relief to him. The accuracy of 
the decisions of those Courts is impugned in 
second appeal before me. 

The judgments of the Courts below have 
digressed into several points which to my 
mind appear to be wholly immaterial for 
a right decision of the present suit. The 
plaintiff's case as disclosed in the plaint is a 
simple one. He says that the mortgage in ques¬ 
tion was executed, that he paid a part of the 
consideration bo the mortgagor, that the mort¬ 
gagor put him in possession of the mortgaged 
property, that mutation proceedings followed, 
that in the course of those proceedings he 
discovered that tho mortgagor had previously 
to the mortgage in question executed a deed 
of tvagf with regard to a largo number 
of properties ii eluding the one which was 
mortgaged under the deed in question and that, 
therelore, the mortgagor had no title which he 
could transfer to tlie mortgagee under the 
said mortgage. On this cause of action he 
asks for the relief mentioned above. In bis 
oral pleadings he also stated in a general way 
that the claim rested on the ground of fraud 
as well but no particulars of fraud were ever 
stated, and considering the findings of the 
lower Appellate Court the whole case with res¬ 
pect to fraud comes only to this that the 
mortgagor abstained Irom disclosing the exist¬ 
ence of the loaqf at the time when the con¬ 
tract of mortgage was completed between the 
parties. This by itself is no fraud whatso¬ 
ever and, therefore, no relief can be granted on 
that basis. The case must, therefore, be de¬ 
cided with reference to the sole question as to 
whether the absence of title cf the mortgagor 
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as discovered by febe morb^ai^oe after lie bad 
obtained poesessiou will entitle the latter 
to a decree for oaocellatioa of tho instrumont 
of mortgage. 

My answer to this question is in the nef’a- 
tive. The mortgagee when put into posses¬ 
sion by the mortgagor in pursuance of tho 
contract of mortgage is estopped from 
denying the title of his mortgagor certainly 
during the continuance of tho mortgage. 
That the mortgage still continues is ad¬ 
mitted on the pleadings as I have already 
said. The principle of estoppel between mort¬ 
gagor and mortgagee works in favour of and 
against both of them. The mortgagor is 
estopped from denying his own authority to 
mortgage the property. On the other hand, 
the mortgagee is estopped from denying the 
authority of the mortgagor to make tho 
mortgage. See tho decision in the case of 
Billayas Suhbaya Hedg^v. Narayanappa Tim^ 
maya (l). 

It is satisfactory to 'note that the conclu¬ 
sion at which I have arrived is eminently 
equitable also in the circumstances of this 
case. The Court below has found that the deed 
of wag/ contained provisions lor redeeming 
the mortgage existing on the trust property 
anterior to the date of tho plaintiff’s mort¬ 
gage. The creator of the trust is a trustee 
also. He. therefore, bad authority to exercise 
the powers vested in him as a trustee to carry 
out the provisions of the deed of waqf mention¬ 
ed above and in the mortgage in question 
express obligation was laid on the mortgagee 
to pay off the prior mortgages. Indeed the 
whole of the mortgage money except a 
very small portion of it was left with the 
mortgagee for that purpose. So far, there¬ 
fore, as the mortgagee is concerned, he has 
suffered no harm nor is there an apprehen¬ 
sion of any injury in future. The present 
defendants are trustees under the toaqf in 
BuocaBsioD to their father. In the present 
litigation they have expressed their willingness 
to abide by the mortgage in suit. 

These being the facts it is not possible to 
comprehend the reasons which impelled the 
plaintiff to rush into Court. If be is disturbed 
in possession of the mortgaged property by a 
previous mortgagee he can save the situation 

fl) 13 Ind. Cos. 913; 86 B. 186; 13 Bom. L- B 1200. 


by paying him off and this will be merely dis¬ 
charging the obligation whioh h^ book upon 
him under the mortgage in dispute. 

The result is that I allow this appeal, set 
aside the decrees of the Courts below and dis¬ 
miss tho plainbitf’s suit with coats in both the 
Courts below bub without any order as bo costs 
in this Court. 

G. H. Appeal iillowed. 


ALLAHABAD HIGH COURT 

First Civil Appeal No. 52 op 1921. 

Juno 12, 1921, 

Present ; —Mr. Justice Mukorji and 
Mr. Justice Dalai. 

Saiyid ISMAIL HASAN -Dependant 

—Appellant 

versus 

Saiyid MAHDI HASAN AND others — 
Plaintiffs —Respondents. 

Transfer of Properly Acl (IF of 1882), s.7G— 
Contract Acl (IX of lb72), s. 73—mor/- 
gage-moncy-^IntercsU award 'f-^Interest by way of 
damages. 

la the ab-'snod of a, stipalatioa to that eSeot a 
mortgagor who saea for redemption is not entitled to 
any iaterest pc^ot to the inatitatjoa of the suit os 
the sarploB mortgage-money that i:^ found ^tth the 
mortgagee after the aatiafaobion of the mortgage. Nor 
oan euoh interest be allowed by way of damages. The 
mortgagor, however, oan recover inteiei^t as from the 
date of the suit, for the institution of the suit is really 
a notioe to the mortgagee calling upon him to band 
over the surplus money. 

Janoji V. Janoji, 7 B. 186 ; 4 Ind. Deo. (N. 8.) 126 ; 
Lcafte V. BslU (i“87) 34 Ch. D. 462 ; 66 L. J. Ch. 807 ; 
55 Ii. T. 757 ; 35 W. R. 212, relied on. 

Baji Abdul Rahman v. Haji Noor Muhatned, 18 B. 
141 ; 8 Isd. Deo. (N. 8.) 670* distinguished. 

Appeal from a decree of the Subordinate 
Judge, Aligarh, dated the 8th September 1920. 

Dr. M. Wali Ullah and Mr. S. Baza AH, for 

the Appellant. 
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Mr. Iqbal Ahmad, for the Responilente. 

JUDGMENT. —The suit out of which 

this appeal has arisen was originally instituted 
hy Saiyid Mahdi Hasan, respondent No. 1, for 
the redemption of a mort^aaed property 
and for the recovery of the surplus usufruct 
realized hy the mortgagee from the plaintifT. 
In the course of the trial other plaintiffs were 
added mainly because the original plaintiff’s 
property had been transferred to them. 

The original mortgagor was one Muhammad 
Zahur Hasan, whose son ia the plaintiff No. 1, 
and whose widow was the defendant No. •'. 
The original mortgagee was ono T^Iuhammad 
Sadiq, whose descendants are the defendants 
Nos. 1 to 4. The other defendants are suhae- 
quont transferees. 

The original mortgage was made (or the 
sum of Rs. 5,o00. It appears that at the 
date of the mortgage, which is the 17th of 
February 1895, the properties mortgaged, 
nine in number, were all held by prior mort¬ 
gagees, It was agreed that the mortgagee 
Mabammad Sadiq should advance a 
sum of Rs. 900 in cash arid should keep 
the balance of the consideration money 
to redeem the prior mortgages. It was 
also argeed that till the mortgages were 
redeemed the mortgagee Muhummad Sadiq 
should recover from the prior mortgagees 
sums of money payable by them to the 
mortgagor on account of certain stipulations 
contained in the mortgage-deeds. It 
appears that the prior mortgages were in 
the shape of zar-i-peshgi leases, by which the 
mortgagees advanced a sum of money and 
agreed to take a part of tho usufruct of the 
property to compensate them for the money 
advanc3d and to pay to the mortgagor a por¬ 
tion of the usufruct. It was this portion 
that was orginaliy payable to the mortgagor 
and was made payable to Muhammad Sadiq. 

Thoro 18 no longer any d sputo about the 
original plamtiff's right to redeem. The 
lower Court has decreed the suit, and has 
granted a decree for Rs. 13.000 and odd to the 
plaintiffs as surplus usufruct payable to tho 
mortgagor. A substantial portion of this 
amount consists of interest. 

It appears that the mortgagor died shortly 
after the mortgage, and his son Mahdi Has in 
pub as much obstruction as possible in the 


way of Muhammad Sadiq in obtaining posseg. 
sion. Muhammad Sadiq had to bring several 
suits, which will be mentioned in detail where 
necessary, and ultimately he succeeded in re¬ 
ceiving a portion of the profits isar-i-nankar) 
payable to the mortgagor, and later on, he 
succeeded in redeeming three of the nine pro¬ 
perties and in obtaining possession thereof. It 
is in respect of these three villages, namely, 
Imamnagar, Rahmafepur and Bhainaara, tbaii 
the present suit has been brought. 

Only two points have been argued before 
us. It has been urged for the defendant No. 1 
(appellant) Ismail Hasan that, the lower 
Court was not justified in awarding interest on 
the surplus amount, and that it was wrong in 
finding wl at was the money actually received 
by the mortgagee. 

The account which was prepared in the 
Court below is printed at pages 28 and 29 of 
the printed record. It will be noticed that 
at page 29 in column one’are the items which 
the mortgagee is supposed to have received 
since the execution of the mortgage. We 
have been told that the mortgagee never 
received anything out of the property, for 
years prior to 1307 Fasli, and that in 1307F 
and in subsequent years running up to 1311 
Fasti the mortgagee received only a sum of 
Rs 176 a year, lb is further stated that in the 
year 1312F the mortgagee received only a 
sum of Rs. 376. The learned Subordinate 
Judge in the account has allowed for the years 
1302, 1303 and 1306F. different items as 
having been received by the mortgagee; and 
for subsequent years he has allowed a much 
larger amount than is admitted by the mort¬ 
gagee. 

There is nob much of oral evidence in the 
case. The judgment at page 59 of the printed 
record will show that the plaintiff Mahdi 
Hasan started denying the title of the mort¬ 
gagee Muhammad Sadiq almost immediately 
after his father died. Muhammad Sadiq bad 
accordingly to bring a suit against Madbi 
Hasan bo obtain a declaration that bis mort¬ 
gage was a valid transaction. In the course of 
the trial Mahdi Hasan was examined, and bis 
deposition is to be found printed at page 55 of 
the record. In it he clearly stated that he 
instituted a suit against the prior mortgage® 
Muhammad Ali, and he received tho money 
which was payable by him. Again, at page 56 
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be said that all the properbies which should 
have been in the possession o! the morbjfagoe 
were really in his possession aud he was realiz¬ 
ing all the promts which were to go bo 
Muhammad Sadiq by agreement. Tb is clear, 
bhorefore. that on the date of the deposition, 
namely, 26th September 1898, Mohdi Hasan 
was in possession of all the properties, aud the 
mortgagee Muhammad ^adiq had nob succeed¬ 
ed at this date in realizing anything. Septem¬ 
ber 1898 would correspond bo 1306 Fasli 
(agricultural year). Thus it is clear that the 
first three items shown at page 29 of tlm 
printed record as the receipts by the mortgagee 
must go. 

It appears that there was further litigation 
with the plaintiff. Bub this did not prevent 
the mortgagee Muhammad Sadiq from suing 
the previous mortgagees for redemption and 
for recovery of zar-i-Nankar or profit money 
which was bo go to him under the terms of 
the lease of 1895. The decree at page 79 of 
the printed record shows that Muhammad 
Sadiq sued the prior mortgagees and obtained 
a decree for arrears of profits at the rate of 
Es. 322-8 (which sum is admittedly the profits 
recoverable from the villages Rahmatpur and 
Bhainsara) for the years Eabi 1308 to Kharif 
1311 F. Thus for at least a part of 1308 to 
a part of 1311 F. the mortgagee succeeded in 
realizing in the absence of evidence to the con¬ 
trary, the money payable to him. It follows 
that for the years 1308 to 1311 he must be 
credited with the receipt of the profits as 
shown in the account framed by the Court 
below. It is admitted by the mortgagee that 
for the years 1307 to 1311 he received a sum 
of Es. 176 from the village of Imamnagar. 
This sum, with Es. 46, the amount of cess 
payable by Muhammad Sadiq would make up 
the profits from Imamnagar which is about 
Es. 214 a year. If we add this sum to the 
sum decreed, the full amount debited to him 
for the years 1308 to 1311 would bo debitable 
against him. There remains the year 1307. 
There is nothing to show that the mortgagee 
received anything from the property beyond 
the sum of Es. 176 as admitted by him. It 
was, indeed, the duty of the mortgagor to put 
the mortgagee in possessioD, but be having 
fuled to perform his duty the mortgag¬ 
or cannot debit the mortgagee with any 
amount which is nob shown to have been 
actually received by him. As regards the year 
I 0^9 


1312, it appears that the mortgagee obtained 
possession of tlio villages Ralimatpur and 
Bhainsara in the year 1904 A. D., that is to 
say, lie actually got possession after the re¬ 
demption of tho property. It is admitted by 
the parties that the actual profits of the three 
villages are bo be taken at the figure Es. 950. 
Thus the lower Court was right in debiting 
tho morgageo with t!ie sum of Es. 950 from 
1312 onwards. 

Tlie next question is one of interest. The 
question is whether a mortgagor who sues for 
redemption is entitled to any interest on the 
surplus mortgage-money that is found with 
the mortgagee, after the satisfaction of his 
mortgage. It is admitted {and wo have gone 
through tlie deed itself) that there is no ex¬ 
press stipulation as to payment of any in¬ 
terest on the surplus mortgage-money. There 
is a stipulation that interest at 12 per 
cent, per annum would be paid on the 
money advanced by the mortgagee. The 
law on the subject would bo found in 
section 76 of the Transfer of Property 
Act (IV of 1882). Sections 72 and 76 lay 
down the duties of the mortgagee in possession 
of the mortgaged property, and as to how he 
is to keep accounts. Under section 72 a mort¬ 
gagee is given the right to spend money for the 
preservation of the mortgaged property, for 
makiog bis own title good against tbe mort¬ 
gagor and so forth, and is permitted to charge 
interest on the money so expended at the rate 
of nine per cent, per annum where no interest 
isfixed^to be payable on the principal amount. 
In section 76, the mortgagee is directed as to 
how he is to keep accounts, and it is mention¬ 
ed that as against the receipts from the mort¬ 
gaged property he is to deduct the expenses 
mentioned in clauses (c) and [d) aud ihe inter¬ 
est thereon. Further on, it is stated that the 
surplus, if any, shall be paid to the mortgagor. 
It is not mentioned that the surplus is to be 
paid with interest. It does not seem likely 
that the framers of the Code overlooked the 
fact that interest might be payable. They 
made an express mention of the term * inter¬ 
est ' in section 72 and also in section 76 itself. 
So it is not probable that the non-mention 
of the word ‘interest’ in connection with 
surplus usufruct was due to any oversight. 
Coming to oases decided in India, we find that 
tbe Bombay High Court in the case of Janoji 
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V. Janoji (1) awarded iuberesb on^ the surplus 
proStis only from the date of the institution of 
the suit. This was a suit decided in accord- 
anoe with English practice and ^ Batons on 
decrees was quoted. In the English case oE 
Lahe V. Bell (2), interest was allowed at 4 per 
cent, from the date of the claim. Tn the 
ease oE S.(iji Abdul Bihrudn v. H'iji Noor 
Mahomed (3), Mr. Justice Telang allowed 
interest from the date of the surplus money 
coming into the hands of the mortgagee. But 
it was an entirely different case. In that case 
the mortgagee exercised his private right of 
sale given him under the mortgage, and 
it was on the surplus amount that re¬ 
mained in his hands after the sale that the 
interest was allowed. This case is different 
in principle from the case reported in Jan'>ji 
V. Janoji (1), referred to above. In deciding 
this case the learned Judge purported to follow 
an English case, namely, Charles v. Jones (4). 

In that case, too, it was on the surplus money 
that remained in the hands of the mortgagee 
after the exercise of the right of private sale 
that the interest was allowed. On a con¬ 
sideration of the language of the Transfer of 
Property Act and on the authorities quoted we 
are of opinion that no interest is payable on the 
surplus mortgage money till the date of the 
institution of the suit. The institution of 
the suit is really .a notice to the mortgagee 
calling upon him to hand over tho surplus 
money. From that date the mortgagor 
will be entitled to interest. Before leav¬ 
ing the point we may mention here that the 
mortgagor was being paid annually the sum 
of Es. 333, and he never told the mortgagee 
that his money had been paid up out of the 
usufruct of the property and it was time that 
he handed over the property to him. It has not 
been urged before us that interest might be al¬ 
lowed on the surplus mortgage-money by way 
of damages. But we have considered the point 
and we think that it is not proper to allow in¬ 
terest by way of damages. Interest by way 
of damages can be allowed only under section 
73 of the Contract Act. In most of the cases 
for redemption usually it is not till an account 

(1) 7 B. 185; 4 lad. Deo. (N. B.) 126. 

(9) (1887) 34 Oh. D. 463 ; 66 L. J.. Ch. 807 ; 66 L. 
T. 787 : 35 W. R. 312. 

(8) 16 B. 141 : 8 Ind. Deo. (n. S.) 670. 

(4) (1887) 86 Oh. D. 644 ; 66 L. J. Oh. 745 ; 66 D. 
T, 048 ; 86 "W. E. ;646. 


has been taken that it is discovered on what 
date there was a surplus in the hands of the 
mortgagee. Under section 73 of the Contract 
Act the party who suffers from a breach 
of contract is entitled to compensation for 
any loss or damage caused to him thereby. 
In tho case of surplus profits coming into the 
hands of the mortgagee, it cannot be said that 
any contract has been broken especially where 
there is no express contract. Further, dam¬ 
ages can be awarded only when they are not 
too remote. Only those damages which natur¬ 
ally arise in the usual course of things from 
such breach can be allowed. It is not in all 
cases where a sum of money due to one party 
is in the hands oE another that interest may 
be allowed by way of damages, ^ In a recent 
case decided by us we held that interest could 
ordinarily be allowed either on the Interest 
Act or where there is a stipulation. We have 
quoted authorities for our opinion. We have 
shown in that case that in every case interest 
cannot be claimed simply because some money 
is due. We, therefore, do not think it possi* 
ble to award interest by way of damages. 

The result is that the appeal succeeds to 
the amount of Es. 6,278-1-0 interest and 
Rs. 1,70112-0 principal amount. Deducting 
these two sums from the sum decreed 
Court below as surplus amount the plaintiff B 
would be entitled to the sum of Rs. 5,914'1* • 
The appeal is allowed as stated above ^ ® 
sum of Rs. 7,979-13-0 with proportionate 
costs to parties which will include counsel 
fees in this Court on the higher scale. 

It appears that the appeal has been 
at the surplus amount plus a sum of ’ 

the valuation of the claim as made lu " 
Court below. The total valuation, thereforei 
was at Rs. 18,000 and odd. The appella^ 
challenged the right of the plaintiff to redeem^ 
This part of the appeal was nob pressed 
has been disallowed. In calculating the pf ^ 
portionate amount of costs, the total 
of the valuo of the appeal will be takeu 
Rs. 18,000 and odd. 


N. H. 


Appeal partly allovjed. 
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PATNA HIGH COURT. 

FiRsrOiviij Appkal No. 216 of 1921. 

May 7. 1924. 

Pr6S67it :—Mr. Juafcioo Das and Mr. Justice 

Boss. 

HEM SINGH AND OTHERS—Defendants 

—Appellants 
versus 

BHAGWAT SINGS AND others-Plaint¬ 
iffs—Defendants —Respondents. 

Contract Act (L2C of 1872), s. n-OonscntSigning 
of dooument^Docutnent signed by blind man^Misro 
presentation of contents of docuwicnt—Non-est factum, 
plea o/-.Bona fide purchaser for value, posiiicn of. 

The meee Biguiog of a document does not neoea. 
sacily imply oottBent- Thus if a blind man, or a 
man who cannot read, has a writteo contract falsely 
read over to him, the reader mis-ieadingto such an 
extent that the written contract is of a nature alto¬ 
gether diflerent from the cantraoS pretended to be 
read from the paper which the blind or illiterate man 
afterwards aigns, or if the contents of the dooumept 
are otherwise misrepresented to the person signing it, 
then the plea of non.est factum is available to him 
and the signature so obtained is of no force. 

The tale does not apply to a man who can read 
but who forbears to read the document. But the 
question is important only when it is raised bet¬ 
ween two innocent parties, for unless the document 
is wholly void, as it would be if the plea of non-est 
factum suooaeds, an innocent party giving considera¬ 
tion cannot be deprived of an interest which be has 
taken under the deed; but where the question arises 
between a patty deceiving and a party deceived it is 
immaterial whether the deed is void or voidable; and, 
even if the patty deceived fails in his plea of non-est 
factum, that is to say, that there was no oonssiit on 
his pert within the meaning of the term as defined 
in the Contract Act, it is still open to him to 
prove that there was a mis-reprosentation and to asx 
the Court to relieve him from the oonsequenoes of 
the transection.‘ 

Howatson v. Webb, (1908) 1 Ch. 1; 77 Ii. J. Cb. 82; 
97 L. T. 780. followed. 

Appeal from a decision of the Subordin¬ 
ate Judge, Darbhanga, dated the 6th May 
1921. 

Messrs. Sultan Ahmed and N. N. Sinha, 

ipr the Appellants. 


Messrs. C. C. Da.-i, IJasnn Jon, Jonah 
Kishorc and Jalgohind Prasad Singh, for the 
Bespondonts. 

JUDGMENT. 

Das, J .—Tn my opinion there is no ground 
for interfering with the judgment of the learn¬ 
ed Subordinate Judge. The short question 
which wo have to decide in this case is 
whether in the circumstances of the case the 
plaintiff is entitled to take up the position 
that bis rights are unaffected by the deed of 
release executed by him on the 10th August 
1918 and the consent decree of the 12th 
August 1919 to which ho was a party. The 
plaintiff is a blind man, aged 70. He was 
undoubtedly entitled to a half share in the 
joint family properties and he instituted a 
suit sometime in 1917 to have his share 
partitioned by metes and bounds. His 
case in the plaint was that the family 
had separated many years ago hut that the 
properties which were the subject-matter 
of the litigation had never been partitioned 
by metes and bounds. Being a blind man and 
having no one to look after his interests he 
entrusted his case to one Harihar Prasad 
Singh who has been cited as defendant second 
party in this litigation and who is the father- 
in-law of one of his daughters. The plaintiff’s 
case is that sometime in July 1918 Harihar 
Prasad suggested a compromise on the terms 
that he (the plaintiff) should execute a thika- 
patta in respect of the landed property in 
favour of the defendants. The plaintiff says 
that he readily consented to the suggestion 
made by Harihar Prasad Singh and executed 
a document on the lOth August 1918 which 
he believed to be a thika-patta, bub which in 
fact was a deed of release. This was followed 
by the consent decree in the partition suit on 
the 12bh August and according to the plaintiff 
he never agreed bo the terms on which the 
case was settled although he was always ready 
and willing to settle, and thought that he did 
settle the case, on the terms that he bad 
agreed to give a thika-patta of bis properties 
bo the defendants. He instituted the present 
smt on the lObh February 1919 in substance 
bo have it declared that the deed of release 
and the oonsent decree are not binding upon 
him. The defendant's case is that the terms 
of settlement as contained in the consent 
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deoraa wir? ia faal> coa^aafcei feo by fcho 
plaiobirf aa\ bhat; (jho^a barm? WBra ari*aa-:^od 
by oarbain paachai in Dbob^ima bo whom 
the mabbar wia roEerrel by bhe pirbiea. 

As I havo sa'd bhe plauibiff ig a bliai man 
agad 70 years having no one bo look afber him 
except a wife and a widowed daughter. The 
oriblcal quegbion in bhe case is did the plaintiff 
oonseob bo relinquish his interest in bhe 
family property for a mere annuity. The 
term “coasenb” has been defined as follows 
in the Indian Contract Act—“Two or more 
persons are said to consent when they agreo 
upon the same thing in the same sense." In 
England a plea of non-est factum is open bo 
a party when there is a mis-representabion as 
to the character of bhe document and the 
party deceived proves that his mind was 
directed to one thing and what he pub his 
band to was a document of an altogether 
different character. Whether the sbabemont: 
of the law in Foster v. Mackinnon (l), would 
bo wholly supported to-day is a matter of 
some doubt. A distinction has been drawn in 
the more modern oases between misrepresenta¬ 
tion as to the character of a document and 
misrepresentation as to the contents of a docu¬ 
ment and it seems bo bo bhe modern view that 
token there is a misrepresentation as to the con¬ 
sents of a document, but not as to the character 
of the document the plea of non est factum is 
Ttot available to the party deceived,unless—and 
this is very important,—he is blind or illiter¬ 
ate, The point is put in this form inHalsbury’s 
Laws of England Vol. 7 page c55. The mere 
signing of a contract does not necessarily imply 
Consent. Thus, if a blind man, or a man who 
cannot read, or one who for some reason (not 
involving negligence) forbears to read, has a 
written contract falsely read over to him, the 
reader misreading to such a degree that the 
written contract is of a nature altogether 
different from bhe contract pretended to be 
read from the paper which the blind or 
ilhberabe man afterwards signs, or if bhe 
contents of the document are otherwise 
misrepresented to bhe person signing, then, at 
any rate if there is no n'^gligence, the signature 
so obtained is of no . .je.” ^ l,bo passage 
quoted the rule appears to 1:' .onfined first to 

fl) (186'J) 4 C. P. 'i Ji; 86 L, J. J p SlQ' 90 T t 
B 87; 17 W. R. 1106. i. 810.20 L T. 


a blind man, secondly, to a man who cannot 
read ; and, thirdly, bo a man who for some 
reason forbears bo real. This was undoubtedly 
bhe view established in Foster v. Mackinnon (l), 
bub so far as I understand the more modern 
decision is Hoioitson v. Webb (2), bhe rule does 
not apply bo a raau who can read bub who 
forbears bo read tho document. Bub the 
question is important only when it is raised 
between two innocent parties, for unless bhe 
document is wholly void, as it would bo if the 
plea of non-e^t factum succeeds, an innocent 
party giving consideration cannot be deprived 
of an interest which he has baleen under the 
deed; bub where bhe question arises between a 
party deceiving and a party deceived it is 
immaterial whether the deed is void or 
voidable; and, even if bhe party deceived fails 
in his plea of non-est factum, that is to say, 
that there was no consent on his part wlbhm 
bhe meaning of bhe term as defined in the 
Indian Contract Act, it is still open to 
him bo prove that there was a mis represen- 
tation and to ask bhe Court to relieve him from 
bhe consequences of bhe transaction. 

The question whether there was a oonseeb 
on the part of bhe plaintiff bo the berms of the 
deed of release and of the consent decree is 
a question of fact anl the Subordinate Judge 
has accepted bhe ovidonce tendered on behalf 
of bhe plaintiff. The decision of bhe Trial 
Court on a quosbion of fact is entitled to great 
weight and having anxiously considered all 
the evidence for myself I am unable to say 
that the coaolusion at which bhe learned Sub¬ 
ordinate Judge has arrived is not supported by 
bbe evidence in the record. 

The case of bhe defendants is that the dis¬ 
pute between bhe parties was settled at the 
instance of punches at Dhobgama. Rambalak 
Singh one of the defendants in his evidence 
gave the names of the punches. He said that 
^wnak Singh, Adhiram Singh and Obaturi 
Singh were the punches and he added that 
there were no other punohes. Now, none of 
these gentlemen has been examined on behalf 
of the defendants to support their case. I" 
has, however, been suggested by Rambalak 
Singh that they have been won over by th0 
plaintiff. The suggestion ia in these words . 

As far as I can remember all of them 

(2) (1003) 1 Ch. 1: 77 L. J. Oh. 82 ; 97 L. T. 730- 
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Bumraonoil as wifctiosse^ Thoy ili>oUnoi to 
oomd hero as witnessoa on ouv side, when they 
heard of tho talk of Wo are informed 

that the term “ booh ” rofora to tlio salo of an 
interest in his share by the v>laintiT Bha^wat 
Singh to Bisoswav Dal. Tho suggestion is that 
Biseswar Dal who has purchase 1 an interest 
in the share of Bhagwat Singh in tho family 
properties is such au intlueutial man iii tho 
village that ho persuaded tho punches not to 
give evidence on behalf of tho plaintitl. But 
suggestion is not proof ; and on tho evidenoo 
it is impossible to come to the conclusion 
that these three gentlemen Boweak Singh, 
Adhiram Singh and Chaturi Singh have hocn 
won over by the plaintiff. The fact remains 
that 00113 of the punches named as such by 
Rambalak Singh, the defendant, has come 
to the witness-box on behalf of the defendant. 
But one Kuldip later on came to the witness- 
box and said that he was one of the punches 
in the case, Kuldip undoubtedly is a resident 
of Dhobgama. Having regard to tlio evidence 
of Rambalak it is quite impossible to accept 
Kuldip as a truthful witness and we cannot 
regard Kuldip as one of t!ie punches to wliom, 
according to the case of the defendant, the 
dispute between the parties was referred. 
That being so, it is certainly a matter of com¬ 
ment that not a single witness from Dhobgama 
has come to support the case of the defendants. 
On the other hand the plaintiff has examined 
numerous witnesses from Dhobgama who 
swear that the case was in fact settled bet¬ 
ween the parties. They give the terms of the 
settlement and according to them the case 
was settled on the terms that the plaintiff 
would give a thikci^patta of bis interest in the 
joint family properties to the defendants. 
As I have said the question is a question of 
fact, and the learned Subordinate Judge who 
undoubtedly was ’in a far better position 
than this Court to arrive at the truth, accepted 
the plaintiff's case on this point. The oral 
evidence in my opinion did not support the 
case of the defendants, whereas numerous 
witnesses were called by the plaintiff who 
satisfactorily established the plaintiff s case. 

Mr. Sultan Abmad appearing on behalf of 
the defendants asked us to consider the terms 
of the deed of release and invited us to hold 
that the terms were such as a man in the 
plaintiff’s position would readily agree to. 


Under tho deed of reloaio tho ‘plaintirf book an 
annuity of Rs. 40 ) pnr year ; an oroinirl of 
graft iningo^'s 1 !>ighx 10 kilhii in area ; an 
orchard of seedling mange trees 10 k hta^ in 
area and 6 kahbas of zeraib land. The deod 
provided bliat the annuity of Rs. 100 would be 
reduced bo R^. 300 on the death of tho annui¬ 
tant’s wife if sho should predecease him ; and 
on his doable, if he should pr6deo3aso her, an 
annuity of Rs, 250 would bo made to tho 
widow. The deed also providt3d that upon the 
death of husbanl and wife Ra. 200 would be 
paid to each of the three daughters. Lastly 
it was px’ovided that all debts due on bonds 
should be paid by the defendants. Tho evi¬ 
dence establishes that bhoro was a sum of 
Rs. 2,600 due on a hen! at the date of the 
transaction in suit. 

Now these are tho berms of the deed of 
release and in order to consider whether tho 
berms arc such as the plaiutilY would readily 
agree to, we have to see what was the value 
of the plaintiff's share in the joint family 
properties. For the purpose of Court-foo the 
plaintiff valued his sharo at Rs. 10,000 but the 
learned Subordinate Judge arrived at the oou- 
olusion OQ the admission of one of the defend¬ 
ants bliab the nett income available to the 
plaintiffs was Rs. 700 a year. He based his 
conclusion on the evidenca of Rambalak Singh, 
one of the defendants, who said as follows :— 
“ Our zeraib land has increased since the 
survey, to the extent of about 40 bighas. 
We had 70 bo 80 bigh'xs of Serait at the 
time of survey. We got orchards bo 
the exteub of 7 to 8 bighas. We have 
orchards of about 2 bighas at Dhobgama. 
Our cash income was about Rs. 800 at the 
time of survey. Bub it is about Rs. 500. 
We are to pay about Rs. 125 as revenue and 
Re. 125 as cesses. The zerait lands are near 
about “ Dhobgama." On this evidence the 
learned Subordinate Judge says as follows : 
** It is, therefore, clear that their total income 
from serait and nagdi lands would be 16 
times the amouob of cesses i. e , about 
Rs. 2,000. Half the amount belongs to the 
plaintiff. In his share, the income would be 
about Rs. 1,000 a year. Making all deductions, 
bis net income would nob fall much short of 
Rs. 600 a year, even according to the admis* 
sion of Rambalak (defendant’s witness No. 3). 
It is, therefore, highly unlikely that ha would 
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forego his halt share in these properties, yield¬ 
ing an annual income of about Rs. 1,000 or a 
net income of about Rs. 700 fin his half share) 
for a life annuity of Rs. 400 a year, which 
has been made a charge on tbo half share of 
on of the tauzis only.” Now undoubtedly the 
0088 payable forme a bo.sis for calculating 
the value of the property, and it cannot be 
doubted that the learned oubordinato Judge 
with his Iccal knowledge was in a position to 
arrive at a correct conclusion on this question. 
Mr. Sultan Ahmad has contended before 
U8 that there was no issue, and that the 
parties did not really give any evidence on 
this point. In my opinion the question of the 
value of the plaintiff s share was not a matter 
which it was for the plaintiff to put in issue. 
The plaintiff was called upon to prove that his 
mind did not accompany his signature. As a 
reply to that case the defendants assert that 
the terms in the deed of release wore such as 
a man in the position of the plaintiff would 
readily agree to. It was.tberefore, necessary for 
the defendants to establish that the terms were 
proper terms upon which the plaintiff might 
agree to settle the dispute between him and 
the defendants. In my opinion it was for the 
defendants to prove the value of the plaintiff’s 
share in the property. That being so, it is only 
necessary to refer to the deed of release to 
see that this old man of 70 gave up his interest 
in the joint family properties which would 
yield him an income of Rs. 700 per year for 
an annuity of Rs. 400. As 1 have said, he was 
an old man of 70 and it is impossible to say 
how long he would live to enjoy this annuity. 
Under the terms the daughters are not provi¬ 
ded for; they are only entitled to receive Rs. 
200 each, not forthwith, but upon the death 

of both the parents. In my opinion it is im¬ 
possible to say that the terms offered by the 
defendants to the plaintiff were such as would 
be readily accepted by him. 

Mr. Sultan Ahmad has strongly relied upon 
the evidence of Mathura Prasad, the Sub- 
Registrar, and Nath Prasad and Kamaluddfn, 
pleaders. It is suggested that if the plaintiff* 
did not in fact pub his signature to the deed 
of release with knowledge of its terms he 
would not have been taken first to the Sub- 
Eegistrar and then to the pleaders in the case 
The Sub-Registrar in bis evidence says as 
follows; My practice was to enquire about 


the nature of the document from the execu¬ 
tants. When the nature and the description 
of the documents stated by them were 
found to be correct then I used to register 
them. ” In oross-esaminabion he admitted 
that he did not read the document nor did he 
get the entire document read over to him. 
Now, the Sub-Registrar was only speaking as 
to the practice of his office. He did not pre¬ 
tend bo say what happened on the partioalar 
occasion on which the plaintiff went to his 
office to have the deed of release registered. 
But I am not very much troubled by the evid¬ 
ence of the Sub-Regiebrar. The plaintiff’s own 
case is that he thought that he had executed 
a deed conveying the properties to the defend¬ 
ants for a berm. The defendants’ case is 
that he conveyed the properties to them for 
ever. That was the difference between the 
parties and I do nob see that there was much 
risk of the difference being brought to his 
notice at the Registry Office. So far as the 
evidence of Nath Prasad is concerned he 
undoubtedly said that the plaintiff went to 
him. The plaintiff denies that he ever went 
to Nath Prasad, lb is not necessary for me 
to express any opinion on the question whe¬ 
ther Nath Prasad’s evidence should be accept¬ 
ed on this point. It is suffioient to point out 
that Nath Prasad admits that he did not ex¬ 
plain to the plaintiff the berms of the suleh- 
uama. Ho merely asked the plaintiff whe¬ 
ther be had entered into a compromise and on 
the plaintiff’s giving an answer in the affirma¬ 
tive be took the thumb impression of the 
plaintiff on the sulehnama. This is nob a very 
Babiefactory state of affairs. Obviously Nath 
Prasad was engaged in the case for the pur¬ 
pose of putting his signature on the 
sulehnama. He appears to have done 
nothing else for the plaintiff. It ie ^ 
remarkable feature in this case that the 
plaintiff B pleaders at no time had any 
opportunity of expressing their opinion on the 
terms of settlement. His pleaders were Babu 
Krishna Ballav Prasad, Babu Laohman Prasad 

and Babu Dharanidbar. Nath Prasad, the 
pleader, says that he asked Babu Krishna 
Ballav why he did nob sign the compromise 
petition and that be said that there was a 
difference between him and Bhagwat about 
fees and that was the reason why he refused 

to sign. It is perfectly clear from the evidence 

that neither Babu Krishna BallaVi nor Babu 
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Dharanidhar nor Babu Laohman Praaad who 
were bhe plainbiff’s pleaders, had at any bitno 
an opporfauniby to express an opinion on bhe 
berms of sebblomonb. The documenb was 
drafted by the defendant’s pleader Kamaluddin. 
Nath Prasad was engaged only for bhe purpose 
of patting his signature to the oompromise 
petition. Apart from that the plaintiff's 
pleaders had nothing whatever to do with bhe 
deed of release. It is impossible bo overlook 
these oircumsbanoos when it is remembered 
that an old blind man of 70 was giving up all 
his interest in the joint family properties for 
an annuity of Bs. 400. So far as the evidence 
of Kamaluddin is oonoerned it is sufhoienb to 
say that he does nob say that the plaintiff saw 
him at any time. There was undoubtedly 
some evidence that the document was read 
over and explaiued to the plaintiff, but 
although Kamaluddin and Nath Prasad, both 
pleaders, had something to do with the set¬ 
tlement it was not thought neoossary that 
either of them should explain the document 
of settlement to the plaintiff. In these olr- 
oumstanoes it is impossible to say that the 
document was actually read out to the plaintiff. 
In my opinion the view taken by the learned 
Subordinate Judge is right and ought to be 
affirmed. 

I would dismiss bhe appeal with costs. 

Ross, J. —I agree. 

N. H. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT, 

MiSCEIiIiANEOUS APPEATi No. 7 i OP 1923. 

May 23, 1924. 

Present :—Mr. Wazir Hassan, J. C. 

OHHOTEY LAL— Plaintiff—Appellant 

versus 

OHANDRA KUNWAR— Defendant— 

Respondent. 

Ouardtoin and Wards Aot {7111 o/1890), s. 26— 
Guardianship of son—Fathstt position of ^Custody 
of child. 


An order ftppointlng a father Ruacdii.o of hj^ ohild 
under the Guatdiana and Warde Aot 13 \vl\olly vUra 
vires. 

The faofc that a ohild has never been in the actual 
custody of hie father who i-i aUo not a oartifioated 
Ruardian cannot prevent the appUcition of flection 
25 of the Guardian and WactL Act and deprive him 
of hie right to the ouetody o: the child. 

Appeal from the order of tbo Officiating 
Additional District Julge, Sifcapur, dated the 
20bh September 1923, in Misoellanoou? Case 
No. 79 of 1923. 

Mr. H. D. Chandra, for the Respondent. 

ORDER. —The appollant, Chhobe Lai, is 
the husband of the respondent, J/i. Chandra 
Knar. Two children were born of the union. 
The elder bov is witli his father under an 
order of this Court The younger one ia with 
his mother Mt. Chandra Kuar. The child is 
now about 18 months old. Chliote Lai ap¬ 
plied to the Additional Judge of Sibapur under 
section 25 of the Guardians and Wards Act for 
an order that bhe younger child be delivered 
into his custody. His application has been 
dismissed mainly on the ground that it was 
not maintainable under section 25 of the 
Guardians and Wards Act. 

With this ground of decision I do not agree. 
Neither the fact that the ohild has never 
been actually in the custody of Chbote Lai 
nor does bhe fact that Chhoto Lai has never 
been appointed guardian of the ohild by an 
order of the Court prevents bhe application of 
section 25 to this case. The first point is 
covered by the decision of Mr. (now Mr. Jus¬ 
tice) Lindsay in bhe case of Mushaf Busain 
V. Muhmmad Jawad (l). I am content to 
follow it. As to the second point, it is equally 
clear that Chbote Lai being bhe natural guard¬ 
ian of bis infant ohild cannot be placed in a 
worse position than a oertlBcated guardian, 
In fact an order appointing a father guardian 
of his child under bhe Guardians and Wards 
Act would be wholly ultra vires* Chbote 
Lai could, therefore, seek the aid of the Court 
under section 25. This point is again sup¬ 
ported by the decision mentioned above. 
The order of the learned Additional Judge, 
therefore, cannot be upheld on the first 
ground. 


(1) 48 Ind. Oas. 60 ; 31 O- C. 194 ; 6 0. L J- 616. 
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At the end of this judgment, the learned 
Judge observes "that it is bo the interest of 
the minor that he should be left to live with 
his mother during his infancy.” This would 
have been a perfectly valid ground to sup¬ 
port the order under appeal if it had been 
arrived at on a consideration of the merits of 
the case but no enquiry was made at all. On 
the 18th September 1923 Chhote Dal filed his 
application. Two days later, that is, on the 
20tli September 1923, the learned Judgedis- 
missed it. Thus Chhoto Lai had no opportunity 
to substantiate bis claim for the custody of 
the child. 'Whatever may be the fate of 
Chhote Lai's application at the end I do not 
think it was possible for the learned Judge to 
deprive Chhote Lai of the opportunity of 
proving his case. 

1, therefore, allow this appeal, set aside the 
order of the Court below and remand the case 
to tbat Court with the direction that it should 
bo restored to its original number in the 
register and be prcceeded with according to 
law. No order as to the costs of this appeal. 

Appeal allowed 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1181 of 1922. 

June 5, 1924. 

Present : Mr. Justice Daniels and 
Mr. Justice Neave. 


ABDUL RAHIM —Petitioner 

versus 

ABDUL RAHMAN —Opposite Party. 


Ctvtl Procedure Cc^c {Act V oj 1908), ss 80, P 
ottii affamjt public officer ^Tortious act—N( 
Khciher nccessary^Secoud appeal^Findina of i 

tvhpi can be disturbed—Frcccdcnts^Casc distinguii 

^JJcct o/. 


For a suit against a public officer nobica iin,i 

FenlioD 80 of t^he Civil Procedure Code is equallvr 
oessary j^hetberthe act complained of ^va8 net 

good or bad faith. 


iri,oo°d la'iT'u merll‘^'equirenhU 


it should purport to be dono by the officer in bis 
official capacity. If the act was one such as is 
ordinarily done by the officer in the course of his 
official dutie-), and he ooosideted bimseli to be aoting 
as a public otfioer and desired other persons to oon- 
sider tbat be was so acting, the aot olearly purports 
to be done in his official capacity within the ordinary 
meaning of the term “purport.” The motives with 
which the aot was done do not enter into the ques¬ 
tion at all. 

Findings of faot rau<t be accepted in second appeal 
unless it can be said tbat there was no evidence to 
support them or that they are based on some error of 
law. 

The fact that a deolded oasc was distinguished in 
a judgment in a subsequent case does not show that 
it was accepted as good law. If a oa.se is distinguish¬ 
ed it is unnecessary to express any opinion as to its 
oorroctness, and it is notorious that oases are some¬ 
times distinguished on very slender grounds to avoid 
the responsibilit? of appearing to overrule them* 

Dakshina Panjan Gliose v. Otnar Ctiand OstoahTb 
Ind. Cas. 173, 38 0. L. J. 101 ; 60 C. 999 ; 98 0- 'W. 
N, 10 ; <1924) A I. R. (o.) 146 ; Sofnanthah 
Itcddi V. Pothuri Suhbiah, 46 Ind. Cas. 86j 41 M. 792; 
7 L. W. 506 : 84 M. L. J. 494; 23 M. L. J. 867; (1918) 
M. \V. N 414 (F. B.) : Jogendra Nath Roy Bahadur v. 
Price, 24 0. 681 ; 12 Ind. Deo. (N.S.) 1058, followed. 

Muhauimad Saddig Ahmad v. Pon«a Lai, 26 A- 
220 : A. W. N. (1903) 241. not followed. 

Appeal from a decree of the Offioiatiug Dis¬ 
trict Judge, Budaun, dated the 18th May, 
1922. 

Messrs. L. M. Banerji, Iqbal Ahmad and 
P. N, Sapru, for the Petitioner. 

Messrs. P. E. 0. Conor, T>r. S. N. Sen, 

H. G. DesangeSf (or the Opposite Party, 

JUDGMENT, —This second appeal arises 

out^ of a suit against a Sub-Inspector of 
Police for damages for libel. The cause of 
action is thus stated in para. 2 of the plaint: 

The defendant taking undue advantage of 
his post as a Thanedar, through avarice, 
naalico and enmity without any reasonable 
and snfbc'eut ground and in order to 
cause loss to the plaintiff made soniQ 
wrong entries on different occasions, 
without the knowledge and information 
of the plaintiff, and eventually after 
secretly obtaining the permission of the 
higher authorities dishonestly znisrepre* 
senting facts, entered the name of the 
plaintiff in the register of badmashes." 
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The real name oC the register thus des¬ 
cribed is a ** History Sheet These History 
Sheets are oonhidential documents of the 
police department, of which not even the 
persona regarding whom they are prepared 
are supposed to bo aware. 

The learned Judge of the Court below seems 
to have been in some doubt whether the suit 
was one for libel, or partly for libel and partly 
for some unnamed kind of tort, but in this 
Court at any rate the latter contention has 
not been put forward. The learned Subordi¬ 
nate Judge who tried the case came to 
the conclusion that the defendant was 
not responsible for tho plaintiff's name 
being entered in the history sheet, that 
the plaintiff had, therefore, no cause of 
action and that in any case the suit was bar¬ 
red by limitation under Article 24 of the 
Limitation Aot« He was also of opinion that 
whatever part the defendant had taken in re¬ 
ference to the plaintiff had been taken in good 
faith. Ho omitted and this is the only flaw in 
his otherwise excellent iudgment to consider an 
issue which lay at the tbreshhold of the pro¬ 
ceedings and which had been raised before 
him, namely whether the suit must fail on 
the ground of want of proper notice as requir¬ 
ed by section 80 of the Code of Civil Pro¬ 
cedure. The case came in appeal before an 
Officiating District Judge who reversed the 
Subordinate Judges findings on all points. 
The judgment of the learned Officiating 
District Judge is not a satisfactory one, and if 
this were a first appeal some of bis findings 
might be difficult to accept even on the face 
of the judgment itself. As, however, this is a 
second appeal his findings of fact must be 
accepted unless’it can be said that there was 
no evidence to support* them or that they are 
based on some error of law. His principal 
findings are that it was the defendant who 
caused the history sheet to be opened, and 
that in doing so the defendant acted out of 
malice and from Improper motives. The se¬ 
cond finding is not open to attack in second 
appeal. The first finding can be, and has been, 
attacked on the ground that it is based largely 
on a misreading of the pleadings. The 
learned Judge was under the impression 
that the defendant admitted in his 
written statement that the history 
sheet was opened at his instance. The 
defendant had in fact denied that he was in 

XO^O 


any way r 08 ponsil)Ie for the entry. On the 
question of notioo tho learned Judge lield tliat 
no notioo was necessary bouauso the dofoiidaut 
acted from improper motives, and on the 
question of limitation ho hold tliat Artiolo 
120 of the Limitation Aot was applicable 
and that in any case so long as history sheet 
was in existence there was a continuing wrong 
which entitled the plaintiff to tho benotlb of 
section 28 of that Act. Tho history sheet 
wa? not closed bill 1919 which was within one 
year of the filing of tho suit. 

The first question which we have bo decide 
is whether the defendant was entitled to 
notice of the suit under section 80 of the 
Code of Civil Procedure. The plaintiff did 
in fact send a notice to the defendant, bub it 
is admitted that lie filed his suit with¬ 
out waiting for the expiration of the two 
months prescribed by the section. If, 
therefore, notice was necessary tho suit must 
fail and should have been dismissed. The 
contention urged on behalf of the respondent 
in this court is that which was adopted by 
the Court below, namely that section 80 has 
no application unless the act complained of 
was done in good faith. On the language of 
the section the question seems bo us to admit 
of no doubt. The section does not require 
that the act should have been done in good 
faith : it merely requires that it should purport 
to be done by the officer in bis official cap¬ 
acity. If the act was one such as is ordinarily 
done by the officer in the course of his 
offiicial duties, and he considered himself bo 
be acting as a public officer and desired other 
persons to consider that he was so acting, the 
act dearly purports to be done in his official 
capacity within the ordinary meaning of the 
term " purport The motives with which 
the aot was done do not enter into the 
questions at all. Here the aob_ com- 
lained of, namely causing of the plaintiff 8 
name to be entered in the history sheet 
was an aot which came within the scope 
of the ordinary functions of a police 
officer; indeed it was one which could only be 
done by an officer of police acting in that 
capacity; and there is no doubt that in re¬ 
porting bo his superiors with a view to the 
history sheet being opened he understood 
himself bo be acting and would be understood 
by his superiors be be acting in the capacity 
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of Stib-Toepector. We a^ree with the ohaer- 
vation of the learnel Chief Justice of the Cal¬ 
cutta High Court in Daltshina Udnjan Ghose 
V. Omar Ch^nd Oswal (l)thab if the Courts 
would be satisfied bo give effect to bhe nabural 
meaning of the language used in the sections 
of bhe Code a great deal of time would be 
saved. 

This view of the sections stated above was 
taken by the Calcutta High Court in 
the case just cltod, and was taken by 
a Full Bench of bhe Madras High Court 
in Samanthale Koti Reddi v. Pothuri Suhbiah 

(2). It is suggested that the course of deci¬ 
sions in this Court is in favour of the opposite 
view, and reliance is specially placed on a 
decision of Mr. Justice Banerji in Muhammad 
Saddiq Ahmed v. Panna Lai (3), That case 
certainly lends some support to the view pub 
forward by bhe respondent. The case was 
one against a Sub-Inspector, and bhe acts 
alleged against him were that ho wrongfully 
searched the plaiobhT’s house, kept him for 
some hours in oonfinemont at bhe bhana, and 
publicly used abusive language bo him. The 
6rab two of these acts were acts which came 
within the ordinary scope of a Sub-Inspector’s 
duties; the third was one which was entirely 
outside them. That case was distinguished in 
two later oases to both of which the same 
learned Judge was a party, Bakhtaviar Mai 
V, Ahdnl Latif [i:) and Jugal Kishore v. Jugal 
Kishore (5), It was argued before us that 
because Mahammad Saddiq Ahmad’s case 
was distinguished in the two later casesi 
it mu't be considered to have been ac¬ 
cepted as good law. This argument cannot be 
maintained either as a general proposition or 
with reference to these particular decisions. If 
a case is distinguished it is unnecessary to 
express any opinion as bo its correctness, and 
it is notorious that cases are sometimes dis¬ 
tinguished on very slender grounds to avoid the 
responsibility of appearing to overrule tliem. 
In the very case with which wo are dealing 
we find that in the case in Bakhtawa^ 
M&l Abdul Lntif (4), Banerji, J, referred, 
with approval to a Calcutta case Jogendra 

(1) 76 lod. Caa. 173 ; 88 C. L J. 101 • 5u O osq ■ 

(2) 46 Ind. Gas. 86; 41 M. 792; 7 L. W. 6b6* 84 Af 

^,1' 23 M.L. T. 357: (1918) kw. N. 414 (P B 

(3) 96 A. 220 ; A. W. (190^) 241. 

(4) 29 A. 667 ; A. W. N. (1907) 170 

(6) 10 Inci. Caa. 1 ; 89 A. 640 ; 8 A. L. J. 609. 


Nath Roy Bahadur v. Price (6) which is incon¬ 
sistent with his own earlier dioisioa. In bhe 
Calcutta case the defendant was alleged to 
have acted maliciously and the main defence 
was that this dispensed with bhe necessity of 
notice. The learned Judges say— 

“We are nob aware of any instance certainly 
no such case has been cited to us in 
which it has been held that the section 
does not apply bo the case of a public 
ofticor charged with a tortious act done 
by him in his official capacity. The sec¬ 
tion does not seem to us bo warrant the 
drawing of any distinction between acts 

of this kind done inadvertently or other- 
• 11 
wise. 


The most important of the latter oases for 
our purpose is however that of Bachcha Singh 
V. Jafar Beg (7). It was suggested that the 
decision in it is consistent with the rule 
laid down in Muhammad Saddiq Ahmads 
case bub we have examined the paper book 
and W 0 find that this was nob the case. 
The suit was brought jointly against a Sub- 
Inspector and a private person, the allegabiou 
being that the Sub-Inspector at the insti¬ 
gation of the defendant and knowing 
well that Baohoha Singh was innocent of 
the effonoe charged against him, had impli* 
cated him in a criminal trial in place of 
Bachcha Ahir the real aoonsed. The oase 
was actually decreed by the District Judge 
against the other defendant on the ground 
that he had acted maliciously and without 
reasonable and probable cause. It was disml*** 
ed against the Sub-Inspector solely oi' 
question of want of notice, without determining 
whether the Sub-Inspector was actuated by 
malice or not. This dtjoision was upheld by 
the High Court. The effect of the decision 
was therefore that the Sub-Inspector purpor¬ 
ted bo act in his capacity of a public offio®^ 
whether he was actuated by improper motives 
or not. Ib'is unnecessary for us to consider the 
English oases which have been cited on this 
question because those decisions all prooe^ 
upon enactments bhe language of which is 
different from that of the section which we 
have to construe. It is further unnecessary to 
deal with other issues, though we think tb*^ 


(7) 80 lad. Oa3. 178; 13 A. U. J. 783 
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the oaBe would havo failed on the grouud of 
limitation if not on other grounds also. We 
are in oompleto agreement with the view laid 
down by the Full Bench of the Madras High 
Court in Samanihala l\oti Beddi v. Voihuri 
Sttrbbiah (2), and we aooordiugly allow the 
appeal and dismiss the plaiotitY's suit with 
costs in all Courts including in this Court, fees 
on the higher scale. 

N. H. Appeal allowed. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Civil Revision 1?o. 4 of 1924. 

May 27, 1924. 

Present:—Mr. Pullan, A. J. C. 

Syed SHAMSHAD MBHDI— Defendant- 

Applicant 

versus 

MAIIBUB KHAN— Plaintiff, and 
DEAGRAT HUooAlN— Defen¬ 
dant—Opposite Party. 

Civil Procedure Code [Act Y of 1908), 0./Z, r. 9— 
Dismissal of suit for defauU-^Eostoration against some 
defendants only Besioratton against oOiers beyond 
time by Court, Validity of. 

Oo a Buib being fot default againat two 

defendaubs the plalntiO made an apijlioation foE res- 
botsbioQ against one of the two defendants, which 
Was gfanted. Subsequently the Court on its own 
initiative and alter tho limitation fot restoration had 
expired, restored the suit against the other defendant 
also: 

Held, that the order was ultra vires. 

AppUoafeion for revision of the order of the 
Munsif, Fatehpui at Bara Banki, dated the 4th 
December 1923. 

Mr. H. C. Dull, for the Applicant. 

Mr. 8. M. Ahmad, for the Opposite Party. 

ORDER.— This is an application to set 
aside the order of a Munsif to restore the suit 
which was previously dismissed for default 
against the present applicant. In this suit 
there were two defendants. On the date 
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fixed for hearing tho plaintiff was absent 
and the suit was di'inisaoil for default. Sub- 
Boquoubly the plaintilf applied for restoration 
of tho suit as ar.uinst ou ’of the defendants. 
His application was allowt d and tho suit was 
restored as a.^ainst that di iondant on payment 
of oertain damages. No order was passed*ros* 
toring tho suit against the other defendant 
who is now the applicant before mo and no 
application was made by tho plaintiff for the 
restoration of the suit as against him. Sub¬ 
sequently on his own initiative the Munsif 
restored the suit against the present applicant. 

This order was passed without any applioa- 
bion on the part of the plaintiff and beyond the 
period of limitation. The order is entirely 
ultra vires and cannot bo uphold. 1 allow 
tho application with costs and sot aside the 
order of the Munsif. 

Q. H. Order set aside. 


BOMBAY HIGH COURT, 

Original Civil Jurisdiction 
riuiT No. 1859 OF 1923. 

June 20, 1923. 

Present ;—Mr. Justice Pratt, 

PARSHUBAM DATTABAM SHAMDASAN I 
—Plaintiff. 

versus 

Tee TATA INDUSTRIAL BANK. Ltd. 

—Defendants. 

Compantes Act (Vll of l9l8) s. Id^Company—Med- 
ing of share-holders—Irreguiarities—Interference by 
Court—Eight of sharMder to speak at meeting— 
Adjournment of meeting—Articles of Association, cons* 
iruclion of. 

Irregularities in tbe procedure at a meeting of 
sbare-holders of a oompauy are not a matter lor the 
interference ofia Court, bub lor a majority of the sbare- 
holdera to deal with A Court will interfere with the 
piooeedinga of the meeting only if the rights of the 
share-holders areinftinged or if a case of fraud or ultra 
vires action is made out. 

Foss V. IlaTbolllc (ISIS) 2 Eare 461 : 63 K- R* 

67 E. R. 189; Macdougall v Gardtiur, (167o> i Ch. D, 
13; 45 L. J. Ch. 27, relied on. 
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A share-holder is not entitled to speak as muoh as 
bo pleases at a meeting of share-bolders, but has a 
right to bo beard io reasonable terms for a leasona. 
ble time. 


Wall V. Lmidon and Nort}u:rn Assets Corporation, 
(18J8) 2 Cb. 469; 79 L. T. 219 ; 11 T. L. R. 647, relied 
on.. 

Where the articles of Assooiatioa of a Company 
empower the Chairman to adjourn a meeting with 
the consent of the meeting, the Chairman has a dis¬ 
cretion to adjourn, and he can exercise that discretion 
only with the consent of the meeting but even if the 
meeting desires an adjournment the chairman is not 
bound to adjourn. 


Salisbury Gold Minntng Co v. Baihorn (1897) A. C 
268 ; G6 L. J. P. C, 62 ; 76 L. T. 212 ; 45 W. li. 591, 
relied on. 


Mr. Kanga, (or the Defendants. 


Judgment- The first and the second 
plaintiffs who are share-holders in the Tata 
Industrial Bank, a company registered under 
the Indian Companies Act VII of 1913, file 
this suit against the Company by their direct¬ 
ors for a declaration that the proceedings of a 
general meeting held on May 1, 1923, were 
improperly conducted and that certain appoint¬ 
ments made at that meeting of directors and 
auditors are invalid. The plaint also prays 
tor an inunction restraining the Company 
from haying its accounts audited by the audit¬ 
ors appointed at the meeting and also for a 
mandatory injunction to takede novo proceed¬ 
ings which 1 suppose means to compel the 
Company to hold a fresh meeting. 

A rule was granted restraining the Company 

pending the hearing of tho suit from having 

^8 accounts audited by the appointed auditors. 

when the rule came on for bearing last 

Thursday plaintiff No. 1 wished to adjourn 

the rule to the hearing of the suit, and the 

defendant company on the other hand contend- 

ed that the suit was not maintainable 

The suit was, therefore, set down for trial of 

the preliminary issue as to whether it was 

maintainable, and tbo hearing of the rule was 

adjourned to the hearing of this proliminarv 
issue. ^ 


follow are briefiy a 

On April 14, 1928 a I'ctice was civen nndr 
sectioi, VOoftheWiar. ( empamos Act o1 
general meeting to be held on May 1 . In oor 


formity with Article 68 of the Articles of Amo- 
ciation the notice specified the business to be 
transacted at that meeting. That business 
was, as set out in paragraph 7 of the plMut, 
namely :— 

1. To receive the directors report and to 
adopt the audited accounts for the year ended 
March 31. 1923.” 

2. To elect two directors in place of the 
two retiring directors,” and 

3. To elect three other directors in place 
of three retiring directors who bad been 
appointed under Article 99 of the Articles of 
Association,” and 

4. To appoint auditors for the current year." 

On April 21, 1923, the plaintiffs Nos. 1 and 

another gave notice under Article 112 of the 
Articles of Association that they intended to 
propose two gentlemen for election to the 
office of directors of the Bank. They also 
requested that information of this notice should 
be sent to each and every share-holder. On 
April 30. 1923, the plaintiffs put in a list of 
fifty questions referring to the management of 
the Bank and giving notice that they meant 
to ask these questions at the meeting. 

The general meeting was held on May li and 
one of the directors was elected to the chair. 
After the formal business of the meeting had 
been transacted the first plaintiff put the ques¬ 
tions of which he gave notice in the interroga¬ 
tory filed on April 20. The Chairman was 
unable to answer these questions without 
notice and the first plaintiff then moved for an 
adjournment. But the Chairman refused to 
pub the motion for an adjournment. 

The plaintiff then moved that the directors 
report of the account should be examined by 
the appointed committee of share-holders. 
This motion was pub to vote and lost. The 
plaintiff complains that he was not allowed to 
speak on this motion. 

When the motion was lost the plaintiff de¬ 
manded a poll. This poll was taken and the 
motion was lost. The plaintiff’s grievance on 
this point is that two sorutinizers of the votes 
taken at this poll were not authorised to act 
and the plaintiff's objection to the validity 
the votes given was not heard. 

After the motion was lost in the poll the 
business of the meeting was proceeded wi^^' 
the accounts were passed, and new direobo** 
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and auditors appointed. The plaintiffs oom* 
plain that at this stage the meeting had 
ceased to {unction as a meeting and that the 
Chairman did not propose the two gentlmon 
whose names had been sent in by notice under 
Article 118 as candidates for the office oi 
directorship. 

This concludes the list of the plaintiff’s 
giieTanoes and except as to his right to speak 
which I shall deal with presently they 
amount to nothing but irregularities in the 
procedure at the meeting held on May 1. 

Irregularities are not a matter for the 
Court but for a majority of the company to 
deal with. The Courts will interfere only if 
the rights of the share-holders are infringed ; 
or if a case of fraud, or ultra virea action is 
made out. Otherwise the Court does not 
interfere to correct an irregularity or to do 
that which the majority of the company have 
the power to do. This rule is well establish¬ 
ed in Foss V. Uarbottle (1) and Uaadou(jall v. 
Gardiner (2) and indeed officious interference 
by the Court in such matters would paralyse 
the working of all joint stock companies. 

However, to take the plaintiff’s grievance 
seriatim, there was in the first place no occa¬ 
sion for the Secretary of the company 
to give notice of the candidature of 
the plaintiff’s nominees. The notice was 
sent by the plaintiff under article 112 of the 
Articles of Association and such notice is under 
that article a condition precedent to the can¬ 
didate named being eligible for election. But 
the election of the candidates so proposed can 
be proceeded with at the meeting without 
special notice to the share-holders. Notice 
had been given under article 68 that the busi¬ 
ness has to be transacted at the meeting of 
the company for the election of directors in 
Bnooession to the five who bad vacated their 
seats. Now the total number of directors sanc¬ 
tioned for the company is fifteen and there 
were at that time ten directors out of fifteen 
who were actually holding the office. The 
notice issued by the company stated that the 
businesB to be transacted at the meeting was 
by election of five new directors to take the 
places of five of these ten who were retiring. 
"When the Secretary received the plaintiff s 

(1) (1848) 2 Hate 461; 62 R. E. 185; 67 B- B- 189. 

(3) (1876) 1 Ch. D. 18; 46 L- J- Cb. 27. 


notice of April 21, proposing two gontlomen 
as candidates he would naturally interpret tho 
notice to mean that these two gentlemen wore 
candidates for election in the places cl the five 
retiring directors and there is no doubt that 
that was the reason why no special notice of 
those candidature was given to tho share¬ 
holders. But the plaintiff says tliat what he 
meant by that notice of April 21 was to pro¬ 
pose these two gentlemen as candidates not in 
the places of any five ot the directors who wore 
retiring but in the places of tho five posts of 
the directors which had never been tilled up. 
That does not appear clear from the plaintiff’s 
notice. Even if that bad been the intention 
there seems no necessity to give any parti¬ 
cular information to the directors because 
article 109 oi tbo Articles of Association 
clearly distinguishes two classes of vacancies. 
Article 109 is as follows : 

" The company at any general meeting at 
which any directors retire in manner afore¬ 
said shall fill up the vacated office by electing 
a like number of persons to be directors ; and 
without notice in that behalf may fill up any 
other vacancies ; provided, etc.’’ 

lb is clear, therefore, that this article makes 
a distinction between vacancies which occur 
by reason of the retirement of the directors 
actually holding office and other vacancies. 
Other vacancies could occur in no other way 
than as in this case, that is, the vacancies 
of the five directorships which bad never 
been filled up. Therefore, it was competent 
to the plaintiff at the meeting to propose the 
election of bis two nominees, and article 109 
makes it clear that he might have done so 
without special notice being given on that 
behalf, 

Then as to the second grievance, if the 
Chairman was unable to answer the questions 
put by the plaintiff, it was for the majority of 
the share-holders present to consider whether 
the accounts should be passed and the directors’ 
report confirmed in the absence of the inlorm- 
abion which those questions were designed to 
elicit. The majority could have secured this 
object by an adjournment. It is true that the 
plaintiff did ask for an adiournmenb and then 
the Chairman refused bo putbii; motion for 
the adjournment to the meeting. Now it is 
clear under the Articles of Aseociation that 
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the Chairmau has a discretiou whether to 
adjourn or not, Article 77 says:— 

‘ Tbo Chairman, with the consent of the 
meetiDij, may adjourn any meeting from time 
to time and irompla'.eto place in Bombay, 
bub DO business shall bo transacted at any 
adjourned meeting other than the business lult 
unfinished at the meeting from which tho 
adjournment took place.” 

The Chairman, therefore, has a discretion to 
adjourn and he can exercise that discretion 
only with the consent of the meeting. Even 
if tho mooting desired an adjournment the 
article does nob make it compulsory on tho 
Chairman to adjourn. An article similar to 
article 77 was so construed in the case of 
Salisbury Gold Mining Co. v. Eathorn (3). 
But if the Chairman bad no intention of 
adjourning the meeting it would be lutUe lor 
him to put tho motion for an adjournment 
and then refuse to act upon it. But it is 
evident that a majority of the company did 
not desiro bo adjourn because tlie same matter 
was put to the vote in the guise of a motion 
mado by the plaintiff for tho appointment of 
a committee ol share-holders with power to 
examiuo tho accounts and to elicit answers to 
all the questions framed m the plaintiff 's inter¬ 
rogatory. If this motion had boeu passed the 
desired adjournment would have been secured. 
Bub when that motion was pub bo the vote it 
was lost on a show of hands. The plaiubiffs 
complaint on this point is that he was nob 
allowed to speak on this motion, hub the 
plaint paragraph 13 says : Tuoreupou the 

plaintiff No. i moved his amendment.” Then 
paragraph 14 sets out; " After the aforesaid 
amendment was duly seconded and handed 
over to the Chairman, the plaintiff No. 1 
wanted to speak on his said amendment but 
the Chairman deliberately ruled him out of 
order." it is thus clear from the plaint that 
the plamtifi bad an opportunity of speaking 
and he did speak to his motion at the time 
when ho moved it. A share-holder is not en¬ 
titled to speak as much as ho pleases but has a 
tight to be heard in reasonable terms lor a 
reasonable time. That is decided m Wall y. 
London and EorCkern Assets Corporation (4)] 


iiCb. ir-D; U T. a4J ; U T. L. I 


On this point Bindley, M. R,, commenting on 
the dictum of Lord Eldon, said :— 

“ But Lord Eldon does not mean that a 
minority who are bent on obstructing business 
and resolved on talking for ever should not be 
put down, lie means that the majority are 
not to be tyrannical. Alter bearing what is to 
be said, they might say, ‘ We have heard 
enough. We are net bound to listen till every 
body is tired of talking and has sat down.” 

So here the Chairman heard the plaintiff 
when he moved the amendment and it is 
obvious from the admission in the plaint that 
the plaintiff' moved his amendment that the 
plaintiff had a fair hearing. After the amend¬ 
ment was lost on tho show of hands, the 
plaintiff No. 1 demanded a. poll and it was 
taken, and the motion was again negatived. 
But as to the poll the plaintiff objects that the 
poll was illegal because the scrutiny of the 
poll should have been taken by the Chairman 
himself.Tho plamt, paragraph 20, olauee lOi 
says ;—” That the Chairman of the meeting 
failed in his duty to act as a scrutineer at the 
taking of the poll. ’ No doubt under articles 

93 and the Chairman takes the poll and 
bis decision as to the validity of every vote 
given is conclusive. But it does nob follow 
that the Chairman cannot employ an agent 
for Bcrutinising the poll or that he cannot 
employ a clerk to count the number of 
votes so taken. J. construe articles 93 and 

94 which direct the Chairman to take the 
poll as giving the Chairmau authority to dele* 
gate the ministerial function of scrutinising the 
votes and totalling them to others besides 
himself. Therefore, the fact that the poll was 
not scrutinised by the two gentlemen seated 
at the Chairman's table and under Chairman’s 
directions does nob make the poll invalid. 

The plaintiff ’s next grievance is that after 
the business of the meeting was transacted the 
meeting had ceasea to luuotion as an ordinary 
meeting. But this is mere verbiage. The 
plaintiff admits that the Chairman was at the 
meeting, share-holders were at the meetting 
and he even admits that some share-holders 
voted when he says in his plaint that several 
share-holders absta.ued from voting. 

His last grievance is that tho Cbairmao 
failed in his duty to propose election of the 
plaintiff s nomiuees to tho offic© of diroctore' 
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I am not aware that this is the funoMou of 
the Ohairman. If t\ie plaintiff had proposed 
a list of certain nominees for the ofiioe of 
direotorship, it was quite open to him to pro¬ 
pose that election at that mooting and the 
plaint does not say that he did so or that he 
was prevented from doing so. 

On the whole the averments made in the 
plaint do not import any suoii illegality 
as to justify the interference of the Court 
or to constitute a cause of action for a suit. I, 
therefore, decide the first issue in the negative, 
and dismiss the plaintiff’s suit. 

The rule fails with the suit but as to this I 
would observe that it is curious that the 
plaintiff No. 1 has not asked for an injunction 
restraining the directors appointed at the 
meeting from officiating, tie has taken out a 
trumpery rule merely to prevent the auditing 
of accounts by auditors nominated at the 
meeting. It is impossible to imagine that this 
rule can be a bona fide one or there can be 
any good ground for these auditors for not 
acting. This rule seems to me to be damning 
revelation as to the real character of the suit. 

I accordingly dismiss the suit with costs and 
discharge the rule with costs. 

Z. K. Suit dismissed. 

Rule discharged. 

Solicitors for the Defendants: Messrs.H^aiia, 
Qandhy & Co, 

MADRAS HIGH COURT 

First Civil Appeal No. 17'2 of 1921. 

February 11, 1924. 

Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson. 

AVABARALA VENKATA SB3HAMMA— 
Defendant—Appellant 
versus 

AVARARALA APPA RAO and another— 

Plaintiffs—Respondents. 

Hindu Law—Inheritanoe^Mitahshara Law^Pro- 
ptrty inherit^ from maternal grandfather—Nature 
of—Adopted son, whether has right of survivorship. 


Aooord’mg to tho Miliikahara law, proDsrby whioh 
donoonds on a daughtor'a son from his maternal grand¬ 
father is anoostral property in his bands liable to the 
incidents of survivorship as between him and hie 
SOD, whether natural or adopted' 

Venkayyamma 0am v. Venhalramayyamma Bo1ia~ 
dur Gam, 25 M 67H ; 4 B. L. R fi57 ; 7 C. W. N. 
1 : 12 M. L J. 2 )9 : 29 I. A. 15fi (P. 0 ) ; Vythinatha 
Aiyar v. Ft'Pfjni nara?/(i»a Aiyar, 27 M. ii82, 
Kari liamayya v. Jojatinafi/ian, PO Ind. Oas. 

8s0 : R‘) M J:«0 : 2 L. W. 87'1 ; 18 Hf. L. T. 399 ; 
(1915) M. W. N. 8:38, followed. 

Javina Prasad v. Ram Portap, 29 A. 687;4 A. L. J. 
582 : A. W. N. (1'07) 211 ; Bishwanath Prasad Sahu 
V. Oangadhar Prasad, 43 lod. Gas. 370 ; S P. L. J. 
163 ; 3 P. L. W. 2':6 ; 1917 Pat. 356, not followed. 

Atar Singh v. Thakar Singh, 6 lud. Gas. 721 : 35 0- 
1039 ; 42 P. R. 1910; 128 P. W. R. 1908 ; 35 I. A. 205; 
12 0. W. N. 1049 : 8 G. L J. 359 ; 10 13. L. R. 790 : 
18 M. L. J. 379 : 4 M. L- T. 207 (P. G.) -.Jogeshwar 
Narain Deo V. Ra>n Ohandra\DHtt, 23 G. 670 ; 23 I. 
A. 37 ; 7 Sar. P. 0 J. 13; 6 M. L J. 75 ; 12 Ind. Deo. 
(N. S.) 445 ; Sndarsanani Maistri v. Narasimulu 
Matsfri, 25 M. 149 ; 11 M. L. J. 358, Karuppai 
Nachiar v. Saukaranarayanan Chetty, 27 M. 300 ; 18 
M. L. J. 398; referred to. 

Appeal against the decree of the Court of 
the Additional Subordinate Judge, Cocanada, 
in O. 3. No. 9 of 1920. 

Messrs. G. Lakshmannn and A. Satyanara- 
yana, for the Appellant. 

Mr. P. Somasundaram, for the Respondents. 

JUDGMENT. —In this case the Ist de¬ 
fendant is the appellant before us. The suit 
was brought by the plaintiff for a declaration 
that the property whioh was the subject of 
the suit did not belong to the Ist defendant, but 
belonged to the 2ad defendant and was, there¬ 
fore, liable to be attached by the plaintiff in 
execution of a decree obtained by him against 
the 2Dd defendant. The Ist defendant is the 
wife of the ‘2ad defendant. She claims the 
property under a will of her imother-in-law to 
whom it was conveyed by a sale-deed Ex. VII, 
dated 23rd February 1914 by the second 
defendant’s father Vonkataratnam. It is the 
case of all the parties that the property origin¬ 
ally belonged to Venkabaratnam’s maternal 
grand-father and devolved on him as daugh¬ 
ter’s son, Vide Ex. XIX. 

The first point argued by the appellant be¬ 
fore us is that when the 2nd defendant was 
adopted by his father there was an agree- 
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menb accordiQg bo which bhe adopbed son 
ehonld nob sliaro with th© fabher in bh© 
proporbies bha labber obtained from his mater¬ 
nal f'randfather. This ai^roemonb was found 
against by the Court below. We agree with 
this finding. The adoption must have taken 
place many years ago and certainly long before 
the -Taggampebt case was reported. And an 
agroemont between bhe adoptive father and 
adopted son that bhe adopted son should nob 
be CO-parcener in bhe property obtained by 
the father from his maternal grandfather was 
inconceivable at bhe time. The only evidence 
adduced in support of bhe agreement is that of 
P. W. 1. He is tl^e father of the Isb defendant 
and, therefore, interested. Ho admits there is 
nothing in writing about bha conditions before 
adoption. The only other circumstance reli¬ 
ed on by bhe learned Vakil for the appellant 
in support of bhe agreement is that the pro¬ 
perty was enjoyed by the father alone. Bub 
when bhe facts are examined, this statement 
really has no significance. The father and 
son wore joint up bo 1912 and during their 
joinbness 'naturally it was the father that 
managed the property. Disputes arose bet¬ 
ween the father and the eon and they became 
divided in status in that year and iu 1914 the 
father conveyed the property to his wife 
under the sale-deed EX. Vll, So all that is 
left to us to form a material for interring any 
agreement at the date of adoption is merely 
one year’s enjoyment. This contention of bhe 
appellant must, therefore, be disallowed. 


The second point argued by the appellant 
IS that the sale-deed, EK. VII, is binding on 
the 2nd defendant. We do nob see how this 
contention can bo supported. It is a sale- 
deed by bhe father after the separation in 
status between him and his son, and apart 
rom any question of consideration it cannot 
bind the son to bhe extent of bhe son s share 


argued for the appellant 
that the property is nob joint family proper 
in the hands of Venkatarabnam in the ser 
that the 2Dd defendant has a right in it ae 
co-parcener by adoption (adoption oorrespon 
to birth here) though it may be ancestral pi 
party and liable to the incidents of sutviv^c 
ship between Venkatarabnam and his brobhe 
If any, according to the decision of the Pri^ 
Council in Venkayamma Garu v. VenkaU 


ramayyamma Bah'idur Garu (l). This 
point has been decided against the appellant in 
Vythinathi Aiyar v. Yeggianarayana AiyaT[% 
where the effect of Venkayamma Garu v. 
Venkataramanayyamma Bahidur Garu (l) 
was considered. The point was raised again 
and decided by another Bench of this Court 
in Karri Ramayya v. Vellori Jagannadham 
(3). The learned Vakil for bhe appellant in 
that case relied on Jamna Prasad v. Ram 
Portap (4) where a conclusion different from 
tho ,^\q Vylhinathz Aiyar v. Yeggianarayana 
Aiyar (2) was arrived at, and suggested 
a reference to a Full Bench, But their 
Lordships, Coutts Trotter and Spencer, 
JJ., on a consideration of the then autho¬ 
rities including the Privy Council decision re¬ 
ported in Atar Singh v. Tkakar Singh (5) a 
case arising under bhe Punjab Customary Law, 
held that bhe matter was settled and did not 
refer the case bo a Full Bench. The only ad¬ 
ditional authority that is now brought to our 
notice by bhe learned Vakil for the appellant 
is the decision in Bishwanath Prasad Sahu v. 
Gangadhar Prasad (6). Practically it adopts 
the same reasoning as Jamna Prasad v. Ram 
Pariah (4) and there is no other reasoning. I 
think we must follow the view adopted in Karri 
Bamayya v. Vellori Jagannadham (3), and 
Vythinatha Aiyar v. Aiyar Yeggianarayana 
Aiyar (2) based as they are on a full con¬ 
sideration of bhe effect of the decision in 
I enkayyamma Garu v. Venkataramayyamma 
Bahadur Garu (l) with the principles laid 
down in Jogeshwar l^arain Deo v. Bamaohand’ 
ra Dull (7), and Sudarsanajn Maistri v. Niir- 
asimulu Maistri (8) and the Full Bench deoi’ 
sion in Karuppai Naohiar v. Sankaran Naraya¬ 
nan Cheity (9). 




L. J. 299; 29 I. A. 156, (P. 6;) ’ 

(2) 27 M.382 

(3) Oo Ind. Oaa. 899; 99 M- 980; 2 L. W. 874; 18 

<^915) M. w. N. 838. 

li\ ^1^67; 4 A, L. J. 683; A. W. N. (1907) 91h 
laQ o m*??* '^21; 35 0. 1089; 42 P. R. 1910; 

128 P, W. R. 1908; 35 I. A. 206; 12 0. W N. 1049; 8 

M. L: i. go7 (P 0 “)“’ ''' ' * 

28^?,iA 7) Pat.‘’r56”°= ' 

T 'l Sat. P. 0. J. 18; 0 

D* J 76, 12 Ind. Dao. (N. 8 ) 445 

(8) 25 jM. 149; 11 T Qcq 

(9) 27 M. 300; 13 M. L. j' 398. 
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The appeal (aila and ia dismisflod with coats. 
The Memorandum of objeotiona ia diemiased 
with ooata. 

V. N. V. Appeal dismisaeJ, 

Cross'0ijecito7i dts7nisscd. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 6 of 1923. 

February 25, 1924. 

Present :—Mr. Wazir Hasan, J. C. 

KARIM BUX AND ANOTHER —Plaintiffs— 

Appellants 

versus 

ABDUL "WAHID KHAN— Defendant — 

Respondent. 

Lintitatioi\ {Act IJ" of 1008), Art. 97, avpUcnbiliiy of 
"-Gonsidcrationt fauure of^Dispossessiotifrom portion 
of purchased propMy. 

By firbaa o( a oomptotniae deotee plaiottfis wara 
deoUred owaers ot oertaia property oq paymoatof a 
Bam of mooey- Haviog paid the mooey they 
obtained po:ff*6^Bioa ot the property. Babaeqaeatly 
oa belag diaposaesBed from a portioo of the property, 
they Bued for reooyery of the eotire oonatdeiaiion 
money. 

Held, the ease was not one of failure of oonaidera* 
tion but one of mere inadequacy of oooeideration and 
Aitiole 97 of Bohedule I to the Limitation Aot was 
not applioable. 

Appeal against the decree of the District 
Judge, Rae Bareli, dated the 6th October 1922 
setting aside the decree of the Munsif, Rae 
Bareli, dated the I9tih July 1922. 

Mr. M. Wasim, for the Appellants. 

Messrs. Wasi Hetsan and Kalhi-ahbas, for 
the Respondent. 

JUDGMENT.— This is the plaintiffs* ap¬ 
peal in a suit for the recovery of Rs. 677-6-0 
^om the defendant. The suit succeeded in the 
Court of first instance but was dismissed on 
hppeal by the learned District Judge of Bao 
> O-ll 


Bareli. The ground of bho claim as argued 
before mo, is that under a compromise which 
was incorporated in a decree of Court the 
plaintiffs were to become bho owners of cer¬ 
tain parcels of property on payment of a sum of 
money to the defendant, tl^at they paid this 
money but that on the 24th July 1919 they 
were disix)S8e88ed and that consequently they 
are entitled to recover the money they paid 
for the property in suit as the existing con¬ 
sideration failed within the moaning of 
Article 97 of the Indian Limitation Act. The 
lower Appellate Court has bold that the suit is 
barred under the article jusb now mentioned, 
the cause of action having arisen long before 
three years of the insbibutiou of the suit. 

The whole case was argued before me with 
reference to the point that the consideration 
failed when the plaintiffs were dispossessed 
and the suit was within time from that date. 
If the date of dispossession is the date from 
which the period of limitation will begin to 
run against the plaintiffs for the purpose of 
Arbio’e 97 of the Indian Limitation Act we are 
ail agreed that the suit will be in time but, as 
I am going to state shortly, the decision of 
this point has become wholly immaterial. 

During the course of the arguments of the 
respondent’s pleader, it appeared that the 
plaintiffs are still in possession of two parcels 
of the property which were conveyed to them 
under the compromise mentioned above. This 
fact is admitted in paragraph 14 of the plaint. 
In paragraph 24 of the written statement it 
was sot up as a point in defence that the plain¬ 
tiffs being in possession of a portion of the 
property dealt with by tho compromise they 
were not entitled to bring a suit for the entire 
consideration. In my opinion, the fact, that 
the plaintiffs are in possession of some portion 
of the property transferred to them by the 
defendant under the compromise mentioned 
above goes bo the root of their title to recover 
the purchase-money on the ground of failure 
of the existing consideration. If a part of the 
consideration is in the bands of the plaintiffs 
as they admit it is, it is not a case of failure 
of oonsideratioD. It merely becomes a oast 
of inadequacy of consideration. On this ground 
the appeal fails and is dismissed with costs. 

G. B. Appeal dismmed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 78S of 1021, 

I'ebruaiy 19, 1924. 

Present: —Mr. Juatice Wallace. 

PERIA3AMI MUTHIRIAN and another 
—Defendants—Appellants 

versus 

ANANDAYI AMMAD and others—Plain¬ 
tiffs—Respondents. 

Possession ixnd posscssion^Tiik not 

esUtblishcd—Right to continue in possession. 

A person in long anterior and peaoeable possession 
at the time ot the threat ol dispossession is until 
the contrary is shown, entitled to maintain bis 
possession against all but the true owner. 

ifarayana Row v. Dharniachart 36 M. 5U ; Isvtail 
Art// V. Mahomed Ghou$i>., 20 0. 884 ; 20 I. A. 99 ; 6 
Bar. P. 0. J. 305 ; 17 Ind. Jar. 821 ; 10 Ind. Deo. (N. 

S.) 501, followed. 

Somasundamm Chetii v. Va^livclu Pillai, 31 M. 5 : 17 ; 

4 M. L. T. 344 ; Maikiil Servai y. Thamhustoanii 
Servai, 26 Ind. Gas. 9J1 ; 1 L W. 858 ; (1914) M, W. 

N. 784, distiogaished. 

In a suit for declaration of title to land and for an 
injuBOtion restraining defendant from disturbing 
possession, it was found that neither plaintiff nor de¬ 
fendant has established title but that plaintiS was in 
poasossion on the date of suit and foe 11 years pre¬ 
viously and that the defendant was never in posses¬ 
sion ; 

Held, that the plaintiS was entitled to be maintain¬ 
ed in possession. 

Appeal against the decree of the District 
Court, Triohinopoly, in Appeal Suit No. 52 of 
1920, preferred against the decree of the 
Court of blie Additional District Munsif, Kuli- 
talai. in O. S. No. 55 of 1919 (O. S. No. 412 
of_ 1918, on the file of the Court of the Dis¬ 
trict Munsif, Trichinopoly.) 

Mr. S. Subkramcinia Aiyar, for the Appel¬ 
lants, 

Mr. N. Bajagopalochariar, for the Respon¬ 
dents. 

JUDGMENT. —The original suit was by 

plaintiff for a declaration that the plaint 
nanja land belongs to her and for permanent 
injunotion restraining defendants from interfer¬ 


ing with her enjoyment. It was admitted 
that the nielwaram in the land belongs to 
plaintiff, let defendant claimed that he owns 
the kiidivaram. The first Court decreed the 
suit and the lower Appellate Court concurred. 
Defendants appeal. 

The first point taken is that there is uo 
evidence on which the lower Court’s findings 
that plaintiff has title to the land can be bas¬ 
ed. This, 1 think, must bo allowed. Ex. C 
the inam register does not make a definite 
statement as to the particular details of the 
grant. Exs. A and B are only comparatively 
recent title-deeds and do not recite that the 
kndivarain was sold. The mere fact that 
they are more than 30 years old, and purport 
to have been attested by one Kathaperumal, 
paternal uncle of Isb defendant, cannot be any 
evidence that the kiidivaram also was Bold. 
There is no otbor evidence on the point. 

On tbo other hand Ist defendant also 
has nob proved titlo. There are concurrent 
findings on this point and there is no evideno® 
bo prove his title. 

There are also concurrent findings that 
let defendant has never been in possession of 
the land; and that plaintiff was in possession on 
the date of suit. The lower Appellate Court 
holds further that plaintiff has been in posses¬ 
sion of both varams for over 40 years, but, 
since bo prove possession further back than 12 
years from IGtIi October 1919 (the date of 
plaintiff’s first witness’s deposition) iti lelies 
solely on Exs A and B, more recitals in wbiob 
cannot prove the fact ol possession, I must take 
it that its real finding is, relying as it does on 
plaiubifl's 1st witness, that plaintiff has been in 
possession for 12 years prior to i6bh October 
1919. The suit was filed on 17th September 
19i8. So the position is this : neither party has 

established title, plaintiff, was in possession on 
date of suit and for 11 years previously, and 
1 st defendant has never been in possession. Id 
such circumstances is plaintiff entitled bo a 
decree maintaining her possession by grant ot 
the declaration and injunction she prays for. 

It is argued for Isb defendant that to allow 
plaintiff to rely now merely on possessory 
title is to fundamentally to alter the nature 
of the suit. But this 1 do not agree 
The plaint sets out clearly plainbiff*s posses* 
sion since 1877, and denies that defendants 
ever bad possession. The written stateDoeDo 
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oouQfeered with a denial that plaintiff ever had 
poBBession, and assertions that Ist defendant 
was in possession on the date of suit, and that 
defendant and his predeoeBsors-in title were, 
M oooupanoy tenants, paying melvaram to 
pl^tijBf. On these findings issues (2) and (3) 
frenied, raising the question whether 
plaintiff was in possession and the parties 
went to trial with that issue clearly before 
them. It was incumbent on Ist defendant 
to produce any evidence he had that plaintiff 
was never in possession and that he or his 
predeoessors-in-title were in possession. 

I tMnk this is clearly a case wljere if 
plaintiff had actually been dispossessed by 
Ist defendant, she could have successfully 
maintained a suit for possession against him 
under section 9 of the Specific Relief Act. It 
is qmte plain on the findings that plaintiff 
was m long anterior and peaceable possession 
at the time of the threat of dispossession. A 
person in such peaceable possession is, until 
the contrary is shown, presumed to be the 
owner, and is entitled to maintain bis 
posseSBion against all but the true owner. 
See Narayana Bao v. Dharmachar (l). 
Ismail Ari^ v. Mahomsd QJtousei’^) The case 
reported in Somasundaram CheUy v. Vadivelu 
Pillai (3) is a case where the plaintiff, having 
failed to prove lawful title, relied on legal 
posBesflsion by prescription, i. again attem¬ 
pted to prove a title, legal, though not law¬ 
ful, and was non-Buited because he had not 
put forward such a title in the plaint. The 
present case is not similar. The case reported 
in Maikal Servai v. Thambuswami Servai (4) is 
also hardly in point since there plaintiff was 
seeking for posseSBion as against a party 
Already in possesBion. In such a case a suit ba¬ 
sed on title must fail when the title is not pro¬ 
ved. The present suit is by a party in posses- 
uon to be maintained in possession against one 
having neither title nor possession. Such 
a suit by its very nature relies not on title only 
hut on possession also and defendants, as I 
have held, clearly realised the importance of 
attacking the pluntiff’s plea so far as it was 
founded on posBession also* The ruling of 


(l) 26 M. 614. 

,1?) 30 0.894; 201. A. 99; 6 Sae. P. G.J. 805 

(N. S.) 6C1. 

(8) Bi M. 681 : 4 M. L. T. 844. 

784*^ lAd. Oae. 984; 1L. W.8 68; {1911) M. W. N. 


the Privy Council in Ismail Ariff v. Mahomed 
Ghouse (2) and illustration (g) to section 42 
Specific Relief Act are direct authorities for 
the maintainability of tlie suit, and for the 
correctness of the decree of the lower Appel¬ 
late Court. 

I see no reason to interfere and dismiss 
this second appeal with costs. 

ii. s. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 4^ of 1923. 

May 12, 1924. 

Present Mr. Kendall, A. J. C. 

AJUDHIYA PRASAD— Plaintiff- 

Appellant 

versus 

RAM AUTAB— Defendant—Respondent. 

Pre-emption—Sale oj share Li law suit—Oudh 
Laws Act {XVIII oj 1876), s. 9. 

By an agresment entered into betweea a veodor 
and the vendee ,tbd latter undertook to meet theooata 
of the litigation in oonaideration of teaeiving ball the 
property in the event of enooeai. The vendee paid 
no money in cash to the vendor: 

Held, that the agreement being the sale of a share 
in a law suit no right of pre-emption arose. 

AbduiWakid Khan v. Shaluka Bibi, 21'0. 496 ; 2l 
I. A. 26; 8 Sar. P. 0. J. 399 ; Rafi^ue and Jaokion’a 
P. 0. No. 184; 10 Ind. Deo (N. B.) 961 P. 0.; Mirza 
Muhammad Abbas Ali Khan v. A Quieros, 9 0 C. 86 ; 
Khurthaid Aii v. Bashid Husain, 9 O C 3j1; Balwant 
Stngh V. Lalla Ram, 19 Ind. Oas. 469 ; 6 0. L. J. 29 : 
Muntlazim Husain v. Ahmad Rasa, 55 Ind. Oae. 6i9; 

7 0. L.J .64;2 U. P. L &. (0.) 44; 28 0.0. 18 
Gajadhas Prasad v Manrakhan, 66 Ind Cae. 664 ; 8 
0. L. J. 403; 4 U. P. L. R. (0.) 41 ; (1922) A. I. R. 
(0.) 166, distittgaiehed. 

Appeal against the decree of the Additional 
Subordinate Judge, Gonda, dated the 18tb 
October 1922, confirming the decree of the 
Mnnsif, Utraula, dated the 28th October 
1921, 
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Dr. J. N, Mi-sra, for the Appellant. 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT .—This appeal arissB from a 
suit for possession by pre-emption of 3 p. 4 kts. 
share in maivza Nagra Buzurf?, pargana 
Utraula on payment of Bs. 550. It has been 
admitted that the defendant is the purchaser 
of the above share and that the plaintill has a 
right of pre-emption. The only question for 
the decision of the Courts has been whether 
the so-called sale^deed gave rise to a right 
of pre-emption, as the pre-emptor’s claim 
has l)een challenged on the ground that the 
sale was only a sale of a share in a law-suit 
and not a sale of a share of a proprietary ten¬ 
ancy as contemplated by section 9 of the Oudh 
Laws Act 1876. Both the Courts below have 
decided that the sale in question was only a 
sale of a share in a law-suit, and they have, 
therefore, dismissed the pre-emptor’s claim. 

The sale-deed or agreement in question is 
to the following effect: — 


One Ram Awadh was owner of a 6 p. 8 kts, 
share in the village, and on his death his son 
Ram Partap became the owner. After Ram 
Partap, his mother AfJ. Lakhpati, widow ol 
Ram Awadh, came into possession. On hei 
death, the recital proceeds, Bbaggau the 
vendor, who was the nephew of Ram Awadh, 
became entitled to the property by inheritance, 
but as a matter of fact it came into the pos¬ 
session of Mi. Surajkali, sister of Ram Partap 
Bhaggan not having funds to meet the expen¬ 
ses of the litigation necessary to recover 
possession, agreed by this deed to transfer a half 
share in the property (namely ,3 p. 4 kts.) to the 
vendee Ram Autar, m order that the vendee 
mi^ghb fight out the case in regard to the 
whole share and meet all the expenses out of 
this sum. A clause is added that if Ram Autar 
spends less than Rs. 650 in the litigation. Bhag- 
gan will not bo entitled to a return of the 
balance, while on the other hand if Ram Autar 

bad to spend more than Rs. 550, he will not 

be entitled to recover anything from the vendor. 
In case of success, the vendor and vendee are 
to take half a share each in the property. 

The lower Courts, after noticing the leading 
decisiop in Ahdul WaUd Khan v. Shaluka 


Bibi ( 1 ). in which their Lordships of the 
Privy Council have held that a share in 
a law suit does not give rise fco a claim 
for pre-emption, have pointed out that 
in two oases of this Court (reported in Mirza 
Muhammad Abbas Ali Khan v. A. Quiem (2), 
and Khurshaid AH v. Rashid Husain (3) it 
has been held that where the property in siut 
was not in the p ssession of the vendor, the 
sale of a right which has to be established by 
litigation does not give rise to a right of pre¬ 
emption. These decisions are of 1905, and it 
has been argued in appeal that there are more 
recent decisions of this Court which modify 
them. In Balwant Singh v. Lallu Bam (4), a 
decision of 1918, it was decided that the 
question whether a sale is a genuine sale 
or a mere sale of a share in a law-suit, 
is to be determined on the facts of each 
case, and that the mere fact that legal 
proceedings are necessary to obtain posses¬ 
sion of the property sold, is no ground 
for holding that the sale does not give rise 
to a right of pre-emption. Mr. Justice Daniels, 
however, remarked in that case " The sale 
price was, however, paid in cash, and was 
not, as in the case of Mirza Muhammad Abbai 
Ali Khan Bahadur v. A. Quieros ( 2 )-dep 0 adant 
on the result of the subsequent law-suit." The 
next decision quoted on behalf of the appel* 
lants is Muntaziyn Husain v. Ahmad Baza ( 6 )» 
which reiterates the general proposition that 
each suit of this nature is to be determined 
according to its own facts and that the mere 
fact that legal proceedings are necessary to ob¬ 
tain possession of the property sold, is oo 
ground for holding that the sale does not give 
rise to a right of pre emption. The facts of 
that case are somewhat complicated, but it 
to be noted that Mr. Justice Stuart re¬ 
marked, The deed is a sale out and 
out of the share of one anna and 
pies which had formerly belonged to Ali 
Husain, and which had descended to the 
vendor. There is no question of sellinfi ® 
part of the share. The whole is sold. Tbei® 


U) 21 0. 4Q6 : 21 I. A. 28 ; 6 Sat. P. 0. J. 
Radque aod Jaok^on’dP. 0. No. 184 : 10 
tN. S.}96I :(P. 0.). 

(2) 9 O. 0. 86. 

(3) 9 0. C. 331. 

; G 0. L. J. 29. _ « 

, Ind. Caa. 529 ; 7 O. L. J. 64 ; 2 D. P* ® 

(0.) 44 ; 28 O. 0. 18. 
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U DO qaefttion of enlieting the assiatanoe of au 
outside patty for oontribntioD towards the 
penses of legal prooeediogs on the oonaidera 
tion that that he is to be rewarded by a por¬ 
tion of the enbieot-matter of the suit in the 
event of the litigation being eueoessful. The 
whole property is sold." Another some¬ 
what similar ease in which the right of 
pre-emption was held to have arisen is reported 
in Qaj^har Prasad v. Manralchan (6). Here 
again, however, although it has been argued 
for the appellants that the vendor’s title was 
more doubtful than in the present ease, there 
was clearly an out and out sale of a share 
for a definite sum of Bs, 3.0, Eaoh of these 
individual oases, therefore, is capable of being 
distinguished from the present one. It has 
not been shown here that any sum of money 
was paid down at all. In fact, it appears from 
the deed that nothing was paid by the vendee, 
but that be undertook to meet the expenses of 
the litigation, the amount of which was uncer¬ 
tain, in consideration of receiving half the pro¬ 
perty in the event of success. The nominal 
price stated in the deed appears to be an esti¬ 
mate of the cost of the litigation rather than of 
the value of the property. For these reasons 
I consider that the lower Courts were justified 
in coming to the conclusion that what was 
transferred to the vendee was a share in a law¬ 
suit and not a share in a propreitary tenancy 
The appeal is, therefore, dismissed with costs. 

G. H. Appeal dismissed. 

(6) 68 Ind. Oaa. 884 ; 8 0. L. J. 403; 4 TJ. P. L. B. 
10.) 41 ; (1922) A. L R. (0.) 156. 


MADRAS HIGH COURT. 

Fiust Oivil Appeal against Order No. 61 

OP 1923. 

February 12, 1924. 

Pr6dC7it: —Mr. Justice Phillips and 
Mr. Justice Odgers. 

KALYANf PILLAI and others— 

Appellants 

versus 

THIRUVENKATASWAMf IYENGAR and 
ANOTHER —Respondents. 

Judicial CummittcL's Act (Il i/haw IV, ch 41), s. 28 
Privy Cowril app^al^Dcatli o/ parly^Decrcc ajter 
death, whcLhcr nullity—Limiiaiim Act i IXo/ LJ08), 
Sch. I, art. iSl^Riglu to implcnd partus to decree when 
arises^Application to bring legal representatives on 
rccord^Limitation. 

A decree of the Pcivy CouBoil has fuU force and 
efieob not with standing the death of any of the pat- 
tiea interested therein during the pendency of the 
appeal. 

Rajunder Narain Rae v. Bijai Govind Singh, 2 M. 
I. A 181 at p. 221 ; 1 Moor. P. 0- 117; i Bat. P. C. 3. 
175 ; 18 B R. 2(j9 ; 12 E. R. 757, followed. 

The right to implead parties to a decree does not 
arise till the decree is passed Therefore, an applica¬ 
tion to bring the legal representative of a deceased 
judgment-debtor on the reoord is within time if made 
withia 3 years of the date cf the decree, even though 
the judgment-debtor died before the decree was 
passed. 

Appeal against order, dated the 10th Novem¬ 
ber 1922, of the Court of the Subordinate 
Judge, Tanjore, in B. P. No. 279 of 1905, in 
0. 3. No. 4 of 1814 (Sub-Court, Kumba- 
konam). 


Mr. T, B. Bainachandra Aiyar (with Mr. 
S. Srinivasa Aiyar), for the Appellants ;—In 
this case pending an appeal before the Privy 
Connoil, several respondents died. Their 
legal representatives were not brought on 
reoord. The appeal was beard exparle and 
allowed. In execution, the legal represen¬ 
tatives were sought to be added as parties more 
than 8 years after the death of the respon¬ 
dents. The lower Court has added them as 
parties and directed execution to proceed hold¬ 
ing that the order of the Privy Council was 
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valid and binding. My contention is that the 
order of the Privy Council wbioli was passed 
without the legal representatives of the 
droeasod respondents on record is a nullity 
and does not bind them. 

Section 23 of the Judicial Commitee’s Act 
has no application to the present case. That 
Act can refer only to oases of death between 
the hearing of a case and delivery of judgment 
and is analogous to O XKII, r. 6, of the Civil 
Procedure Code. To hold otherwise would be 
against ordinary and elementary principles of 
Justice that a man must be allorded an oppor¬ 
tunity of being beard before an adverse order 
is passed against him. 

Section 23 does not help and the appeal be¬ 
fore the Privy Council against these respon¬ 
dents bad abated. 

The provisions relating to abatement of ap¬ 
peals on account of death of parties are 
contained in the most recent rules by the 
Judicial Committee. These enable the dis¬ 
missal of an appeal for failure to bring bis 
legal representative on record, for abatement, 
for setting it aside (~ee oiders in Council 
recentlv passed especially Rules in September 
1921). 

9 Halsbury 48, Para. 9B8 : Privy Council 
Practice, p. 310. 

[Phillips, J.—-Those provisions cannot app- 
y where an order has been passed by the Privy 
Council without the legal representative being 
brought on record]. 

Mr. r. R. Ramachandra Aiyar :_The 

language of Cl. 13 and U of the Rules is 
very wide. 

On the merits I have two points. The 
application to bring legal representatives on 
record was brought more than 3 years after 
their death. The application is time barred 
Article 181 applies. 

[Phillips, J.—Tbo right to add legal 
representatives in execution cannot arise till 
the decree is passed by the Privy Council 
The present appeal which is within three 
years of that date appears to be in time]. 

Further, the order of the Privy Council 
has dealt only with the question of the vali- 
dity of the vakalat. 


The question of limitation which was raised 
has still to be disposed of. The lower Court 
was wrong in refusing to go into that question. 

[Phillips, J. — The order of the Privy 
Council is quite clear It directs execution 
to proceed. How can any further objections 
to it bo entertained ?] 

Mr C. S. Venkatachariar (with Mr. V. N. 
Ve7ikatavaradachariar), for the Respondents, 
was called on to reply only on the let point. 
The language of section 23 is very wide. It 
was enacted in 1838 apparenty having refer¬ 
ence to the then difficulties in communication. 
The present case is clearly contemplated by 
tbo section. The Privy Council are not 
bound by the rules of procedure in India. 
Rojundar Narain Rae v. Bijai Govindu Singh 

in 

There are two decisions of the Patna High 
Court in which following deolsions of the 
Privy Council in a New South Wales Case, the 
death of a respondent has been held not to 
vitiate the judgment: See Baij Nath Goenker 
V. Ravaneshwar Prasad Singh (2), Deona^an 
Prasad Singh v. Janki Singh (3). 

In any case even if the decree is nullity, it 
is well settled that objection to the validity 
of a decree cannot be taken in execution and 
the order is good and binding on the legal 
representatives, Zainindar of Ettiyapuram v. 
Chidambaram Chetty (4), Swami Mudaliar v. 
Muthiah Chetty (5). 

JUDGMENT, — Objection is taken by 

appellants to execution of a decree of the 
Privy Council, lb is first contended that, as 
three of the respondents were dead when 
the appeal was beard and judgment was pro¬ 
nounced, the decree against them is a nullity, 

(1) 2 M. l. A. 181 at p. 221; I .Moor. P. C. 117; 1 
Bat. P. 0. J. 170 ; 18 K IL 2o9 ; 12 E- K. 767. 

(2) 68 Ind Cas. 2l2 ; 1 P. L. T. 42G. 

(3) 56 Ind. Gas. 322 ; 6 P. L- J. 314 ; at p. 319; 

1 P. L. T. 325 ; 2 U. P. L. R (Pat) 108; (1920) Pat 
26G. 

(4) 58 Ind. Caa. 871 ; 43 M. 675 ; 39 M. L. J. 203; 
(10^0) M. W. N. 4G0 ; 28 M. L. T. 75 ; 12 L W. 917. 

(5) 69 Ind. Cas, 465 : 48 M. L. J. 298 ; 16 L. W. 
184 ; (1922) M. \V. N. 597 ; (1023) A. I. R. (M.) 213. 
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Section 23 of William IV. Oh. 41, howovor, 
cures the defect in the judgment, for it enacts 
that the order shall have full force and elTeot 
notwithstanding the death of any of the parties 
interested therein vide Deonandan Prasad 
Singh v. Janki Singh (3). The deceased res¬ 
pondents must, therefore, be considered as 
parties to the decree notwithstanding their 
death before it was passed. 

It is next urged that the application to 
bring on record their legal representatives is 
barred by limitation, being made more than 
3 years after their death ; but Artiole 181 of 
the Limitation Act gives 3 years from the date 
when the right to apply accrued. The right to 
implead parties to a deoree cannot arise until 
the deoree is passed. This objeot'on must, 
therefore, fail. 

The further argument that the Privy Coun¬ 
cil failed to consider another objection to the 
execution petition on the score of limitation, 
ignores the fact that the Privy Council decree 
orders execution to proceed and the executing 
Court cannot go behind the deoree. 

The appeal is accordingly dismissed with 
costs. 

K. s. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 26 

OF 1922. . 

I..' 

December 22, 1922. ^ ■ 

Present :—Sir Lancelot Sanderson, Kt. Chief 
Justice, and Justice Sir Thomas William 

Biohardson, Kt. 

PANNALAL SAGOEE MULL—Appeli,ant 

versus 

MUKHEAM EADHAKI3SEN—Eespon- 

DBNT. 

Vendor awd purchaser—Sale of goeds—Failure to 
give delivery^Breadh of contract, &aieof—^Damagcs~^ 
Civil Frooedwe Code {Act V of 1908) «. M—Interest 
from suit to decree-^Dieoretion o/ Court — Reasons, record 
of. 


Dafsodants as importer!) !) 0 \d to piamtiga certain 
good!) coming oat from England. The ehipmeat!) 
were s^pooifiel as from April to Jane of the year. 
Pefeodants failed to deliver goods of May shipment. 
The oorre!)poDdoaoe in regard to the shipment 
went on till d\!!t Ootober, whoa the defendants with¬ 
drew their offer to deliver the goods. PlaintiQ sued 
foe damages:^ 

Held, that aoder the oiroum^tance^ it wa.') not un- 
rea'^ocable to take the market-rateof 1st November in 
assessing damages for the non-delivery of the goods. 

A Court has diaoretion under section 31 of the 
Civil Prooedure Code to allow interest from the date 
of the suit to the date of the deoree, but' as such a 
oourse is oat of the ordinary, the Court should record 
its reasons for awarding such interest. 

Appeal against; the following judgmenfe of 
Mr. Jasbico Eankin, dated the 13th January 
1922: 

Rankin, J. —In this case three questions 
have to bo decided. The first relates to 8 
bales of May shipment, the second to 27 bales 
of June shipment and the third to 25 bales of 
May shipment. The contract is of a type well 
known in Calcutta. It is the defendants’ 
form by which they as importers sell to 
purchasers in Calcutta goods which are coming 
out from England. The most material words 
are tlie operative words of the 3rd line the 
undermentioned goods or such portion there¬ 
of as may arrive or be deliverable under the 
conditions of the contract, ’ which state the 
sabject-matter of the purchase. In para. 2 of 
their plaint, the plaintiffs set forth a usage 
prevailing in the market, in aooordanoe with 
which they understood this contract. At the 
hearing the plaintiffs were desirous of dropp¬ 
ing the allegation of that usage. The defend¬ 
ants who in their written statement had 
denied the usage, are desirous of now affirm¬ 
ing it. 

Now I have come to the conclusion that 
when this contract is looked at carefully, it in 
effect comes to the same result as the usage 
alleged in sub-clause 2 of the 2nd paragraph 
of the plaint, taking that usage as the plaintiffs 
at the time understood it. Mr. Sircar has 
contended that the words “such portion there¬ 
of as may arrive or be deliverable*’ can only 
be applied to goods which have been at the 
time appropriated to the plaintiffs:—That is 
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to say, that if goods appropriated co the plaint¬ 
iffs, were lost or becamo undolirerable, then 
the sellers were excused : but that otherwise 
there is nothing in any event in these words 
to excuse the sellers from making full delivery. 
In like manner, oommonbiog upon the custom 
alleged in his own plaint Mr. Sircar contends 
that the custom, as set forth there, is only 
applicable to goods appropriated bo tlio plaint¬ 
iffs : bub that in the event of any loss prior 
to any such appropriation, that custom does 
not apply at all. Now in my opinion neither 
the custom intended when this plaint was 
drawn, nor the contract in quo.sbiou, has this 
meaning. The intention which I attribute to 
this contract is this that you are to take by 
themselves the bales of each quality in ques¬ 
tion and each shipment in question; after 
ascertaining how many have been intended for, 
you are to apply the number of bales that 
have been sunk at sea rateably throughout 
the importer fl contract, with the result that, 
as stated In the plaint, the sellers would be 
entitled to cancel with each purchaser 
such proportionate number of ‘ bales 
as the entire loss would • bear ^to the 
entire number indented for from England. 

That this is how the plaintiffs understood 
the matter is I think made clear both by their 
conduct and their pleading. Toe defendant’s 
conduct as to the May shipment shows the 
same understauding, bub as to the June ship- 
ment they have, as il shall explain, gone asb 
tay. Guoh contracts as the present have 
come very often before this Court from tho 
piece goods market in Calcutta, and I have 
never known the principle disputed. In many 

I’®®" °° without dispute, 

ino difficulty in the present case is, first, that 

proper evidence of custom is not pub forward 

owing to the plambiff’s change of front, Second- 

ly, the language of the oonbraot. thou-h 
undoubtedly one for the sale of unascertained 
goods. IS, as, so very often happens, expressed 
as bo some ot the stipulations without atten¬ 
tion to bne fact that the goods are nob ascer¬ 
tained. ouch portion there of as may arrive" 

18 clear enongh if you are dealing X Z\ 

isTefnVfumifT'^^^^ bhe%ontract 

p. rx Sf. Su'i ‘s “ss 


ing of a time when no appropriation can 
possibly have been made, uses the same sort 
of language " should the pods or any portion 
of same not have been shipped.” “ If the goods 
or any portion of same are shipped prior to 
the time stipulated," and so forth. It seems 
to me that on the face of the contract itself 
it is not possible to suppose that the sellers 
intended to assume the risk of sinkage in the 
sense of paying damages for non-delivery. 
Prima/acic one would suppose, as the notori¬ 
ous fact is, that there was in this market 
pme custom as to the matters; bub if one 
is forced bo resort to tho implication from the 
contract itself, I can see no more simple or 
direct implication than the pro-rata principle. 


v,/ii cniB view wnat are the consequences f 
If, with the assent of the purchaser, the seller 
has appropriated any particular bales, and 
thereafter, the goods are lost at a time when 
tho property has passed to the buyer, then 
the seller would not be liable for damages for 
non-delivery. But if tho buyer has not become 
the owner of any specific goods, he is entitled 
to call for the whole number oontraoted for 
less the proportionate number after equal 

among the entire goods 
indented for. In that case it is risky for the 
seller to make full delivery to a parfcioa- 
jar buyer wh'le it is possible that there may 
be sinkage at sea yet to be ascertained. One 
8on>ibIe course, if people must make these 
contracts, in this form, is to distribute rate¬ 
ably each cargo as it arrives. If, in any par- 
tiou.ar case, goods have passed bo one buy¬ 
er with the result that the appropriation can¬ 
not be recalled, that fact would be no answer 
to another buyer under whose contract the 
property in no specified bales has passed, he 
would be entitled to his whole number of bales 

less bis proportionate share of the loss in 
sinkage. 


Now the question which I have to deal 
with 18 , first, whether the 8 bales which have 
been cancelled in respect of May shipment 
arc too many. Now the fact is that Ex: 
^aroda the total number of bales sunk was 
. In all 700 bales were indented for, of 
wb'ch 100 was sold to tho plaintiff firm, so 
that the plaintiff is justly liable to bear l|7th 
ot the 66 bales sunk in this cargo. That 
amounts bo 8 bales which is the exact amount 
or which the defendants did purport tc 
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oanoel. That oa1oulal)ioa is Bubj-iob, howovor, 
to oue objt'otion which the plaiutiffs take. Tt 
is said that some oi the 700 i)alea boutiht by 
the defendants were nob sold by them, r^o 
far as that goes, it appears that at some sbacie 
such bales together with good^ bought 
in the bazar were sold by them, and on that 
question I accept tiie evidence of the defend¬ 
ants’ witnesses. Bub assuoaing that they were 
not, assuming that some 80 bales out of the 
700 bales wero retained by the defendants for 
themselves, in my judgment that docs not 
entitle the plaintiffs to the addition of a 
single bale beyond what they are entitled to as 
the proportionate part of the whole. If these 
sellers ohose bo keep 80 bales for themselves 
in the hope of selling afterwards, that, in my 
judgment, can have no effect at all as regards 
the buyers. Just as to bake an analogy —I 
may add it is nothing more than an analogy— 
just as a person who insures his furniture for 
an insuffioient sum is taken in the event of a 
fire to be his own insurer for the amount of 
the dehoit, so in a ease like this, a seller who 
makes up his mind to keep the goods for bim> 
self, is simply his own purchaser at his own 
risk. It makes no difference whatever bo the 
amount of sinkage to be charged upon any 
particular buyer. That being so, I am of 
opinion that the defendants must succeed 
upon the issue of the 8 bales of May snip- 
ment; but in any case I think the plaintiffs, 
as appears by their conduct and their plaint, 
understood the contract as I have oonsbrued 
it, and accepted the defendants’ oanoellation. 
At DO stage do I find that the defendants 
made difficulties over granting inspection 
of the relevant documents in the usual course. 

1 come next to the issue with regard to 
the 27 bales of Juno shipment. It will be 
apparent from what I have said already, that 
it is in my judgment quite impossible for the 
defendants to justify what they have done 
with regard to these 27 bales. 27 bales were 
the total amount of June shipment coming 
out in the “ Civilian.” It appears, according 
to the defendants’ case, that when the invoice 
of the * Civilian” came out, they for some 
leason made up their mind to allot them to 
the plaintiff. They in no way seem to have 
made proper appropriation with the assent of 
the buyer. Nobody says that the property 
in these goods passed to the buyer ; but the 
defendants say they meant to give the plaintiffs 

I 0 -ia 


tlioso goods apparently beotuise the plaintiffs 
are p'Oplo who do not as a rule take doliv 0 i*y 
before duo date 'Plio rnsult was that the 
earlier bales of Tune shipment were allotted 
to other buyers of that particular quantity 
and pirbicular shipment. If that is the way 
in which bhe'O defendants made appropria¬ 
tions at a time when ships wore sinking fre- 
quantlv, tliey have :’cted most unwisely. 
Having regard to the oontract and having re¬ 
gard bo tile custom (which they themselves 
now want to plead) they had no right to do 
any thing of the sorb. It is nob necessary for 
me bo find whether or not there are any circum¬ 
stances of suspicion attaching bo the fact that 
plaintiffs were given the whole of these bales 
coming out in the " Civilian.” It is suggested 
that the fact of rinkago might have been 
known at the time when this was done. I do 
not think that is proved, bub I do think that 
it is proved that the defendants were minded 
to treat the plaintiffs badly. Tliey plainly 
had a grudge against blie plaintiffs either for 
the alleged reason that they were slow in 
baking delivery, or for some other reason 
which I have not been told. Whichever way 
this matter is regarded, the defendants’ case 
on the 27 bales is very nearly impossible, 
they are only entitled to take the proper 
proportion of the sinkage aud attribute that 
to the plaintiffs. This can be worked out 
and mentioned to me. 

I come now to the most difficult questiou, 
the question of the 25 bales of May shipment 
ex. “Defender.” Upon this the corres- 
pondenoe between the parties, and between 
the plaintiffs and their buyers Pannalal 
Hazarimull, has been gone into at length, 
bub the only question is whether or not arrival 
notices in respect of these hales wore given. It 
is fair to remember that the facts are now 4 
years old, and that, as Mr, Sircar says, the facts 
spoken to upon the one hand and the other were 
not very remaikablo even at the time that 
they happened, and, therefore, very likely they 
may have been forgotten* At the same time it 
is only open to me to decide this case accordnig 
to the evidence, and this is a casein which the 
plaintiffs have one distinct advantage upon 
anv point of this sort. I refer bo the admitted 
fact that the market had gone strongly in 
their favour. That does not mean that I am 
to start with a prejudice in favour of the 
plaintiffs. What it means is that I am to 
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boai' that laob in miu-Jl in UyiQi» to interpret 
the meaning of the oorre^ponclonce and tlie 
probablities of the ca?o. Tbe corrospondonoo 
with regard to the 25 bales begins really on 
tho I 6 tb Ootober and it 400 s on till the 3ist 
October. On tho 16th Masers. Khaitan say 
that they understand that tlie remaining bales 
May and -Tune shipment, have arrived and 
my clients have received no arrival notico ’ 
and they say that tho defendants have been 
wrongfully withholding all information. The 
defendants upon that say with regard to 
the 25 bales that they have repaatedly asked 
the plaintiffs to take delivery and pay for the 
goods: that the duo data for delivery fell due 
long ago ; that the plaintiffs did not care to 

notice their repeated requests', and they give 
a final period of 24 hoursunder threat to cancel, 
Upon that, on the 19th the plaintiffs’ 
attorney replied that they have had no in. 
formation up to that point, that they have 
not yet been told when the goods were shipp¬ 
ed, and by what steamer, and when they 
arrived. In answer to that, there is the 
letter of the 20 th simply saying that the 
plaintiffs might come and inspect at the 
defendants office. The defendants’ correS' 
pondonco becomes acrimonious and the defend¬ 
ants say that the plaintiffs are always short 
of money and always mako false pretexts. 
After that, there are two letters of the Slst 
in which tho required information is again 
asked for by the plaintiffs, and the defendants 
withdraw their offer to give the 25 bales. 
From the start there has been a controversy 
as to whether any arrival notice was given, 
and it is noticeable that the 16th October 
happens to be exactly the due date of 
these goods. The due date is calcu¬ 
lated from the arrival of the boat and 
nob from the giving of the arrival 
notice. ^ I have to find whether there is 
something in the conduct of the parties 
that enables me to say that the defendant’s 
evidence, of the giving of verbal notice, is 
corroborated so as to be sufficient. I put it in 
this way because it is an absolutely fair 
observation to say that after the defendants’ 
answer to the letter of the i 6 bh October 

fchp them bo 

the effect that they gave arrival nofee 

It 3 untrue and plainly untrue that these goods 

fell due long before the 16th October. It is 

grossly improbable and quite untrue that re¬ 


peated requests bo take delivery were made dur¬ 
ing the 90 days, and that throws an additional 
burden upon them, when I come to scrutinise 
thehazy verbal evidence of arrival notice given 
on their behalf. Now the balance of evidenoe 
leads me bo a conclusion against tho defend¬ 
ants. To begin with, I do not think that 
they wore minded bo treat the plaintiffs very 
fairly. Their conduct in other matters shows 
that, and the extreme acrimoniousness of 
their lobtors is in the same direction. It is 
nob a very forcible argument that they were 
giving arrival notices to other people and 
bheretoro, they would treat the plaintiffs in 
the same way. It is quite true, however, 
that it is very usual bo give arrival notices. 
It is quite true that with regard to some 
goods arrival notices wore given. It is quite 
true that one can hardly expect Mohimbux or 
any one bo be precise in his recollection of this 
ordinary incident I have borne all these 
things in mind ; bub, in uay judgmenb, people 
who make conbraots requiring verbal notice 
and with a plain and enphatio alUegation 
before them that no such notices had been 
given, conduct themselves as the defendants 
have done, would be well advised to make sure 
bbab their evidence of the giving of such arrival 
notices is sufficient. 

I have considered the suggestion that the 
reason why these goods were nob taken and 
paid for by the plaintiffs may have been that 
Fannalal Hazarimull was delaying the matter 
or unwilling to bake the goods until the ques¬ 
tion of cancellation of other goods was ex¬ 
amined into and disposed of. 1 do nob think 
however, that that bhoory squares with the 
facts, or accounts for the position. The plaint¬ 
iffs must have judgment for damages as re¬ 
gards the 25 bales, and they must have judg¬ 
ment for damages as regards everything save 
their proper proportion of the 27 bales. The 
defendants succeed as to the 8 bales. This 
matter can be mentioned to me at any timfl 
next week and the oonaequ noes of my judg¬ 
ment agreed upon if possible. 

Against this decree, the defendant apps^®^' 

The Advocate General, for the Appellant. 

Mr. K. P. Khaitan, for the Respondent. 

JUDGMENT. 

Sanderson, C. J. —This is an appeal by 
the defendants from the judgment of Doy 
learned brother Mr. Justice Rankin. 
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The suit wai brought to recover damagee in 
respect ol the alleged nou delivory of certain 
goods, bales of Grey shirtings, which, it was 
alleged, had been sold by the defend¬ 
ants to the plaintifTs by a contract dated 
the 23rd of November, 1916 or thereabouts. 
The shipments by the contract were speoiBed 
as January to June : but it was stated by the 
learned Advocate-General in opening the ap¬ 
peal that the period provided (or shipments 
bad been altered from January to June, to 
April to June. 

The learned Judge delivered two judgments : 
In the first he dealt with the Question of liabi¬ 
lity ; and, in the second one he dealt with the 
measure of damages : and, having regard to 
the course which was taken by the learned 
Advocate-General appearing on behalf of the 
appellants, the appeal has been confined to two 
points. The first related to the damages which 
were awarded in respect of 25 bales represent¬ 
ing the May shipment, and the second related 
to the order of the learned Judge by which he 
allowed what was called “interim interest” 
which, I understand, means interest on the 
amount adjudged in respect of damages from 
the date of the suit to the date of the decree. 
Interest at the rate of 6 per cent, on the 
amount of the decree and running from the 
date of the decree was allowed, and no com¬ 
plaint was made by the appellants with regard 
to that matter, and it was with respect to the 
learned Judge’s order by which he allowed 
interest at 6 per cent, on the amount of dama¬ 
ges from the date of the suit to the date of 
the decree that the appeal was argued. 

With regard bo the first point, namely, 
damages awarded in respect of the May ship¬ 
ment, the learned Judge in his judgment said, 

“ In the present case the corrospondence in 
October satifies me that it would be wrong to 
give damages as regards any of May shipment 
on any higher rate than the October rate”; 
and, the learned Judge further said,' I see no 
reason to give a higbter rate of damages with 
regard to 26 bales than the October rate. That 
rate I fix at Bs. 12-12." The point* which 
the learned Advocate-General urged in respect 
Off this matter was that there was no evid¬ 
ence which entitled the learned Judge to come 
tO/the conolusion that the October rate, that 
is, the Qotober market rate was Bs. 12-12 as. 
and, be, therefore, asked for a remand in order 


that the matter miglit lic furthor onqiiirecl 
into, and, if necessary, ovidonoe given with re¬ 
gard to the Octobor ratn. In my judgment, 
this ap]dioation sbonM not bo ao eded to. 

As I road the leaniod Judge’s judgmonb, bo 
came to tho conclusion that the period during 
which the dofondants miijit Imve delivered 
the May shipmout extended to Gist of Octo¬ 
ber : aud, when one looks at tho correspoud- 
euca of this period, it is not difficult bo see 
how it was that tho learned Judge 
arrived at that conclusion. The material 
date, viz. that on which the defendants 
finally decided that they would not deliver 
the May shipments, being the Slst of Octobor 
it was not unreasouable in my judgment, for 
the learned Judge to take the market rate 
of the Isb November. The evidence was that 
on that date the market rate was Rs. 12-12 as. 
Consequently, in my judgment, there is no 
reason for remanding this matter for further 
enquiry, nor is there any reason for interfering 
with the learned judge’s decision on this point. 

With regard to the second point, namely, 
the order of the learned judge as regards 
interest from the date of the suit to the date 
of the decree, it is not disputed that the 
learned Judge bad jurisdiction to make the 
order, having regard bo the provisions of 
section 34 of the Code of Civil Procedure. 
The matter, therefore, was one for the discre¬ 
tion of the learned Judge. Having regard to 
the judgment of the learned Judge, when he 
was dealing with the question of the liability 
of the defendants, I find no difficulty in con¬ 
cluding what must have been in the learned 
Judge’s mind when he came to the decision 
that it would be right to allow the plaintifl's 
interest from the date of the suit to the dato 
of the decree : and, having regard, therefore, 
to that judgment, I am not prepareePto inter¬ 
fere with the discretion of the learned Judge 
in this respect. 1 desire merely to add that 
when an order, such as this, for the pay¬ 
ment of inteieston the sum awarded as 
damages from the date of the suit to the 
date of the decree is made, in my judg¬ 
ment, it is desirable that the learned Judge 
who tries the caso should state the reasons 
for that order. From enquiries which my 
learned brother and I have made and from 
what was stated by the learned counsel for 
the respondents in Court, and having regard 
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to oerbaia judf^ments deliverficl on the Orij’inal 
Side to which reference was made it app'^irs 
that in several cases recently orders sirne- 
what similar to the one now uador coasideia- 
tion have been made. At the same time it 
seems to me that it cannot be denied that 
an order of this kind is out of the ordinary : 
and, for that reason, in my jadi’ment it is 
desirable that the learned Judge should 
state the reasons for such an order. In 
this case as I have already said, liaving 
regard to the fact tliat the learned Judge 
who tried the case, had all the oiroumstanoes 
connected w'th it, present to his mind at the 
time ho mado the order and having regard to 
what he said in his judgment, by which he 
decided the question of liability, it seems to 
me that there wore materials upon which the 
learned Judge was justified in exercising his 
discretion in the way he did. 

For these reasons in my judgment this 
appeal should be dismissed with costs. 

Richardson, J.—I agree. 

N. H. Appexl dismissed. 

Attorney for the Appellaut—Mr. H, G, 
Banerjec. 

Attorneys for the Respondent.—Messrs. 
Khaitan & Co. 


MADRAS HIGH COURT. 

FULL BENCH 

Appeal against Appellate Order 

No. 4.5 OF 1922. 

November 6, 1923. 


PresentSir Walter Salis Sohwabe, 
Kb., Chief Juebioe, Mr. Justice RameUm 

and Mr. Justice Waller. 


RAJAGOPALA AIYAR minor by (jUArdian 

RAMACHANDRA AIYAR— Petitioner_ 

Defendant—Appellant 


RAMANUJACHARIAR and another_ 

Coum'ER.PETiTioNERs-P urchasers and 
Decree .colders— Respondents. 


Civil rrcc<(tiire CtHc {Act V of 1008) *• 
rr. 22, 90 L’viitaticn Ad {IX of 


V XXJ, 
tSch. I. Arts. 


166, 181— of decree—Notice of attachment, 
absenc-’ of—Effect of —Sale, wh-thcr void^Application 
t) s.’t astde mle, nature of - Limitation—Appeal, 
whether ItceSah set astd'—Terms. 

la a ca.<ie where ooiioe coder O. XXI, r. 22 of the 
Civil Prooddare Code ha^ oot, beeo and the 

O'liiii-tioa id due not to tbo faot that 9ub>Rale (2) of 
the rule ba^ been applied, but to the faot that notioa 
waa not a^ked for a ^ale held iu exeoutioo is void aad 
Dct merely voidable as againat the person to whom 
Qotioe $;hould have b-eo bit was not iss’aed. 

0 >pal C/iaJMiL:r Cknltcrjce v. Gunamont Dasi, 22 0. 
370 at p- d72, ^ u (od I )eo. N. S ) 251; Itaghunath Das 
V. Sundar D,is Khelri. 24 lod Cas. 304 ; 42 G. 72; 16 
C. W. N. 1068, I L W. 6-j7; 27 M. h. J. 160; l6 M. 
L. T 353; (1914) M. W. N. 747; 16 Bom L. F. 814; 
20 0 L J. 655, 18 A L J. 151 ; 41 I A. 261 (P. 0.). 
Spam Mandat v. Sati Nath Danerjee, 98lnd.Oes- 
483; 44 0. ‘J64; 24 C. L. J 623; 21 0. W. N- 776, 
followed. 

Kasivjswaua/ftan Chetiiiv. Somasundaram Cketty, 
70 Ind. Gas. 611; 45 M 876; 42 M. L J. 422; (1922) 
U. W. N. 173; 1922) A. I. R. (M.) 9d; Doraisamf 
V 6*Atd(im6aram Pillai, 75 Ind. Jas. 46; 45 M. L* 
413; 18 L. W. 677; 3i M. L. T. 25; (1923) M. W. N. 
817; (1924) A. I. a. (M.) 130; 47 M. 63, overruled. 

Malkurjun v. Narhari, 25 B. 337; 5 C. W. N. 10; 3 
Bom. L. K. 927 ; 2« i. A. 216; 10 M. L. J. 868; 
7 aer. P C. J. 739 ; *P. C); Ilewa Mahton7» 
Kishen Singh, KG 18; 13 1. A. 106; 10 Ind. Jar. 428; 
4 Sar. P. 0. J. 746; 7 lad. Dec (N S.) 13 (P.O.); 
distinguished. 

Whore a sale in excoution of a decree is void as 
against a party and ha applies for relief onder 
seoiion 47 of the Civil Procedure Code or other* 
wise, the oase is governed by article 18L and not by 
article 166 of schedule 1 to the Limitation Act. 

Seshagiri Rao v. Srmivasa liao, 56 Ind. Oae. 260 ; 
88 M. L. J. 62 ; (1920) M. W. N. 122 ; 43 M. 313 ; 
followed. 

Chief Justice atid Waller, JJ i—An appUoation to 
set aside a Coart sale on the ground that no notice 
was given o! the applioatiou for attachment and order 
for sale of the property is not covered by O- XXIj f* 
90 of the Civil Pcooedure Code but comes under Beotwn 
47 of the Code and an order passed on the application 
is, therefore, appealable as a deoree. 

Ncelu Nethiar v Subrainarda Moothan* 68 Ind. Oas. 
80J ; (1919) M. W. N. 89/; 11 L. W. 69, followed. 

Wheto an applioation is made to set aside a Court 
sale on the ground of want of notice in aoootdanoe 
with the ptovisious of O- XXI, t. 22 of the Civil Proce¬ 
dure Code and tho sale is set aside and it appears that 
the defendant judgment-debtor was properly before the 
Court and his interest is liable to be eold in eatis* 
faocioD of the deoree, the petitionee can only be pe^ 
milted to recover possession of the property on P*y* 
ment to the purchaser o! what he has paid togeihef 
with interest less any amount be may have received 
for mesne profits. 
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Appeal against the order of the District 
Court, East Taojore at Negapatam, dated 23i d 
January. 1923, in C. M. A. No. 81 of 1921, 
preferred against that of the Suhordinate 
Judge, East Tanjore at Negapatam. in MiscoU 
laneoua Application No. 278 of 1621, in O. o. 
No. 13 of 19l6. on the file of the Court of the 
Temporary Subordinate Judge, Taujore. 

This appeal ooming on for hearing on the 
2l6t day of Septemeber 1923 and the 10th 
October 1923 and Messrs. T. NansimJta 
Ayyangar and N, S. Bangaswami Ayynnijar, 
for the Ist Bespondent having raised a preli* 
minary objection and upon hearing Mr. 1*. 
Barnaswami Ayyar, for the Appellant, the 
Court made the following 

ORDER 

Schwabe, C. J. —A perliminary point is 
taken that no second appeal lies because it is 
said that this is an appeal on a petition based on} 
there being a material irregularity in publising 
or oonduoting the sale within the meaning 
of O. XXI, R, 90, that the order made 
under rule 92 setting aside the sale, was an 
order made by reason of that material irre¬ 
gularity or fraud, and that as no second appeal 
lies from orders made under rule 92, there 
can be no second appeal here. The answer 
is that it may be prefeotly true as regards part 
of the appeal, but one of the grounds on which 
the appellant relies is that no notice was given 
of the application for attachment and order 
for the sale of the property and that, that 
comes under section 47 of the Civil Procedure 
Code and is, therefore, appealable as a decree. 

The only direct atthority on the point is 
the Judgment of Oldfield and Sesbagiri 
Ayyar, JJ., in The Khedath Neelu Neithiar 
v. Suhramania Moothanil), where, under some¬ 
what similar oiroumstaoces which were not 
really so strong as this, because the failure to 
give notice was at a later stage, they held that, 
where an application is made which is partly 
covered by r. 90 of O. XXI and partly 
not BO covered, althongh the order purports to 
have been made under r. 92 of O. XXI, 
a second Appeal will lie. 

There are dicta in other eases to the effect 
that, where there is absence of notice, there is 

(1) 68 Ind. 809; 11 L.W. 69; (1919) M.\VN.897. 


a remedy uudor O. K\I. Rule 90 or 
section 311 of bho (OM Civil Procedure Code 
which corresponds with it, particularly in the 
decision of the Privy Council in Malknrjun v 
Narkari (2) bub, on looking carefully into 
that case, wo nobo that this point was in 
no wav before tlie Privy Council; bub apart, 
I think that tlio decision in 11 L. W. is an 
autliority, and I should myself come to the 
same conclusion as was coma to, in that caso, 
because looking at the words of O. XXI. 
r. 90, they appear to me porfectly plain. 
What is being dealt with there is a material 
irregularity or fraud in publishing or conducting 
a sale ; and I cannot bring my oaind to the 
view that the failure to give notice of the 
apolioabion for leave to attach and sell is an 
irregularity in publishing or conducting the 
sale. It seems to me that it is really a con¬ 
tradiction in terms. There is no sale to 
publish or conduct until after leave of the 
Court has been obtained (a) to attach tlie 
property aud (b) to sell. 

Whether or not that failure to give notice 
is an illegality, is a matter which is entirely 
irrelevant for the present purpose because it is 
only certain kinds of irregularities that are 
covered by O. XXI, r. 90, If the omis¬ 
sion in this case was the other kind of irreg¬ 
ularity or wheblier it renders the whole sale a 
nullity, it is not brought within the wording 
of that rule. The preliminary point fails and 
this appeal must proceed. 

Waller, J.-I agree that a second appeal 
will lie. 


This Appeal against Appellate Order No. 45 
of 1922 came on for hearing again on the 24th 
and 25th September 1923, and upon hearing 
the arguments of Mr. V. Bamasunmi Ayyar, 
for the Appellant, and Messrs. T. Narasimha 
Ayyangar and N. S. Bangaswami Ayyangar, 
for the let Respondent the Court made the 
following: — 

ORDER OF REFE ENCE TO A 
FULL BENCH. 

The Question in this case is as to the validity 
of a sale held in ezecution of a decree for main- 

(2) 25 B. 887 ; 6 0. W. N. 10; 9 Bom- L- R- 927; 27 
I. A. 916; 10 M. L. J. 868; 7 Bar. P. O. J. 799 (!’. C.). 
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feenanco. Appellant was tlie 3rd defendant in 
the suit. The contesting respondent is the pur¬ 
chaser in execution. The Sub-Judge found 
that the sale was invalid as notice of execution 
binder O. XKf, Buie 22 had not been 
issued to 3rd defendant and Umt tlie applica¬ 
tion was in time under Article 181 of the 
Limitation Act. Finding, further that the 
property had been sold for considerably 
less than its proper value, he proceeded to set 
aside the sale under O. XXT, R. 90. The 
District Judge, on the other hand, was of 
opinion that notice to 3rd defendant was 
unnecessary, that the sale was not invalid and 
that the application was barred by limitation 
presumably under Article 166 of the Limita¬ 
tion Act. lie added that there was no 
allegation of fraud or collusion against Ist de¬ 
fendant. Had ho said that no fraud or collusion 
had been proved, he would have been more 
accurate. There were certainly allegations— 
no doubt, of a vague description of fraud and 
collusion against Ist defendant and the plaint¬ 
iff in the suit. Nothing, however, was alleged 
against the auction-purchaser, though it is 
now suggested that ho was a party to the 
fraud, as a result of which the property was 
sold for less than its proper value. There is uo 
evidence of any collusion between these persons. 

The auction-purchaser is not connected with 
Ist defendant’s family. It is nob at all 
probable that the plaintiff and Ist defen¬ 
dant, who were on opposite sides in the 
suit, would have colluded together. Plain¬ 
tiff had no interest whatever in getting the 
land sold for a low price. Her interest, if she 
bad any, lay in the opposite direction. Nor is 
it apparent why let defendant should have 
conspired bo bring to sale only that part of the 
property in which she had a life estate. 

The evidence as to tlie alleged inadequacy 
of price is nob very eatisfactory but wo accept 
the finding of the Subordinate Judge that the 
sale was in fact at an undervalue. 

II. The finding that there was no fraud or 
collusion does not end the matter. The next 
question is whether the sale, as against 3rd 
defendant's inter^-sb, is invalid or not. 3rd 
defendant bad undoubtedly a vested interest 
in the property eo'd and a notice snould have 
gone to him uuder O. XXI. r. 22. It bae 
been held in Gopal Chundcr CJM-Unjee v 


Giinaoioni Dasi (3) that the omission to give 
such a notice renders the sale void. This deci¬ 
sion has been approved by the Privy Council 
in Raghuiiath Das v. Sunder Das Khetri (4) 
aud followed in Suam Mandal v. Satbuith 
Banerjee (5). The last case has been 
dissented from in Kasi VisvanatHan Cheity 
V. d-omasundaram ChettytiG) where it has been 
decided that the non-issue of notice under 
O. XXI, r, 22, is a mere irregularity and 
not an illegality affecting the jurisdiction 
of the Court to execute the decree. The 
Judges refused to follow the Privy Coun¬ 
cil ruling on the ground that it was passed 
under the old Civil Procedure Code which had 
in it no provision corresponding with the pre¬ 
sent sub-rule (2) of r. 22. The ruling in 
Syam Maridal v. Satinath Banerjee (5) they 
dismissed with the remark that it had not 
considered tbo effect of sub-rule (2). In 
Doraisami v. Chidambaram PiZ?ai'(7},3PENCBR, 
J., arrived at the same conclusion '* so long " 
he said as r. 22, clause (2) pernoits an exe- 
outiug Court to dispense with notice for rea¬ 
sons to be recorded, it is diffioult to see 
how the issue of process without notice and 
without recording reasons would affect the 
jurisdiction of the Court or would be more 
than an irregularity.” We think that the 
decision in Syam lHandal v. Satinath Baner- 
jee (6) is correct and that the ruling in 
Kasi Visvanathan Chetty v. Somasundaram 
CJictiy (b) lias been too widely expressed. It 
may well be that, where an application has 
been made under sub rule (2) and the condit¬ 
ions contemplated by that sub-rule exist, the 
non-issue of notice without the recording of 
reasons would bo amere irregularity. But we 
are of opinion that when, as here, it is not 
even suggested that the conditions required 
by sub-rule (2J existed or were under the con* 
sideration of the Court, the Privy Council 
ruling in Baghunath Das v. Su^ar Vas 

(9) 20 0. 870 at p. 972; 10 led. Deo- (N- 8 .) 251. 

K) 24 Ind. Caa 904 ; 42 0- 72 ; 18 0, W N. 1058: 
1 L W. 587 ; 27 M. L. J. 160 ; 16 M. L T. 868s (1^*^) 
M W N. 747 ; 16 Bom. L R, 814; 200. L.J. 

18 A. b. J. 164; 41 I. A 26 (P. 0.) 

16| SSIod. Gas. 493 ; 44 C. 964 ; 24 0-L.J. 688 : 
21 C. W. N. 776. 

(6) 70 Ind. Cap. 611 • 45 M. 875; 42 M. L. J- 422; 
(1922) M.W N i73 ; (1922) A. I R. (M.)93. 

(7) 75 Ind Cas. 46 ; 46M.L. J. 4l8; 18 L. W- 
61 7 ; 03 M. L. T. 26 ; (1929) M. W. N. 817; (1924) A. 
I R. (M) 130; 47 M. 68 . 
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Khctri (4) should be toUowed. The rulini* ro 
porbed in }ii'kirju,n v. Nirfexri (3) 13 q-)!; »\,.i 
aubhoriby bo the oonbrary ; for iu that 0 'i?e, 
nobioa was Issued on a parbioaUr psrso'i unlar 
the direobioQ of the Court bub it was suhse- 
queubly held that that direotioo ^v>\^ vvroii^* 
and this, the Privy Oounoil oonsiderel bo 
bo no more than au irro 5 »ularit.y, which 
rendered the sale not void, bub voidahlo. In 
another case E-im Kinkir Tc'-oari v. 

Ram Panja ( 8 ) the Privy Counoil decision 
was followed. The Code applicable to 
it was no doubt, that of but tbo opinion 

was clearly expressed that the law had nob 
been altered by O. KXI, r. 22 of the 
present Code. The rulinj^ referred bo abovo 
Diraisatomi v. Gkidxmb^imfn PiUai (71 
expressly dissents from Uighuri'itk-tS'vm 
Iyengar v. Qopaid Ban (9). In view of the 
oondiobing opinion on bbo point, we think that 
the besb ooursa is to refer for the decision of a 
Full Bench the following question. 

Whether, in a case where notice under O. 
XXI, r. 22 has not been issued and the 
omission is due not to the fact that sub>rule 
( 2 ) has been applied, but to the fact that notice 
was nob asked for, a sale held in execution is 
void or merely voidable as against the person 
to whom notice should have been, but was not 
issued. 

If the answer to the question above pro¬ 
pounded is that the sale is void as against 
3rd defendant, a further question arises ~that 
of limitation, i. e., whether the article of the 
Limitation Act applicable is 166 or 181 or some 
obher and if so whioh article. On this point 
again there is a considerable divergence of 
opinion. In the decision reported in Seshagiri 
Boo 7 . Srmivas% Bao (lOj it has been held 
that, when a sale is absolutely void for want 
of jurisdiction, the article applicable is article 
181. The same oonolasion was arrived at in 
Ram Kinkar Tewari v. Sihiti Bam Panga 
(8). Both of these decisions have been dissented 
from by Oldfield and Venkatabdbba Bao, 
JJ., in Oanapathi Mudaliar v. Krishnamachari 
( 11 ) (where also a sale was impugned as void), 

(8) 46 lad. Caa. 221: <27 0. L. J. 6‘i8. 

(9) 68Iod. Gas. 667 ; 41 M. L. J. 647 ; (1921) M 
W. N. 782 ; 15 U W. 129 ; il922) A. I. B. (M) 307. 

(10) 66 Ind. Caa. 260 ; 48 M. BIS ; 88 M. L. J- 62 ; 
(1920) &f. W. N. 127. 

(11) 70 lod. Gas. 748 ; 48 M. L. J. 184; 16 L. W, 
178; 81M. Ii. T. 185; (1922) M. W. N. 614 ; (1922) A. 
I. R. (M) 417. 


the first on the ground that tho dooision was 
supoortel by rofnronoo to an nnroporbed case 
and not hy any independent reasoning and the 
second on the ground that the relevant part of 
tho judgment was As to the Madras 

case, the rati-) —wh'ch tho-Tudgoe 

possU)ly oonsil.u’ed too obvious bo require 
statement—doubtless was that a void sale 
need not lie set aside. To the Calcutta Law 
Journal Case the decision it is true, ultimately 
rested on section 18 of tho Limitation Act, but 
tho question of the Article of Limitation 
applicable did arise directly in the suit and we 
think that tho decision on it can scarcely be 
dismissed as o^nter. 

Another case Das Naraiian Singh v. 

Mii-k(imad Ycsiif, is reported in (12) bub there 
it was held that what liad occurred was a 
mere irregularity and that the Court had 
jurisdiction bo sol!. In other words, the decision 
was that the sale was voidable and not void. 
It was, no doubt, that article 166 governed 
all applications “ on whatever grounds" 
bo have an execution sale set aside, but that 
is not to say that the same article applies to 
oases where the sale is void and need not be 
set aside at all. 

In a Madras case Konide7ia Ramagya v. 
Konidena Bamamma (L3) it is was hold that 
article 166 governed all applications, under sect¬ 
ion 47, Civil Procedure Code, to set aside sales 
on the ground either of illegality or irregularity. 
In another Madras Case Thekiedalh Neela 
Neithiar v. Subramania Moothan (l), it was a 
notice under O. XXI, r. 66 that was in ques¬ 
tion. The decision was that article 181 did 
not apply. There is, however, in the course 
of the judgment a reference to the issue of 
the notice required by O. XXI, r. 22 as being 
a condition precedent to the validity of any 
exeeution proceedings. One of the Judges was 
a party to the decision in Kasi Visvanalhan 
Chetty V. Somasundaram Cketty (6). 

In Baghumthaswami lyenger v. Gopaul 
Bao (9), the judgment in which Oldfield, J, 
concurred was delivered by Ramesam, J., who 
laid down that where an execution sale is void, 
it need not be set aside. The question of limi- 

(12) 61 Ind. 823 ; (1921) Pat. 181 ; 8 U. P. L. 
B. (PAt) 33 : 6 P L. 9. 319 ; 2 P. L. T. 101. 

(13) 74 Ind.Ofti. 459; (1922) M. W. N. 176 ; (1922) 
A. I. R. (M) 95; 16 L. W. 934. 
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feation did nob ariso, bub, if lb had. presumably 
bhe deoisioQ would have boon thafc articlo 
166 did not apply. This decision was dissent¬ 
ed from in Dorwarni v. Ckid'nabira'n 
PiUaiiT) by .=^pencf;r and Krishn vy, JJ. 
Tn Parirtia Siv i- Tk'‘Vfi>‘ v. Pu ukuop i Thevcr 
(14) In A. A. O. No. 74 of 1922, Spencer and 
DevadosS. -TJ.. dissented from Se^hi-gtri. liio 
V. Srinivasa (lO) and followed, Gampathi 
Miidaliar v Krishnamachari (11). In A A.O. 
No. 77 of 1921, Spencer, .T , did nob decide the 
question of limitation. 

Venkatasubba Rao, -T., held that the sale 
in question is Toid. fie held further that 
bhe application then under consideration was, 
in substance, one to declare that the sale was 
in-operabive and that, therefore, artioie IGG 
could nob govern it. 

I need refer bo only two more Madras 
oases. In one of them Mitthiah Chettiar v* 
Bawa Sahib (15), OLDFIELD and Tyabji, J-I., 
disagreed as to the applicability of article 166. 
Oldfield, J., was of opinion that the applica¬ 
tion, though it may have been made under 
section 47, Civil Procedure Code, was es¬ 
sentially one to set aside a sale and was 
therefore, barred under article 166. In the 
other Pakifidanti'i v, Giinti Zjashmi Nara~ 
samma (16) the question we are now 
considering did nob arise. Sadasiva 
Ayyar, ^ J., however, did refer to it. 
His opinion was that, if tbo application he was 
dealing with was one bo set aside the sale as 
distinguished from one for a declaration of bhe 
invalidity of tho sale as against bhe applicant’s 

rights it was barred by limitation under article 
166. 

Only one other decision need be mentioned 
—that in AZani Singh MauHtata v.Nawab 
Bahadar of Murshadabnd (17) which is in 
favour of bhe view that article 166 governs 
all applications under section 47, Civil 
Procedure Code. As the correobness of bhe 


(H) 77 lad. Ca<^. fi31 ; 18 L. NV. 780 • fS M T. l 

I r'' Snait ^ ^ 

^^05) 2ti Ind. Ca3. 48 ; 27 M. L. J. 605 ; 1 L. W 

^^Ub) 29 Ind. Caa. 314; 33 N. 1076: 23 31. L. J 

(17) 50 lod. Cafl. 202 ; 46 C. 604 at d 695 • 96 Ai 
T. J. 210 ; 17 A. L. J. 202 ; 23 C- W. N 531 • 20 0 r 

Bom. L R. 611; M.w.N. 346; 46 I. a, 60 fp.'o ] 


decision Seshagi*i Eao v. Srinivasa Rao (IQ) 
has been doubted, we think that bhe ques¬ 
tion should be referred to a Full Bench 
for final decision. Esgenbially the ques¬ 
tion is this—where a sale in execu¬ 
tion is void against a particular person, 
is it a necessary part of his remedy that he 
should ask to have the sale set aside ? If the 
answer is in bhe affirmative then probably 
article 166 applies. If on the other band, he 
need not get bhe sale set aside, but his applica¬ 
tion can be treated as one for a declaration 
that the sale is void as against him, artioie 
181 would seem to govern the case. The ques¬ 
tion we would refer to the Full Bench is this: 

Where a sale in execution is void as against 
a party and he applies for relief under 
section 47, Civil Procedure Cole or otherwise, 
what is the period of limitation that governs 
his application ? - 

This appeal came on for hearing on 26feh 
October 1923 in pursuance of the order of 
reference to a Full Benoh, dated lObh October 
1923 and upon perusing the grounds of appeal 
and the order of the lower Court and bhe re¬ 
cord in the case and the said order of reference 
to a Full Bench and upon hearing bhe argu¬ 
ments of Mr. V. Ramaswami Ayyar, for the 
Appellant and Mr. K. S, Krishnasioaini 
Ayyangar for Mr. T. Narasimha Ayyangar and 
Mr. N. S. Rangaswami Ayyangar, for the 
Rgpondeufe, bhe court delivered the following 

JUDGMENT. 

Schwabe, C. J,— If this matter were free 
from authority I should incline to the view 
that non compliance with bhe provisions of 
O. XXI. r. 22 was a material irregu¬ 
larity, and nob an illegality which would make 
the subsequent sale a nullity. In England 
there was a rule of Common Law that 
judgments after the lapse of a year and a day 
could not be executed unless an order for 
what was known as a scire facias was first 
obtained. There are authorities to the effpol> 
t)iab the disregard of that rule rendered a 
subsf quenb sale in execution voidable and not 
viod Blanchenay v. Burt (18), and Good Title 
V. Bad Title (19), and the same rule applies 
m America—see Freeman on Void Judicial 
bales, page 97. Bub in my judgment 

(18) (1898) 4 Q. B. 707 : 3 G & D. 613 ; 13 Ii. J* 
Q. B. 291 : 7 Jut 675; 114 K. R. 1064. 

^1837) 9 Dowl. P. 0. 1000 at p. 1009 ; 6 Jur- 
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there are authorities here to the contrary 
which preoluae spoh a view beinq taken 
here. In QopaJ Ghumler Ghatt^rjt^.e v. Gma- 
viani Dasi (3), their Lordships of the 
Calcutta High Court laid do\ia that a 
notice under section 243 of the Code of Civil 
Procedure of 1882 was necessary in order that 
the Court should obtain iurisdiotion to sell a 
property by way of execution as against the 
legal personal representative of the deceased 
judgment-debtor. In Ragmath Das v. Sundar 
Das Khstri (4), the judgment-debtor had be¬ 
come an insolvent and a sale in execution took 
place without proper notice under the same 
section and their Lordships of the Privy 
Council held that the sale was a nullity. In 
the case before us no notice has been given of 
execution 'proceedings to the infant petitioners 
although a year had elapsed since the decree, 
but I can see no difference in principle between 
the position of legal representatives of a deceas¬ 
ed judgment-debtor, or the Official Assignee 
of the judgment-debtor’s estate, and that of 
a party to the suit who has not himself 
been served with notice of an application for 
execution niore than a year after the decree, 
and is ignorant thereof. The provision for 
notice in the two oases of legal representa¬ 
tives and of parties when more than one year 
has elapsed are contained in the same rule, 

O. XXI, r. 22, which is in the same terms as 
section 248 of the Civil Procedure Code of 
1882, and I do not think that it is possible to 
hold that in one case failure to give notice is 
a mere irregularity while in the other it 
results in the Court having no jurisdiction to 
sell at all. In Shyam Mandal v. v. Sitinath 
Bannerjee (5), Mookerjbe and Cuming, JJ., 
held that a proper notice under O. XXI, 

7. 22 after the lapse of one year from the 
decree was the very foundation of the 
jurisdiction itself, and that failure to give it 
rendered a sale inoperative even as against 
a stranger. It is right to point out that in 
that case an application was made to prevent 
the (tanffrmation of the sale before It 
was completed and no question of limit¬ 
ation arose, bub the grounds of the decision 
are quite clear and unless we disagree with 
them they are conclusive of this point. In 
Viavanatham Ohetty v. Somasundaram Chatty 
(6), a Bauch of this Ooart held that the 
non-issue of notice under O. XXI, r. 22 
10-11 


was a more irregularity, and not an illegali¬ 
ty affecting the iurisdiotion of the Court" to 
execute the decree, and in DiirastOdmi v Chid¬ 
ambaram Pillai (7) Spencrb, L, took the 
same view; and Krishnan. ,T.. sfcabo.i 
he would have been in favour of referring 
the matter to a Full Bench but for the deci¬ 
sion of the Privy Council in Mallikarjan v 
Nair ihan (2) which he considered rendered 
it unneoessary to do so The ground on which 
the Privy Oounoil oases referred to above 
were sought to be distinguished from this 
case, was that O. KKI. r. 22 differed 
from section 248 of the Civil Procedure Code 
of 1882 in that, O. XXT, r. 22 provides 
that the Court oan issue process in execution 
without issuing the prescribed notice, if for 
reasons to be recorded, it considers that the 
issue of such notice would cause unreasonable 
delay or would defeat the ends of justice, 
while there was no such provision in the Code 
of 1882; and that as there is now a discretion 
in the Court to excuse the notice it follows 
that the failure to give such notice must be 
a mere irregularity. I am not able to follow 
this reasoning. I do not appreciate how the 
failure to give such notice can have any diffe¬ 
rent effect under the new Cods to what it 
had under the old Code, merely beoause the 
new Code provides that in certain cases the 
Court can dispense with the notice. In my 
judgment the only effect of this sub-section is 
to give the court jurisdiction in certain oases 
in which without it the Court would have 
none. Mallikarjan v. Narahari (2), is nob 
an authority to the contrary, for in that 
case notice was served on a person whom the 
Court had ordered to be treated as the legal 
representative of a deceased party and who, 
it was subsequently held, was not the proper 
legal representative, and the Privy Council 

held that this was a mere irregularity as the 

Court was acting within its jurisdiction though 
wrongly. Rewa Mahton v. Ram Kishen 
Singh (20) was relied upon as an autho¬ 
rity against this view. In that case 
there were cross-decrees in separates suit and 
execution was ordered on one of them without 
taking into account the other, although it was 
provided by section 246 of tiie Code of 1877, 
now O. XXIj r. 18, that execution oan only 


(20) 14 0. 18 ; 19 I. A. 106 ; 10 lod. Jar. 428 ; 
Sfl^. P. 0. J. 746 ; T lod. r>oo. (N. S.) 13 (P. 0.) 
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iflsue for fehe balance if any between the two 
decrees, and it was held by the Privy Council 
that this was an irregularity and did not 
render the pale vo'd. Their IjordshipB held 
that the Court had jurisdiction to sell, and 
that the purchaser was no more bound to 
enquire into the correctness of the order for 
execution than into the correctness of the 
judgment upon which the execution was issued. 
This is an illustration of a case where the 
Court was acting within its jurisdiobion on the 
proper interpretation of the section of the 
Code applicable, and does not assist in arriving 
at the proper interpretation of another sec¬ 
tion. It follows that the answer to the first 
question referred is that tho sale is void. 

The other question referred is what is the 
period of limitation that governs an applica¬ 
tion for relief where the property has been 
sold in execution and that sale is void. If the 
application is an application under tho Code of 
Civil Procedure to set aside a sale in execution 
of a decree, the Article of the Limitation Act 
of 1908 applicable is 166 and the period of limi¬ 
tation is 30 days from the date of the sale. If 
not, the application is one for which no period 
of limitation is provided elsewhere and it will 
be governed by Article 181, the period of 
limitation being 3 years from the date when 
the right to apply accrued. Lord Davey deli¬ 
vering tho judgment of their Lordships of the 
Privy Council in Khiarajama v. Daim 
(21) , a case where the Court had sold with¬ 
out jurisdiction tho property of persons 
who were nob parties to the proceeding or 
properly represented on the record—said " as 
against such persons the decrees and sales 
purporting to be made would be a nullity and 
might be disregarded without any proceeding 
to set them aside. If authority bo desired for 
these elementary propositions it may found 
in the judgment of Sir Barnes PeacOCK in 
Eishen Ghundar Ghosd v. AsJioorun (22).” 
That is direct authority for the proposition 
that in such a case it is not necessary to 
apply to the Court to set aside the sale. 

If it is possible for the petitioner in this case 
to proceed without applying to set aside the sale 
he could avoid the harsh limitation imposed 

(31) R3 0. 296 ; 1 0. L. J. 684 ; 83 I. A. 23 • 8 SftF 
P. C. J. 734 ; 9 0. W. K. 201; 2A . L. J. 71 ; 7 Bom. 

L. R-. 1 (P.C.) ’ 

(32) (1868) 1 Matah 647- 


bv Article 166. In my judgment he can do so. 
He could, bub for the provisions of section 47 of 
the Civil Procedure Code of 1,908 bring a suit 
for the possession of the property sold, and 
the purchaser would not be able to rely upon 
the Court sale as a defence, because that sale 
is a nullity and the Privy Council has held 
that it is nob necessary to take any steps to 
set it aside. By reason of section 47 all ques¬ 
tions arising between parties to the suit relat¬ 
ing to execution ought to be determined by 
the Court executing the decree, and nob by a 
separate suit, and it has been ^ held that the 
fact that a Court purchaser is a necessary 
party would nob prevent the application of 
this rule. But this is only a question of pro¬ 
cedure and the Court may treat the proceed¬ 
ing under this section as a suit subject to any 
objection as to limitation. It is unnecessary 
to consider whether the effect of this is that 
the period of limitation to be applied is the 
period provided by the Limitation Act in 
respect of applications or that provided in 
respect of suits. If the former, the period of 
limitation will be 3 years under Article 181 
and if the latter, the 12 years provided in the 
case of suits to recover possession of immovea¬ 
ble property. I cannot agree with the view 
that all applications under Section 47 are 
governed by Article 166 nor do I think that 
tho statements in cases to that effect are more 
than obiter dicta ; the intention being to 
express the view, with which I agree, that 
if an application is an application bo set aside 
a sale in execution of a decree it matters not 
whether the application is made under section 
47 or under O. XXT, r. 90. Seshagin 
Rao v. Srinivasa Eao(lO) is a direct authority 
for the proposition that when a sale is absolu¬ 
tely void for want of jurisdiction the Article 
applicable is article 181, and in my 
menb in view of the decisions of the Fnvy 
Council referred to above that oose was 
rightly decided. 

The petitioner is the guardian of infants 
who were properly before the Court as Defend¬ 
ants in the original suit, and their interest m 
the property was liable to be sold in execution 
in satisfaction of the decree, and they can only 
be permitted to recover possession of 
property on payment to the purchaser of 
what he has paid together with interest there¬ 
on at 6 per cent, less any amount'I he uiay 
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have reodlyed for mesne profits, and in the 
absenoe of agreements, this petition must go 
back to the Court of first instance to ascer¬ 
tain the amount and fix the date of payment 
and make the necessary order for carrying 
oat this direction. In view of the fact that 
the petitioner chose to frams bis application 
under O. XX.I, r. 90, and to make unfounded 
charges of fraud against the respondent, there 
will be no costs here or below. 

Ramesatn, J. —The facts of the case and 
questions referred to the Full Bench are stat¬ 
ed in the Order of Reference. 

The first question is—whether the sale is 
void, no notice having been issued under 
O. XXI, r. 22. Three possible views may be 
taken on the effect of want of notice under 
O. XXI, r. 22 of the new Code. 

(1) The want of notice is only an irregular¬ 
ity—This is the view taken by Oldfield, J., 
in Viswanathan Chetty. v. Somasundaran 
Ohetty (6), and I agreed with bis judgment. 

(2) The sale is void—This is the decision 
of the Privy Council under the old Code in 
Sagunaih Das v. Sundar Das Kketri 14) and 
it may be said that the addition of clause (2) 
in the new Code does note make any differ¬ 
ence when the mind of the Court was not 
applied to the need for notice. 

(3) An intermediate view may be taken 
viz., if the case is one to which clause (<i) of 
subsection (1) of rule 22 applies then the 
want of notice is merely an irregularity ; 
and if clause (6) applies the sale is void for 
want of notice. In this way Bagunath Das 
V. Sufidar Das Khetri (4), may be disting- 
Tushed. 

Now I confess there is something to be said 
in favour of each of these views. All that 
can be said in favour of (1) has been said by 
Oldfield, J„ in Viswanathan Chetty v. Soma- 
swndaram Chetty (6). (with which I agreed) 
and by Spencer, J., in Doraisamy v. Chidarn- 
baram Pitlai (7). 

Incidentally I may point out that the point 
doese not strictly arise in Doraisamy v. 
Chidambaram Pillai (7). There, the sale 
took place on 17th January 1916. The judg¬ 
ment-debtor died on I6tb December 1915. 
The application for attachment, for salj must 
have been ordered and tbe proolamation of 


salo must have boen sebblod before his death. 
It does not appear that an application for ex¬ 
ecution, bad to be made or was made after his 
death, and if there was uono, it cannot be 
said that O. XXI, r. 22, was violated. If 
the sale in that case was viod it must bo only 
on the ground that the judicial proceeding 
after the death of the judgment-debtor and 
without bringing any legal representative on 
the record was void as hold by Oldfield, .T. 
and me in Bagiinathaswami Iyengar v. GopaiU 
Boo (9), but bpencer and Krishuan, JJ., dis¬ 
sented from this view, lu tlie judgment of 
my Lord, my Lord has given reasons against 
adopting the reasons of the decision in Viswa- 
naiha7i Chetty v. Somasunrhiram Chetty lu), 
and of Spencer, J., in Doraisamy v. Chidam¬ 
baram Pillai (7). 

(2) The second view was adopted in Shyam 
Mandal v. Satinath Boner (5), dissented 
from by Spencer, J., in Doraisamy v. Chidam¬ 
baram Pillai (7), is supported by the Judg¬ 
ment of the Privy Council in Bagunath Das 
V. Sundar Das Kketri (4). and now by my 
Lord the Chief Justice. I understand that 
my brother Waller, J., also agrees with this 
view. 

(3) The third view was urged before Old¬ 
field, J., and myself and was rejected by us 
in Viswanathan Chetty v. Somasundaram 
Chetty (6). As my Lord now points out there 
is somotbing to be said in its favour, but tbe 
language of tbe Judicial Committee which 
does not make any distinction between clause 
(a) and clause (6) of section 248 of the old 
Code (corresponding to O. XL I, r. 22 of the 
present Code) prevents us from accepting it. 

With no strong inclination in favour of any 
one of the three views stated above, and in 
order that our'judgment may be unanimous, 

I would formally drop the conclusion I adopt¬ 
ed in Viswanathan Chetty v. Somasundaram 
Chetty (6), and agree with my Lord and 
Waller, J., on the first question referred to 
the Full Bench. 

The second question referred to the Full 
Bench presents no difficulty. Once we are 
agreed that Bagiinath Das v. Sundar Das 
Khetri (4), applies, that case is oonolusivo 
that the salo has net got to bo sot asiue, (bdy 
if it has bo be set aside, Article I6G applies 
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If rmb, Article 181» when the matter arises, 
under section 47 or Article 144 when the 
question arises iq a suit (as in Bagunath 
Das V. Sundar Das Khetri) (4), would ap¬ 
ply. I agree with my Lord’s proposed answer 
bo the second question and with the further 
order as to mesne profits and costs. 

Waller. J.- I agree entirely with the Judg¬ 
ment of the learned Chief Justice and have 
nothing to add to it. 

V. N. V. Answered accordingly. 


CALCUTTA HIGH COURT. 

AppealJfeom Appellate Decree 
No. 423 OP 1922. 


March 20, 1924. 

Present : —Mr. Justice Suhrawardy and 
Mr. Justice Graham. 

RAME3H CHANDRA DAS— Appellant 


versus 

MAHARAJA BIRENDRA KISH AN 
MANIKYA BAHADUR —Respondent 


Civil Procedttre Code (Act y of IQOS) « n 

Pnucc^Ma;cnl:,~il:Zl iar -^ 


Aot Suoh pfinoo is not n minor within tu 
^ 0. XXXll, Civil IVooecl 
entitled to aot through hi.^ 

totioB 66 ol the Oodf ol Civil rrMedair"'*"* 


Mathura Mohan Roy v. Surendra Narain Deh, 10. 
108 ; 24 W. R. 464 ; 1 Ind. Dao. (N. S.) 71» followed. 

Rule in the matter of an application for 
substitution of the heir of the deceased res¬ 
pondent and appointment of a guardian-ud- 
litem. 

Babu Mahandra Nath Boy (with Babus 
Bamesh Chandra Sen and Saiitemoy Majurn- 
dar), for the Petitioner :—My Lords, the Res¬ 
pondent in the appeal in connection with which 
this application arises, viz. Maharaja Birendra 
Kishore Manikya Bahadur of Tipperah died on 
the 13th August 1923. On his death the 
appellant made an application for the substi¬ 
tution of the name of Maharaja Bir Bikram 
Kishore Manikya, the son and heir of the 
deceased Maharaja alleging that he was a 
minor and proposing, Maharani Srimati Arun- 
dhati Mahadevi his mother as his guardian 
ad litem. The present application is by the 
said Maharani Srimati Arundhati Mahadevi 
for a decision as to whether Maharaja Bir 
Bikram Kishore Manikya Bahadur is a minor 
for the purposes ‘of the present appeal which 
is one of many of his cases pending in British 
Indian Courts. The Maharaja is above 16 
but has not yet completed his 16th year. The 
Governor in Council has appointed with the 
approval of the Government of India a Coun¬ 
cil of Administration for the Tripura State 
with Rai Jyotish Cnandra Sen Bahadur as the 
Vice-President, and the Manager and agent of 
the Maharaja with respect to his estates in 
British territories. The notioes for the sub¬ 
stitution in the present appeal have been 
served upon the mother of the Maharaja, the 
Government pleader aqd the Vice-President 
of the Council of Administration, The Vice- 
President, however, referred to the Govern¬ 
ment as to what should be dons regarding 
substitution of the name of the Maharaja in 
all the pending cases of the State in British 
Courts. The reply of the Government embo¬ 
died in a letter dated 27tb January 1924 is to 
the effect that ‘‘ the name of His Highness 
the Maharaja should be substituted in those 
suits acting through his manager in whose 
favour a power of attorney should be executed 
by the Maharaja himself for that purpose. 
Therefore, the decision of the Government is 
that the Maharaja has attained majority. But 
a decision of blio Court is neoossary for the 
purposes of the suits pending there. Under 
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O. XX.XII, r. 3 of the Civil Prooedure Code the 
Court has to satisfy itself as to whether the de¬ 
fendant who is alleged to be a minor is really a 
minor, before a guardian is appointed to aot 
on his behalf. 

Now aooording to r. 16 of O. XXXII, 
the rules regarding the appointment of 
a guardian are not applicable to a Ruling 
Chief like the present Maharaja. Besides, 
the Maharaja is not a minor as contem¬ 
plated by O. XXXII of the Civil Proce¬ 
dure Code* For, according to it a minor is a 
person who under the Indian Majority Aot 
(is of 1875) has not completed the age of 18 
years or a person of whose person and pro¬ 
perty a guardian has been appointed by a 
Court of justice or whose property is in the 
hands of the Court of Wards and he has not 
completed the age of 21 years. Again, the 
preamble of the Indian Majority Aot states 
that the same is applicable only to persons 
domiciled in British India. The Maharaja, 
however, does not live within British India 
and is not domiciled in it. 

What, then, ts the law by which ‘ the ques¬ 
tion as to whether the Maharaja is a minor 
or not is to be determined.' Before the Indian 
Majority Aot, there was no enactment govern¬ 
ing the people of the town of Calcutta regard¬ 
ing the age of majority. The Act XI of 1858 
which lud down 18 years as the age of majori¬ 
ty governed the people in the Mufassil out- 
ude Calcutta. Under such circumstances the 
Full Bench decision in the case of Mathura 
Mohan Boy v. Swrendra Narain Deb (1) con¬ 
cluded that the age of majority of a Hindu 
living within the town of Calcutta was to be 
determined by his personal law. If, therefore, 
the Majority Act is not applicable to the 
Maharaja, Us personal law must be resorted 
to. The personal Law applicable to the Maha¬ 
raja is the Dayabhaga branch of the Hindu 
Law aooording to which a person who has 
completed 15th year is to be considered as to 
have attained majority though under the 
MUakshara branch one hasto complete thel6th 
year for that purpose (passages cited from 
Mayne’s Hindu Law. 9th edition, page 232, 
and Trevelyan on Law relating to Minors 5th 

(1) 10.108; 24 W. K 464 ; 1 Ind. Deo. (N. B.) a. 


edition, page 200). Therefore, my submieeion 
is that the present Maharaja having completed 
his 15tb year ho can no longer bo treated 
as a minor for legal purposes in British Indian 
Courts. 

Babu Sasadhar Hoy, (for the Opposite- 
Party :—My application for the appointment 
of a guardian was meant only to safe-guard my 
client B interest. I have no objection to tiie 
Maharaja’s being considered as having attained 
majority if that does not prejudice my client’s 
interest in any way. [Babu Govinda Chandra 
Deo Boy (with Babu Birendra Chandra Das), 
for the Manager]. I have no objection. 

JUDGMENT. 

Suhrawafdy, J.—This is an application by 
Maharani Srimati Arundhati Mabadevi of 
Tipperah asking for a decision of this Court 
as to whether Maharaja Bir Bikiam Kishore 
Manikya Bahadur, the present Maharaja of 
Tipperah is a minor for the purposes of the 
present appeal which is one of many cases 
pending in British Indian Courts in connection 
with his extensive 2emindary within British 
territories and for such order as to this Court 
may seem fit and proper. During the pen¬ 
dency of this appeal the respondent Maharaja 
Birendra Kishore Manikya Bahadur of Tippe- 
rab died on the 13th August 1923 leaving as 
his son and heir the said Maharaja Bir Bik- 
ram Kishore Manikya Bahadur who has 
succeeded to the Tipperah State, a Fendatory 
State in alliance with the British Government, 
as its Ruling Chief with the approval of the 
B.riti8h Government. The appellant there¬ 
upon applied for the substitution of the name 
of Maharaja Bir Bikram Kishore Manikya in 
place of the deceased Maharaja Birendra 
Kishore Manikya Bahadur as respondent and, 
alleging that be was a minor, proposed the 
applicant Srimati Arundhanti Mabadevi, his 
mother, as bis guardian ad litem. Notices 
were served upon the applicant, the Govern¬ 
ment pleader as also upon Rai Jyotish 
Chandra Sen Bahadur who is the Vice-Presi¬ 
dent of the Council of Administration of the 
Tipperah Estate. The petitioner Maharani 
Srimati Arundhati Mabadevi states that Maha¬ 
raja Bir Bikram Kishore Manikya Bahadur 
has nob yet completed his 16th year and is 
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governed by feho Dayabbaga School of Hindu 
Law. She, therefore, submits that according 
to the personal law of the Maharaja he has 
attained the age of majority. Sometime in 
November 1893 with the approval of the 
Government of India in the Political Depart* 
ment, a Council of Administration was con* 
sbituted for the administration of the Tripura 
State and hy a proclamation, dated the 9th 
December 1923 the Council of Administration 
assumed charge of the administration and Rai 
Jyotish Chandra Sen Bahadur the Vice-Pre¬ 
sident of the Council was appointed the mana¬ 
ger of the Cbakla Roshnabad Estates which 
are estates appertaining to the Tipperah Raj 
in British territory. It further appears that 
by a notification published in the Calcutta 
Gazette, dated the 5th December 1923, Part I, 
page 1826, the Governor in Council appointed 
the said Rai Jyotish Chandra Sen Bahadur 
manager of his Highness Roshnabad Estates 
to be the agent of the Maharaja under section 
85 of the Code of Civil Procedure. The 
question as to what course should bo adopted 
in the matter of substituting the Maharaja’s 
name in the pending suits, appeals and pro¬ 
ceedings was referred to the Government by 
the Vice-President by a letter, dated the 27th 
January 1924 and the answer given by the 
Government by its letter, dated the 25bh Feb¬ 
ruary 1924 from the Political Agent of the 
Tipperah Estate to the Vice-President of the 
Council of Administration of the Tipperah 
Estate is to the following effect: “ The 

name of His Highness the Maharaja should 
be substituted in suits in British Courts acting 
through his manager bolding his power.” 
It is further suggested in that letter that “the 
Maharaja should himself execute a power 
of attorney in favour of the Manager for the 
purpose of British Indian Courts only for the 
administration of properties of His Highness 
in British territory.” 

We are now invited to decide whether the 
Maharaja is a minor and should be represented 
by a guardian in this appeal or whether he is 
competent to aot without the intervention of 
a guardian ad litem. O. XXXII, r. 3 of the 
Code provides that where the defend¬ 
ant (respondent in appeal) is a minor the 
Court on being satisfied of the fact of his 
minority shall appoint a proper person 
to be the guardian for the suit (or appeal) for 
ftueh minor. We have, therefore, to satisfy 


ourselves of the fact of the minority of the 
Maharaja. Reference may also be made in 
this connection to r. 16 of that Order which 
applies to Ruling Princes, as the present 
Maharaja, is, which makes this Order inappli¬ 
cable to a Ruling Chief where be is sued in 
the name of bis State or any other name. 
With reference to the provisions of O. XXXII, 
Civil Procedure Code a minor is a person 
who under the Indian Majority Act (IX of 
1876) has not completed the age of 18 years 
or a person of whoso person and property a 
guardian has been appointed by a Court of 
Justice or whoso property is in the hands of 
the Court of Wards and he has not completed 
the age of 21 years. The Indian Majority 
Aot, as the preamble shows, applies only to 
persons domiciled in British India. Admit¬ 
tedly the Maharaja is not living within the 
limits of British India and is not domiciled in 
British territory. The Indian Majority Aot 
has, therefore, no application. 

The next question that we have to consider 
is whether the Maharaja is a minor according 
to tho law by which he is governed. It is 
maintained and there is no contradiction on 
this point, that the Maharaja is governed 
by the Dayabhagha School of Hindu Law. 
According to the tenets of that school majority 
is attained after the completion of the 16th 
year. There is a slight difference in regard 
to the age of majority between the two 
important schools of Hindu Law, Under the 
Dayabhagha School a person who has comple¬ 
ted his 16th year is to be considered a major, 
whereas under the Benares School he must 
have completed his 16th year. (See Mayne’s 
Hindu Law, 9th edition, page 282, and Trevel¬ 
yan on Law relating to minors, 6th editioUi P- 
200). The Act in force before the Indian 
Majority Act was Aot XL of 1868 which laid 
down the age of majority as 18 years: but 
that Act was in force only in the 
It was not applicable to the town of Calcutta 
within tho jurisdiction of the Supreme Court 
of Judicature and the question arose in seve- 
lal cases as to tho age of majority of Hindus liv¬ 
ing within the town of Galoubta. There have 
been several decisions on this point; but it will 
suffice if we refer to the Full Bench decision 
in the case of Mathura Mohan Boy v. Surstidra 
Narain Deb (1). Iq that case the ago of bb® 
doCondanb when he executed tho boud was 16 
years and a few months. Hie plea of mlnO- 
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rlty Ab the time oi the ooDtraot was ovorrulod 
on the ground that he was bound by his per¬ 
sonal law aooording to whioh bo was a major. 
In this state of tho authorities we are of 
opinion that Maharaja Bir Bikram Kishoro 
Mamkya Bahadur is not a minor within tho 
meaning of O. XXXII, Code of Civil Prooeduro 
and that it is not necessary .therefore,to appoint 
a guardian ad Ittem. He is. however, entitled 
to act through his manager the Vice-President 
of the Council of Administration appointed by 
order of Government under section 85, Civil 
Procedure Code. 

The result is that the application made by 
the appellant on the 12th November 1923 
asking for the appointment of Maharani 
Sritnati Arundhati Mahadevi as guardian ad 
liiem of the respondent Maharaja Bir Bikram 
Kishore Manikya Bahadur is dismissed. The 
appellant will serve notice of this appeal of 
the Maharaja through the Vice-President who 
has appeared in these proceedings through 
Babu Gobinda Chandra Dey Roy who is wil¬ 
ling to receive service on his behalf. 

Graham, J. —I entirely agree with the 
order whioh my learned brother proposes to 
make. Having regard to the autboritios 
whioh have been placed before us by 
the learned vakil for the petitioner, 
vis., Mayne’s Hindu Law, 9th edition, p. 
282, Trevelyan on Law relating to minors, 
5th edition, p. 200, Cally Churn Uullick v. 
Bhugguhuity Churn Mullick (2) and 
Mathura Mohan Roy v. Surendra Narain Deb 
fl). We must, I think, bold that the present 
Maharaja Bir Bikram Kishore Manikya Baha¬ 
dur has attained his majority. This view also 
finds support in the action whioh has already 
been taken by Government in this connection. 
The proper course in the oiroumstanoos of the 
case will, I think, be to treat the Maharaja 
as a major for action to be taken on the 
lines indicated in section 85, Code of Civil 
Procedure. 

B. Appeal dismissed. 

W) 19 W. B, 110 ; 10 B. !• B. 281 (P. B.). 


MADRAS HIGH COURT 

Appeal Against Order No. 60 of 1923. 

February 22, 1924. 

Present :—Mr. Justice Phillips and 
Mr. Justice Odgers. 

KALLEPALLl RAHLAGIRIPATHY— 

Appellant 

versus 

KALLEPALLl BHAVANI SANKARAN 
AND ANOTHER—Petitioners - 
Respondents. 

Civil Procedure Code {Act V oj 1903), 8. 11, Expl IV 
—l/adrus Civil Rules oJ PracUce, l6l (3)— Transfer of 
decree appiicaiiun for—Notice to Judgmeui-d'tblor— 
Failure to plead bar of ILntiatiou—ReB-judioata— 
Limitation Act {IX of 1‘JOS), S. 16, Sch. I, Art. 182 (6) 
^Attachment before judgment — Injuuction^^Ezclusion 
of time—Application by transferee for recogniiton of 
traifsjcr^Step^xn’aid of execution. 

Oq an applioatioQ for transfer of a decree, it is not 
only oompeteot to tho jndgmeot-defators but it ia in* 
oumbent on them, if they propose to rely upon it, to 
appear and plead that the execution of the decree is 
barred by limitation. 

Where Dotioe of an application for transfer of the 
decree was issued under Rule IGl (3) of the Madras 
Civil Rules of Praotioo to the judgmant-debtor and be 
had opportunity to appear and plead limitation but he 
raised no objection and execution was ordered to pro¬ 
ceed : 

Bcld that it was not open to him on a subsequent 
application for execution to plead that the former 
application was barred by limitation. 

An application by a transferee decree-holder to re¬ 
cognise the tran.^’fer and execute the decree is a step- 
in-aid of execution within the meaning of Art. 182- 
(5) of the Limitation Act so as to save the bar of 
limitation of a later execution petition by the decree- 
holder, notwithstanding the fact that in certain 
subsequent proceedings the title of the transferee 
deoiee-boldet on that date is negatived. 

Until an assignment of a decree is held to be in¬ 
valid the transferees are the proper persons who have 
title to execute the decree. 

An attachment before judgment of a decree absolu¬ 
tely prohibiting the execution of the decree by any¬ 
body operates as an injunction within the meaning 
of section 15 of the Limitation Act. A decree-holder 
is, therefore, entitled to deduct for the purposes of an 
execution applleation, the period during whioh such 
attaobmeat is in force, 
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Srcepati Chara‘>^ Chowihury v. ShamaWiore Dutt, 
8 loa. Gas. 22; 15 C. L. J. 123; 15 C. W. N. 661. Chut- 
tcrpat Sinqh v. SumarimaU 06 Ind. Gas. 602, 20 G. W. 
N. 889 ; 23 0. L. J. 615; 43 0 903, not followed. 


Muugul Pcrshad Dichit, v. Grija Kant Lahtri, 8 0. 
51; 11 0. L R. 113; 8 1. A. 123 ; 4 Sar. P. C. J. 249 ; 
lod. Deo. (N. S.) 32 (P.G.) ; Itaja of Ramnad v. VcJu- 
Sami Tevar, 50 lud. Gas. 880 ; 40 :\I. L J. 197; 19 A. 
L. J. 163; 18 L. W. 290; (1921) M. W. N. 51; 88 C. L. 
J. 218; 25 0. W. K. 531; 23 Bom L. R. 701, relied on. 

Rangaswaviy Chcttyv. Thangavehi Clutty, 50 Ind. 
Gas. 380; 42 U. 637 : 11919) M. W. N. 44«: 26 M. L J. 
147; 10 L. W. 833, distinguished. 


Appeal against; the order of the District 
Court, Kistna at Masulipatam in E. P. No. 60 
of 1932 (O, S. No. 66 of 1913, on the file of 
the Court of the Temporary Subordinate Judge, 
Masulipatam). 

Messrs. T. Hamachandra Rao and N. 
Uangavathi Nayudu, for the Appellant. 

Mr. P. Somasxtndaram, for tlie Respondents. 


JUDGMENT. —This appeal relates to the 
execution of a decree, dated 27th April 1918 
On 26th April 1919 the transferee decree- 
holders applied for recognition of their transfer 
and for execution. However, in consequence 
of an attachment of the decree this petition 

petition was put in 
on 4-4-1922 asking for the transmission of the 
decree to the District Court for execution, and 
on 26-4 1922 the present execution petition 
was filed. It was contended that the present 
petition was barred by limitation, but four 
grounds were urged by the deoree-holdor for 
allowing execution. The District Judge has 
held that two of these grounds were valTd and 
has ordered execution to proceed. Now this 

appeal is filed by the Ist defendant’ the 
judgment-debtor. 


,. ground taken is that the plea 

limitation is res judicata by reason of the ord. 
on the application of 4-4.1922 directing tl 
transmission of the decree to the District Coui 
It has been held in the Calcutta Court i 

Chowdkury v. Shamaldhoi 
Dutt il) Q.nd in Chutterpat Singh v. Sait 
Sumanmal {2) that, when an Order for tram 
mission of the decree is made, no question J 


m J- 128; 16 0. W. N 66- 

(2) 36 Ind. Gas. 6J2 ; 20 C. W N ftftQ . oa n 

645 ; 43 0. 908. ' ^3 C- L. ■ 


limitation is decided and therefore, such an 
order does not amount to res judicata on 
question of limitation. In fact, in the former 
case, Mukerjee, J. held that the judgment- 
debtor could not at that stage possibly con¬ 
tend that the decree was barred by limitation 
but, apparently no notice was issued to the 
judgment-debtor under section 248 of Code of 
Civil Procedure : the Court held further that, 
even though notioa under section 248 is issued,ill 
is nob competent for a judgment-debtor at that 
stage to contend that the decree ought not to 
be transferred because an application for exe¬ 
cution thereof is likely to prove intruotuous as 
being barred by limitation. In the judgment 
no authority is given for this proposition of 
law and possibly it is based upon the rules of 
the Calcutta High Court, which do nob require 
the issue of a notice to the judgment-debtor in 
an application for transmission of the decree. 
On the other hand, in Madras, under Rule 161 

(3) of the Civil Rules of Practice, a notice 
should be issued, and a notice was accordingly 
issued in this case. It is now urged for the 
respondent that the judgment-debtor had an 
opportunity of appearing and pleading that 
the application was barred by limitation, and 
it would seem that, when there was that op¬ 
portunity section 11, explanation (IV) would be 
applicable and that the question would be res 
judicata because it was ono which might and 
ought to have been pub forward to show that 
the decree was nob one that could be executed. 
In fact in Mungal Pershad Dichit V Grija 
Kant Lahiri (3) it was held that, where an 
execution petition was barred by limitation but 
execution had been ordered to proceed it was 
not open to the judgment-debtor in a subse¬ 
quent application to plead that the former 
application was barred by limitation. Simi* 
larly in Rajah of Ramnad v. Velusami Tevar 

(4) , the Privy Counoil held that, when an assig¬ 
nee of a decree applied to be brought on the 
record and bo have the decree executed, ex0* 
oution was allowed although the judgmsnt- 
dobtor had raised the plea that execution was 
barred by limitation. In the order allowing 
execution, the plea of limitation was nob dealt 
with specifically bub it was held that in a 


(3) 8 0. 51 ; 11 0. L. E. 113 : 8 1 A. 128 ; 4 Sat. 
P. 0. J. 249 ; 4 Ind. Deo. (N. 8.) 82 (P. C.). 

P Ind. Ofts. 800 ; 40 M. It. 3. 197 ; l9 A. Ii. J- 

W. N, 51; 83 a Ij. J* 
818; 86 C. W. N. 681 ; 2S Bom. I#. R. 701. 
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iubsdqnent ApplioAfiioQ hhe plea of linoifcatioQ 
oonld not be xirged, for it rouRt he deemed to 
have been decided in the order on the former 
application. In that case the plea was raised 
in the first proceedings but their Lordships 
remark in the judgment (at p. 200), 

It was not only competent to the present 
respondents to bring the plea forward on 
that oceasioQ but it was incumbent on 
them to do so if they proposed to rely on 
it. No appeal was brought from the 
order then made and therefore it was not 
competent for the Subordinate Judge to 
admit the plea ou the subsequent procee¬ 
dings.’* 

It would appear from this that, even in ap 
application for transfer of a decree, it is open 
to a judgment-debtor to plead limitation and 
in fact he ought to do so. Tf the decree is 
barred by limitation, the transfer of it to 
another Court is a mere infniotaous procee¬ 
ding which ought not to be taken and there¬ 
fore if a valid plea of limitation is available, it 
should be urged in order to prevent multipli¬ 
city of proceedings. In this' view we think 
that the District Judge's order in the present 
case was correct. 

The second ground on which the District 
Judge allowed execution is that the pAtition 
put iu on 26-7-1919 was a step in aid of exe¬ 
cution, and, being less than three years before 
the present application the latter is not barred. 
The application on 26-7*1919 was one pat in 
by the transferee decree-holders to recognise 
the transfer and to execute the decree in cer¬ 
tain methods specified in the petition. The 
petition was dismissed because execntion of 
the decree bad been stayed and it appears that 
in subsequent proceedings the right of those 
transferee decree-holders has been negatived. 
At the time the application was made they 
were transferee decree-holders by assignment 
from the original decree-holders and as such 
the proper persons to execute the decree*, it 
was held in Sreenadn. Brakmavya Pantutu v. 
Pavasuram Avya (5) that such an application 
as this would have the effect of saving the bar 
of limitation. The transfer in that case was 
effected by a decree of Oonrt, whereas in the 
present case the transfer is effected by an 
Mrignment by the 'parties, bnt this cannot 

(B) UM.L.7.B48. 

I 0-14 


affect tho question whether the application 
was one made in accordance with law. Until 
the assignment had been hold to be invalid, 
the transferees wore the persons who bad title 
to execute tho decree. On this ground also 
we think tho District Judge was right. 

The District Judge has rejected tho third 
ground, namely, that limitation is saved under 
Section 15, of tho Limitation Act, and he has 
based his decision on Rangaswamy Ghettti v. 
Thanyavshi Ohitti (6). In that case, however 
the attachment was of a book-debt and it is 
clear that an attachment of a book-debt does 
not operate as an injunction within the mean¬ 
ing of Sect. 15 of the Limitation Act. When 
a decree is attached, the form of attachment 
is given in Apoendix B, forms Nos. 22 and 23 
and. in accordance with those forms, there 
would not really bo any injunction against 
execution, for the attaching decree-holder can¬ 
not execute the decree himself: bat in the 
present case, the attachment was not by a 
decree-holder, but it was an attaohmenb be¬ 
fore judgment, and oonsequantly the order 
issued by the Court attaching the decree 
absolutely prohibited the execution of the 
decree by anybody, as will be seen by a refer¬ 
ence to the attachment order. This order 
clearly amounts to an injunction and it is not 
denied that, if the period during which that 
injunction was in force be deducted, the pra- 
sent application would be within time. 

For all these reasons we think the present 
petition is not barred by limitation and there¬ 
fore dismiss this appeal with costs. 

V. N. V. Appeal dismissed. 

N. H. 

(6) 50 Tnd. -Ca<». S80 : 42 M. 687 : (1919) M. W. 
N. 448 ; ‘16 IVT.'L T. 147 ; lo L.jW. 883. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1386 of 1922. 

June 11. 1924. 

Present Justice Sulaiman and 

Mr, Justice Kanhaiya Lai. 

BHOREY AT HEY RAM— Plaintiff- 

Appellant 

versus 

BASANT LAL and others—Defendants — 

Respondents. 

Civil Procedure Code (Act V of 1908). 0- XXI, r. 57, 
0. XXXVIII, rr. ], 7. 9^Attaciwient before judgment 
—Diswiwai of execution application — Attachment, 
wJiethcT terminates--Transfer after dismissalof execu¬ 
tion applicatiem, V(i lidity of. 

An attaohment made before jadgiuect does not oome 
to an end on the di^miflaal of an ezeoation appHoa- 
tion. The attaobment enare^ tor the benefit of the 
plaintiS decree-holder till hie remedy beoomen abeo- 
iutely barred: and a traa!<fer of the attaohod property 
even though made after the dUmiesal of an exeoatioo 
applioation. Is void ae againet him. 

0. XXI, I. 57 of the Civil Prooedure Gc>de does not 
apply to atbaobments before judgment and i^ confin¬ 
ed to attachments in execution of decree. 

Oanesh Chandra Adak v- Bantoari Lai Roif, 14 Ind. 
Oae. 845 ; 16 0. L. J. 86 ; 16 0. W. N. 1097 : Kosuri 
Stiraparaju v. Mandapaka Narasimham, 28 Ind. 
Oaa. 81 : 1 L. W. 982; Bantiddin Sahib v Arunachalla 
Mudali, 22 Ind. Oaa. 351 ; 26 M. Tj. J. 215 ; Venkata- 
subbiah v. Venkataseshaiya, 48 Ind. Cae. 292; 42 W. 1; 
24 M. L. T. 346; (1918) W. W. N. 606; 85 M. L. J. 887; 
8 L. W. 869, relied on. 

SetoduU Roy v. Sreccanlo Maiiy, 88 C. 639 at p. r4S: 
10 0. W. N. 634, dietingaiebed. 

Oanpati v. Mukunda, 08 Ind. Oas. 712 : 17 N. L. R. 
121, not followed. 

Appeal from the decree of the Matrict Judge, 
Agra, dated tbo 14th September 1922. 

Mr. Narain Prasad Asthana, for the Appel¬ 
lant. 

Mr. P. L. Banerji, for the Respondenta. 
JUDGMENT, —Thia ia a plaintiff’e appeal 

arising out of a suit for Bale on the baaia of 
a mortgage deed dated the 8th of Januarv 
1909. ^ 


It appears that Basant Lai, reBpondent 
brought a auit for recovery of a money 
debt against Kbwaja and others, and while 
that Suit was pending he applied for attach¬ 
ment of the defendants' house before judg¬ 
ment. It is not disputed that the houfla was bo 
attached. While the suit was pending and 
this attaoiiment was in force, the defendants 
mortgaged it on the 8th of January 1909 in 
favour of Bhore Akhey Ram the present ap¬ 
pellant. On the 5th March 1909 Basant Lai’s 
suit was ultimately decreed. He put in an 
application for execution on the 14th of April 
1909 which, however was dismissed on the 
22nd July 1909 on the ground that the decree- 
holder had not deposited the process fee neoos- 
sary for the issue of the proclamation of sale. 
A second applioation for execution was made 
on the 19th July 1909 which also was dismis¬ 
sed on the 23rd December 1909 on apparently 
not very clear grounds. In pursuance of a 
third application for execution a share of the 
house was put up for sale and purchased at 
auction by Basant Lai, the decree-holder, on 
the let June 1910. 

Tlie Courts below have dismissed the plaint¬ 
iff's claim on the ground that his mortgage 
deed was executed while the attachment of 
Basant Lai was subsisting and that, therefore 
it is absolutely void as against the latter. 

On behalf of the plaintiff it is contended 
that as soon as tbo best application for execu¬ 
tion was dismissed for the default of the 
deoroe-holder on the 12bh July 1909, the pre¬ 
vious attachment ceased to exist. In support 
of this contention it is urged that O. XS.I, r. 67 
Civil Prooedure Cdoe applies not only to 
attaoliment in exeoutiou of the deoree but also 
to attachment before judgment, and that 
under that rule, upon the dismissal of an ap* 
plication for execution, the attachment ceased 
ipso facto. 

It is to be noted that prior to the oomiog 
in force of the new Aot there used to be some 
doubt as to the continuance of an attachment 
when the execution oases were struck off o* 
removed from the file. In order to put an end 
to such doubts r. 57 has been added in O. XXL 
As the rule stands it professedly applies to a 
case where a property has been attached in exe¬ 
cution of a decree. Unless, therefore, there is 
some other provision in the Code which 
makes this rule applicable to attaohmen^ 
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before judgment this new rule would nob be 
ftpplioable to such attaobments. It is, bbere- 
fore, contended on behalt of the plaintiff that 
by virtue of the provisions contained in r, 7 
of O. XXXVllI the above-mentioned rule is 
applicable bo attachments before judgment also. 
This contention we are not prepared to aooopt. 
Under O. XXXVllI, r. 7 the attachment 
before judgment is to be made in the manner 
provided for the attachment of property in ex¬ 
ecution of a decree. That rule clearly refers to 
the mode of the attachment and not to the 
way in which that attachment ceases. It is 
O. XXXVllI which provides as to bow and 
when the attachment before judgment is to 
cease. Under that rule if a suit is dismissed or 
if the defendant furnishes the required security 
the court is to withdraw the attachment. We 
are, therefore, of opinion that it is not possible 
to extend the provisions of O. XXI r. 57 to 
oases of attachment before judgment. 

The attachment before judgment would 
have been subsisting, even though no applica¬ 
tion for execution bad been made up to the 
date when the mortgage was effected. The 
attachment was clearly to enure for the bene- 
fft of the plaintiff decree-hblder till bis remedy 
became absolutely barred. Under the ciroum* 
stances we see no good ground for holding 
that the attachment which bad been subsist¬ 
ing prior to the application necessarily came to 
an end when that application was dismissed. 

There are several cases in support of the 
view which we have taken. We may refer 
to the oases of Qanesk Ghandra Adak v. 
Banwari Lai Boy (1), Kosuri Suraparaju v. 
Manda/paka Narasimkam (2), Banuddin Sahib 
V. Arunachala Mudali (31, and lastly the 
Madras Full Bench case of Venkaiasubbiah v. 
Venkata Seahaiya (4). 

In all these oases it has been laid down that 
O. XXI T. 57 does not apply to attaohmeots 
before judgment but its operation is conffned 
to attachments in exoution of a decree. With 
that view we fully agree. 

The learned Advocate for the plaintiff appel¬ 
lant has relied on the case of Satoduit Boy V. 

(1) 14 lad. Oas. 845; 16 0. L. 86 ; 16 0 W. N. 
1097. 

(9) 96 lad. Gas. 81; 1 L. W. 989. 

(8) 92 Ind. Gas. 861; 96 H L. J. 916. 

^ (4) 48 lad. Oas, 982 ; 49 U. 1; 94 M. Ii. T. 8i6 : 
(me) N. 606 s 86 Ii. 7. 687; 6 Xi. W. 869. 


Sreecanto Matty (5). That case however is 
clearly distinguishable because in the first 
instance it was a case under the old Act which 
contained no express provisi ni like the one 
contained in O. XXI r. 57. The remark of 
Wcodroffe J. has bo be understood with 
referonoe to the facts of thu case as were 
then before him, and cannot he said to have 
decided Iho point which arises in the present 
case The second case on which reliance 
is placed is the case of Ganpati. v. Mukunda (6) 
in. This case is certainly a direct authority 
favour of the plaintiff. The learned Judi¬ 
cial Commissioner came to tho conclusion that 
there was no good reason for nob applying 
O, XXI r. 57 to attachments Ijefore judgment. 
The main ground relied up'-n by him was 
that as rules like 55 and 56 of O XXI did 
apply, there was no jurisdiction for not apply¬ 
ing r. 67. We have, however, already pointed 
out that under O. 38 r. 7 the mode of attach¬ 
ment before judgment has to be the same as 
that for the attaobment in execution of a dec¬ 
ree, but that rule does not refer to the way in 
which attaobments come to au end. There is 
no doubt that there is a clear preponderance 
of authority in favour of the view we have 
taken. We accordingly uphold the decree of 
the Court below and dismiss the appeal with 
costs. 

M. H. Appeal dismissed. 

(5) 88 C. C89 at p. 643 ; 10 0. \V. N. 684. 

(6) C8 Ind. CaB. 718 ; 17 N. L. R. 121. 
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Insolvency Petitions Nos. 201 of 
1919 AND 179 OF 1921. 

October 8, 1923. 

Presmt :—Sir Walter Salis Sohvvabe, Kt., 
Cbiel Justice, aud Mr. Justice Coutts 
Xiotter and Mr. Justioo Krishnan. 

In iheinalter oj A. N. 13. J3ALUSAWMY 
AY YAK AND A. N. B. NARASIMHA 
'IYER AND In the matter o/ 

SELLAMUTHU riEBVAl and 
BAXHNASWAMY bERVAl of 
VELLASAMY SERVAl AND 
BROTHERS —Insolvents. 


- Hindu Law^Joint Famthj^l>t.ht imurnd by Julher 
—NWs sharct itaOtlny oj^insi-ivbucy oj Jalhtr^ 
OJJtbiui Awiynci', wkiUtir lun ^rcucu wjuinu ion’t; 
»harc—lvxinuraiily or iiu ijalily. 


Iho share ol a son in joint family property govern¬ 
ed by the ilitabshara Law can be made liable even 
during the father's life-time fo: the fathor’.s uebis not 
tainted with illegality or immorality. 

On the insoWenoy of the father, the UfEoial 
Assignee who stands in bis shoes, can olaim to have 
recourse to the joint family property including the 
son’s undivided shares therein. 


ihe two decisions of the Privy Council, Sttfiit Ham 
Chandra v. Bhup Singh, ‘dJ Ind. Cas. 280 ; ’d'J A. 437 • 
44 i. A. 126; 6 L. W. 21S; 21 G. W. N. 698; 1 P. L. \vl 
607; 15 A. L. J. 487; 19 Bom. L R. 498; 26 C. L. J. 1- 
*33 LJ. L. J. 14; (1917) il. W. N. 439; 22 Y1 .L. T. 22 
(P- C.); and liain v. Ham Stngh, 67 Ind. Cas 
669; 44 A. 358; 49 1. A. 228; 3P. L. T. 353; 3li\j! 

^ 16L. W. 8j; (1922j M. 

W. N. 455;4U. P, L. R. (P. C.) 64; U'J22) A. i. R. 
P. C.) 247; 3 P. L. R. (P.C.J 1 'j 22; 21 Bom. L. R. 123- 
27 C. \V. N. 160; 21 A. L. J. Ill; 87 C. L. J. VJ (P.C.i! 
were not intended to and do not alter the law in this 
respect as laid down in a long series of oases in 
India. 


193';.21 C. W. N. 442 ; 25 iC. L. J. 220*; 21 M. L, T. 
222,; 19 Bom L. R. 290 (P C ); Sahu Ham Chandra 
v. Bhup Singh, 39 ind. Cas. 280 ; 39 A. 437 ; 44 I. A. 
126 ; 6 L. \V. 213 ; 21 C. W. N. 698 ; 1 P. L. W. 657 ; 
15 A. h. J. 437 : 19 Bom. L. R. 498 ; 26 0. L. J. 1; 
33 il. L. J. 14 ; (1917) M. VV. N. 4B9 ; 22 M. L. T. 22 
(l‘.C.); Chcl Hum v. Ham Singh, 67 Ind. Cas. 569; 44 
A. 308; 49 I. A. 228; 3P. L. T. ‘363; 31 M. L. T. 60; 48 
iM. L. J. 98 ; 16 L W. 89 ; (1922) M. W. N. 455 ; 4 U. 
P. L. H. (P.C.) 64 ; (1922) A, I. R. (P.C.) 247 ; 8 P. L. 
R. (P.C.) 1922 ; 21 Bom. L. R. 1231 ; 27 C. W. N. 150; 
A. L. J. 114 ; 37 0. L J. Jj; (P.C) Pt'da V^nfeatwio. 

V. Vudia7>ianiiutt Srecnivasa Dukshatulu, 43 Ind. Cas. 

225 ; 41 .M. 136 ; 6 L . \V. 649 ; 22 H. L. T. 334 ; 
33 31. L. J 519 ; (1918) il. W. N. 55 ; Subravianya 
Atyur V. Shaw Wallace ti; Co, 58 Ind. Cas. 648 ; 12 L. 
V\. 117 ; 38 iM. L J. 402 ; 28 il. L. T. 107 ; Kanda- 
!>tvaiin v. Kiippu iioopan, 55 ind. Cas. 320 ; 

43 M. 421 ; ii L. \V. u2i ; 38 M. L. T. 203 ; (1920) 
-\i. \V. N. 181; 27 M. L. J. 96 ; OJJtcial Assignee 
oj Madras T. Kutua Cnai^a Aiyar, 68 led-Oas. 
bJ 8 ; 40 M. 54 ; 1C L. W. 669 ; (1922) M. W. 
N. 663 ; 43iVi. L. J. 569; (192’3) A-i-K. 

Soma Hao v. Firm oJ l^larwadi Vannujt Vajinji 71 
Ind. Cas. 163; 45 M. 64 ; (1922) M W. N. 70S ; 43 M. 
L. J. 746; (1923) A. I. R. (M.) 36 ; 82 U. L. T. 9; 17 L. 

W. 001 ; Falitrohaud Moitchand v. Molichand Hurruek 
Ciuind 7 B. 438; b Ind. Jur. 93 ; 4 Ind. Deo. (N S.) 294 
Hamnanih Kashtnath V. Gumsh Annaji 51 Ind. Gas. 
012 ; 43 B. Gi2 ; 21 Bom. L. K. 435. MadhusuduU Daa 
iliti/ju>d ?. litcari Vuyi Dtbi, 61 led. Caa. 25 ; 48 0. 
34i ; 24 0. W. N. 949. Kishen Singh V. Chhajja Singh 
79 Ind. Cas. 238; 45 A. 490 ; (1923) A. I. R. (A.) 306; 
Chatydradco Singh v. Mata Fjasad 1 Ind. Cas. 479; 31 
A. 170 : 0 A. L. J. 263, considered. 

Mr. M, A, XhirunarayanachaTi, for the 
Pebitiouers. 

Mr. C. Madhavan Nair, Advocate General, 
for the Respondents. 

JUDGMENT. 

£,Schwabe, C.J.-—The petitioners are the in¬ 
fant SODS ot two brothers who traded in part¬ 
nership and became insolventB. They were 
in possession of joint lamiiy property, to shares 
in which the sons had on birth become 
entitled. 


Hunomt Babuasin y. Midhun Mchun, 18 C. 2l a 
p. 3b; 18 I. A. 1 ; lOind. Jur 16l; 4 bar. P. c. J. 682; 
Inu. Lee. (N.il.) 510 (P.I..) ; Cirni,arte Lull Haul 

bar. 1. C. J. 3e0 \l.c.); Suraj Lumt Kitr v. Sht 
TmaU Sntgu, 0 i. a. bb ; 5 C. I 4 b ; 4 bar. 1'. C. J. i 

25^ 1 *'' ; 2 faLome. L. R 

C. W.N. «j 57 . (j.jfc 

M. \\.K73y ii'c.i- Si,,,.., 

fxdyo 
A 
N 


c. W.N. «j57 ; lyj 

M. W.N ,39 U'-L); Sniui Sn.ghLugur v.iud 

i , 32 M. L. J. 133 , 15 A. L. j. 147 , (1917) U. \\. 


The question raised in this insolvency 
tion IB whether the sons’ shares in the joint 
family property ol a Hindu governed by the 
Mtiakshara Law can be made liable, during 
their fathers' life-time to the lather’s debts 
other than Avyavaiiarika, that is, those taint¬ 
ed with illegality or immorality i lor the 

fathers having become insolvent, the Official 
Assignee ciaims to have recourse to the jom^ 
fapaiiy property including, if necessary, 
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sons’ undivided shares- therein. Ho allegos 
that the fathers could themselves alienate the 
property and pay such debts and that he oau 
exercise that right in the interests of the 
fathers' creditors. 


There can be no doubt that this has been 
supposed to be in aooordanoe with the Hindu 
Law for a very long time past and ti^at Indian 
Courts have acted upon this view, so regular¬ 
ly and continuously, that it has been accepted 
as a well-known principle of law, and that a 
very large number of titles to property, whore 
there had been sales of joint property by a 
father's creditors, or by the Ofhoial Assignee 
on his Insolvency has been accepted as good 
and not in any way open to question. 


We are now asked to say that all this is 
wrong and that the son's obligation to pay his 
father’s debts comes into operation only on 
his death and that the son’s share in the joint 


family property is immune until such time, 
except when the debt was incurred by the 
father for the beneht of the family, that is to 
say* as agent acting within the scope of bis 
authority. It is said that the principle on 
which the law has proceeded is that a son is 
under a pious obligation to pay his father's 
debts and to save bis father’s soul, from the 
penalties which the Hindu religion recognises 
as falling to the lot of those who leave this 
world with debts unpaid and that it having 
been pointed out in two recent decisions of the 
Privy Council that, as it cannot at any time 
be predicated with certainty that any one will 
die, without himself having discharged his 
debts, that pious obligation cannot come into 
operation during the life-time of the father, 
and it must follow that the son's share in 
the joint family property cannot during the 
father’s life-time in any way be made liable 
for the father’s separate debts. Logical though 
this may be, it is by no means a convincing 
argument. Once a proposition of law has 
been established and acted upon over a period 
of time, it is too late to uproot it, by a re¬ 
examination of the rationes decidendi of the 
oases, by which the proposition was hrst esta¬ 
blished and a conclusion that those rationes 
were erroneous at the time, and no longer 


bring conviction to the existing judicial mind. 
Further, the principles enuxuuated by Halsbury, 


in Quinn v. Loathem (l)aro particularly appo¬ 
site, when trying to apply the rule of logic on 
a re-examination of the priuciples of the 
reported decisions on lliuJu Law and their 
application to a particular set of circum- 
stanoee. Ho stated them thus : 

“There are two observations of a general 
oharactor, whiob I wish to make, and one is to 
repeat what I have very often said before, 
that every iudgment must bo read as applica¬ 
ble to the particular facts proved, or assumed 
to be proved, since the generality of the ex¬ 
pressions, which may be found there, are not 
intended to be expositions of the whole law, 
bub governed and qualihed by the particular 
facts of the case in whiob such expressions are 
to be found. The other is that a case is only 
an authority for what it actually decided. I 
entirely deny that it can be quoted for a pro¬ 
position that may seem to follow logically 
from it. Such a mode of reasoning assumes 
that the law is necessarily a logical code, 
whereas every lawyer must acknowledge that 
the law is not always logical at all.” 

If this matter were coming before us, as a 
case of hrst impression, and without the large 
mass of authority with which it is surrounded, 
I should enquire by an examination of the 
original texts of tbe .Smritis and M-itaksbara 
and the commentaries thereon, whether it 
appeared that a sou’s property was or was not 
liable for his father’s debts, during the father's 
lifetime. If 1 found that tbe answer to this 
question depended on pious obligation, 1 
should wish to be satished, whether that 
pious obligation was such that it only comes 
into operation, on the lather’s death. On 
general principles, a son’s property cannot be 
taken to pay hie father's debts and it would 
be necessary to show, hrst that the Mitaksh- 
ara makes some exception, on account of 
whiob that general principle does not apply to 
Hindus, and then to discover bow iar that ex¬ 
ception extends. I should on that enquiry 
soon come to a passage in Yajnavalkya, which 
has been rendered. 

“ If a father has gone abroad, or is dead, or 
is subdued by calamity, his debts shall be 
paid by his sons and grandsons. ” 

Based on that passage, the author of thu 
Mitaksbara lays down: 

(1) (laoi) A. 0. 41)6 at p. 606; '<0 L. J. P. C. 76; 86 
L. T. aay ; 60 w. K. lyy ; 6& p. 708. 
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" I£ ia father, without paying the debt 
which is due, dies, or goes to a distant coun¬ 
try, or is atilicted with an incurable disease 
and the like, then his debt must be paid by 
his sons and grandsons, by reason of their 
Bonship and grandsonship, even if no assets of 
the father or the grandfather have been 
left ; ” and later, to a statement in Jaganna- 
tha, which explains passages, in Vishnu and 
Yajnavalkya which include the case of a 
father, being wholly immersed m vice, as 
referring to a state 01 ‘’combined insolvency 
and insolence. ’ The matter for considera¬ 
tion would bo whether such expressions must 
nob bo taken ■ to include a case ol declared in¬ 
solvency which view, if accepted, would be 
sufficient bo determine the present case. Bub 
I think we are relieved fiom the burden of 
this enquiry, because cortaiu priuoiples have 
been too long established for ibhis Court, at 
any rate, to question them. In 1886 in lYano- 
mi babuasin v. Modhun Mohun (‘2), Lord 
Hobhouse who delivered the opinion of the 
Board said : 

Destructive as it may be of the principle 
of independent co-paroenery rights in the sons, 
the decisions have for some time established 
the principle that the sons cannot set up their 
rights against their father’s alienation for an 
antecedent debt, or against his oredibois’ 
remedies for their debts, if nob tainted with 
immorality. On this important question of 
the liability of the joint estate, their Lord¬ 
ships think that there is now nO contlicb of 
authority. ” 

In 1916. in Sriput Singh Dugar v. Prodyot 

Kumar Tagore (31 Lord Buokmaster 
said: ' 

"In every other event” that is. except 

where the debt was incurred for illegal or im- 

moral purposes lb le open totbe execution 

creditor to seilbhe whole of the estate in 

satisfaction of the judgment obtaiued’against 
the fathers alone.” 


Between those dates, the principle has b( 
acted upon, by the Privy Council and all 


* «of’ V., ^ ® s-) 510 ir. c 1 

( 8 ) ZO l&d Cas. 252 ; 44 I. A, 1 ; 44 0 . 524 • ^0 
L* J. 183 ; 15 A. L. I 47 *(19171 i\r w Vr 1 ^ 

Bom. L. u. ayo (P. C.). • JU. b. 1 . 222 ; ly 


Courts of India, lb is true that in all the 
cases of the Privy Council, the question arose 
as between tbs alienees of the family property 
and the sons, or their representatives ; but 1 
can bnd no indication that those cases were 
decided, as has been suggested here, on the 
consideration of the rights of the alienees, as 
bona fide purchasers lor value, without notice. 
Indian Courts have not understood those oases 
as being limited in that way ; for, they have 
applied the principle to cases of execution 
against the son’s share in the family property 
and to the rights of the Official Assignee, on 
the father’s insolvency and even to determin¬ 
ing the forms of decree in suits against the 
father, when it is desired to make the eon’s 
share answerable for the decree. 


In 1914, came the decision in Sahu Bam 
Okandra v. Bhup Singh (4). This case actu¬ 
ally decided that the rule already established, 
that an alienation by the father of family 
property can only bind the son’s interest 
in that property, when the alienation was 
for tbo puipose of discharging an antece¬ 
dent debt, must be limited in its appli¬ 
cation bo cases, where the antecedent 
debt was incurred, wholly apart from the 
security of the joint family property. But 
their Lordships did state their view that the 
pious duty of a son to discharge his father's 
debts, only arose on bis father’s death. It is 
to be observed that in that case, the claim 
against the father for repayment of the 
money due was long since barred by limita¬ 
tion, and that the Board was, therefore, nob 
considering the question, whether, if a decree 
bad been obtained in respect of that debt or 
the father had become insolvent, it was a 
debt, for which the son’s share in the family 
property could have been made liable. Further 
in recognising the principle that the father 
can alienate joint family property, to secure 
payment of an antecedent debt, it would 
seem that the Board must have reoogniBod 
that the son’s share can be made, in the 
fathers life-time, liable to pay his fathers 
debts, although such debts were nob incurred, 
for the benefit of the family. Indeed, in my 
view, this case is really an authority in favour; 


r 280 ; 44 I. A. 126 ; 39 A. 487 ; 6 

T ‘ ; 1 P. L. W. 657 :16 A. 

L. J. 43r ; 19 Bom. L R. 498 ; 26 0. L. J. 1 ; 33 M. 

L- J- 14; (1917) H. W. N. 439 ; 22 U, L. T. 22 (P. 0-) 
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o( the Official AsBigoee, who is dealing with 
antecedent debts ; for, if the father can alio* 
nate the family property, to pay thoae dobba, 
it seems to follow that ti)e Official Assignee 
standing in his shoos, can do the same. Bas¬ 
ed, however, on the statement in this case 
that the pious obligation only arises on the 
death of the father, attempts were made all 
over India bo raise once more the question, 
which it was thought had been set at rest by 
Nanomi Bdbuasin v. Modhun Mohun (‘2), and 
to get a hading that in no case, wliere the 
debt was not incurred on behalf of the family, 
could the son's share be reached, during the 
father’s life-time. These attempts failed: see, 
for instance, Peda Venkanna v. Vedl-i mannuli 
Srinivasa Deekshatulu (5) Kandastoamy Goun- 
den V. Kuppii Moopan (6), Su^ramania Aiyar 
V. Shaw Wallace & Co. (7) and Hanurnat 
Kashinath v. Oanesh Amiaji (8). Sahu Bam 
Chandra v. Bhup Singh (4) was followed by 
the Privy Council in Jogi Das v. Ganga Bam 
(9) where Lord Haldane quoted it, as author- 
ty for the proposition, that the mere eircum- 
stance of a pious obligation did not validate the 
mortgage, otherwise invalid. In 1922 in Chet 
Bam V. Bam Singh (10), it was held, following 
Sahu Bam Chandra v. Bhup Singh (4) the 
mortgage of the family property, not being for 
an antecedent debt, the mortgage and the 
subsequent sale of the equity of redemption 
did nob bind the sons’ or grandsons’ shares in 
the family property and it was further held 
that the grandsons were not under a pious 
obligation to repay, bo the vendees of the 
equity, as a condition of recovering the pro¬ 
perty, the money received by their grand¬ 
father. Lord Shaw, in delivering the opinion 
of the Board, quoted, with approval, Lord 
Haldane’s interpretation of his, Lord Shaw’s 

(6) 49 lad. Oaa. 225: 41 M. 136 ; 6 L. W. 649 : 32 
M. L. T. 834 : 33 M. L. J 519 ; (1918) M. W. N. 65. 

(6) 65 lad. Cas. 320 ; 43 M. 421 ; 11 L.W. 221 ; 88 

M. L. J. 908 : (1920) M. W. N. 181: 27 M. L. T. 96. 

(7) 68 Ind. Caa. 648; 12 L.W. 117; 33 M. L. J. 403; 
28 M. L. T. 107. 

(8) 51 Ind. Caa. 612 : 43 B. 612 ; 21 Bom, L. R. 
435. 

(9) 42 Ind. Oaa. 791; 21 0. W. N. 957; (1917) M. W. 

N. 739 (P. 0.). 

(10) 67 Ind. Caa. 569 ; 49 I. A. 228 ; 44 A. 383 ; 3 
P. L. T, 863 ; 9l M. L. T. 50 ; 43 M. L. J. 98 ; 16 L. 
W. 89 ; (1922) M. W. N. 455 ; 4 U. P. L. R. (P. 0.) 84; 
(1922) A. L B. (P. 0 ) 247 ; 3 P. L. R. (P. C.) 1922 ; 
94 Bom. L. R. 1381 ; 27 0. W. N. 150 ; 21 A. L. J. 
U4 f 87 0. L. J. 79 (P. 0.). 


judgment in Rim Ghanlra v. Bhup 

Singh (4), bub ho ailed. 

In the present case, the doobrino ” ftliat 
is, of pious obligation) “ is invokod against 
grandsons and in the lifetime of sons. Nothing 
more need bo said. Tho invocation of the 
doctrine entirely fails.” 

Based on this observation, attempts, once 
more, have been made, in all the Indian 
Courts, to throw doubt on the principle esta¬ 
blished in Nanomi Bahussin v. Modhun Mohun 

(2) and I think opportunely re-stated in 
Sripat Singh Duijar v. Prodyot Kumar Tagore 

(3) , by Lord Buokmaster. In Calcutta and 
Madras this has failed ; see Madhzisudhan 
Das Mohant v. Iswari Dayi Delh (11) the 
Official Assignee of Madras v. Ramachandra 
Aiyar {12) and SamaRao v. Firm of Marwadi 
Vajinji (13). 

By reason of the numerous cases ponding in 
insolvency and otherwise, this petition has 
been referred to a Bench, and I have directed 
it bo be heard by this Court as at present 
constituted. In my judgment, the case of 
Sahu Chandra v. Bhup Singh (4) and Chet 
Ram V. Ram Singh (10), were not intended to 
and did not alter the law, as laid down in a 
long series of oases referred bo above, and the 
Official Assignee is entitled to succeed on this 
petition. On this point, until the Privy Coun¬ 
cil has de&nitely otherwise decreed, the law 
in this Presidency must be considered bo re¬ 
main unaltered in this respect. 

Since the argument in this case, a judgment 
of the Allahabad High Court in Kishen Singh 
V. Chhajju Singh (14), has been published. 
In that case, in a suit against a father, and 
sons in respect of rent due, under a lease to 
the father, it was held that the lease was not 
taken for the benefit of tbo family and was a 
speculative and risky transaction not bin ing 
on the family and the sons werj accordingly 
dismissed from the suit and a decree 
was given against the father alone and 

in execution of that decree certain 

* 

(11) 61 Tnd. Cas. 25 ; 480. 841; 24 0. W. N 949. 

(13) 68 lud. Cas. 898 ; 46 M. 5i ; IB L. W. 669 ; 
(1922) M. W. N. 663 ; 48 M. L. J. 669 ; (1923) A, I. 
R, (M.) 66. 

(13) 71 Ind. Cas. 163 ; 46 M. 64 ; (1922) M. W. N. 
708 ; 43 M L. J. 746 ; (1023) A. I. R. (M.) 86 ; 32 M. 
It. T. 9 ; 17 L. W. 661. 

(14) 79 lad. Cas. 238 ; 45 A. 490 ; (1923) A.I.a (A) 
906. 
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family property, which had been hy- 
potibecafced by the father, as security for 
payment of the rent due under the lease, 
was attached and the sons’ interest therein 
was soucht to be brought to sale in satisfacti¬ 
on of the decree. It was held that this could 
nob he allowed and in mv jud'^ment this deci¬ 
sion is rij?ht, in that the debt having been 
held as nviJ^vn.harika, execution could nob be 
allowed against the sons in any form, it being 
a debt for which they had expressly been 
found to be nob liable and for which their pro¬ 
perty could not be made liable. Bub as I read 
the judgment, it goes much further and indeed 
seems to accept as correct practically all the 
arguments which had been so clearly and ahlv 
addressed to us in this case by Mr. Tirunaray- 
anaohari. It seems to lay down definitely 
that the pious obligation of a Hindu son bo 
pay hie father’s debt does nob arise, until after 
the death of the father and it treats the case 
of Barn Chandra v. BJmp Singh (41 and 
Chet Bam v. Bam SinghilO), as being authori¬ 
ties for this proposition and speaks of cases such 
as Girdharee Loll v, Kan-oo Lall (1.5) and 
oases following Nanomi Babuann v. Modhun 
Mohan (2), as having their authority shaken 
by these later Privy Council decisions, and 
with those parts of the judgment, for the 
reasons given above, I do nob agree. Where a 
suit having been brought on a mortgage, by the 
father, of family property, in which his sons 
are joined as parties, it is held that the sons’ 
shares are not liable, on the ground that the 
debt was not an antecedent debt properly so 
called, and a further suit being brought in 
time against the father and a decree obtained 
on the personal covenant in the mortgag'^, or 
for the money lent, whether the sons’ shares 
in the family property could nevertheless be 
taken in execution of the decree against the 
father, is a point on which it is not necessary 
to express an opinion and I should not desire 
to do so, without having the matter fully 
argued. It would no doubt be a curious and 
anomalous position, if the sons shares were 
nob bound by the mortgage, bub were liable to 
he taken in execution for the mortgage-debt. 
Bub that is nob a question which we are called 
upon bo decide. 

T. P. No. 179 of 19 The petition will 

^(15) 1 I. A. 821: L. tt. 197: 2 2 W. R ifiG • 9 

9afP. 0. J. 880(P. 0.). ’ 


he referred back to the Insolvency Judge with 
these directions. He will deal with the costs. 

I. P. No. 201 of 19 L9 is referred hack t) 
the Insolvency Tudge for disposal, as we have 
nob sufficient facts before us te deal with it. 

Couts Trotter, J. —In the year 1917, 
the case of Sahu Ram Chandra v. Bhup Singh 
(4) was decided by the Privy Council. I set 
out the head-note, as it appears in Sahu Bam 
Chandra v. Bhup Singh (4) as clearly 
showing bile propositions, which the learned 
reporter conceived that case to establish. The 
father of a joint Hindu family governed by the 
Mitakshara can only sell or mortgage the 
joint family property, so as to bind his sons in 
two oases namely, (l) where the alienation is 
for family necessity, and (2) where the aliena¬ 
tion is made to discharge a debt, which (a) 
was antecedent to the alienation, (b) was 
incurred wholly apart from the security of the 
joint family property, and (c) is nob proved bo 
have been incurred for immoral purposes. 
Further, during the father’s life, an alienation 
by him is effective, only in the first case, 
since its validity in the second case rests upon 
the pious duty of the sons, to discharge their 
father s debt and that duty arises only ’upon 
his death. As to the first main proposition, 
there has never been any question, nor as to 
the proposition 2 (c). As regards the proposi¬ 
tion 2 (ft), their Tjordsbips refer to the conflict 
of authority, which existed in India, as to 
whether money paid in consideration of a 
mortgage of ancestral property, effected by 
the father, could be treated as being anteoe- 
dent within the meaning of the rules and they 
hold that it could not and that the debt must 
not only be antecedent, in time, but must be a 
dissociated and distinct transaction. The 
proposition 2 (fe) may or may not have been 
new law, when it was promulgated. But it is 
safe to say that it embodied a principle, which 
was not present to the mind of the Indian 
Courts and had nob been applied by them. A 
Full Bench of five Judges of this Court in 
Arumugam Chetty v. Muihu Eoundan (16) was 
so much impressed with the possible effect of 
the application of this principle, upon existing 
titles, that they treated that proposition as an 
obiter dictum and upheld a mortgage where 
the anteoedent debt relied upon was a prior 

42 M. 711; 9Ii.W. 666: 
(1919) M. W. N. 409 ; 87,M. h. J. 166 ; S26 M. tU T. 
96. jjl 
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mortage ot Uie joint family estate, indopen- 
denj/in fact and prior in time, to the movtgago 
exxQQ upon. The decision of the Board in Chet 
Bam V. Bam Singh (10) afBrmed the proposi¬ 
tion and although they do not expressly over¬ 
rule the decision of the Madras X'uU Bench, 
it was cited to them by Mr. Do Gruyther in 
ai^ument, and I cannot doubt that they must 
be taken to have disapproved it. But we are 
really concerned in this case, with the last 
propositioot namely, that the pious obligation, 
as it is commonly called, of the sons to dis¬ 
charge their fathers’ debts, which the Hindu 
Law undoubtedly imposes upon them and 
grandsons does not arise, till the death of the 
father. 

The difficulty which we are called upon to 
solve arises in this way. The Official As- 
lugnee seeks to alienate the joint family prop* 
erty of the family, of which the insolvents 
were the managers, including the assets of 
the minor sons, in satisfaction of the debts of 
the insolvent, so far as they are neither 
immoral nor illegal, within the meaning of 
the rule. The minor sons seek by this 
motion to restrain him from doing so. It was 
decided by a Bench of this Court, oonsistlng 
of two members of the present Bench in The 
Official Assignee of Madras v. Bo.maohandra 
Aiyar (12) that the Official Assignee, though it 
cannot be said that the shares of the minors 
actually vest in him, has nevertheless the 
same rights of disposition of the family prop* 
erty, in satisfaction of the debts of the 
manager, as the manager would himself have 
been entitled to exercise, if he had not been 
adjudicated an insolvent. I think that we 
should follow that decision, which was only a 
re-statement of the effect of a long series of 
decisions in India* beginning with the well- 
known judgment of Latham, J., in Fakir 
ohand Motichand v. Motichand Barruckchand 
(17). Indeed I do not gather that the 
oorreotnesB of that decision was challenged 
in the luad and able argument of Mr. Tiiu* 
narayanachari. His contention really is that, 
on the true view of the authoiities, the father 
himself would not in the oiroumstanoes have 
the right to alienate these properties. There 

(17) 7 a 480 ; 8 Ind. Jur. 98; 4 ind. Deo. (N. B.l 
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can bo no doubt that a series of decisions of 
tho Privy Council has establishad that a sale 
of the family property by the fatlior to his 
creditor, or in execution levied by tho father's 
creditor on the family property, oannob be set 
aside by the sous. That has been interpreted 
by the High Courts of India, to involve the 
further proposition that tho sons are not only 
bound by the oomploted sale or execution 
prooeedings, when the property purports to 
have passed to the creditor, but cannot resist 
the steps taken by the creditor to bring about 
the transfer of the ownership of the property 
to himself. The oases are set out in note C (1) 
at p.llO, section 307 of the 9fch Edition of 
Mayne on Hindu Law. Mr. Tirunarayanaoha- 
ri*8 argument falls mainly under two heads. (1) 
Ho contends that all these deoisiona whether of 
the Privy Council or of the Indian Courts are 
based on the supposition that the pious obliga¬ 
tion devolves upon the sons, not only upon 
the death but during the li fo- time of the father. 
It is only just to observe tliat the leading 
case of Qirdharee Lall v. Kantoo Loll (15) 
undoubtedly appears to proceed on that footing. 
He contends that as the pious obligation has 
been authoritatively denied by the latest Privy 
Council decisions, to exist during the father’s 
lifetime, these oases are no longer to be re¬ 
garded as binding, where the father is alive. (2) 
He argues that even if the older decisions of 
the Privy Counoil, which are set out at page 
410 of Mayne on Hindu Law, are binding, 
they are all oases, where the property, by 
alienation or execution, bad already come into 
the hands of the creditor and that the liability 
of the sons should be ooahed to suoh oases. 
He supports this by saying that Sahu Bam 
ChaTidra v. Bhup Singh (4) has given a new 
ground on which the liability of the sons can 
be supported, in oases of a completed transfer 
and excluded in oases where the transfer is 
not yet completed. He has been at a little 
difficulty to hod a proper legal label for bis 
position, speaking sometimes of an equity and 
sometimes of a dootrine in the nature of estop¬ 
pel. However, let us turn to the passages in 
the judgment of the Board in Sahu Bam Chan¬ 
dra V. Bhup Stngh (4) on which he relies. At 
Page 132, the Board say this: 

"They desire in the hrst place to make it 
clear, that much, if not all, of the law on the 
subject has arisen from the necessity of protect- 
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ing fclie rights of third persons, say, the 
purchasers of the property, who liave taken 
their title for onerous consideration and in 
good faith and at page 133 is the following 
passage : 

“A perusal of the numerous authorities will 
show that whore a joint family property has 
been sold out and out, or whore a decree in 
execution of the mortgage has been obtained 
against the property and rights have thus 
sprung up, with regard to the joint family 
estate, these rights are not to be defeated by 
the members of tlio Joint family simply ques¬ 
tioning the transaction entered into by its 
head.” 


Their Lordships then refer to the well- 
know summary of Sir James Colvile in Suraj 
Bnnsi Koer v. '^heo Pershad Singh (18) which 
begins with the words, “where joint ancestral 
property has passed out of a joint family,” 
words repeated by Sir John t^tanley, C. J., 
in the case Gkandradco Stfigh v. Mata, Prasad 
(19) So far as I can ascertain, it is the fact 
that all the Privy Council cases do deal with 
executed sales and not with mere proceedings 
to enforce the creditors' rights But it is diffi¬ 
cult to sea in principle, what reasons there 
can be, for holding that such a distinction 
should he drawn. If a creditor can hold what 
be has got, it is difficult to see, why his band 
should bo stayed, in attempting to get it. 

The argument that because the decision in 
Sahu Ram Chandra v. Bhup Singh (4), has 
removed the basis, which underlies the earlier 
decisions of the Privy Council beginning with 
Girdharce Lall v. Kontoo Ball (15), therefore, 
the decisions themselves are to be disregarded, 
is one that I confess does not appeal to me 
strongly. The last thing I look for in Hindu 
Law is logical consistency, compounded as that 

law is. of ancient texts, thousands of years old. 

qualified and interpreted by a series of oom- 
mentarica and by decisions of the Indian Courts 
and the Privy Council, to temper and modify 
their application to the conuitions of modern 
ndian life. It seems logically unanswerable 
to say, that, as the pious obligation of the son 
is based on the duty to remove his father from 
hell that obligati®n cannot arise until the 


(18) 0 C. M8 : 0 1, A. 68; 4 Sar. 1‘. C. J. 1:85 
P. C. J. 589: 4 C. L R. 236 ; 2 Phome L. R. 24‘ 
lud. Deo. tN. i. : 705 IP.O.). 

(19) 1 .’Ind. Cas. 479 ; 3l A. 176 ; G A. L. J, 26 


father, by means of his death, has reached 
hell. But the matter is not so simple as that; 
for, Vishnu and Yagnavalkya, as cited by 
Jagannatha, both accept the father’s becoming 
a sanyasi, or being wholly immersed in vice 
or bis suffering from incurable disease, or 
being mad, or being extremely aged (these 
last three qualifications come from Katyayan 
and Vribaepati) as also giving rise to the son’s 
liability to pay bis father’s debts. 

It is plausible enough to say that the early 
authorities treat those conditions as equivalent 
to physical death ; but, at any rate, the doct¬ 
rine of actual residence in put is gone, and It 
may be that that is the solution of this 
difficulty, namely, that one is entitled to 
treat insolvency as equivalent to a kind of 
civil death of the father, which would thereby 
invoke the pious obligation of the sons. It is 
worth remarking that Jagannatha, in bis com- 
moot on the phrase “ immersed in vice. ” 
includes, under that head, a state of insol¬ 
vency and insolence, in which the father has 
abandoned all attempt to satisfy his creditors. 
He does not, of course, use “ insolvenoy ” in 
the technical sense of a person who has been 
actually adjudioated by a Court of law. If 
this enunciation of the Hindu Law is correct, 
it seems to me that it will apply a/ortiori 
to a case where there had been such a formal 
adjudication. 

The next observation 1 have to make is 
that there are at least two decisions of the 
Privy Council, in which the son’s liability 
was enforced, during the lifetime of the 
father, although it is true that it was after 
the property had passed bo the creditor. One 
w'as Nanomi Babuasin v. Modhun Mohun (2), 
and the other was Sripat Singh Dugar ▼. 
Prodyot Kumar Tagore (3). In each of 
these oases language was used, which appears 
bo imply that their Lordships, who decided it 
bad DO intention of resbrioting the son’s obli¬ 
gations to cases where property has actually 
passed. And in each case, the decision contains 
statements, which, if they are correct law, 
establish the liability of the sons in such a 
case as the present. In Nanomi Babuasin 
Modhun Mohun (2), Lord Hobbouse says this, 
page 35 

“ Destructive as it may be of the prinoipla 
of independent co-parcenary right in the sonSi 
the decisions have for sometime established 
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the prinoiple that the eons oannot set up tiieir 
rights against their father's alienatioD for an 
antecedent debt, or agiust his creditors' reme¬ 
dies for their debts, if not tainted with immo¬ 
rality. ” 

In 6>ipot Singh Dugar v. Prodyot Kumar 
Tagore (3), Lord Buokmaster says this, at 
page 4 : 

In every other event, " (that is except 
where the debt was incurred for illegal or 
immoral purposes), it is open to the execution 
creditor to sell the whole of the estate, in 
satisfaction of the judgment obtained against 
the father alone." 

It seems to me impossible to hold that these 
pronouncements mean that the creditor can 
bold the property against the sons, if he has 
actually got it, but can be resisted in his 
attempts to take the legal steps necessary 
to get it. I have already said that I do not 
look for logic in Hindu Law, but I think that 
such a state of things is repugnant not merely 
to logic but to a sense of practical justice and 
convenience. I think that the matter is admir¬ 
ably put by Shah, J. in Hanumanth Kashinath 
V. Ganesh Annaji (8). 

I am, therefore, of opinion that in the 
absence of a dehoite and explicit pronounce¬ 
ment on the point, this Court is hound in 
spite of the observations in Saburam’s case 
Sahu Bam Chandra v. Bhup Singh (4), 
to follow the Indian decisions and the 
deiHsions of the Privy Council to which I have 
referred, and to bold that the decree-holder's 
right to proceed against the ancestral immove¬ 
able property in execution during the debtor's 
life-time is oo-extensive with the debtor's 
power to alienate it under the Mitakshara for 
the satisfaction of his antecedent debts not 
tainted with illegality or immorality," 

Since the argument was concluded, our 
attention has been drawn to the case of 
Kishan Singh v. Ghhajju Singh (14) and it is 
indisputable that the reasoning on which the 
judgment in that case proceeds is opposed to 
the oonolusion and reasoning of Scott, 0. J., 
and Shah, J. in Hanumanth Kashinath v. 
Ganesh Annaji (8) and in effect adopts the 
line of argument taken by Mr. Tirunarayan- 
aobari in this case before us. The actual 
dedsion can be distingnished on a very sim¬ 
ple ground. The decree was passed in a suit 
in which the sons and grand-sons had been 


made parties aud tlio Otmrfc wliich passed the 
dcoroo expressly exempted and gave 

judgment against the fatlior only. It was 
then souglit notwithstanding the decroc to 
bind the sons and grand-s-ous ’ shares iu exe¬ 
cution, the decree not having heon appealed 
from. I oouooivo that the decision can bo up¬ 
held on the ground that oven supposing the de¬ 
cree to be vv'iong, as long as it stood execution 
could not be sought on the footing that it was 
to bo treated as a nullity in so far as it exone¬ 
rated the sous and grandsons. 

I respectfully agree with the High Court 
of Bombay that the only course open to a 
Court in this country is to follow the earlier 
decisions and hold that the father-manager or 
the creditor or the Official Assignee standing 
in his shoes has the power to alienate joint- 
family property in satisfaction of an antece¬ 
dent debt of bbe father-manager not tainted with 
illegality or immorality. If the Privy Council 
had thought that the earlier decisions of the 
Board and the mass of decisions of the Indian 
Courts which had been built upou them were 
erroneous or were bo be restricted in the man¬ 
ner suggested in Kishen Singh v. Gkhcijju, 
Singh (14) they could easily have said so, as 
the whole subject has boon before them for 
review in Sahuram’s case and Ghetram’s case. 
They would then have pointed out that the 
dicta of Lord Hobhouse and Lord Buokmaster 
in Nanomi Babuasin's case and Sripab Singh’s 
case respectively which entirely support the 
decisions in the Indian Courts down to Sa- 
buram's case, travelled outside their legitimate 
scope in the decisions involved. They have 
nob done so and until we are given further 
guidance, I think that our plain duty is to 
take it as a settled rule that the father during 
his life-time and any one who during his life¬ 
time stands in his shoes can validly alienate 
the whole of the joint family property in 
satisfaction of antecedent debts not tainted 
with illegality or immorality, and it would be 
travelling outside our legitimate function to 
consider a rule so well established as abrogat¬ 
ed because the supposed basis on which it 
rests has been disturbed by the more recent 
pronouncements of tbe Privy Council. 

Since I wrote this judgment and submitted 
it to my Lord bbe Chief Justice, I have had 
the advantage of perusing bis judgment, and 1 
desire to say that I respectfully agree with 
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his observation on the case of Kishen Sin(jh v. 
Chhajju Singh (14). 

Krishnan, J.:—In this case the question 
for our decision is whether the OfBcial Assignee 
is entitled to sell the whole of the joint 
ancestral estate of an insolvent Hindu father 
including the shares of his sons the parties 
being governed by the Mitakshara Law, in 
realising the assets of the insolveut for dis¬ 
tribution among the creditors. It is not 
disputed that if the father has the right to sell 
the whole joint estate to pay off his anteced¬ 
ent debts that power can be exercised by the 
Official Assignee. This was so decided recent¬ 
ly by this Court in Official Assignee of Madras 
V. Ba7nachandra Aiyar (12). The question for 
our consideration then narrows itself into, 
whether a Hindu father is entitled to alienate 
the joint ancestral estate of himself and bis 
sons to pay off an antecedent debt of his. As 
pointed out by the learned Chief Justice, it 
has been taken as the settled law in this 
country that he could do so provided that the 
debt was not an illegal or immoral one, ever 
since the decisions of the Privy Council in 
Girdhari Lai 8 case and in Nanomi Babuasin’s 
case, the latest ruling of the Privy Council on 
the point being in Sripat Stngh v, Tagore (3). 
Now it is contended before us that the recent 
decisions of tho Privy Council in Sahuram’s 
case, followed inChetram’s case have altered 
the law on the point and has abrogated the 
doctrine of the Hindu father s right to alienate 
the joint ancestral property of himself and of 

his sons to pay off a proper antecedent debt of 
hie. 

To decide this question we have to consider 
the case of Sahuram and of Chetram very 
carefully. Taking Sahuram’s case first, that 
was a suit brought to enforce a mortgage 
given about 20 years prior to suit by one Bhup 
Singh to one Bhagirath for Rs. 200 paid in 
cash. Sahuram the plaintiff obtained the rights 
under that mortgage by paying off Bhagirath’s 
mortgage and sued Bhup Singh and his sons 
and grandsons and others bo recover Ra. 15,000 
by sale of the property mortgaged which- 
coDsisted of joint ancestral properties belong¬ 
ing to Bhup Singh and his sons and grand¬ 
sons. It was found by the lower Court that 
no legal necessity for tne mortgage had been 
proved. Before the Privy Council it was 
argued, however, that oven though legal neces¬ 


sity was not proved as there was no proof by 
the SODS that the debt was of an illegal or 
immoral character, they bad no defence to 
the suit as the father was entitled to mort¬ 
gage the ancestral estate for an antecedent 
debt of his, quite apart from any legal neces¬ 
sity. The Privy Council bad to consider then 
the scope of the doctrine of ’antecedent debt* 
to see if it applied to the facts of the case and 
their Lordships held that a mortgage debt 
borrowed on the security of the ancestral 
property itself could nob be treated in any 
way as an antecedent debt within the meaning 
of that doctrine and they accordingly repelled 
the argument that the case was one to which 
the doctrine applied. They did not, however, 
say that the father could not sell or charge 
the joint ancestral estate where the debt was 
not only antecedently incurred by him, but 
incurred wholly apart from the security of 
the joint property. In faob if they were hold¬ 
ing that the father oould not sell the joint 
estate for an antecedent debt of bis because 
the sons' pious duty arose only after the 
father's death they would have said so in 
clear terms and there would have been no 
neoessity to consider the scope of the rule of 
’antecedent debts.’ On the other band their 
Lordships have in more than one place in 
their judgment stated that they make an ex¬ 
ception in favour of the father’s power to sell 
for an antecedent debt. Their Lordships on 
P. 444 of I. L. B. 39 All. 437 say this 
although the correct and general principle 
be that if the debt was not for the benefit 
of an estate then the manager should 
have no power either of mortgage or sale 
of that estate in order to meet such a debt, 
yet an exception has been made to cover the 
case of mortgage or sale by the father in 
consideration of an antecedent debt. This 
being an exception from a general and sound 
principle their Lordships are of opinion that 
the exception should not be extended and 
sbould be very careinlly guarded." Here they 
olearly recognise the existence of the rule ot an- 
tecedent deuts and do not in any way aorogate 
it as suggested. Again on page 447 their 
Lordships say ** In their Lordship’s opinion 
these expressions which have been the subject 
of so muoh difference of legal opinion, do not 
give any countenance to the idea that the joint 
family estate can be effectively sold or charged 
in such a manner as to bind the issue of the 
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father, except where the sale or charge has 
been made in order to discharge an obligation 
not only antecedently inonrred but incurred 
wholly apart from the ownership of the ioint 
estate of the security afforded or supposed to 
be available by such joint estate. Tne except 
ttoti being atlowed as in the state 0 / aiUJionUes 
it must be, it appears to their Lordships to 
apply and to apply (only) to the case where 
the father's debts have been incurred irrespec¬ 
tive of the credit obtainable from immoveable 
assets which do not personally belong to him, 
but are joint family property.” 

I have quoted these passages at length to 
show that their Lordships expressly exempted 
from the purview of their decision the excep¬ 
tional case of the father being able to alienate 
joint ancestral property of himself and bis sons 
for a proper antecedent debt. How after such 
expressions of opinion by their Lordships 
themselves in their judgment the case could 
be treated as an authority for doing away with 
the doctrine of antecedent debt altogether, 1 
entirely fail to see. 

The main decision in Sahuram's case was 
that a mortgage on ancestral property could 
under no circumstances be treated as an 
antecedent debt to justify an alienation of 
ancestral property and that beyond the power 
given to the father by this doctrine to deal 
with the son’s share in the joint estate neither 
the father not Ids creditors could rely merely 
upon the general rule of the son s pious duty 
to pay Ins father’s debt to have recourse to the 
son’s share of the joint estate to pay the 
father’s debt. These propositions were re- 
affirmed'in Cbetram's ease and any attempt like 
the one made by the Full Bench of this Court 
in ArumugamChetty MiUhu Goundan\lQ), 
to treat the ruling of the Privy Council as an 
obiter dicktm must be abandoned. I 
with Coutts Trotter, J , that that Full Bench 
detision must be treated as erroneous, for 
though it is not expressly overruled by the 
Privy Council it is clearly in conflict with their 
Lordship's view which has been re-affirmed in 
Ohetiam’s case. 

The passage that has given trouble in 
dealing with the question before us is the one 
on page 444 where their Lordships say that 
the prior obligation of the sons to pay off their 
father’s debt cannot and does not arise till the 
death of the father. Now it is argued that 


the father s power to sell the ancestral estate 
including tbo shares of his sons for an 
antecedent debt and tbo creditor’s right to have 
recourse to such estate for payment of his debt 
are founded upon the theory of tho son’s pious 
obligation and if that pious obligation is 
treated as not arising during the father’s 
life-time the father cannot deal with the son's 
shares in the joint ostato nor the creditor 
while the father is alive. 

The doctrine of ‘ antecedent debt ’ was no 
doubt evolved from the ‘ pious obligation ’ 
theory, see Nanomi’s case and that theory 
originally was that the son was under a duty 
to save his father’s soul from the penalties 
prescribed by Hindu Sostras for a man who 
dies without payiug off his debts. Such a duty 
would only arise after the father’s death as 
the Privy Council justly point out. But the 
theory was extended at a very early stage 
even by the Hindu StnrUhi writers themselves 
like Vishnu and Yagnavalkya to oases of 
persons who became sanyasis or suffered from 
incurable disease or went away to foreign 
country and so forth. These are all cases 
where the pious obligation was taken to arise 
before the death of the debtor father. Other 
restrictions and changes were introduced into 
tho doctrine by the case-law of the country 
till it has now become crystallised as the doct¬ 
rine of the * antecedent debt. That doctrine 
has become a definite and independent doctrine 
in Hindu Law which has been acted upon for 
many years and any attempt to do away with 
it now by referring to its origin and arguing 
that its development was illogical can hardly 
be supported. In the paragraph referred to in 
page 444 of I. L. R. 39 All. as I read it, 
the Privy Council was repelling the attempt 
to base a claim against the sons merely 
’ on account of their pious obligation to 
pay off their father’s debt <iuite apart 
from any antecedent debt. Their Lordships 
use the word ' merely ’ in that paragraph 
and again lower down use the same word 
when they say * accordingly the case founded 
merely upon pious obligation * * * 

* * -i' * fails.’ I 

understand their Lordships to refer in that 
para, to the attempt to enlarge the scope of the 
son’s liability beyond the limits of the doct¬ 
rine of 'antecedent debt’ by recourse to their 
pious duty as originally understood. Those 
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observations, in my opinion, do not touch the 
dootrino of antecedent debt as otherwise the 
judgment will become self-contradictory. 

Ghetram's case does not advance the posi¬ 
tion any further. It was a case of a sale by a 
father of ancestral estate being set aside. The 
mortgage which formed part of the considera¬ 
tion for the sale was according to their Lord¬ 
ship’s view already expressed in Sahuram’s case 
not an ’ antecedent debt.’ The balance of the 
sale price was paid in cash, that of course was 
not a debt at all. The sale not being for 
proper legal necessity or for antecedent debts 
necessarily failed. It was argued that where 
the sale failed a debt arose, at least as regards 
the cash paid, which the father was bouud to 
re-pay and that constituted an antecedent debt 
for which the creditor could have recourse to 
the ancestral estate and were it not for the 
fact that their Lordships were abrogating the 
doctrine of antecedent debts they would have 
given a decree for that amount against the 
ancestral estate. This is not so. There was 
DO debt at all in existence to apply the doctrine 
of antecedent debt, the appUcation of the doc¬ 
trine of the eon’s pious duty by itself to make 
the sons liable during their father’s life time 
their Lodships had repudiated, see also Jogi 
Das V. Ganga Ram (9). 


The conclusions 1 have come to agree with 
the conclusions of the Calcutta and Bombay 
High Court see Madhusudhan Das ?dohunt v. 
Iswari Dasi Debit (1), and Ranumanth Keshi- 
nath V. Ga-nesh Annaji (8) and are in accordance 
with the previous rulings of this Court, cited 
by the learned Chief Justice in his judgment. 
Our attention was, however, drawn to a recent 
ease in the Allahabad Court Kishen Singh v. 
Chahhajju Singh (14) which is in petitioner's 
favour. In that case it was decided at the 
trial of the suit itself that the sons and grand¬ 
sons who were parties to the litigation and 
their estate were not liable for the suit debt 
The question could then hardly be re-opened 
m execution. I, therefore, agree with the learn- 
ed Chief Justice that the decision is .right, bub 
m so far as the views of the learned Judges 

^ expressed above 
I regret with all respect I am unable to fol¬ 
low them. ‘ 


conclusion that bl 
estate of the msoheot and his sons to pa 


such of the debts of the insolvent which are 
nob shown by the sons bo be illegal or immoral 
debts, and I agree to the order proposed by 
the learned Chief Justice. 

V. N, V. Order accordingly. 
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Musammat BHAGBHARl, WIFE OP 
ALLABUX, AND OTHERS—APPBLIiAMTS 

versus 

Musammat KHATUN, widow OF 
MAHOMED FAZAL, AND OTHERS— 

Respondents. 

Mohammadn Law^ Renunciation of inlteriiatice— 
Degucst as to more than onc'third of property-BegueU to 
hctr^Cmmnt o/ Iteirs^^Divorce iiideath-iihiess-\Vi^t 
rights oj—Marz-ul-^ant, what is^Limitation Act {IZ 
o/lUOS;, Sch. 1, Art. 121 1 ajyplication o/^Undivided 
l>ro 2 icrty of Mohammadufh favUly^Suit to tecovir 
share-J'*Joint Jainilyy” meaning oj—Adverse posses- 

of family property by one heir^ 
Hosltle Mle^Exclusion—Ncn-participation in piofits 
—Wills, interpretation of—Reasonable and unrsasonr 
able «/»l/s-.PardaDashin iadjcs, transactions with— 
Law applicable. 

A transfer or a renunoiatioa of a rightof inhsri- 
tanoe before it has vested is prohibited under the 
Uohammadan Law. Rights of inheritance only arfao 
after tho death of the person whose estate is h* 
question. A ^ohammadan cannot renounce hU right 
of Inheritance before that right has become vest^ by 

the death of the person to whom be is entitled to 
succeed. 


^ l^oquest by a ^lohammadan can only take efb**^ 
to the extent of on^third of the net asseU remaitting 
after payment of his funeral expenses and debts, un¬ 
less the excess is rendered valid by the consent, given 
after the death of the testator, of the inheritors whoso 

rights are infringed thereby, and a bequest to a par¬ 
son entitled to inherit is void unless the other 
inheritors give their consent, after the death of the 
testator, to its baking efloob. 

A divorce pronounced by a Hohammadan in death- 
illness (uMarS’ttl-Manl does not deprive the widow 
of her right of laheritanoe, where the husband dies 
during the period of her Iddut. 
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la oidet to eatobUsh Mart-ui-Mani thoremiHt bo 
M9eat at least three oonditioaa, (a) proximate 
danger of death* so that there is a preponderanoe of 
apprehenatou or Khouf that at a given time death 
must be more probable than life, v&) some degree of 
subjeotive appreheasion of death is the mind of the 
fiiok persoo, and (c) some external tVidtcia. ohief 
amoDg whioh would be the inability to attend to 
ordinary avocations. 

A too narrow a view should nob be taken of the 
doctrine of death'illness. 

Artiole 137 of the sohedule to the Limitatiou Act 
does not apply to a suit to recover share of undi¬ 
vided property of a family governed by Moham- 
madan Law. The words “joint family" in the arti¬ 
ole qualify the word “ property" and refer to a 
ioiot family as oonoeived by Hindu Law. They 
oannot apply to a Mohammadan family as suob, 
where each member holds his share in severalty. 

Where on the death of a Mohammadan. the only 
male member of the family assumes management of 
the estate, there being other females entitled to 
shares therein, the natural presumption is that be en¬ 
ters upon the estate as agent or manager for them, 
and on bis own behalf. 

Possession or ocoupation of joint property by one 
oo-sharec does not oonatitute adverse possession 
against any other oo-sharer until there has been a 
disclaimer of the latter's title by an open assertion 
of hostile title on the part of the former. 

To prove title to land by adverse possession for the 
statutory period, it is not suffloiect to show that some 
aots of possession have been done ; the possession re¬ 
quired most bo adequate in oontinuiby, in publioity 
and in extent to show that it is possession adverse to 
the competitor ; in other words, the possession must 
be aotually visible, exclusive, hostile, and continued 
during the time ceoessaiy to create a bar under the 
Statute of Limitation 

What is sufficient evidence of exclusion must de¬ 
pend on the circumstances of each ease. Mere noa- 
pardoipatlon in rents and prollts would not neoess. 
atily of itself amount to an adverse possession, but 
non-partioipation or noo-possessioa may in the oir- 
oumstances of a particular case amount to a a ad¬ 
verse possession. Regard must be had to all the 
oiroumstaooes, and a moat important element is the 
length of time. 

In the ease of a will reasonable, natural and pro¬ 
per in its terms* lb U not in accordance with sound 
rules of conatruobion to apply to it those causes 
which demand a rigorous scrutiny of wills* of which 
the opposite oan be said that they ate unnabaral, 
unreasonable or tinged with impropriety- 

In the case of a deed exeonted by a pafdormshin 
lady the law proteote her by demanding that the 
bn^en of proof ahall in each oase rest not with those 
who attack* but with those who rely upon the deed 


and it must be proved affirmatively and oonolasively 
that the deed waa not only executed by, bat was 
explained to and really understood by the grantor. 
It must al.^o be established that it wae nob signed 
under duress but by the free and indopoodent exor 
0139 of her will 

Cusi-Zaty diai'riSied. 

Appeal from the dccisiou of First Class, 
Sub-Jutlge, Larkana. 

Mr. Bhojsin^ Gurdinomal, for the Appel¬ 
lants. 

Mr. Wiitlliooinal Oodharam, for the Res¬ 
pondents. 

JUDGMENT 

Raymond, A, J. C.-—A wealthy and in¬ 
fluential Zamindar of Larkana, Mahomed 
Fazal died on the 24tli December 1890, pos¬ 
sessed of considerable immoveable and movea¬ 
ble property. TheMjulk of bis property con¬ 
sisted of agricultural land ; there were also 
some dwelling bouses and some cattle. He left 
him surviving, a window Khabun, an only son 
Gulam Mahomed who assumed the manage¬ 
ment of the estate on his father’s death, and 
a daughter Fatma. Gulam Mahomed died 
on the 11th September 1911 at the age of 
about 53. Several survey numbers of the 
agricultural land stood in'his name already in 
bis father’s life time, and after the latter's 
death, he admittedly enlarged the estate 
though the precise extent of his oonbribution 
has not been doflnitely established. Gulam 
Mahomed loft him surviving 4 widows Jam- 
zadi, Baohi, Sabbai and Hayut Khatun, with 
regard to the last it is alleged that he had 
divorced her about a fortnight before his 
death. He also left several daughters, Jamal 
Khatun, Bhagbari, Umedan, Inayat Khatun, 
Rahima and Karam Khatun. After Gulam 
Mahomed’s death dissensions arose between 
the widows with the result that a suit was 
filed for the partition of the property of Maho¬ 
med Fazal and Gulam Mahomed. Plainbiffs 
in the suit were Khatun the widow of Gulam 
Mahomed, and Jamal Khatun the daughter of 
Gulam Mahomed, who died after the institu¬ 
tion of the suit, and her legal representatives, 
her husband Mahomed Parial and her minor 
son Ehudabux, and daughters of Gulam 
Mahomed and also his sister Fatma. Plaintiffs 
contended that all the property moveable and 
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immoveable was fchats of Mahomad Fazul, and 
aeked for its partition and the allotment of 
their share which they valued at over 
Rs, GO'OOO. The suit was principally contested 
by the widow Bachi, and the daughters Bbag> 
barl, Karam Kbatun and Rahim Kbatun. 
Such of the oontentions as were taken up in 
the lower Court and pressed in appeal may 
be briefly summarized as follows:--(i) The 
suit is time-barred so far as Kbatun the 
widow of Mahomed Fazul is concerned, and 
also as regards defendant Fatma who 
claims a share in the property. (2) Hayat 
Khatun can claim no share in Gulam 
Mahomed’s estate as she had been divorced. 

(3) Jamal Khatun and CJmedan equally are not 
entitled to any share, as they are illegitimate, 
their mother Namul being a mistress of Gul¬ 
am Mahomed and not his legally wedded wife. 

(4) That the property in suit is the self-acquir¬ 
ed property of Gulam Mahomed. (5) That 
by his will Gulam Mahomed bequeathed the 
bulk of his property to Bbagbari. Karam 
Khatun and Rahim Khatun, to this will the 
other sharers in tho property assented, and ex¬ 
ecuted release-deeds on being assigned certain 
portion of tho property. There wore some 
other contentions taken up in the lower 
Court by the pleaders of both parties but 
they have been abandoned in this Court. 

The lower Court in au exhaustive and ela¬ 
borate judgment gave the plaintiffs a prelimi¬ 
nary decree for partition as prayed for, and 
the appellants before us are, the 3 aforesaid 
daughters of Gulam Mahomed, and the res¬ 
pondents are the plaintiffs in the lower Court 
and the remaining defendants. 

It will be convenient to discuss, in the first 
instance tho oontentions raised regarding the 
right to sue, of Khatun, Fatma, Hayat Kha- 
tUQ and Jamal Khatun. and we shall dispose of 
^em seriatim. It is urged that the claim by 
Khatun the widow of Mahomed Fazal is time 
barred, as the suit was filed on the 7th Febru¬ 
ary 1 a2 and article 144. Indian Limitation Act 
IS applicable as Gulam Mahomed had been in 
adverse possession for more than 12 years 
The lower Court held article 127 to apply 
and that the suit was within time as it is nob 

t * 1 was excluded from the 

family property or that the exclusion ever 
oame to her knowledge. The parties in thie 


suit are Sunni Mahomodans and we are nob 
prepared to hold that article 127 applies to 
undivided property of a family governed by 
Mahomedan Law, and not proved to have 
adopted as a custom the Hindu Law of the 
joint family. We are of opinion that the 
words '* Joint Family ” as used in the article 
qualify the word property and a joint family 
is a peculiar concept of the Hindu Law, 
and could not apply to a Mahomedan family 
as such, where each member holds his share 
in severalty. There is no reference to a joint 
family or joint family property in books on Ma¬ 
homedan Law. The substitution in ariticle 127 
of the word “ person” by Act XV of 1877 for 
the word “ Hindu” in the corresponding article 
of Act IX of 1871 was not intended to make the 
article applicable to Mahomedans but to such 
sects as the Kutohi Memons and Khojas who 
though Mahomedans have been held to have 
adopted so much of the custom as included the 
law of the joint family amongst Hindus, and as 
a necessary consequence, the law with regard 
to the joint family property under certain con¬ 
ditions. The Bombay High Court bad held in 
a series of decisions commencing with Sayed 
Ghulam Hussein v. Bibi Anvarnisa (1), that 
joint family property includes property left 
by a deoeised Mahomedan and divisible among 
his heirs until it is actually divided: Bavasha 
V. .)lasumsha (2), Abdul Bahim v. Kriparam 
Daji (3), Fatma Boo v. Ghisau Boo (4). The 
latest ruling, however, on'the applicability of 
article 127, is the Full Bench decision of 7 
Judges reported in Jsap Ahmad Mograria^. 
Abhramji Ahmadji Mograria(6), where the 
following question was referred to a Full 
Bench, ” Whether article 127 of Act XV 
of 1877 can apply to the property of » 
Mahomedan (or any other person, not 
being a Hindu) and not having been proved 
to have adopted as a custom the Hindu 
Law of the joint family and it was held (Shah, 
J. dissenting) “ that it did not.” This case 
was not cited in the lower Court as it was 
reported after its judgment was given but it 
brings the Bombay view which was till then 

(1) (1086) P. J. 170. 

‘,7 Ind. Dec. (N. 8.) 604. 

(3) 16 B. 186 ; 8 lad. Deo. IN. 8 ) 601. 

(4) 4 Ind. Caa. 242 ; 11 Bom. L. R. 1088; 33 B- 719' 

» ^1 B. 593 ; 19 Bom. L- 

OiH 
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disoordant in conformity witli the views of 
the other 3 High Courts all of which have 
held that Article 127 is not applicable to 
Mahomedans as such : Ammo Bnham v. Zia 
Ahmed (6), Abliil Kadar v. Ai^shamma (7) 
Mohomei Ahram Sihah v. Anarhi Ohnwihr'tni 
(8) As I have remarked above the parties 
to this suit are Sunni Mahomedans, it is 
not even alleged much less proved, that 
they were governed by any special custom 
under which the rules of Hindu Law as 
to joint family property would apply. The 
Mahomedan Law presumes that each share 
is separate and that each sharer Is the 
separate owner of his share and, therefore, the 
words " Joint family property” could not ap¬ 
ply to the property of a Mahomedan strictly 
governed by the principles of Mahomedan 
Law. We are, therefore, of opinion that the 
lower Court was in error in holding that Arti¬ 
cle 127 was applicable to the present suit. In 
arriving at this conclusion it followed a ruling 
of our Court reported in Chuto Khalikdino v. 
Eaji Ahmed (9\ This was a decision of 
Beaman, J. as Judge of the Sadar Court. His 
remarks at page 591 of his judgment are 
significant. He says “ In suits by Mahomed¬ 
ans to recover their shares of an inheritance 
whiob has remained undivided, the Bombay 
High Court has in a series of decisions held 
that article 127 applies. 1 have always been 
strongly opposed to that view, because it has 
always seemed to me illogical and repugnant 
to theoretical perfection to talk of suits for 
the recovery of a share in joint family 
property by persons for whom the legal 
oonoept of joint family ” .has absolutely 
no existence, The joint family is a crea¬ 
tion of Hindu Law and no other system 
of jurisprudence, certainly not the Maho- 
medao, has anything precisely corresponding 
with it.” In holding, however, that a suit by 
a Mahomedan sharer for partition of inherit¬ 
ance is governed by article 127 he felt that 
where the law of property is concerned the 
maxim ” Stare decisis ” must bo respected, and 
that it has always been the practice of the 
Courts in Sind for reasons of uniformity and 

(6) 13 A. 283 ; A. W. N. (1891) 88 ; 7 Ind. Deo- 

(N. S ) 177 (F. 8) , ^ r. 

(7) 10 M. 61 (F. B ) : 2 M. Ii. J. 200 ; 5 Ind. Deo. 
(N. S.). 750. 

(8) 22 0. 954; 11 Ind, Deo. (N.» 638. 

(9) (1906) 2 8. D. 582. 

10-16 


policy to follow the rulings of the Bombay 
High Court. The same learned Judge, how¬ 
ever, in Jan Md Ahdullah v. Datu Jafer (lO) 
was of opinion that attiole 127 does not apply 
to Mahomedans as such, and he was one of 
the referring Judges and a member of the Full 
Bench that decided in Tsnp Ahmed Magrnria 
V. Ahramji Ahmedji Maqrarai (5), that 
article 127 is not applicable to a Mahomedan, 
There can he no doubt, therefore, that the 
judgment in Chuto Khalikdino v. Hajl Ahmed 

(9) holding that a suit for partition of inheri¬ 
tance by a Mahomedan sharer is governed by 
article 127 is wrong, and we must dissent 
from it. The next question on the point of 
limitation that arises so far as the respondents 
Khabun and Fabma are concerned is whether 
the suit is time-barred by article 144. On 
the death of Mahomed Fazul in 1890, his eon 
Gulam Mahomed as the only surviving male 
member of his family assumed the manage¬ 
ment of the estate. Both Khatun and Fatma 
being co-sharers with him in the estate, the 
natural presumption is that he dealt with the 
land as manager or agent for them, and on 
his own behalf: Dhamumal Chandiram and 
others v. Musmat Kaim Khatun (11), DhamU’ 
mnl Chandiram V. U mammal Kaim Khatun 
(12) Now possession or occupation of joint prop¬ 
erty by one co-sharer does nob constitute ad¬ 
verse possession against any other co-sharer 
until there has been a disclaimer of the latter’s 
title by open assertion of hostile title on the 
part of the'former, Ujalbi BiU v. Umakanta 
Karmakar (13), Qogendranath Eai v. Bala- 
devdas (14). It was held that ” bo prove 
title bo land by adverse possession for the 
statutory period it is not sufficient to show 
that some acts cf possession have been done ; 
thO possession required must be adequate, in 
continuity in publicity and in extent bo show 
that it is possession adverse bo the competitor ; 
in other words, the possession must be actual¬ 
ly visible, exclusive, hostile, and continued 
during the time necessary bo create a bar 
under the Statute of Limitation. Mr. Bhoj 
Singh, for the appellants has contended that 
since the death of his father Mahomed Fazul, 
Gulam Mahomed has dealt with the property 


( 10 ) 

(111 

( 12 ) 

(18) 

(14) 


23 lad. Ca^. 195; 39 B. 449; 15 Bom.ti.B.1014, 

1 S. li. B. 183. 

2 S. D. B. 43. 


81 0. 970 ; 9 0. W. N. 92. ^ ^ 

35 0. 051 : 12 G 'ff. 127 ; 6 0. D. J. 785. 
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as his own and tliat Khatun and Fatma wera 
oxcludod from possession of fcho property 
both movoal)Ie and imoioveable. Testing these 
assertions in tho light of the evidence on the 
record, neither adverse possession by Gulam 
Mahomed nor exclusion of Khatun has beon 
proved. Khatun states in her evidence that 
she lived with Gulam Mahomed till his death. 
She admits that after her husband's death she 
lived with her brothers for some time owing to 
some disagreement between one of her brothers 
and Gulam Mahomed but that she returned as 
soon as a reconciliation had been effected. Ap¬ 
parently she was in the family house during 
the period of Gulam Mohomed’s illness and at 
tho time of his death, as she describes in detail 
his condition during this time. In her cross- 
examination she does not seem to have been 
asked any question which would indicate any 
knowledge on lier part of her exclusion from 
the family property; all that she was asked 
was whether she had demanded her share 
from Gulam Maliomed and she replied in the 
negative, but this does nob prove either adverte 
possession on the part of Gulam Mahomed or 
the exclusion of Khatun, for as long as her 
wants were supplied she may nob have 
thought it necessary to acquire separate pos¬ 
session of her share. In the written state¬ 
ment filed by the appellants, beyond stating 
that the suit is time-barred, no particulars are 
given when Khatun left the family house or 
of the nature of tho adverse possession by 
Gulam Mahomed. The burden of proof lies 
on those that assert that the possession of 
Gulam Mahomed was adverse to Khatun. Mr. 
Bhojsingh has mainly relied on the following 
statement in the will of Gulam Mahomed in 
Ex. 238. " I have a step-mother Musammat 

Khatun who went away from the house about 
22 years ago. Besides, my father Mahomed 
Fazul had also made a will that if Musammat 
Khatun left the house she will have no 
interest in the property.’* Mr.i Wadhumal for 
the respondents has contended that this state¬ 
ment in the will is inadmissible under section 
d2, Indian Evidence Act, and, we are of opin¬ 
ion that Mr. Wadhumal’s contention must be 
upheld. Statements of deceased persons under 
section 32, Indian Evidence Act, are admissible 
if certain conditions are fulfilled, and the state¬ 
ments in Gulam Mahomed’s will as to the 
time when Khatun left the house or as to the 
restriction imposed upon her by a will of 


Mahomed Fazul which is not produced, do 
nob fall within any of the clauses of section 
32 Indian Evidence Act, of. Farfiari Bari 
Vaidya v. BaJ Krishna SansariJear (15). Mr. 
Bhojsing next urged that the appropriation of 
the profits of the property by Gulam Mahomed 
was one of the indicia of adverse possession 
particularly in view of the length of time 
during which Khatun was excluded from 
participation in the rents and profits. He relied 
upon Gungadhar alias Buburav Balvant and 
others v. Parshram Bhalchandra and others 

(16) where it was held that sole possession by 
one tenant-in common continuously fora long 
period without any claim or demand by any 
person claiming under the other tenants-in- 
oommon is evidence from whioh an actual 
ouster of the other tenante-in-ooDimon may 
be presumed. Bub it was also hold in this very 
case that to constitute adverse possession as 
between tenants-in-oommon there must be an 
exclusion or an ouster. See also on this point 
Ayenrnnsra Bibi v. Sheikh huf and others (17) 
followed in Oovinda Chandra Bhattaoharjee 
V. Dina Nath Acharjee (18) where it 
was said ‘ What is sufficient evidence of 
exclusion must depend on the circumstances 
of each case. Mere non-participation in rents 
and profits would not necessarily of itself 
amount to an adverse possession, but such 
non-participation or non-possession may in the 
ciroumsbanoes of a particular case amount to 
an adverse possession. Kogard must be had to 
all the oiroumstanoes, and a most important 
elemont is the length of time. " It must 
further be remembered that in the present 
appeal wo are dealing with a parda-nashin 
woman, and the property in which she bad a 
share whioh was being managed by her step¬ 
son, the only male member of the family* She 
had no children of her own whose interests 
she had to protect and before the Court can 
regard the appropriation of profits as constitut¬ 
ing adverse possession, it must be satisfied 
that there was an indication of a denial of 
right in Khatun to receive them. Mr. Bhojsing 
relied very strongly on a judgment of this 
Court in appeal No. 10 of 1916 whioh turned 

(15) 65 lud. Cag. 816 ; 44 B. 192 ; 22Bom.Ii. R* 

57. 

(16) 29B. 800;7Bom. L. R.252. 

(17) 14 Ind. Gag. 722 : 16 0. W. N. 849. 

(18) 56 Ind. Gas. 141 ; 47 0. 274 : 28 0. W. N. 977; 
80 G. L. J. 612. 
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on the applicability of Article 144 of the 
Xjimitation Act and the conditions under which 
adTerse possession may be proved. He con¬ 
tended that the oiroumstanoes ot the case 
which he cited were analogous to the present 
case and that we should be governed by its 
de<uaion. As the judgment in appeal No. 10 
of 1916 was delivered by a Bench and one of 
the members composing it is a member of this 
Bench it would be useful to point out the 
essential difference between it and the present 
appeal. A careful perusal of the judgment in 
appeal No. 10 of 1916 discloses the esistenoe 
of several oiroumstanoes which are absent in 
the present case. It is true the plaintiff was 
a parda-nishin woman and was a oo-sbarer in 
the estate in which she claimed her share and 
bad been out of possession for a considerable 
length of time. But here the analogy ends. 
The surrounding circumstances which are 
really the main test to apply in the absence 
of any speoiho direct evidence were found to 
be so strong and so many in favour of adverse 
possession that the Court held adverse posses¬ 
sion to be proved. It was found that the 
plaintiff on her marriage left the family house 
and redded with her husband in another house 
that was bought by him. it was not alleged 
that any maintenance was given to her out of 
the family estate, she admitted she earned 
her living by making clothes and her son added 
to the income by driving a baokoey carriage, 
after her husband’s death she sells her bouse 
in order to obtain the means of livelihood and 
lives in a rented bouse, it was proved that the 
defendants were dealing with the property for 
some years as exclusive owner, it was also 
proved that she attested a document where a 
part of the property was dealt with by the 
defendant as bis own and it was held to be 
unlikely that she did not know the nature of 
the document, all these oiroumetanceB deter¬ 
mined the Court in coming to the ooDolasion 
that there was adverse possession. 

In the present case all that appellants can 
and do rely upon as proving the exclusion of 
Khatun is the non-participation in the rents 
and profits of the immoveable property for a 
pen^ of 90 years, her residing outside the 
family house and the absence of any claim to 
maintenanoe out of the family estate. But in 
the first instance we are not at all impressed 
with the evidence on the record on which the 


appellants rely in proof of bboso asserbions. 
When 1 pointedly asked Mr. Bhojsing bo 
specify in detail bho evidence on which ho 
relied in proof of adverse possession, lie refer¬ 
red to the passage in the will of Gulam Maho¬ 
med already adverted to as inadmissible and 
the evidence of Baohi and Aba Mahomed. 
Now Baohi is a witness very much interested 
in the result of this case as the exclusion of 
Khatun and some of the other co-sharers 
proves highly beneficial to her daughter Karam 
Khatun’s interests in the estate, one of the 
beneficiaries under the will and it appears to 
us that she has been the moving spirit in 
engineering the defence in this case. She has 
admitted in her evidence that she and Bbagbari 
a daughter of Gulam Mahomed and another 
beneficiary under the will “ are managing the 
litigation together in consultation.” The 
passage in her evidence on which Mr. Bhojsing 
relies is the following ’'Khatun was not in the 
Kob when Gulam Mahomed died. She then 
lived in her father’s house, She had left the 
Kot before I came in after my marriage,” and 
in Ata Mahomed’s evidence the following 
passage is relied upon. “ 1 have been visiting 
the family for the past 20 or 25 years. During 
that period I did not find Khatun living there.” 
This last witness is referred to as the family 
priest and has apparently had a good share of 
luck since Gulam Mahomed’s death. He 
states that Bhagbarl has given him in charity 
10 Jirebs out of the property of Gulam Ma¬ 
homed, 5 of which he has disposed of for 
Bs. 500, he has also received a mare which he 
describes as worth Bs. 50 and one was given 
to bis brother worth Es. 80, he also gob two 
buffaloes in charity and a full drees and bed¬ 
ding worth about Bs. 40. He adds that since 
the death of Gulam Mahomed, Baohi, Bhag- 
bari and Khatun visit him to obtain bis bles¬ 
sing. Even if we were to accept this evidence 
in its entirety all that it proves is that Khatun 
has not resided in the family house for a 
period of about 20 years, and not a single 
question has been asked of Baohi in cross- 
examination as to how Khatun was main¬ 
tained during this period. On the other hand 
there is a fair amount of evidence which is to 
the effect that Khatun lived in the family 
bouse till the death of Gulam Mahomed, 
occasionally visiting her parents’ house. Vide 
Allabdino Ex. 262, Nizamdin the brother of 
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Khatiun Ex. 298, Sabhai Ex. 456 and Khatun 
herself Ex. 312. Ifc appears to us that adverse 
possession has not been proved as against 
Khatun and her suit is within time. 

Next with regard to the question whether 
Fatma’s claim to share is statute^barred. 
Mr. Bhojsing contented that her case is on all 
fours with Bihi Bafiza v. Lalsha and others 
referred to above. Fatma was a sister of 
Gulam Mahomed and was married to one Al¬ 
lah bux who died about 20 years before the suit. 
Adverse possession as against her is based on 
her living in her husband’s house and non¬ 
participation in the prohts of the immoveable 
property belonging to her father. It is also 
urged that the fact of Fatma not being 
examined as a witness to repudiate the 
allegation of her being excluded from the 
family estate is a strong piece of evidence in 
favour of adverse possession. Now it appears 
to us that if Fatma had lost all claim to any 
share in the estate by the Statute of Limita¬ 
tion, then it is difficult to explain the clause in 
the will of Gulam Mahomed referring to her 
executing a release-deed relinquishing the 
larger rights to which she was presumably 
entitled. The testator must have recognised 
that she was entitled to her share in the estate 
according to Mabomedan Law, and even if 
Gulam Mahomed was not the author of the 
will those that were instrumental in bringing it 
into existence, must have felt the necessity of 
binding Fatma by a declaration that she waived 
all her rights to the property, a proceeding 
which was perfectly unnecessary if Fatma’s 
claim was time-barred. Probably Fatma 
never urged her claim to any share in the 
estate during Gulam Mahomed’s life-time as 
the consciousness of her own brother managing 
the estate, and her position in life as a parda- 
nishin woman may well have been two 
important factors in influencing her conduct. 
There is rio evidence on the record to show 
that her right to a share in the estate was 
ever denied or that she was expressly excluded 
from participating in the profits of the property. 
She was apparently on affectionate terms with 
her brother, admittedly she was in the family 
house at the time of his death and Sobhai 
Ex. 406 states that * Fatma lived in the Kot 
for 2 or 3 months durir.g the illness of Gulam 
Mahomed and all the i-.-aale8 bad their meals 
together. ” In short, the evidence ae to adverse 


possession against Fatma is based on her living 
in her husband’s house and nob in the family 
house since her marriage and on the allegation 
that she has not obtained any maintenance 
from bbe estate We do nob consider these cir¬ 
cumstances sufficient to prove adverse posses¬ 
sion and as we are far from being satisfied 
that Fatma was excluded from the family 
estate, we are of opinion that equally with 
Khatun her claim to a share is not time- 
barred. 

The next question for consideration is the 
exclusion of Hayab Khatun from a share in 
the estate, however, on a different ground. 
Appellants contend that on the 27bh August, 
Gulam Mahomed who died about a fortnight 
later, executed a divorce-deed which was 
attested by several witnesses and registered, 
and which recited the verbal divorce given on 
the 26th August, that is two days previously, 
to Hayat Khatun by throwing three clods of 
earth at her, the said divorce being irrevocable. 
Bespondents argue that even if the verbal di¬ 
vorce and the written deed in confirmation 
thereof be proved, yet the divorce is nob valid 
as Gulam Mabomei died on the llth Septem¬ 
ber 1919, that is, within the period of Iddutt 
and as thedivorce was pronounced on his death¬ 
bed, it has not the effect of depriving Hayab 
Khatun of her right to a share in her hus¬ 
band 8 estate.^^ The question may be thus 
formulated!— Was the divorce pronounced 
during Gulam Mahomed’s death-bed illness, if 
so what is its legal effect on Hayat Khabun's 
right to inherit, in view of the fact that Gulam 
Mahomed died during the period of her Iddut ? 
There is no dispute and there can be none 
that where a Mahomedan husband in health 
pronounces an irrevocable divorce and dies 
wbhin the period of his wife’s Iddut, 
^e has no olaim bo inherit to her husband. 
What is then the effect of a divorce in death- 
or Marz-uUmaut as it is styled in 
Mahomedan Law ? The leading case on the 
subject in the Bombay High Court is that of 
oarabai v. Babiabai (19) where it was held 
that in order to establish Mare-ul-maut there 
must be present at least three conditions:— 

(1) Proximate danger of death, so that there 
is a preponderance of apprehension or 
Khouf that at a given time death must 
be more probable than life ; 

(19) so B, 637 ; 0 Bom. L. K- 36. 
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(S) There must be some degree of sabjeo- 
tiye apprehension of death in the mind 
of the sick person ; 

(8) There mnst be some external indicia 
chief among which would be the inability 
to attend to ordinary avocations. 

The condituons here laid down are gathered 
from the authorities and text books on 
Mahomedan Law and were adopted as a oor« 
root exposition of the Law in a subsequent case 
B<uhid KaramcUi v. Siierhanoo (20). There 
is an earlier ruling to the same effect Fatma 
Bibi V. Ahmed (21)» oonhrmed on appeal to 
the Privy Council. There is equally a con¬ 
sensus of opinion in the commentaries on 
Mahomedan Law that if a divorce is pro¬ 
nounced in death-illness, and the husband dies 
before the completion of the wife’s Iddut, the 
wife is entiUed to inherit to him. Wilson’s 
Mahomedan Law 178, Tyabii's Mahomedan 
Law 151 and MuUa’s Mahomedan Law 144. 

Adopting these principles we pass on to the 
oonrideration of the evidence on this point. 
Unfortunately there is no medical evidence on 
the record which would help us to form an 
opinion as to the nature of the disease that 
Gulam Mahomed was suffering from for a 
period of about 7 months prior to his death. 
There is evidence to show that he was treated 
by an Indian physician but be has not been 
ezanuned as a witness. The evidence on the 
record desoribing Gulam Mahomed's ailments 
and his physical oondifuon at the time he pro¬ 
nounced the divorce is most oonhicting, undou¬ 
btedly due to the fact that practically all the 
witnesses in the case whether for the appel¬ 
lants or the respondents seem to be inspired 
by the one motive of doing as much damage 
as posrible to the opponent’s case. Witness 
Allahdino Bx. 262 states in his evidence 
'* Gulam Mahomed was ailing for long. He 
suffered from diabetes. 1 visited him to en¬ 
quire about bis health. *’ Nizamudin Bx. 298 
states '* Gulam Mahomed lay ill for 7 months 
before his death." Shei Mahomed Bx. 299 
says “ Gulam Mahomed lay ill for 6 or 7 
rntmths before his death. During the last 
month or two he did not come out of the 
Kots. Khatun Bx, 812 states " Guiana Maho¬ 
med lay ill for about 7 months. During the 
first 3 months he did not move out of the otak 

(SO) 81 B. 264 : 9 Bom. L. E. 363. 

’ - (21) 81 0. 819. 


and during the last 3 months he could nob leave 
his family house. He was moved by others 
for all his necessary purposes during that 
period. He was bod-ridden all the time. He 
was not conscious during the last 14 or 15 
days of his illness. Pir Mian Sala visited 
Gulam Mahomed during his last illness. He 
was not ooneoious then. He could recognise 
a little and talk very feebly. Gulam Maho¬ 
med had fever in his illness. He could speak 
very feebly till his death.” Bahim Khan Ex. 
314 says “ Gulam Mahomed was ill for about 
7 months before bis death. Daring the last 
2 or 3 months be was lying unoensoious. He 
was moved about by others. He did not take 
any food. He was suffering from continuous 
fever. 3ber Mahomed Shah once visited him 
and declared the case hopeless about 15 or 20 
days before his death. Pir AUamdin treated 
him." These are the witnesses that were ex¬ 
amined on behalf of the plaintiffs-respondents 
in the lower Court. Now on behalf of the 
defendants-appellants on the same point we 
have first of all the Sub-Begistrar Bijhumal. 
He says *' When Gulam Mahomed admitted 
the execution of the will and the divorce-deed 
he was conscious. When 1 went in he sat up 
on his cot and greeted me. He also ebook 
hands with me. He presented the divorce- 
deed himself. I enquired from him about his 
health and asked what he was ailing from. 
He replied I have fever and suffering from 
heavy breathing and I have been ailing for 
the last 8 or 10 months. He did not appear 
to me to have got emaciated. His body looked 
well nourished." Aishising Ex. 341, the writer 
of various documents produced in the case 
was with Gulam Mahomed for about 3 days 
taking instructions and drawing up the res¬ 
pective deed and he states that during this 
period Gulam Mahomed was in his proper 
senses. Bub he also adds that when the 
messenger Total oame to call him he told him 
that Gulam Mahomed was ill and unable to 
move about and, therefore, needed his services 
in the bouse. Gulam Basul Ex. 343 says 
“Gulam Mahomed was ailing for about 
12 months before his death. He had bad diges¬ 
tion and Vomited his food.’’ Bamu Bx. 354 
states " Gulam Mahomed lay ill for 2 or 3 
months before bis death and was bed-ridden." 
Eaman Ex. 379 sbabes “Gulam Mahomed's 
illness lasted for 4 or 6 months. He suffered 
from diabetes. He passed the whole period 
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of 4 or 5 months within the Kot. He had no 
fever but he got emaciated from day to day/’ 
Amul Ex. 381 states, “ Gulam Mahomed lay 
ill for 2 or 4 months before his death. I 
attested the deeds. Gulam Mahomed was ill.” 
Bago Ex. 383 states “ Gulam Mahomed 
remained ill for 6 or 7 months and was 
all the time within the Kot.” There are three 
more witnesses Sabhai, Jamzadi and AH 
Mahomed whose interests in the case are 
identical with those of the plaintiffs-respond- 
ents who say that Gulam Mahomed’s illness 
lasted for about 7 months and that during 
this period he never left the family house, 
that he was very much emaciated and was 
scarcely in his senses during the last 3 months 
of his life. 

With this resume of the evidence as to the 
physical and mental condition of Gulam Maho¬ 
med at the time he pronounced the divorce, 
one oiroumstance appears abundantly clear 
and that is, bis inability to attend to his ordi¬ 
nary avocations, and thus fulfilling one of the 
conditions of Marz-ul-maut. With regard to 
the first of the conditions whether there was 
a preponderance of apprehension that at a 
given time death was more probable than life, 
there is the important consideration, apart from 
the direct evidence, that on the 29th August 
1911 Gulam Mahomed is said to have made 
a will. Now this will was either the result 
of free and independent action on the part of 
Gulam Mahomed or had been fabricated at a 
time when the prospect of Gulam Mahomed’s 
early death was extremely probable. In either 
event there was an apprehension that death 
was more probable than life. In spite of the 
ooDtiicting evidence on the record it mav be 
taken as established that Gulam Mahomed 
bad been ailing for a period of about 6 or 7 
months immediately prior to his death and 
that there was no indication of any improve- 
ment m bis physical condition, on the con¬ 
trary there were signs of approaching disso- 

lution. Ho wasa man of about 58 years of 

age and this would be regarded as old age for 
some of the Sind Zamtndars with a multi¬ 
plicity of wives and accustomed to an indolent 
existence. Obviously b*. v.ks unable to move 
out of his otak else be would not have sent 

the Sub-Registrar to the family bouse 
Whether wo accept fhj evidence that he was 
Buffenng frem dialates or consumption or 
fever accompanied by heavy breathing, one 


thing is clear that he never ralUod up bo 
the day of his death and must have appre¬ 
hended that his death was near. Some of the 
witnesses for the appellants have said that 
for 2 or 3 months before his death Gulam 
Mahomed was bed-ridden, Gulam Rasul and 
Rahman say he got emaciated from day today 
thus confirming the evidence of Khatun on 
the point. The only evidence that may have 
appealed to us of a disinterested character is 
that of the Sub-Registrar, but for several rea¬ 
sons which will be alluded to later we hesi¬ 
tate to accept it. We feel in short that the 
circumstances of the case and the evidence on 
the record clearly established (l) the illness 
of Gulam Mahomed (2) the expectation of a 
fatal issue and (3) his inability to attend to 
bis ordinary avoefttions. As was said in 
Easarat Bibi and others v. Gulcm Jafer 
alias Fukhrullah and others (22) too nar¬ 
row a view must not be taken of the doct¬ 
rine of death-illness, and in this case the doct¬ 
rine was stated as follows " was the disease 
of such a nature or character as to induce in 
the person suffering, the belief that death 
would be caused thereby or to engender an 
apprehension of death and was the illness 
such as to incapacitate him from the pursmt 
of his ordinary avooatlons or standing up for 
prayers, a circumstance which might create 
in the mind of the sufferer an apprehension of 
death ? We agree with the view of the Ixiwer 
Court that the divorce was pronounced in 
death-illness and as Gulam Mahomed died 
within the period of Hayat Khatun’s Iddui, 
she is entitled to inherit to his estate. 

The exclusion of plaintiff No. 3 Jamal Kha- 
tun from a share in Gulam Mahomed’s estobs 
is based on the allegation that both she and 
Umedan were the illegitimate daughters of 
Gulam Mahomed as their mother Namoi was a 
mistress of Gulam Mahomed and the quosbion 
for determination is whether Namoi wa® * 
legally wedded wife of Gulam Mahomed or 
was only bis mistress. Appellants have 
strongly relied upon two pieces of dooumenli^'^ 
evidence in the case in proof of their assertion 
that Namoi was a oonoubine of 
MaooiBed. The firsb is a passag© in 
of Gulam Mahomed Ex. 328 which i* 
follows Musammai Namoi remained with 
like a oonoubine for about 5 or 6 years. I had 

(22) 3 0. W. N. 67. 



VOU 80] 


INDIAN OASES 


127 


BBAQBBAKI V. KHATUN 

no Nikah or temporary marriage with her 
hot she also beobmlng disobedient went away 
from me about 24 years ago. She has 2 
daughters. Tjeaving them with me she went 
away. Considering myseU liable for maintain* 
ing these poor girls I duly brought them up 
and looking to the neoessity oi getting them 
marriedi 1 had them married among my poor 
caste brothers." The next piece ot document¬ 
ary evidence is a statement of the witness 
Bahim Khan made on the 28th May 1912 
before the Mukhiyarkar of Mirokhan where it 
appears that be said "1 do not know that 
Qulam Mahomed had any Nikah with Musam- 
mat Namoi but she was kept by him." Tak¬ 
ing the latter statement first, this very wit¬ 
ness Bahim Khan has stated in hie depo¬ 
sition in Oourt "I know Namoi. She is the 
Nikah wife of Gulam Mahomed. I read the 
Nikah 84 or 35 years ago. Since the Nikah 
she lived with Gulam Mahomed as his wife." 
This was in examination-in-ohief, and when 
confronted in cross-examination with his 
statement before the Mukhtyarkar, be had 
the impudence to reply 1 made the state¬ 
ment which is not true because Bachi made 
me do it on the faith of the Koran/* I shall 
discuss the unreliable character of this witness 
later on when commenting on the will, but 
his statement before the Mukhtyarkar may 
easily be brushed aside. With regard to the 
reference in the will to Namoi being tbe mis¬ 
tress of Gulam Mahomed it appears intrinsi¬ 
cally improbable that after the lapse of about 
30 years a respectable Mahomedan gentleman 
should publicly proclaim, that Namoi was his 
mistress and that his two daughters by her, 
Jamal Khatun and TJmedan whom he had 
reared in his own house with his legitimate 
children and had them married respectably, 
were not his daughters. One fails to under¬ 
stand what possible advantage Gulam Mahom¬ 
ed was to gain by this open declaration, Namoi 
bdng dead, and the daughters recognised by 
the world as the legitimate children of Gulam 
Mahomed. Further I have no hesitation in 
saying that the words in the will “ I had them 
married to my poor caste brothers" are not 
only nnbme but it is highly improbable that 
Qulam Mahomed would have made a state¬ 
ment of this description. Jamal Khatun was 
married about 26 years before the suit to 
Mahomed Parial, and the latter’s rister 
Khatun was given in exchange to Mahomed 


Fazul. Mahomed Parial must have, therefore, 
been fairly respectable in life and was not 
likely to take in marriage in oxohange 
for his sister an illegitimate daughter of 
Gulam Mahomed. Umedan the other daugh¬ 
ter of Namoi was married to Ali Mahomed 
who was a cousin of Gulam Mahomed's and 
who has stated in bis evidence that he would 
not have married Umedan if she were the 
daughter of a mistress of Gulam Mahomed. 

A very important piece of evidence in the 
case in favour of Namoi being the legally 
wedded wife of Gulam Mahomed is to be 
found in tbe deposition of the witness 
Baman Ex. 379. He was examined on be¬ 
half of the appellants in tbe lower ' Court 
and there can be no doubt to judge by 
bis evidence that be is a witness deeply 
interested in Bachi. He has stated in his 
evidence that " both Jamal Khatun and 
Umedan were Gulam Mahomed's daughters 
by his wife Namoi. Namoi his wife also 
lived with him within tbe Hot. So also tbe 
daughters who continued to live with him 
even after their mother left tbe Kot." It is 
true that he added in his re-examination 
that he was not present at tbe Nikah of 
Namoi but his acquaintance with tbe family 
dates from a time before the death of Mahom¬ 
ed Fazul and be seems to know a good deal of 
Gulam Mahomed and his family affairs. Ani¬ 
mated with the motive of helping Bachi in 
this case it is difficult to imagine this 
witness describing Namoi as tbe legally 
wedded wife of Gulam Mahomed if it 
were not tbe truth. According to the 
evidence, Namoi must have been brought 
to the Kot during tbe life-time of Fazul 
Mahomed and it is most unlikely that the 
latter would consent to bis son bringing in a 
mistress and placing her on an equal footing 
with his own or his sons’ Nikah wives. 
Khatun states that both Mahomed Fazul and 
Gulam Mahomed were too respectable to ad¬ 
mit a mistress into tbe Zenana. It Is natur¬ 
ally difficult to bring direct evidence of a 
Nikah that took place about 24 years baok, 
Babim Khan deposes to having read tbe Nikah 
but unfortunately it is difficult to place any 
reliance on his evidence in view of bis interest 
in tbe case and contradictory statements that 
he has made in respect of other matters. 
There is, however, o’^e witness Ex. 20, 
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Nizamuddin Ex. 298, ^ho etiates that ho wag 
present at the Nikah of Namoi and that the 
Kikah was read by Rahim Khan. He is 70 
years of ago and though he is a brother of 
Musammat Khatun the widow of Mahomed 
Fazul, no sufficient reason appears for him to 
describe Namoi as the wife of Gulam Mahom¬ 
ed if she were only his concubine. In the 
absence of any satisfactory evidence to dis¬ 
place the presumption that does arise from the 
various circumstances in the case that Namoi 
was the Nikah wife of Gulam Mahomed, wo 
cannot but hold it proved that Namoi was the 
legally married wife of Gulam Mahomed, and 
consequently her daughters Jamal Khatun 
and Umedan are entitled to a share in the 
estate of Gulam Mahomed. 

We now turn to the Will, Ex. 328, purport¬ 
ing to be executed by Gulam Mahomed which 
is an important document in this case. It is 
dated the 29th August 1911 and was register¬ 
ed on the same day at the Kot of Gulam 
Mahomed where the Sub-Registrar Riihumal 
had been taken for the purpose. It bears the 
attestation of the following persons Gulam Ra¬ 
sul, Ramun and Total of whom the first two 
only have been examined as witnesses, in the 
case. It is also signed by the writer Aishising 
and the Sub-Registrar Hijhumal. By this 
will the bulk of the property is bequeathed by 
the testator to Bhagbari and Rahim Khatun 
the daughters of Gulam Mahomed by his pre¬ 
deceased wife Khatun, aud to his daughter 
Karam Khatun by his wife Baohi. Further 
by the same Will, to the following undoubted 
sharers in the estate, viz. the widows of Gulam 
Mahomed, Jamzadi. Baohi. and Sabhai, his 
daughter Inayat Khatun and his sister Fatma 
certain small portions of the immoveable pro- 
perty have been bequeathed which are admit¬ 
tedly far below their legitimate shares in the 
property according to Mabomedan Law. The 
daughters of Namoi have been excluded from 
any participation in the inheritance apparently 
on the ground that the testator regarded them 
as illegitimate, and equally Hayat Khatun who 
the testator alleged had been divorced by him, 
Now the 5 persons mentioned above in the Will 
to whom much leBS than their legitimate 
share has been allotted have executed release 
deeds Em. 418 to 422, which are all in the 
same form. These also have been attested 

will, 29th August 1911, The eieoutants of 


these release-deeds declare thereby their as- 
sent to the terms of the Will and their satis¬ 
faction with the shares allotted to them, and 
the release-deeds further contain an undertak¬ 
ing by them not to dispute the Will or prefer 
any claim to any other portion of the property 
which is admitted to be exclusively that of 
Gulam Mahomed. At this stage the third 
document may also be referred to m., the 
divorce-deed Ex. 316, which is also registered 
and attested and is dated the 29th August 
1911 and confirms the divorce of Hayat Kha¬ 
tun on the 25th August 1911. 

All the three documents are written by the 
same Munshi Aishising and registered by 
Rijbumal at the Kot of Gulam Mahomed. 

Now, bolding as we do, that Khatun’s share 
in the estate is not time-barred, that Hayat 
Khatun is entitled to a share in the estate for 
reasons set forth above, and that Jamal 
Khatun and Umedan are equally entitled to 
their portion in the estate as the legitimate 
daughters of Gulam Mahomed, there arises 
the initial objection to the Will, that so far as 
their shares in the estate are oonoerned, they 
remain unaffected by the Will. It is not 
alleged that they ever assented to the 
Will or consented to validate any legacy 
exceeding the legal third and they can 
certainly now oome forward in spite of 
the Will and claim their legitimate share. 
Further, as regards the assent to the terms of 
the Will given by the various executants of 
the release-deeds, it is a well-known rule of 
Mohamedau Law that bequests by a Moslem 
oan only take effect to the extent of one- 
third of the net assets remaining after pay¬ 
ment (if his funeral expenses and debts, unless 
the excess is rendered valid by the consent, 
given after the death of the testator, of the 
inheritors whose rights aie infringed thereby, 
and a bequest to a person entitled to inherit 
is void unless the other inheritors give their 
consent, after the death of the testator, to its 
taking effect. The release-deeds that have 
been filed in the present case and which eni’ 
body an assent to the terms of the Will by the 
executants are executed on the 29th August 
1911 whereas, Gulam Mahomed died on the 
11th September 1911, and a consent by the 
other heirs before the death of the testator is 
of no avail. Now what do the release-deeds 
amount to? They are a transfer or renuncia¬ 
tion of a right of inheritance before it has 
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vesbed. But this is clearly prohibited under 
the Mahomedau Law. Rights of inheritance 
only arise after the death of the person whose 
estate is in question. A Maiiomedan cannot 
renounce his right of inheritance beforo that 
right had become vested by the death of the 
person to whom he is entitled to succeed. In 
the present case the release-deeds except in 
the case of Fatma moan in point of fact the 
giving up that which had no existence. As 
was paid in Asa Beevi and others v. S. K. M. 
Karuppan Ohetty (23), “ there is a large pre¬ 
ponderance of authority in favour of the view 
that a transfer or a renunciation of the riglit 
of inheritance before that right vests is pro¬ 
hibited under the Mahomedan Law.” In 
Sumsuddin Gulam Hussein v. Abdul Hit^ein 
Kalimuddin (24), it was held “ that the chance 
of an heir apparent succeeding to an estate is 
under Mahomedan Law neither transferable 
nor releasable.” At page 171 of the same 
case Sir Lawrence Jenkins says as follows “By 
the Transfer of Property Act it is provided 
that the chance of an heir apparent succeeding 
to an estate cannot be transferred [section 6 
(<i)]. It is true that in section 2 (tZ) it is 
enacted that nothin.^ in the second chapter of 
the Act shall be deemed to aCTect any rule of 
Mahomedan Law but so far from there being 
any role that oontliobs with this provision, such 
a transfer would seem to be opposed to the 
principles of Mahomedan Law.” See also on 
this point Macaaghten’s principles of Maho¬ 
medan Law Case 11, Tyabji’s Mahomedan 
Law, page 282, para. 371, and Roland Wilson's 
Digest of Anglo-Mahomedan Law, pages 255, 
254. The release-deeds, therefore in the present 
case being transfers by heirs expectant are 
not binding on the executants. 

Mr. Bhoi Singh undoubtedly recognized the 
futility of establishing assent to the berms of 
the Will by the release-deeds executed in 
Gulam Mahomed’s life-time and was, therefore, 
compelled to call in aid the indications of 
assent given both directly and after Gulam 
Mahomed's death. For this purpose he 
relied, in the first instance, on certam state¬ 
ments made by the executants of the release- 
deeds, on the 29bh September 1911, that is, 
after Gulam Mahomed’s death and recorded 

(33) 45 lad. Ois. 8a; U 365 a5 p. 370 ; 7 L. W. 
216 ; 31 U. L. J. 430 

(21) 81 B. 166: 8 Boca. Jj, R, IQ! 
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by Tapedar Mahomed Maluk. These sfcato- 
monts are exs. 362 to 365 in the case and are 
substantially in the same form to the effect 
that the deponents have been given their 
share in the land in the life-time of Gulam 
Mahomed, that they have executed release- 
deeds and that only the property mentioned 
in them should be entered in their names, and 
that they have no concern with the other 
property. The ladies concerned admit their 
thumb marks having been taken to these 
statements by the Tapedar hut with the ex¬ 
ception of Bachi, declare that they did not 
understand tlie purport of these statements 
as they were not read out then and that they 
were under the impression that their names 
were being entered in the Land Records as 
the heirs of Gulam Mahomed. However, 
apart from their assertion of their ignorance 
of the true character of the statements to 
which they appended their thumb marks, 
there is the important point to be considered 
as bo their social status and the circumstances 
under which their assent was secured. It 
appears to us as established beyond all reason¬ 
able doubt, despite bbo stray bits of evidence 
emanating from a few interested witnesses, that 
the women-folk of Mahomed Kazul and 
Gulam Mahomed may be correctly described 
as parda-nishin, with the possible exception 
of Bachi who too observed parda as long as 
Gulam Mahomed lived. Now as was said by 
the Privy Council in S-clH Bakhsh SinQh v. 
liamQop^l Singh (25). ” In the case of a deed 
executed by a parda-nishin lady the law 
protects her by demanding that the burden of 
proof shall in such case rest nob with those 
who attack, bub with those who rely upon the 
deed and it must be proved affirmatively and 
conclusively that the deed was nob only 
executed by, bub was explained to and really 
understood by the grantor, It must also be 
established that it was not signed under duress 
but by the free and independent exercise of 
her will.’ In another Privy Council case, 
Shambati Koeri v. Jago Bibi (26) it was 
said that “It is a vjell known rule of this Com¬ 
mittee that in the case of deeds and powers exe¬ 
cuted by parda-nishin ladies, it is requisite that 


(96) 21 lad. Ca5. 985; 30 A. 81 : l8 C. W. N. 282 ; 
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(26) 29 0. 749; 29 I-A. 197; 6 0. W. N. 682 , 4 
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those svho rely upon them should satisfy the 
Conr'ii that bliey had h'en explaioel and 
uud“rRtoo-1 i^y those who ^x^cutod them. These 
obserrath^iis are of particular significance in 
this ca«o l)obh in respect of the release- 
doe U and the statements recorded by the 
Tanodar. Now in the present case we have 
to dc*P''’nd practically on the evioence of this 
Tapodar in tlotermining the question whether 
the ladies whose statements were recorded by 
him clearly understood what it was to which 
th.oy Riihscribed their assent, and bis evidence 
appears to js of a ldj:‘hly suspicious character. 
The .-^ub'diid^e has discussed the evidence of 
this witness at considerable length and we 
entirely concur with him in his conclusions 
that very little reliance can bo placed on the 
evidence of Mahomed Maluk, the Tapedar. 
We lu'ed only refer to two points in his 
evidence which appear to us to sufficiently 
diectndd; him, the first is, his remarkable 
answer to the very first question in cross- 
examination that “I recorded the statements 
for in', personal satisfaction and in order that 
none cf the parties concerned should subsequ- 
onMv change. They were ladies and I wished 
to bip'l them.” It is inconceivable why this 
witness, should display such feverish auxiety 
in hiiuling tlie«e unfortunate women and for 
thnb purpose depart from the practice which 
ha«. the sanct'OD of the Law on presentation 
of liocpinents for making the requisite entries. 
Wli. II Bhaghhari presented the documents to 
him it was his duty, as he himself admits, to 
issue a rot'eo under r. 5 to the other side 
to file any objections that they may have, and 
this brings us to the second reason for doubt¬ 
ing h’s evidence, that not only he did not 
issue the notice which he knew the Law 
required of him, but he proceeded to the Kot 
to record the statements of these women before 
the oxpiiy of 30 days allowed for the filing of 
ohjcctuii.s. Further tl o two attesting witness¬ 
es to these statements are Atta Mahomed 
and Bamuu, the latter being sent for by 
MahiU, and Atta Mahomed was in the Kot 
when Maluk arrived. Atta Mahomed states 
in Ins cvi'b nce that the Tapedar did not read 
out the statements to the ladies other than 
the lieneficiaries under the Will, and Ramun 
at In-li slated the same though later on ho 
tried to improve upon his previous version. 
Both these witnesses have manifested keen 
interest in attempting to support the appel¬ 


lant’s case by not over-scrupulous means, and 
in their dealings with p.irda-nishin ladies who 
apparently had no independent advice or 
guidance, wo are not at all satisfied that the 
statements recorded by the Tapedar were 
understood by and explained to the ladies. 
The probabilities are that the ladies were 
under the impression that owing to the death 
of Gulam Mahomed their names were to be 
entered in the Khata Badal as his heirs. Des¬ 
pite, therefore, the admission by some of the 
ladies that they affixed their thumb marks to 
the statements recorded by the Tapedar, we 
are not prepared to hold it proved that the 
nature of the document has been explained to 
them, and, therefore, any assent to the terms 
of the Will after the death of Gulam Mahom¬ 
ed has not been proved. We may further 
remark at this stage that Fatma after the 
death of her father Mahomed Fazul had a 
vested interest in the property to the extent 
of her share under Mahomedan Law, and it is 
difficult to understand her relinquishmenb of 
rights that had accrued to her even before 
Gulam Mahomed's death. 

It was further argued by Mr Bhojsing 
that by their conduct the ladies had in¬ 
directly assented to the terms of the Will| 
and this conduct consisted in their taking 
possession of the lands awarded by 
release-deeds and managing them and appro¬ 
priating the produce thereof, and though no 
doubt assent indirectly given may be a good 
assent in the eye of Law : Ghulam Kadir v. 
Musammat Sardozi (27), Doulairam Kkushal- 
chand v. Abdul Kayum Nurudin (28), yet in 
the present case we are of opinion that the 
evidence on this point is too meagre to indicate 
any assent on the part of the ladies. “What 
is relied upon is that payments of land-revenue 
were made by certain persons in respect of 
the lands allotted by the release-deeds to the 
respective ladies and it is contended that these 
payments were made on behalf of the latter. 
There is no satisfactory evidence on the re¬ 
cord to establish that the payments of 
revenue were autliorised by the ladies whose 
names were entered in the Land Register and 
there is nothing to prevent the payments be¬ 
ing made by persons independently of the 
person in whose name the land stands. The 

(27) 9 led. Cas. 721 ; 4 S. li. B. 216. 
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ladies deny tbab they ever book possession of 
the laud referred to iu the release-deeds, and 
we are not prepared to bold that any assent to 
the terms of the will was indirectly j^iveu. 
The question hovvever, still remains, is the 
will Ex, 328 a gonuine dooumont ? Of the 
heirs of Gbulam Mahomed interested in up¬ 
holding the will are his widow Baobi, the 
mother of Karam Kbabun one of the benefici¬ 
aries under the will, and Gliulam Mahomed’s 
daughters by his predeceased wife Khatun, 
Bhagbari and Bahim Khatun who equally 
benefit under the will. In bequeathing to 
these three daughters the substantial part of 
his property, the testator gives as a reason 
they have served me well and I have a lik¬ 
ing for them”. Now by the will as already 
remarked, Hayat Khatun and the daughters 
of Namoi are entirely excluded from inheri- 
tenoe for reasons stated above, and as regards 
Hayat Khatun and Namoi the testator decla¬ 
res that they have been disobedient to him 
and failed to act in conformity with bis wishes, 
but why the daughters of Namoi whom he 
had maintained and married respectably in 
life, and who we have held to be his legiti¬ 
mate daughters should be entirely debarred 
from inheritance is a matter for considerable 
surprise. But even assuming that the testa¬ 
tor had grounds for excluding these, it is 
dififioult to appreciate the reason for the mark¬ 
ed difference in his treatment of the benefi¬ 
ciaries under the will and the others who 
apparently bad been faithful to him till his 
death. One may well understand the allot¬ 
ment of a small share iu the property to 
Baobi, as her daughter Karam Khatun ao' 
quires a very substantial shaie iu the estate, 
but why allot to the two widows Jamzadi and 
Sahhai, what may comparatively be deemed 
a soanty pittance barely suifioient to enable 
them to live in comfort, why treat the sister 
Fatma similarly when she had already ac¬ 
quired a large share in her father’s estate on 
his death, and why finally discriminate between 
Ms daughter Inayat Khatun and the other 
daughters that benefit under the will ? The 
ewideooe does not disclose any reason for the 
inequitable treatment as revealed by the al¬ 
lotment oi about 1,8U0 acres of land to the 
three daughters under the will, and the grant 
oi about 20 acres to the widows Jamzadi and 
8abhai> about 60 acres to Inayat Khatun and 
about 80 acres to Fatma. In a case of 


Jag iriii Kiinwar v. Ihcroti- Pfidii'l ('19), t-iio 
Privy Council laid down tliat ” In Mm of 
a will reasonable, natuial, and proii-n- m ile 
terms, it is not iu acooviiancG with sound ruins 
of construction to apply to it tho^o canons 
wliich demand a rigorous eorntiny of wbioh 
tho opposite can be said, namely that Mioy 
are unnatural, unreasonable or tinged ,vith 
impropriety. " We are of opinion that it uiay 
well be predicated of this will that it is 
unnatural, unreasonable, and improper and 
hence calls for a rigorous scrutiny. 

The will has been attested by Gulam 
Rasul, Ramu and Total. The writer is 
Munshi Aishising, who also wrote out tiie 
divorce deed and the 5 reloaee-doods. This 
munshi has admitted that be was convicted of 
forgery in respect of a bond, though bo adds 
tliab it was 24 or 25 years ago. He was uot 
acquainted with Gulam Mahomed l)afor 0 he 
went bo the Kob and was introduced by Raiiim 
Khan to him. Total had gone to call him bo 
the Kob to write the deeds and both 
he and Sub Registrar Rijhuma), had 
come together. Now was it a moio coin¬ 
cidence that of all tlie bond writers in Miro 
Khan, and admittedly there wore others, the 
very man that had been convicted of forgery 
in respect of a bond that he bad written 
should be selected by Total, and inbroducod 
by Rahim Khan who in all probability must 
have been well acquainted with the character 
of Aishising. The conduct of Rahim Khan in 
connection with the various documents in the 
case and the nature of his evidence stamp 
him as a clearly unrealiable witness. He 
was a cousin of Gulam Mahomed and in fact 
the only male agnate relation in Gulam Maho¬ 
med’s family. In terms of the will the three 
daughters of Gulam Mahomed, the benefici¬ 
aries under the will, are entrusted to the 
guardianship of Rahim Khan and he is 
authorised by the will to have the land culti¬ 
vated and to attend the Government calls, 
and there is a declaration in the will that " he 
as the owner like me will look after my pro¬ 
perty and my daughters.” There can be no 
doubt that in these circumstances Rahim 
Khan was entrusted with the management of 
the whole estate of Gulam Mahomed both 

(29) 22 lod. Gas. 103 . 86 A. 93 ; 26 M. L. d. li>3 ; 
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moveable and immoveable. Now Rahim 
Khan hae stated in his evidence that “ Bachi 
had promised on the Koran to marry me and 
allow me to have the whole property accord¬ 
ing to the terms of the will. She has not yet 
married me. Slie is nob now on good terms 
with me.” In respect of the witness Babim 
Khan, Bachi has stated as follows “ Rahim 
Khan was on good terms with us bill the 
death of Gulam Mahomed. He Quanelled 
with us one or two months labor. There was 
no actual quarrel, but ho would not look after 
us.' Though it is difficult to say what truth 
there is in either of these pieces of evidence, 
there can be no doubt that Rahim Khan and 
Bachi were on good terms prior to bfm death 
of Gulam Mahomed and oven for some time 
after it. The suit was bled in February 
1912 and it was in May of the same year that 
Rahim Khan made a statement Ex. 315 
before the Miikhtyarkar that Namoi was the 
mistress of Gulam Mabomed, a statement 
which be afterwards retracted, and explained 
it by saying that Bachi made him make it 
on the faith of the Koran." Now a witness 
who admits that he himself had read the 
Ntkah of Namoi with Gulam Mahomed and 
has the audacity to state that Namoi was the 
mistress of Gulam Mahomed, to a person in 
the position of Mukhtyarkar is one who can 
expect very little credence to be attached to 
his statement. There is another remarkable 
pjece of evidence in connection with Rahim 
Khan, which is also useful from another point 
of view, A oodicil is said to have been exe¬ 
cuted by Gulam Mahomed about 3 or 4 days 
before Gulam s death, it was, however, regis¬ 
tered after his death. One of the attesting 
witnesses to it is Ralnm Khan and bis evi¬ 
dence with regard to his attestation is as 
follows The document shown to me bears 
my signature as a witness. I did not read the 
document at the time. It was not read out 
to me. Bachi and Total got my attestation 
after the death of Gulam Mal.omed. I was 
induced to attest it because she promised to 
marry me on the faith of the Koran and in 
order that Hay at Kbatun may not claim a 
snare. The citation of these two passages 
m the evidence of Rahim Khan will suffice to 

reveal his unscrupulous character. It is this 

man who figures prominently in connection 
with the prepsiatjon of the various docu¬ 
ments m this case and with the so-called 


identification of the executants thereof. Next 
to Gulam Mahomed, his was the infiuence in 
the surrounding country and bis weight thrown 
on the side of Bachi. a strong-minded woman 
herself, enabled them to completely domineer 
over a batch of illiterate and helpless ^yarda- 
n'shin women. Now the codicil Ex. 341 
appears to us a very suspicious document, and 
if it is spurious which we think it to be, the 
authors of it would neither have much diffi- 
cuhy nor be below in putting forward a ficti¬ 
tious will. There is nothing on the record 
which would serve to explain the circumstan¬ 
ces under which this codicil came to be writt¬ 
en. It is said to have been written by Total. 
He is one of the attesting witnesses to the 
will, and according to Bachi, be and her 
sister’s husband Bago are the two persons 
that have been helping her in the conduct of 
her case. It is very significant that though 
Total was present throughout the hearing of 
the case in the lower Court, he was not 
examined as a witness despite the fact that he 
was the only perfon that could explain the 
circumstances under which the codicil was 
written and what became of the original 
codicil in view of the Suh-Registrar’s declara¬ 
tion that he delivered it to him after regis¬ 
tration. Further as one of the attesting wit¬ 
nesses to the will which is vehemently dis¬ 
puted bis evidence was very material. 
feel that his evidence has been deliberately 
withheld, The original codicil has not been 
produced though according to Bachi it remain¬ 
ed in the possessiou of Bhagbhari after execu¬ 
tion, and as it was the latter that presented it 
to the Sub-Registrar Rijliumal forregistratioui 
it must have been, the rofore, either with Bbag- 
bhari or Total *, its non-production has not 
been accounted for except by the convenient 
statement that it is missing and a coitifi^d 
copy of it was filed. Now why should this 
codicil be registered after Gulam Mahomed s 
death, if as a matter of fact it was executed 
three days before it. It docs affect a material 
alteration in the will in one substantial point 
and that is that it cancels the power given to 
Rahim Khan over Karam Khatun’s Ntkoh and 
entrusts it to Bachi. Three days before bis 
death Gulam Mabomed must have felt that 
bis end was diawing nigh, and if be thought 
it necessary to see to the registration of the 
will, he would have oertuiuly felt the neces¬ 
sity of registering the codicil in his life-time- 
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We feel tbftt the euppreseiou of tho original 
oodioil was done ^ith a purpose. In rospeot 
of this oodioil Baohi states tliat she was pre¬ 
sent at the time that it was written and that 
it was written by the same mun^ki, that is, 
Aishieing, who, however, denies it. eShe further 
adds that she was not consulted when it was 
made nor was it made at her request, a very 
likely statement, inasmuch as all the doou 
meats previously written including the Will 
are alleged to have been read out to the 
parties oonoerned, and as the codicil was 
effecting an important alteration in the Will in 
favour of Baohi it is scarcely conceivable that 
Baobi would not have been informed of it and 
that she also would not have taken the neces¬ 
sary steps to get the codicil registered in the 
life-time of Gulam Mahomed. Now, besides 
Bahim Khan, the two other attesting witnesses 
to this oodioil are Atta Mahomed and 
Mahomed Maluk the Tapedar. Wo have 
already referred to the unreliable character 
of these witnesses, but besides, Atta Maho¬ 
med in his evidence states '* Gulam Mahomed 
made no Will in my presence. I have not 
attested any Will of Gulam Mahomed. 
Mahomed Maluk says Gulam Mahoined 
asked me to attest a writing on a plain- 
paper when I visited him in his last days. 
None else attested in my presence. I cannot 
say whether it bore any attestation before 
mine. I got the paper whioh bore his sig¬ 
nature already.” To judge from the certified 
copy produced, the signatures of Bahim Khan 
and Atta Mahomed as attesting witnesses were 
taken before Mahomed Maluk was asked to 
sign the document, and Bahimkhau states 
that his signature was taken after Gulam 
Mahomed’s death. We are strongly inclined 
to the belief that the codicil has been manu¬ 
factured after Gulam Mahomed’s death, its 
registration does not imply much, because it 
was not a difficult matter for Total and tho 
attesting witnesses to declare that the codicil 
bears the signatures of Gulam Mahomed. And 
if the codicil is a document that has been 
fabricated for the purposes of this case, it is 
not unlikely that the Will is also the output of 
some person determined to play a foul game. 
Now the attesting witnesses to the Will 
are Gulam Basul and Bamu and Total the 
last of whom has not given any evidence. 
Bamu is a man who on his own admission 
earns about Bs. 5 to 10 a month. He 


lias a shop on Gulam Mahomed's land and 
the haris on those lauds have accounts with 
him. Baohi is well acquainted with liiiu and 
sends for him when his services are required. 
We feel it diflioult to believe tlmt Gulam Ma¬ 
homed would have thought, not of oalUug the 
Mukhi of the village to attest fcne signature 
but an impoounioua Bania. A man of the 
position of Bamu would be easily dominated 
by tlio personality of Rahim Khan. The next 
witness is Gulam Rasul. He states that he 
is acquainted with Baohi for about 25 or 30 
years and that she is on visiting terms with 
his family but none of the other females of 
Gulam Mahomed’s house. Now Gulam Rasul 
is a witness who supports Bachi's defence in 
this case from start to the Onisli. He deposes 
to being present wheu Hayat Khatun was 
orally divorced, he lias attested the divorce- 
deed and 60 also the release-deeds. He has 
only no knowledge of the oodioil. A careful 
perusal of his evidence makes on me the 
impression that ho is not an over-truthful 
witness and does not hesitate to lie when he 
can do so with impunity. The only evidence 
that remains to be considered is that of the 
Sub-Registrar Rijhumal. In hia judgment the 
learned Sub-Judge refers to this witness in the 
following terms '* In the present case I am 
unable to believe him. He appeared to me to 
give bis evidence not with a free conscience. 
He often got nervous over questions put to 
him, although he was given'a chair and other¬ 
wise treated with consideration throughout his 
evidence. ” Both Rijhumal and Aishieing 
drove together to the Kot of Gulam Mahomed 
on the 27th August 1911 being summoned 
thither by Total, and on this day Rijhumal 
states he registered the divoice-deed whioh 
was handed to him by Gulam Mahomed. On 
the 29th August he registered the 6 release- 
deeds and the will, the former first and the 
latter next. He adds that there wore 5 ladies 
in the room in whioh Gulam Mahomed was 
but as they were all parda-nishin he did not 
see their faces nor did he read out the release- 
deeds to them. Curiously enough, whilst he 
was engaged in reading tho release-deeds the 
ladies left the room, and whan he asked for 
them he was told to step in the adjacent 
room, where Bahim Khan accompanied him 
and identified the ladies, and the release-deeds 
were then registered, it is rather remarkable 
that Gulam Mahomed should not himself 
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have identified his womon-folk at the time he 
handed the release-deeds to the Sub-Registrar 
and wlicn they were still in the same room, 
Further, it seems strange why the Will and 
the divorce-deeds were not registered ou the 
same day, for Rijhuma! states that be enquir¬ 
ed of the execution of both the deeds and 
Gulam Mahomed admitted it and it could not 
be that Rijhumal could have asked about the 
registration of the divorca-deed on the 29th 
August as it had been already registered on 
the 27tb. It also does nob clearly appear at 
what stage the Will was registered for accord¬ 
ing to Bijhumal his time was first taken up 
with the registration of the reloaso-deeds and 
after he had completed their registration m 
the room where the ladies toerc, “ [ returned to 
the room of Gulam Mahomed took bis leave 
and left the Kot. ” Rijhumal’s evidence is 
certainly not as explicit and convincing as one 
may have expected from a person in his posi¬ 
tion and there appears some ground for the 
comment upon his evidence by the Sub-Judge. 

The burden of proving the Will lies on those 
by whom it is propounded and the question 
that aiises in this case is whether that 
burden has been discharged. We have in the 
first instance Bachi, strongly interested in 
supporting the Will, ably backed up by an 
influential and unscrupulous scoundrel like 
Rahim Khan, a convict Aishisiug convicted on 
a charge of forging a document is brought in 
as the writer of the Will, one of the attesting 
witnesses an impecunious Bania, and the 
other an intimate friend of Baohi of 26 years 
standing, add to these, the assistance of Total 
who was a Kamdar of Gulam Mahomed, and 
of Bago a brother-in-law of Baohi. Tapedar 
Mahomed Maluk had no doubt also been ren¬ 
dering active assistances in this case, he was 
seen m the Kot on the 29bh August by Riihu- 
mal though he denies it. What have we on 
the other hand? ^ number oi parda-r,^skin 
women who probably ' .ked to Rahim Khan 
for guidance afte.- t.ho d,ath of Gulam Maho- 
med as his nearest male relative. Bub 


Rahim Khan was nob to be deterred from the 
object he bad in view of securing a large por¬ 
tion of Gulam Mahomed’s estate through the 
insbrumonbality of Bachi. He was an influen¬ 
tial man and he would nob experience much 
difficulty in securing assistance in his nefari¬ 
ous designs. After careful consideration we 
are of opinion that it has not been proved 
that the Will, Ex. 32B, is the Will of Gulam 
Mahomed. 

There remains lastly the question whether 
the property in suit is the self-acquired pro* 
perby of Gulam Mahomed, All the witneses are 
agreed that Mahomed Fazul was a rich Zemiti’ 
day and owned large landed property. Ibis 
true that already in his life-time there was 
some property entered in Gulam Mahomed's 
name in the Revenue Register but this fact does 
not prove anything, for Mahomed Fazul may 
have well entered some of his properties in 
the name of his only sou Gulam Mahomed, 
and, as is well known, entries in Laud 
Registers are only intended for fiscal purposes. 
Admittedly at his death, Mahomed Fazul left 
considerable property both moveable and im¬ 
moveable, very probably Gulam Mahomed ad¬ 
ded to it, but there should have been some 
definite and tangible evidence to show the 
precise extent of his accretions. In the 
absence of any such evidence we must hold 
that it has not been proved that the property 
in suit is the self-acquired property of Gulam 
Mahomed. 

The appeal is dismissed with all costs on 
the appellants. 

Kincaid, J. C. —^The facts of this interest¬ 
ing appeal are shortly as follows A certain 
Fazul Mahomed died on 24th December 1890 
leaving considerable property and several 
relatives. The family tree is as under:— 
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Saa 

I 

Kbairi 

Baliimkhan (doft. 10) 

I 

AU Nawaz 

ssBabimaa (deft. 11) 

= Naflib Khabun (deft. 13). 


Fazul Mahomed 

= Khatun (pU. 1) 


Fabma 
(deft. ‘ 1) 


1 

Bahima 
(def. 6.) 


Umedan 
(def. 7.) 


Nui Khiibui 


* 

=Ghulam MahnmfB.l 

— Namoi 
=riayat Kliatiun 
(plf. 2) 

=Tamzadi (def. 8] 
=Sabhai (def. 3) 
=Baohi (def. 4) 


Inayab 
KliabuD 
(def. 8) 

= Pir Bux 
(def. 8-a.) 


Karam 
Kbatun 
(def. 9.) 


Bagbbari Jamal 

(def. 5) EbatuQ 

(plf. 3) 

= Parial Khan 


Kbudabax. 

Gbnlam Mabomed sarviyed bis father until 
11th September 1921. He left several widows 
and sis ohildren. In 1912 Kbatun. Fazul 
Mahomed’s widow, Hayat Kbatun, Ghulam 
Mahomed’s widow and Jamal Kbatun daugh¬ 
ter of Ghulam Mabomed and wife of Parial 
Khan brought suit 15 of 1912. They claimed 
that they were entitled on partition to the 
following shares :— 

Shares. 

1. Kbatun (Plaintiff 1) 432 

2. Fatma (Defendant 1) 1008 

3« Ghulam Mahomed 2016 


3456 


As Ghulam Mahomed had died 7 months 
before the suit they alleged that these follow¬ 
ing heirs had also shares as under Shares. 

1. Hayat Khatun (widow Plaintiff 2)... 63 

2. Jamzadi (widow, Defendant 2) ... 63 

3. Sabhai (widow, Defendant 3) ... 63 

4. Baohl (widow, Defendant 4) ... 63 

5. Jamal Kbatun (daughter, Plaintiff 3) 224 

6. Bagbhari (daughter, Defendant 6) ... 224 

7. Eahiman(daughter. Defendant 6) ... 224 

8. Dmedan (daughter, Defendant 7) ... 224 

9. Inayat Khatun (daughter, Defendant 

8) 224 


10. Karam Khatun (mother, Defendant Shares; 

9) 224 

11. Khatun (mother, Plaintiff L) . . 336 

12. Fatma (sister, Defendant 1) ... 81 

The Defendants 4, 5, 6 and 9 made various 
pleas of which w© need only consider the 
following. The suit was time-barred. The 
property was the self-acquired property of 
Gulam Mahomed. The Plaintiffs were entitled 
to nothing because Gulam Mahomed had 
willed his property away to Defendants 6, 6 
and 9 and had obtained release from Defend¬ 
ants 1, 2, 3, 4 and 8. Hayat Khafcum had 
been divorced and was, therefore, entitled to 
nothing. Jamal Khatum and Umedan were 
illegitimate. The questions which have arisen 
for our decision are :— 

1. Is the suit time-barred as against Hayat 
Khatum and Fatma ? 

2. Was Hayat Kbatun divorced ? 

3. Were Jamal Kbatun and Umedan illegi¬ 
timate ? 

4. Was the property all Mahomed Fazul's? 

5. Is the Will valid ? 

I shall deal with No. 2, Hayat Khatun's 
divorce first. The chief evidence of this 
divorce is the divorce-dead Ex. 318. It is 
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dated 27th August 1911 and recites that 
Ohulam Mahomed married Hayab Kbatua 
some two years previously, that on the 25th 
August 1911. be verbally divorced her by 
throwing three clods at her and on the 27th 
August 1911 he drew up the d'vorc 0 *deed. 
This divorce has been assailed from many 
points. But I shall only consider one, namely, 
that it was invalid as made during the period 
of Hayat Khatun’s Tddut, i. e. within three 
months of Ghulam Mahomed’s death and at 
a time when ho was suffering from a Marz- 
ul-maut a mortal sickness. The learned Sub- 
Judge has held that Ghulam Mahomed was 
ill at the time of the execution of the Will. It 
is also admitted that he doid of that same ill¬ 
ness. Further he had been ailing for several 
months before. It is not certain what the 
disease was. One witness has said consump¬ 
tion, another diabetes. But it was certainly 
a mortal illness and this he must have known 
and he could not attend to his ordinary pur¬ 
suits. I have but little doubt an incurable 
one. In these circumstances, as it seems to 
me, all the indicia mentioned by Batchelor, J., 
in Sarabai v. Rabiabai, (19) were present. 

(rt) Proximate danger of death so that there 
is, as it is phrased, a preponderance (ghalba) 
of khauf or apprehension, that is, that at 
the given time death must be more prob¬ 
able than life ; 

(6) There must be some degree of subjective 
apprehension of death in the mind of the 
sick person ; 

(c) There must be some external indicia, 
obieC among which I would place the in¬ 
ability to attend to ordinary avoca¬ 
tions." 

As upon the evidence furnished by these 
indicia I hold that Ghulam Mahomed was 
suffering from a Marz-ul-maut when he 
divorced Hayat Khatua. 

The divorce therefore was invalid. To use 
the learned Judge's words " the principle 
appears to be that a wife s accrued rigiits 
shall not bo suddenly defeated by the cap'ice 
of the husband while labouring under sucli 
mental infirmity as usually accompanies the 
approach of death.’’ 

3. Were Jamal Khatum and Umedan illegit 
mate ? It is oontended that their mother 
Namoi was Ghulam Mahomed’s kept mistress 


The 6rst piece of evidence is the following 
passage in the Will— 

“ Namoi remained with me like a concubine 
for about 5 or 6 years. I had no Nikah 
or Baksho with her, but she also becom¬ 
ing disobedient went away from me about 
24 years ago. Sho has had two daugh¬ 
ters. Leaving them with me she went 
away. Considering myself liable for 
maintaining these poor girls I duly 
brought them up and looking to the neces¬ 
sity of getting them married, I had them 
married among my poor caste brothers. 
Bub according bo law they were not my 
daughters.’’ 

Had the Will been reliable, this statement 
might, as the learned Sub-Judge has observed, 
have been of some weight, although a dying 
man who divorces one wife on his death-bed 
might easily charge another with being only 
his concubine. Rut, as I shall show later, the 
Will is a most suspicious document. There 
is also the inherent improbability of any man 
who had kept a mistress admitting it in a 
Will. A testator’s inclination would rather be 
to conceal than to proclaim an illicit connec¬ 
tion. Again bad Namoi been concubine, she 
would surely have taken her daughters with 
her when she left Ghulam Mahomed’s keeping. 
He, their father, had no right bo retain them. 
Further she would not have been admitted, 
at any rate, during Mahomed Fazul’s life-time 
bo the Kob. No Mussalman gentleman would 
force his wives bo associate with his sbep-eon s 
mistress. It is also not correct that Ghulam 
Mahomed married his daughter by Namoi to 
h's poor casbxS brothers. Jamal Khabun was 
married bo Parial Khan a man as well boro 
as himself and in exchange Khatuo was 
married to Mahomed Fazul. It is unlikely 
that an illegitimate daughter would have been 
considered a fair exchange for one in wedlock. 
Umedan was married to Ali Mahomed 
has sworn that he would not have married 
lier, bad sho been the daughter of Ghulam 1^** 
hamed’s mistress. Lastly Khatun, Ex. 3^^' 
has sworn that Namoi was Ghulam Maho¬ 
med's wife. It is unlikely that any lawful 
married woman would allege that her ebep- 
son s mistress was a wife, unless it was strong* 
ly to her interest to do so. Here Kbatue 
has nothing bo gain by falsely asserting the 
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marriage of Namoi or bhe legibimaoy of her 
daughters. 

I, bhereforei hold that *Jama1 Khatnn and 
Umedan were legitimate. 

4. Was the propeby all Mahomed Fazul’s ? 

The property was originally Mahomed 
FazuVs. He was a large land holder. Ghulam 
Mahomed has so far as I oan see from the 
record had no private souroos of income. He 
may have added to the estate after Mahomed 
Fazul’s death. Bub the burden lies on Mr. 
Bhojsing’s client to show what land did he add. 
Mr. Bhoising has relied on pages 169,175, 177 
and 167 to show that Ghulam Mahomed did 
own certain numbers during Fazul Mahomed’s 
life-time. But mere entries in Government 
records mean little or nothing. Mr. Bhojsing 
should have produced bhe deeds by which 
Ghulam Mahomed acquired these numbers. I 
agree with the lower Court in holding that 
the laud in suit was Mahomed Fazul’s. 

6 Is the will valid ? This is the most im¬ 
portant issue of all. 

The Mussalman Law as regards bequests 
has been laid down by Sir R. Wilson (Digest 
of Anglo Mahomedan Law, page 30) as 
follows;— 

*' Bequests by a Mussalman can only take 
effect to the extent of ird of the net 
assets remaining after payment of bis 
funeral expenses and debts, unless the 
excess is rendered valid by the consent^ 
given after the death of the testator, of the 
inheritors whose rights are infringed there¬ 
by or by the fact of there being no such 
inheritors,” 

And again at page 303 " A bequest to a 
person entitled to inherit is void unless bhe 
other inheritors give their consent, after the 
death of the testator, to its baking effect.” 

Now the will, Ex. 320, clearly violates 
these provisions. Hayab Khabun, the testator’s 
wife, the daughter by Namoi, his step-mother 
Ehatun get nothing. They have nob consented 
in any way to their exclusion. The absence of 
their consent is by itself enough to nullify the 
will so far as they are ooncernd. Further the 
testator’s wives Jamzadi, Baobi, Sabhai and his 
daughter Inayat Khatun, his sister Fatma 
have been given very much less than their 
proper shares. It has been contended that 
10-18 


they have consented. Tlie Farknties or 
release-deeds of Tamzadi, Baohi, Sabhai, 
Inayat Khatun and Fatma have beon filed 
to show their consent. Bub those are ueoloss. 
They are all dated 29th August 1911, 
whereas Ghulam Mahomed died on 11th 
September 1911. They are thus executed 
before his death and, therefore, are nob 
evidence that the other inheritors gave their 
consent after the death of testator. It has 
however been argued that although the re¬ 
lease-deeds do not amount to consent after the 
death of testator, they were a family arrange¬ 
ment by which the ladies resigned their rights 
out of affection to Ghulam Mahomed. But 
it has been held both by the Bombay and 
Madras High Courts that a Mussalman cannot 
transfer an expectancy. In Humsuddin v. 
Abdul Hussein (1), Sir. L. .Tonkins observed 
“By the Transfer of Property Act it is provid¬ 
ed that bhe chance of an heir-apparent succeed¬ 
ing to an estate cannot be transferred (Section 
6fo)). Ibis true that in section 2 (d) it is 
enacted that nothing in the second chapter of 
the Act shall be deemed to affect any rule of 
Mahomedan Law, but so far from there being 
any rule that conflicts with this provision, such 
a transfer would seem to be opposed to the 
principles of Mahomedan f/aw; see bhe opi¬ 
nions of the majority of the Law Officers in 
Musammat Khartum Jan v. Musammat Jan 
Bibi (30) and Abdul Vahid Khan v. Musammat 
Nuran Bibi (31). And in the absence of clear 
proof to the contrary I certainly am not pre¬ 
pared bo hold that there is any rule of Ma- 
homedan Law that sanotions the transfer of 
an expectancy.” 

In Asa Beeri v. Karuppan Ghetty, (23) their 
Lordships held :— 

“ On the whole we think that there is a 
large preponderance of authority in favour of 
the view that a transfer or a renunciation of 
the right of inheritance before that right 
vests is prohibited under bhe Mahomedan 
Law.” 

This view is also supported by the high 
authority of Sir Boland Wilson {see pages 
254, 255 Digest of Anglo-Mahomedan Law.) 

(30) (1837) 4 5. D. A. (Beng. 21U.) 

(31) 12 I. A. 91 ; 11 0. 597 ; i Sar. P. 0. J. 627; 9 
Ind. Jur. 989 : Bafiq^ue A Jaoksona P.O. No. 89 ; 5 
lad. Deo. (N. S)1167 (P.O.). 
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Mr. Bhojsing, howe\ 3v, has relied on some 
sbabemenbs made by bhese ladies on 29bh 
Sophomber 1911. These cerbainly were made 
after the duabli of bosbabor. Bub there is 
another equally grave objection bo them. Py 
aesenbing to the will bhese ladies were 
resigning very valuable rights. This was more 
especially so in the case of Fatma in whom 
her rights as daughter of Fazul Mahomed bad 
already vested. Now the leading case on 
documents by prtrJa-nisbm ladies is Shamhati 
Koeri v. Jagobibi, (26). The Judicial Com- 
mittee there observed : 

It is a well-known rule of this Committee 
that ill the case of deeds and powers executed 
by piirda-nishin ladies, it is requisite that those 
who rely upon them should satisfy the Court 
that they had explained to and understood by 
those who execute them. SudishtJal v. 
Shenharat Koer (32)." 

"What evidence then is there that the state¬ 
ments were fully explained to these ladies in 
this case ? Tlie chief witness is the Tapodar 
Mtihomod Maluk, Ex. 359. But it is impos- 
pihlo to believe his evidence. He has stated 
bl.at a few days after Gulam Mahomed's death 
Bbaghhari one of the three main beneficiaries 
under the will produced it and the deeds of 
release in order that he might make the 
necessary changes in the Record of Rights 
register. Ho then went bo the ladies who had 
executed the deeds of release and took their 
statements, lie also issued notices to bliem. 
Tlie Deputy Collector, moreover, had never 
disapproved of bis action. Afterwards, how¬ 
ever, he was forced to admit that he never 
issued notices as required by law and that the 
Deputy CoUeobor in consequence called upon 
him to explain this conduct. In view of this 

tergiversation I entirely disbelieve his man’s 
word. It is most unlikely that any thing was 
explained bo the ladies when their statements 
were taken. These statements are virtually 
tiic same, ^hat seems to have happened is 
that a number of copies wore drawn up and 
the ladies induced by some misrepresentation, 
pub their marks on them. 


Bastly it has been urged that ladies have 
given their consent to the will by their con¬ 
duct. Had they done so their conduct added 
to the release-deeds (if genuine) might have 
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Vi'?) 7 C. 245: 8 I. A. 3D ; 4 Sar. P. C. 
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been interpreted as consent after death (see 
Wilson page 301). But there is no evidence 
of such consent by conduct. It has been 
asserted in Court that they, however, received 
their shares and the present suit was brought 
some months after the death of Gulam 
Mahomed. 

The first question alone remains. I do nob 
agree with the learned Sub Judge that the 
case comes under Article. 127, This question 
was finally decided by a Full Bench in the 
case of Tsap Ahmed v. Abkramji Ahmadji (6). 
There is not in my opinion in Mahomedan 
Law either a joint family or joint family pro¬ 
perty. In this connection I find support in 
the following passage of Beaman and Heaton 
J. J's judgment. 

“ The joint family as a legal entity invov- 
ing definite legal notions, incidents, and con¬ 
sequences is unknown to any other great 
system of law prevailing in the Empire. So 
that where property is spoken of as belonging 
bo a joint family, it must primarily be referred 
to a Hindu joint family, and only secondly to 
such group of non Hindus as can prove that 
they have by custom adopted the Hindu Law 
of the joint family.” 


In a case such as this, Article 144 applies. 
But as the learned Bub-Judge has observed in 
his admirable judgment, it is of no consequ¬ 
ence in this suit whether Article 144 or Article 
127 applies. Under Article 144 the defendant 
who claims adverse possession has to show 
when his possession became adverse to the 
plaintiff. The only main evidence as regards 
Khatun's exclusion is in the will. Therein 
Gulam Mahomed purports to state that Kba- 
tun left his father’s house 22 years previously^ 
and that, therefore, under a will of Mahomed 
Fazul she was entitled to no interest in the 
property. Gulam Mahomed adds too that she 
has also no right in it as it “ has beQU 
extended by hia labour.” But as Mr. Wadhu- 
mal has pointed out this is nob admissible lu 
evidence. It is the statement of a dead man 
and, therefore, can only be admitted under one 
or the other of the sub-clauses of section oA 
Indian Evidence Act. Mr. Bhojsing has relied 
on sub-clause (7). It runs as follows;—■ 


"When the statement is contained in any 
deed, will or other document which relates 
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to any euoh tranaaotion aa ie mentioned in 
aeotion ISt clause (a). 

Section 13, olauae (a) is as under:— 

** Any transaction by which the right or 
oustom in question was created, olaimed, 
modihed, recognized, assorted or denied or 
which was inconsistent with its existence.'' 

But a statement that Khatun has left her 
husband’s house 22 years before and that the 
property in suit has been extended by the 
labours of Gulam Mahomed, is not a transac¬ 
tion by which any right or custom was creat¬ 
ed, olaimed, recognized, asserted or denied 
which was inconsistent with its existence. 

Mr. Bhojsing has further relied on the evid¬ 
ence of Baohi, Atta Mahomed and Sber 
Mahomed. Baohi, however, is deeply interest¬ 
ed in the case. Atta Mahomed has received 
a very handsome present of land worth about 
Bs. 1,000, since Gulam Mahomed died, and is 
qmte unreliaWe. Lastly Sher Mohomed’s 
version is different both from those of Baohi 
and Atta Mahomed and that in the will. He 
has merely said that she lived with her rela¬ 
tions 15 or 20 years ago before Gulam Maho¬ 
med’s death. But he has not said that tliey 
had any quarrel. Moreover Mr. Wadhu- 
mal has asserted and with justice as it would 
seem from Sher Mahomed’s evidence that he 
has been tampered with. On the other band 
Khatun Sabhai, Mahomed Parial and Allah- 
dino have deposed that Khatun lived with 
Gulam Mahomed until hie death. 

There is even less evidence in proof of Fat- 
ma’s exclusion. She lived no doubt in her 
husband’s house. But that was duly natural, 
and her rights are mentioned in the will and 
she was given certain lands in satisfaction of 
them. 

1 agree in holding that the appeal should be 
dismissed and the lower Court’s hnding con- 
hmed with costs. 

N, H. Appeal dismissed. 


MADRAS HIGH COURT. 


Second Civil Aiimoal No. 16-1 of lUdl. 

Octobor 12, 1923. 

Present :—Mr. -Tusbioo Rainosam and 
Mr. Justice ^Vallaoe. 

CIIETTIYOTAN KANNAN KUTTY and 
ANOTHER—Defendants—Appellants 

versus 

ELAYA VEETTlTi VELU alias ELAYA 
CHETTIAR URALAN AND MANAGER ub 
KANNANCHERI DEVA3WOM - 
Plaintiffs—Respondents. 

Landlord and tenanl^Lcasc, invalid renewal of, 
cjfect of—Devastuom—Notice to quit by one oj two uru' 
jaus, validity oJ~~-3uit /thdby one Uralan wilheut 
consulting others, viaintainability of. 

An invalid renewal of an eziating lease does cot 
operate to eztioguiah the rights and obligations uaiicr 
the prior tonanoj until it has been sutreuderod or 
otherwise legally put an end to. 

Ramunni v. Kerala Vartna Valia Raja, 15 M. 16&; 
5 Ind. Deo. (N. B.) 465 ; Kuitipurath Kunlnmni 
Panthhar v. I?aT»(iu, 53 lod. Gas. 675; 10 L. W. 127 ; 
26 M. L. T. 682; (1919) M. W- N. 742, followed. 

A notice to quit by one only of two Uralans of a 
Malabar Devaswom is invalid. 

Dos d Whaynan v. Chaplin, (1810) 8 Taunt 120; 123 
E. R. i'P, 12 R. R. 616; Alford v. Vickery, ( 1842 ) Car. 
and Mar. 280; 66 R. R. 867; Di.>e d Kindersley v. Hughes, 
(1840) 7 M & W. 189; 10 h J. Ex. 185: 151 E-R. 711; 
56 R. B. 669, Doe d Asliui v. Stmmersett, (1860) 1 B & 
Ad. 185; 8 Ii. J. (O. 6.) K. B 869; 109 E. R. 788 ; 
Cassiw Ahvied Malla v. Eusuf Haji Ajam, Pepardt, 
84 Ind. Gas. 221; 28 0. L. J. 453, referred to. 

Per Ramesam J.—The principle that in any transac¬ 
tion which Creates ot destroys rights in the trust 
estate all the Uralans must be consulted is inappli¬ 
cable to suits provided that in a suit by one Uralan 
the other Uralans are made parties. 

y. A. Isloop V. K. Ayeppats, 16 Ind. Gas. 435; Moiu- 
niulla Manikoth Pattan Chandu v. Kuiiiyil Rayirxt, 
66 Ind. Gas. 396 ; 42 M. L. J. 280; 16 L. W. 2G4; 
(1923) M. W. N, 172; (1922) A. I. R. (M.) 3, referred 
to. 

Uariyil Raman Hair v. Narayanan Nambudripad, 
36 M. 461; Kumban v. Moorthi, 7 Ind. Oas. 422; 34 M. 
406, 20 M. L. J. 951; 8 M. l». T. 208; (1910) M- W. 11. 
859, relied on- 
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Saviiri Antarjauvayn v. 7?aJJ.an Xambtidripod, 24 
M. v2^>, dHtiogui^bol. 

App.'al against; fche decree of fehe Court of 
the Subordinate Judge, South Malabar at Cali¬ 
cut, iu Appeal Suit No. 23 of 1920 (A. S. 
No. 190 of 1920 on the 61e of blie Distriot 
Court) preferred against the decree of the 
Court ot tbo District Munsif, Vayitri at Cali¬ 
cut, in O. S. No. 104 of 1919 (O. S. No. 73 
of 1918, Additional District Munsif’s Court, 
Calicut). 

Mr. K. L\ M. Meno?i, for the Appellants. 

Messrs. C. V. AnimtJiakrishna Aiyar and 
K. P. liamakrish7io. Aiyar, for the Reepondonts. 


JUDGMENT. 

Ramesatv), J. —The suit property belongs 
in jonman to Kannancheri Devaswam of which 
the Uralas are the plaintiff and tlie 3id defend¬ 
ant. Plaintiff’s predecessor and the 3rd 
defendant leased it to the Ist defendant for 
a period of 12 years under Ex. A on 10th 
August 1897. Plaintiff brought the suit to 
recover the property on behalf of the Deva¬ 
swam. The Munsif dismissed the suit. The 
Subordinate Judge decreed it. The ist and 
3rd defendants appeal. 


The ffrst point argued is that the suit 61c 
by the plaintiff (one of the Uralars) withoi 
consulting the 3rd defendant is not mail 
taiuable. It is true that, iu any transaotio 
which creates or destroys rights, all th 
XJraians must he consulted (F.A. Istoop i 
K. Ayappan (1) a case of demise ; Matamull 
Mam Koth Pathur Chandu v. Kuttiyil liayir 
[2) a case of molchavtb). But this principl 
docs not apply to suits, provided the obhe 
Uralaus are also parties {Mariyil liavian Nai 
V Narayanan Nambtidnpad (3); Kunkan ^ 
Muorthi (4),The decision in SavUri Antarjonar 
y. hani'xn Nambudri (5) was distinguished i 
the former of these oases and has scarcely an 
authority after the latter. The remarks a 

0c9, oi Angom'Uthu\\BcmaiingaitHat (£ 

(1) 36 Jnd. Gas. 435. 

12) G6 lud. C»9.30fi • 42 M Ij j 9fto • ik r vn 

(0) 24 M. 29G. 

16) 60 Ind Gas. ; 766 ;39M.L. J, 685. 


(in so far as they refer to suits) are obiter. This 
is conceded by the counsel for appellants in 
reply. 1 hold that the suit cannot be dismissed 
for DOD-cousultatioD of 3rd defendant pro¬ 
vided it is otherwise maintainable. 

The second point argued is that the suit is 
bad for want of notice bo quit. Though the 
Isb defendant’s tenancy under Ex. A was only 
a tenancy for a term, it was converted into a 
tenancy from year bo year by the payment 
and acceptance of rent after 1897 (see para 3 
(2) of the plaint which shows that rent was 
paid after 1897). This is conceded by the re¬ 
spondent. The Brsb respondent, however, oon- 
tends that the let defendant, having accepted, 
by Ex. II, a renewal of the original lease by 
3rd defendant only, cannot fall back on the 
tenancy from year to year. The Courts have 
found that Ex. II is invalid. That being so, 
the prior lease was not extinguished by Ex. II. 
It is true that the Ist defendant insisted on 
the validity of Ex. II in his written statement 
hut the plaintiff repudiated it and as Ex. II 
has been proved to be invalid, the rights 
under the prior tenancy did nob cease. 
Moreover, bho Ist defendant’s plea in para. 
12 of the written statement— ** This suit 
which is brought by the plaintiff alone 
bo recover possession under the prior lease is 
nob maintainable ” shows that he meant to 
rely on his rights under the prior lease as a 
defence to the suit. The prior lease has not 
been surrendered or otherwise legally put an 
end to (oee BamMini v. Kerala Vai ma Valiya 
Baja {1) and Kuthiprnatk Kunk-anni Panik- 
kar V. liaman (8). The respondent also 
oonbends that the clause 'You must give (me) 
the value of fehe Kuzhikoors and Chamayamas 

.... . when, I am evicted at any 

time after the expiry of 12 years ” in Ex. 
A dispenses with a notice to quit. I do not 
agree with this oonbenbion. A proper notice 
bo quit is, therefore, neoessaiy. 

The next question is whether Ex. 0. which 
was issued by the plaintiff alone is enough. 
It is true that, in England it has been held 
that one ot the several joint tenants may 
issue a notice to quit and put an end to a 

(7) 15 II. 166 ; 6 Ind. Deo. (N. S.) 466. 

D. W. 497 ; 20 M.Ij. T' 

839 ; (1919) M. W. N. 748. 
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leaso oreated by all o( thorn (See Doe d JVhaj/- 
man v. Chaplin (9), Doed AsUtn v. SiwimsrseU 
(10), followed in Doe d Kinderslcyv. Hughes{\l), 
{Alford V. Vickery (12), 3 1.0. & Mar 28 j). Apart 
from the fact that this rule has not been 
followed in India by the Bombay and 
Galoutta High Courts, as to whioh I express 
no opinion, it oannot apply to the present 
oase where there is no joint tenancy. The 
Devaswam is the only owner of the property. 
It is represented by the Uralans both of 
whom must aot to determine a tonanoy law¬ 
fully created. None of the English oases is a 
oase of trustees (See Passim Ahmed MoUa v. 
Eusuf Haji Ajam Pepardi {i^), whioh is a 
oase of joint receivers). I, therefore, bold 
that the notice Ex. G is not a valid notice. 
The other question argued, whether the notice 
is a suflioient notice (only 15 days being allow* 
ed for quitting the land) need not be considered. 

The appeal is allowed and plaintiff’s suit 
is dismissed with costs of 1st defendant 
throughout. 

Wallace. J.: —I am in full agreement with 
my loarnad brother as to the necessity for a 
notice to quit and as to the invalidity of Ex. C 
whioh is the only notice given in the matter 
of the determination of the suit tenancy. 
This hnding is sufficient to dispose of this 
second appeal. I own to some doubt on the 
proposition whether plaintiff was in law enti* 
tied to file bis suit without consulting his 
colleague, since to adopt the language of 
Kunlian v. Moorthi (4) the remedial right in 
this case, viz.^ the right to eject let defendant 
would not accrue to the trustees until they 
as a body after consultation had signified 
their will to determine the lease of Ist defend¬ 
ant and had communicated that will to him. 
As there was neither suoh consultation nor 
communication the remedial right did not 
aoorue,and, therefore, on the principle laid 
down in that case, it would not be competent 
for plaintifi alone to sue. I prefer at present, 
however, not to rest my decision on this point 

(9) (1818) S Taunt 190 ; 19S E. B. 49 ; 12 R R* 
616. 

(10) (1830) 1 B. and Ad. 135 ; 6 L. J. (O. B.) S. B. 
869 ; 109 B. R. 738. 

(11) (1840) 7 M. & W. 139 ; 10 L. J. Ex. 185 ; 151 
B. B. 711 ; 56B.B. 669. 

(12) (1842) Oar. & Mar. 280 ; 63 B. R. 867. 

(13) 84 I&d. Gas. 221 ; 38 0.L. J. 453. 


which is not nooossary (or tho disposal of 
this appeal. I agree that the suit be dismis¬ 
sed with costs of Ist dofondanb throughout. 

V, N. V. Appeal allowed. 


SIND JUDICIAL COMMISSIONER S 

COURT. 

Original Civil Suit No. 240 op 1921. 

November 30, 1923. 

Present :—Mr. Rupohand Bilaram, A. J. C. 

Trustees op the firm of MOTHARAM 
DOWLATRAM— Plaintiffs 

versus 

PAULAJRAI GOPALDAS— Det'endant. 

Hindu Law—Joinl family^Oo^parcencr engaged in 
business—Family business-^Presumplion -^Transfer 
of Property Act {IV o/l882), s. 6 (e)—Ctvil Procedure 
Code {dot V of 1903), s. 60 (e), 0. V'/, r, li—Provincial 
Insolvency Act {VII of 1920), ss. 37, 3‘J — Merc right to 
sut’, transjer of—Transfer oj estate with remedy for 
recovery—Property, meaning 0 / in Insolvency Law- 
Claim for breach of contract, whether vests in Receiver 
—Plaint, signing oJ—Co-plainlijfs—Plaint not signed 
hy all plaintiffs, effect of — Amendment- 

Although a peraon oarcyiog on bu^tneBS may be a 
oo-paroener io a Hindu joint family, it does not 
neoeasarily follow that all his ooparoener^ are his 
partners in that businose, unless it is shown that 
the buBiness was set up with the holp of family 
funds. 

There is no presumption that a business carried on 
by one oo-paroeoer in a Hindu joint family is a 
family business. 

Vadilal Lalhibhai Shah Khushal Dalpatrai, 
27 B. 157 : 4 Bom. L. R 068 ; Sanwanmal, 

Piriannial v. Pinaimal Datmal, 2 8. L. B. 18, 
relied upon. 

The word *‘property" under the English Insolvenoy 
Law inoludos claims in the nature of damages which 
hare accrued due prior to the date of Insolyenoy ex¬ 
cept suoh as arise from bodily or mental sudering os 
persooal inoonveoienoe oi the banhrupt or from in- 
jury to his person or reputation. 

Brahe v. Beehhan, GO R* B. 691; Rogers v. Spencer, 
67 B. R. 786, relied upon. 

Any property or interest in property which a person 
oan in law or in equity translec or assign or dispose 
of inter vivos or by a testamenbory instrument oan be 
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afteotad by him with a trust by an iaalcumcnt intey 
vivos oc by a tastameatary ia^tcuuiaot provided 
tho objcots of tbo traat are lawful. 

liaijinond v. Fcicli, (1835) 41 R. R. 797 ; 3 Cr. M. 
aud R. b'iS; 5 Tyc. 985; 5 U J. (N. S.) Ex. 45; 1 Gab. 
387; 150 E. R. 2-51, followod. 


Section G, olau<^a (<;) of the Tracafet of Property Aob 
does not prevent assignment of the whole estate of the 
assignor with an incidental remedy for its recovery 
but prohibits the tranefec of a barn right to sue. 

Jecwai^ R<xfn v. Rattanciiand, 26 C.W.N. 285, relied 
upon. 

Sootion 6 (u) of the Transfer of Properly Act has no 
application to tho case of a property vesting in a per¬ 
son by an order of the Coutt under the provisions of 
flOotioDS 87 and 39 of the Provincial Insolvency 
Act. 

A olaim for breaoh of a oontraot whioh has bcoome 
due to the insolvent prior to his insolvenoy and has 
not been paid to him vests in the OfBoial lleoeiver. 

Kimalrai Bhojroj 7. Chanduinal, 17 S L- R. 62 
and untepoitod ruling in Rinto v. Firm oj Tulsidas 
Mulchand, Suit No. 221 of 1921, followed. 


There is no rale that a per.son named as a oo- 
plaintiQ is not to be treated as a plaintifl unless he 
signs and verifies the plaint. 


ibough tbo authority to bring a suit is a question 
of ptinoiplo, the proper signing of the plaint is a 
matter of praoiioe only and any mistake or omission 
therein may be amended at any time and authority to 
institute a suit may be established by other means 
besides the signature. 


Mohmi Mciutndas y. Bunqsi Buddan Suho Dus, 17 

C. 680; 6 Sar. P. C. J. 4J8; 8 Ind. Deo. (N. S.) 926; 
Basdeo v. John Sviidst, 22 A- 66 ; A. W. n! 
(1899) 172; 9 lod. Deo. (n. S.) 1068 ; Bisluslu r Nath 
V. Eyjiperor. 44 lud. Cas. 28; 40 A. 147; 16 A L. J. 64 
19 Cc. Ii J. 856, followed. 


Mr. Jiwatram, for the Plaintiffs. 

Mr. Dharamclas Tkuwardas, for the Defenid- 
ant. 

ORDER. —Certain preliminary issues relat¬ 
ing to the maintainability of suits Nos. 114 
235. 236. 240 and 600 all of 1921 and appli- 
^tions for leave to amend the plaint have 
been heard together. All the five suits are 
filed in the names of the Trustees of the firm 
of Motbaram Doulatram against different 
defendants. Evidence has been recorded in 
Buit No. 240 of 1921 which has been treated 
AS a test suit. 


The facts material to the present inquiry 
are that one Doulatram. son of Metbaram 
who described himself as trading in the name 
of Metbaram Doulatram was adjudicated in¬ 
solvent on his own application by an ori3er, 
dated 12th September, 1919 Ex. 13. He subse¬ 
quently entered into a deed of arrangement, 
Ex. 7, witb.his creditors by which five persons 
were appointed Trustees viz., (1) Hassaslng 
Lalsing, (2) Jetbaram Mangbumal, (3) Seth 
Khiluram Dayaldas, (4) Gopaldas Parumal, and 
(5) Eameshardas Shivanthrai. In the deed 
they are described as arbitrators and as a 
committee of inspection, and are authorized to 
settle disputes between the insolvent and the 
creditors to bake charge and possession and 
assume control over all the property of the 
insolvent including outstandings due from the 
debtors of the insolvent and it is expressly 
stated in the deed that all the estate of the 
insolvent was to vest in them. This deed of 
arrangement was accepted with slight modifi¬ 
cations by Kennedy, J. C. by his order, dated 
15bh October 1920, Ex 10. The material 
part of which order is as under :— 

“ I, therefore, sanction the composition de€^ 
as amended. I annul the order of adjudi¬ 
cation and direct that the property vests 
in the Trustees appointed by the oompo* 
sibion deed subject to payment of the 
Official Receiver's fees.” 

On tho 16th January 1923 all the five trus¬ 
tees have purported to execute a power of 
attorney in favour of Douiatram Metharam, 
but the power has been actually signed by 
only four of them, Bamesherdae' agnature 
does not appear on it. This power inter 
recites that as the firm of Metharam Doulat¬ 
ram was adjudicated insolvents and as 
the composition deed they had been appointed 
trustees or receivers, they had resolved ail * 
meeting held by them to appoint Doulatram 
as their attorney and they empowered him to 
collect the outstandings of the insolvents and 
to file suits on their behalf. 

Suit No. 240 of 1921 has been filed against 
one Pahlajrai Gopaldas for recovery of B®* 
7,600-0-0 said to be due by him to the firm of 
Metahram Doulatram in respeot of several 
transaobions of sale and purchase of certain 
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goods between the ^nd June 1917 and the 
25tb January 1918. The plaint was present¬ 
ed on the 24th January 1921 and was headed 
as under :— 

** The trustees of the firm of Metharam 

Doulatram which lately carried on busi¬ 
ness at Karachi but now dissolved viz .:— 

(1) Seth Hassasing LaUing 

(2) Seth Jettaram Manghumal 

(3) Seth Khuluram Dayaldas 

(4) Seth Gopaldas Perumal 

(5) Seth Bamasherdas Shivnathrai, by 
their duly constituted attorney Seth 
Doulatram Metharam, Hindu adult 
merchant now residing in Karachi.” 

The plaint is signed by three of the 
five trustees, that is, Nos. (1), (3) and (4). 
It is attested by the attorney Doulatram. 
The Vahalatnama in favour of the pleaders has 
been signed by Nos. It 3 and 4 and also by the 
attorney Doulatram. 

The defendant in this suit inter alia conten¬ 
ded that the suit having been instituted 
through a person who was not a recognized 
agent, was not properly instituted, and that 
the claim in suit being for unliquidated dama¬ 
ges for the breach of certain contracts, could 
not be validly assigned to the trustees and that 
the trustees bad, therefore, no right to sue. On 
these pleadings the following two issues were 
raised by the Court:— 

1. Is the suit properly instituted V 

2. Have the plaintiffs any right to sue ? 

More or lees similar issues were raised in 
the connected suits. At the hearing, however, 
the defendant in this suit and the defendants 
in the other connected suits amplified their 
defence and the following further points were 
raised by them in oopnection with all the 
suits:— 

(a) That the Trustees, or at least some of 
them being in Karachi on the date of these 
suits, the attorney could not file the suits ; 

{h) That the Trust Deed having been 
executed by Doulatram son of Metbaram one 
of the partners of the firm of Metharam 
Doulatram is not valid ; and that the firm of 
Metharam Doulatram consisted of more than 
one partner; 

(c) That the vesting of the property in 
trustees does nob give them power to sue ; 


(<i) That under any oircurnstancos claims 
in the nature of damages do not vest in the 
trustees; 

(c) That the plaints are not properly 
signed or verified or presented. 

In order to meet tho different contentions 
raised by the parties, the plaintiffs have at the 
close of the case 61ed two applications in each 
suit for amendment, the 6rsb being an applica¬ 
tion to permit the trustees who have nob 
signed the plaint and Vakalatnama to do so. 
and a second, to permit the name of Doulab- 
ram Metharam to be brought ou the record as 
a co-plaintiff. 

I shall deal with the diff’eronb points in 
issue generally in this suit which has been 
treated as a test suit and record my bndings 
on the issues in this suit so far as they relate 
to it and I shall formally record my findings 
in the connected suits by separate judgments. 

Issue No. 2. It is alleged that Doulatram, 
his nephew Chandumal and his son Lachman- 
das, all three carried on business in partnership 
in the name of Metharam Doulatram. The 
only witness examined on this point is Doulat¬ 
ram himself. He has denied that ho had any 
partner in the business. Ho has stated that 
Chanumal worked with him as a paid servant 
for ten months only and has produced entries 
from bis books to show the salary credited to 
him. The entries with regard bo the payment of 
salary are somewhat suspicious, having been 
made after the date of insolvency, but in the 
absence of any evidence to the contrary I hold 
that the defendant has failed to prove that 
Cbandumal was a partner. '‘With regard to 
the part taken by Lacbmandasin the business 
of his father, Doulatram has admitted that 
his son was joint with him and used to work at 
the shop. The drawings of Lachmandas have 
been debited to the profit and loss account. 
He admits that up to the date of insolvency 
Lachmandas used to live and mess with him. 
He states that be started this business only 
about four years before his failure and as 
Lachmandas is said to be 26 years old now, 
he was about 18 years of age when he joined 
bis father’s business. 1 cannot bold on this 
evidence that Lachmandas was a partner with 
bis father. “Partnership” is deOned in section 
239 of the Indian Contract Act as “the rela¬ 
tion which subsists between persons who have 
agreed to combine their property, labour or 
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skill in some business, and fco share the profits 
thereof.” There is no evidence in the present 
case of an express at’reement. Can the Court 
infer an agreement to share tlie profits frono 
the fact that Doulatram’a son who had at¬ 
tained tlie aqe of 13 years when his father 
started the business, became a partner by 
working at his father’s business and that’t 
was agreed tViat he would get a share in the 
profits ? The son had no property of his own to 
share the loss of the busmesa. It is not urged 
that the business was an ancestral business 
or that it was started with assets in whicli 
the son was inborcst'^d. In Vahlal Lalhibhii 
V Shah Khiislial Dalpatrnm (1), Chandavar- 
kar, J. held that from tlie mere faot that 
certain persons are members of a joint family, 
it does net necessarily follow that they are 
partners in th'e firm whicli one of them 
says is his, unless such firm was set up with 
the help of family funds and that there is no 
presumption that a business carried on by one 
oo-parooner is a family business. In Saionnmal 
Pinanmal v. Pinanmal Danmal (2) a Bench 
of this Court non-suited a sou who claimed 
a share from his father in the property said to 
have bean acquired by the father and tho son 
in the course of the business carried on in the 
joint names of both of them and in which the 
son took part. The position of a Hindu son in 
his father’s business has been admirably Burn¬ 
ed up by Crouch, A. J. C. as under :— 

The circumstances of this case are quite 
common occurrence in this country. A 
son enters his father’s business, and takes 
an active part in its management. It is 
convenient that he signs hundis, and 
receipts and contracts as if ho wore a 
partner; to do so involves no risk, for the 
son has no fortune apart from his 
father s. But no definite arrangement is 
made as to the son’s remuneration, and 
nothing whatever is said between them 
as to a partnership. When tho son 
needs money he draws it out of the 
business, without any objection by the 
father. Tho son, partly out of filial res- 
pseb, and partly because he thinks that 
were a definite arrangement to he made 
ho would bo no better off than he is 
already, forbears to press the matters. 

(1) 27 B. 167 : 4 Bom. L. R. 963. 

(2) 2 S. L. R. 13. 


If it be necessary to give definition to 
the vague terms of the agreement bob- 
ween the parties, T should say that the 
son had agreed to serve in the businesg, 
.at such remuneration as his father might 
from time to time choose to give him.” 

It is contended that prior to Doulatram’s 
insolvency he liad filed certain suits in the 
name of the firm of Metharam Doulatram 
showing thereby that be had partners. It is 
not impossible that the misdescription in 
those plaints was due to the same negligence 
and carelessness which has been shown in the 
filing of the present suits. Though Doulat¬ 
ram applied to the insolvency Court as carry¬ 
ing on business by himself, and though the deed 
of arrangement is signed by him as such, the 
heading of the plaint in this suit and the 
other connected suits describes tho plaintiffs as 
the trustees of the firm of Metharam Doulat¬ 
ram now dissolved. I hold on the evidence of 
Doulatram uncontradioted as it is, that he al¬ 
one traded in the name of Metharam Doulat¬ 
ram and had no other partners in the busi¬ 
ness. 

It is next contended that the claim in suit 
being in the nature of damages does not vest 
in the Trustees. Any property or interest in 
property which a person can in law or in equity 
transfer or assign or dispose of inter vivos or 
by a testamentary instrument can be affected 
by him with a trust by an instrument twffir 
vivos or by a testamentary instrument provid¬ 
ed the objects of the Trust are lawful. (Hal- 
sbury, Vol. 28, paras 44 and 45 and section 4, 
Indian Trust Act). The claim in suit is part of 
the estate of the debtor and would ordinftrily 
devolve at his death on his legal representa¬ 
tives. As said by Lord Abinget in Raymond 7. 
Fitch (3). ” The authorities are uniform that 

a personal representative may sue not only for 
all debts duo to the deceased by speciality or 
otherwise but for all covenants and indeed all 
contracts with the testator broken in bis lifs* 
time and tho reason appears to be that these 
are clioses in action and are parcel of the per* 
sonal estate in respect of which the executor 
or administrator represents the person of the 
testator and is in law the testator’s assignee. 
The claim in suit is not in the nature of a 

(3) (1885) 41 E. R. 797: 2 Cr M. & B- 688; 6 Tjr. 

936: 5 L. J. (N. B.) Ex. 45; 1 Gale 887; ICO B. B. 961* 
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personal aobion for any tort done to the pcrBon 
which according to the maxim AcUo personaUs 
moHtiir ci4m persona wotild die with tho di*ath 
of the assignor and cannot, therefore, bo 
assigned. 

Section 6, olauso (e) of the Transfer of Pro¬ 
perty Act does not prevent the assignment of 
the whole estate of the assignor being transfer¬ 
red to the trustees, but prohibits the transfer 
of a mere or bare right to sue on grounds of 
public policy. As said by Saundorson, C. J., in 
Jeevan Ram v. Batanchand (4), the question for 
the Court to decide in such a case is whether 
the subject matter of the assignment l)y the 
assignor is in view of the Court property with 
an incidental remedy for its recovery or whether 
it is a bare right to bring an action within 
the meaning of the words ' a mere right to 
sue/' The deed of arrangement vests in 
clear terms the whole of the estate of the 
insolvents in the trustees for certain lawful 
objects and does not purport to transfer a 
mere right to sue in the trustees, though no 
doubt it confers incidentally the remedy on 
the trustoos to sue for recovery of all funds 
due to the Trust estate and imposes an 
obligation on them to do so. 

The trustees acquired their rights in the 
present case not only by virtue of the deed of 
arrangement but by the order of the Court, 
Ex. 10, passed in the exercise of its Insolvency 
Jurisdiction. 

Section 37 of the Provincial Insolvency Act 
provides that when an order of adjudication is 
annulled by the Court the property of the 
debtor shall, subject to the reservation con¬ 
tained therein, vest in such person as tho 
Court may appoint and shall revert to the 
debtor only in default of such appointment. 

Section 39 of the Act makes the provisions 
of section 37 applicable to orders of annuP 
ment of adjudication on compositions and 
schemes of arrangement being approved by 
the Court. 

By Ex. 10 the Court has ordered all the 
property of the insolvent to vest in the trus¬ 
tees and has made no reservation in hie favour. 
All property which vested in the Official 

(4) 70 Ind. CaB. 498; 26 C. W. N. 28'5. 

J 0^19 


Rt'oeiver does, tliorefore, vest in the trustees, 
“Property” under the English Insolvonoy 
Law does include claims in the nature of 
damages wliioh have accrued due prior to the 
date of the insolvency except such as arise 
from bodily or mental suffering or personal 
inconvenience of tlie bankrupt or from injury to 
his person or reputation. Brake v. Beekhan (6), 
Rodgers v. Spencer (6), Halsbury Vol. 11, 
para. 236. 

The learned pleaders for the defence have 
however, contended that clause (6) of 
section 28 of the Provincial Insolvonoy Act 
provides that such property as is exempted 
from attachment and sale under section 60, 
Civil Procedure Code did not vest in the 
Official Receiver, and that the claim in suit 
being in tho nature of damages is exempted 
from attachment under clause (e) of section 60. 
Clause (e) of section 60, Civil Procedure 
Code like clause (c) of section 6 of the 
Transfer of Property Act refers to a mere or 
bare right, and not to every right, and the 
ruling in Jeevanram’s case equally applies. 
Generally an important item in the assets of 
an insolvent trader is his claims for breaches 
of contracts which have become due to him 
prior to his insolvency and have not been paid 
to him, and the bulk of his liabilities are 
similar claims which be has failed to pay. 
The very object of the insolvency law would 
be defeated if claims in the nature of damages 
arising out of his dealings in trade were in¬ 
tended to be excluded from vesting in the 
Official Receiver. 

In Pinto V. Firm of Tulsidas Mulchand (2), 
Suit No. 221 of 1921, Aston, A. J.C. has taken 
the same view that similar claims do vest in 
the Official Receiver, under the Provincial 
Insolvency Act. Raymond, A. J. C. has also 
arrived at the same conclusion in Official As¬ 
signee of Bombay v. Chandulal Chimanlal (7), 
though on Bome-what different grounds. 

I hold that the claim in suit did vest in the 
Official Receiver and that by virtue of the 
order Ex. 10 as also the terms of the deed of 
arrangement it does vest in the Trustees. I 
am further of opinion that under O. XXXI, r 

(6) (1848) 60 R. R. 691 ; 11 M. & W. 316 ; 12 L 
J. Ex. 486 ; 7 Jur. 201 ; 152 B B. 828. 

(6) (1844) 67 R. R. 736 ; 18 M. & W. 571 ; 16 U J. 
Ex. 49 ; 153 E. B. 939. 

(7) 76 Ind. Oaa. 667 ; 17 S. L. E. 62. 
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1, Civil Procedure Code fcho Trustees can main- 
fcaia suits in respect oi property vested in them 
in their own name. 

T hold on this issue in the affirmative. 

Issve No 1. All the trustees must join to¬ 
gether in the execution of the trust except 
where it is otherwise provided by the instru¬ 
ment of trust (section 48, Indian Trust Act). 
It is also open to any of the trustees to ap¬ 
point an attorney on bis behalf to do a minis¬ 
terial Act (section 17, Indian Trust Act). 

Clause 9 of the deed of arrangement roads 
as follows:— 

That the decision of the majority of the 
arbitrators or committee of inspection 
shall be binding on the parties, and in 
case of the death or absence through any 
cause whatsoever of any of the arbitrators 
or committee of inspection the remaining 
arl)ibrators shall have power to act in 
those presents provided there is no dis¬ 
agreement between tlicm. In ease of dis¬ 
agreement the remaining arbitrator shall 
wait for tho absenting arbitrators or in 
case of his death appoint an Umpire in 
these presents and whose deoision shall 
bo final and binding 

As I interpret this clause, it provides— 

(a) that as between the insolvent and the cre¬ 
ditors the decision of the majority shall in any 
dispute between them bind the parties, all the 
five persons being present and acting together. 

(b) That in any matter whether it is a dis¬ 
pute between the insolvent and tho creditors 
and also in any other matter whatsoever re¬ 
lating to the deed of arrangement, if one of 
tho trustees dies or is absent the remaining 
four trustees can act jointly, the words used 
being in these presents.” 

(o) If, however, there is a disagreement bet¬ 
ween the four trustees, they shall postpone 

absentee trustee returns or 
if tho fifth trustee is dead, till a fifth trustee 
is appointed m pla..o of such deceased trustee 
This deed empoweis any four trustees present 
to act in any matter provided they are unani¬ 


mous. It does nob, however, empower only 
three of the five trustees bo act except in 
disputes between the insolvent and his credi¬ 
tors under certain circumstances. 

It would, therefore, appear that any suit 
authorised by four of them and which is not 
objected to by the 5th trustee is competent. 

The suit has been authorized by four trus¬ 
tees, three of them have signed the plaint. The 
vahilalnama in favour of the pleaders 
is signed by three trustees and the at¬ 
torney acting on behalf of the fourth 
trustee As the fourth trustee was absent 
from Karachi the plaint could have been 
signed on his behalf by the attorney. The 
suit would have been competent even if it bad 
been filed in the names of four of the trustees 
unless there was evidence to show that the 
fifoh trustee objected to it. The learned plead¬ 
ers for the defence were misled by the heading 
of the plaint and urged that the attorney could 
not file a suit or sign the plaint on behalf^ of 
tlie trustees present in Karachi. As the plaints 
are signed by suoh of tho trustees who were 
present, they have nob pressed this point but 
have urged that as the plaint purports to be 
filed on behalf of five trustees it is nob pro¬ 
perly presented having been signed by only 
three of them. 

In ^ohini Mohun Das v. Bungsi Buddan 
Saha Das (8), where a suit was filed by one of 
the three joint creditors, the other creditors 
being named as co-plaintiffs, their Lordships of 
the Privy Council held that there is no rule 
that a person named as a co-plaintiff is 
bo treated as a plaintiff unless he signs and 
verifies the plaint. In Basdeo v. John Smidt (9), 
at page 61, Strachey, 0. J. pointed out 
that the object of the signature to the plaint 
is to prevent as far as possible disputes as to 
whether the suit was instituted with the plaint¬ 
iff's knowledge and authority, and that such 
authority may be established by other means 
besides the signature. In the mattei' of 
petition of Bisheshar Nath v. Emperer (lO), it 

^8) 17 0 580; 6 Sat. P. C. J. 498; 8 Ind. Deo. (N*9.) 
926. 

(9) 22 A. 66; A. W. N. (1859) 172; 9 Ind- 

s.) 1068. 

(10) 44 Ind. Gas. 28; 46 A. 147; 16 A. L. J. 64; 19 Li 
L .J. 865* 
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was held that O, VI, r, 14 Civil Prooodure 
Code which requires a pleading to be 
signed by a party is merely a matter of 
prooedure and it is the business of the Court 
to 886 that this provision is carried out 
and that though the authority to bring 
a suit is a question of principle, the 
proper signing of the plaint is a matter of 
practice only, and any mistake or omission 
therin may be amended at any time. At page 
152 Walsh, J. has observed: “ It can not be 
impressed too often upon the inferior Courts 
what Bowen, L. J. said in Cropper v. Smith (11), 
The object of Courts is to decide the rights of 
parties, and not to punish them for mistakes 
which they make in the conduot of their oases, 
by deciding otherwise than in aooordanoe with 
their rights. Courts do not exist for the sake 
of discipline, but for the sake of deciding 
matters in controversy." Of course where it is 
sought to abuse the process of the Court, 
or to over-reach the other party by some 
fraud it is another matter." 

In the view I take of this case, the signa¬ 
ture of the fourth trustee or his attorney if 
he is absent, would be sufficient and the name 
of Bamesberdas who is said to have been 
absent from Karachi throughout could he 
deleted from the plaint The plaintiffs are 
prepared to obtain the signature of the re¬ 
maining two trustees to the plaint, I see no 
reason why I should not allow them to have 
the plaint signed by them or if any one of 
them is not m Karachi, by his attorney duly 
constituted in that behalf. 

1 hold that the suit has been properly insti¬ 
tuted. There has been a considerable waste 
of time of the Court and delay in the disposal 
of this suit and the connected suits owing to 
the indifference and carelessness of the plaint¬ 
iffs and I order that the plaintiffs do pay to 
the defendants as costs the sum equal to one- 
fouith of the pleaders’ fees 'which are taxable 
under tbe rules. 

In the view I take of this case, the appli¬ 
cation of the plaintiff to bring tbe name of 
the insolvent on the record is dismissed with 
no order as to costs. 

(11) (1861) 26 Oh P. 710; 69 L. J. Oh. 891; 61 U T. 
788; 88 W. R. 6a 


The plaintiffs should obtain signatures of 
the two Trustees who have not signed the plaint 
within fifteen days of this date, and should 
also deposit the costs awarded witliin that 
period. The suit may bo called up again for 
further orders on 18th Peoomber 1923. 

P. B. A. Order accordingly. 


MADRAS HIGH COURT. 

Civil Appeal No. 257 of 1920. 
September 5, 1923. 

Present: —Mr. Justice Phillips aud Mr. 

Justice Venkatasubba Rao. 

LOORTHIA ODAYAR — Plaintiff- 

Appellant 

versus 

GOPALASAMI and another— 

Plaintiff and Defendant— 
Respondents— 

Transfer of Properly Act (H’ of 1882), s. bZ’~FraU‘ 
dulent transfer—Transfer to prefer creditors a id to 
defeat others, validity of^Considcration, passiugof, 
effect of. 

lu a suit on a promissory cote, tbe defendant 61ed 
a written statement denying ila exooulion but allowed 
it to be decreed ex parte. A few days after tbe written 
statement was filed and before decree, the defendant 
exeouted a usufructuary mortgage of all bet immove¬ 
able properties for a term of 10 years in favour of her 
brother's son who was not a man in well-to-do oir- 
oumstanoes. 

There was no pressure from any creditor nor was 
there any necessity foe oreatieg a mortgage over tbe 
entire properties for suob a long period of time. No 
provision was made for tbe payment of the pro-note 
debt. It was, however, found that out of the oonsi- 
deration of Rs. 10,000 a sum of Rs. 7,000 went to. 
wards the discharge of debts due to third patties by 
tbe defendant and the recitals as to the rest of consi¬ 
deration were made with tbe ebjeot of defeating 
and delaying the plaintifi who bad brought the suit 
on the pro-note. 

Held, that although Che ofieot of the transaction 
was to defeat and defraud the plaintifi oreditot tbe 
transaction could sot be regarded as wholly void and 
efleot most be given to it to the extent of Rs. 7,000, 
which was applied towards the discharge of the 
transferor's debts. 
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MusaharSahn v. Lala Hakim Lai, 33 Ind. Oits. 343; 
43 C. 521; HO M L. J. Il6 ; 3 L. W. 107: 20 C. W. N. 
393; 14 A. h J. 108; (1916' 1 M. W. N. 193; 19 L. 
T. 203 ; 23 C. h. J. l06 : 18 Bom. L. R. 378 ; 48 I. A. 
104 (P C ); .1/tua Kumari Btbi v. Bijoif Singh 
Djidhuria, 40 lod. Gas. 242 ; 44 C 662 ; 1 P. L. W. 
425: 5 L. W 711: 82 M Ii. J. 425 ; 2l 0. W. N. 635: 
21 M. L. T. 344; 15 A- L. J. 382; 25 C. L J. 608 ; 19 
Bom. L R. 424 (1917) M. W. N. 478; 44 I. A. 72 
(P. C ); Rajani Kumar Das v. Gmir Kishore Saha, 35 
C. lOM afc p. 1053; 7 C. L. J. 596; 12 0 W. N. 761; 

Hilda liar v- South Indian Export Co., 
Limited, 6 lad. Oaa 83; 33 M. 334 ; 7 M L T- 167 ; 
20 L J 211; Ummaclui Kiitti ■?. Ummar Kiilli 
Huji, 29 Ind. Gag 583, relied on. 

Chidambaram Chetliar, v Sami Aiyar, 30 M. C ; 
16 Jl. L. J. 427 ; 1 M L. T. 351, diatinguisbed 

Appeal against the deoroo of the Court of 
the 3rd Additional Subordinate Judge, Tanjore 
at Mayavaram, in O. S. No. 93 of 1919. 

Mr. T.H. Krishjiaswami Iyer, for the Appel¬ 
lant. 

Messrs. K. Bliashyam A Iyengar and P. J. 
Kuppanna Bao,ior the Rospcndents. 

JUDGMENT. 

Venkatasubba Rao, J.— The question to 
be decided in tins appeal is : Is tho mortgage 
(Ex. I) executed by the Ist defendant in fav¬ 
our of the ^nd defendant liable to be set aside 
at the instanoo of the plaintiff under Section 
53 of tho Transfer of Property Act ? 

The 1st defendant and her son had executed 
in favour of the plaintiff a promissory note 
and the plaintiff ffled a suit for the recovery 
of the amount due under it. The first defend¬ 
ant filed a \7ritteD statement in that suit deny¬ 
ing the execution of the promissory note. This 
statement was filed on tho 7th of February 
1916. On the date of the hearing, the 1st 
defendant did not appear and an cx parte 
decree was obtained by tho plaintiff in about 
June 1916. 

In the mean-time, that is, a few days after 
the filing of tho written statement but before 
the decree aforesaid was passed, the Ist de¬ 
fendant mortgaged her properties to the 2nd 
defendant by Ex. I, dated 26th February 
1916. The 2Dd defendant is the brother’s 
son of the Ist defendant and it is ad¬ 
mitted that the mortgage deed compris¬ 
ed every item of immoveable property pos¬ 
sessed by the Ist defendant. At the time of the 


mortgage, the suit against tho Ist defendant 
was pending and a false defence was presuma¬ 
bly put in, in order to gain time. The 
mortgage purports to be for Rs. 10,000 but it 
is in evidence that the 2nd defendant was not 
himself possessed of much property but it is 
said that his father and mother were wealthy 
and that he was in management of his father's 
properties. The 2Dd defendant also admits 
that before the date of this transaction, ho 
had not lent any largo sums of money and 
that the maximum amount lent by him on 
any single occasion was about Rs. 300 or 
Rs. 400. The admissions made by him 
clearly show that the mortgage was not taken 
in the usual course of business but that it was 
a transaction of an unusual kind from the 


point of view of the 2nd defendant. No ex¬ 
planation is forth-coming as to why he sud¬ 
denly turned a money-lender and lent such a 
large sum of money. As a fact, he admits 
that he had only with him Rs. 2,000 on the 
date of Ex. I and that he had to borrow the 
major portion of the consideration from his 
maternal aunt’s husband and it is remark- 
ble that this man had not even been examined. 
It is also significant that the mortgage that 
was created was a usufructuary mortgage for 
a period of 10 years. It seems to me that 


he object of creating such a mortgage was to 
.iminisb tho value of the equity of redefflP* 
ion even granting that it was worth anything 
,t all. Wbat necessity was there to create a 
norbgage over tbo entire property of the 1st 
efendant, which was to subsist for such a 

• . . ^ _ . . % . r 


that the object of executing the mortgaged® 
to raise money to pay off several creditors 
of the Ist defendant. There is nothing in the 


evidence to show that there was any pressure 
brought to bear by the creditors except m 
regard to one dobb ; whereas, so far as the 
plaintiff is concerned, ho had actually a 
suit but it is curious that the mortgage deed 


makes no provision whatsoever for the paV" 
ment of the debt due to tho plaintiff. That 
the Isb and 2nd defendants intended to defeat 
the plaintiff’s claim appears further from fhe 
circumstance that the mortgage deed was re* 
gistered nob in the Registrar's Office nor even 
at the residence of either the mortgagor or 
the mortgagee bub at the house of one Dhar- 


malinga Filial in a place called Bettiapuram. 
On a consideration of the probabilities of the 
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case and of the evidence, I have come feo Uie 
conclusion that the let defendant executed the 
mortgage with the intentlou of defrauding tlie 
plalntlfT and that the 2ad defendant was 
aware of that intention. 

The coneldoratloQ for tiie mortgage deed is 
said to consleb of. 

(1) Re. 7,037-12-10 which is the aggregate 
amount of tho debts due by the let defend¬ 
ant to third parties and whicli the 2ad defend¬ 
ant claims to have discharged. Tho learned 
Subordinate Judge thinks that these debts 
were really not due and that tho recital iu 
the mortgage deed regarding their existence 
is false. I was first inclined to agree in this 
view but on further consideration [ am not 
prepared to accept this finding. The transac¬ 
tion, as 1 pointed, is no doubt extremely sus¬ 
picious bub documents were produced bo evi¬ 
dence the previous debts and witnesses were 
examined to prove those documents, and I find 
that there was no crosB-examinatioa directed 
to attack the genuineness of the documents. If 
they were seriously impugned it would have 
been open to tho 2ad defendant bo produce fur¬ 
ther evidence and I cannot draw any infer¬ 
ence adverse to him from his omission to ex¬ 
amine more witnesses on this point. As it is, 
he examined Ponnusami Pillai who proves nob 
only the promissory note executed in his own 
favour but also Ex. 3 b executed in favour of 
liadhakriflhna Pillai. Sadasiva Piliai proves 
Ex. 3-c and Narayanaswamy Iyer proves Ex. 
3-a. In the ciroumstances, I am disposed to 
think that the evidence adduced is sufiicitint bo 
prove the existence of the debts and I, bboro- 
fore, find that the consideration to this extent 
did really pass for the mortgage document. 

{2)Rs, 1,873-8.-0 said to be the amount 
which was duo by the Ist defendant to the 
2Dd defendant on a promissory note of a prior 
date, namely, 20bh May 1913. Has the 2nd 
defendant made out the existence of this debt 
to himself ? 1 am satisfied that he has not. 
He was cross-examined in regard to bis capa¬ 
city to advance money. He had also to admit 
that he did not keep any accounts. A specific 
question was put to him as to whether be had 
lent any monies before the date of Ex. 1. In 
the plaint, it was expressly stated that the 
promissory notes mentioned in the deed of 
mortgage were not genuine. The 2Dd defend¬ 
ant was, therefore, bound to give clear evidence 


of the debt alleged to be due to liiin=;olf. Be¬ 
yond his word, no ovidonce has boon adduced. 
Tho promissory uofce in liis favour Ex. H. 
bears the attestation of Saoiiah Udayar and 
Srinivasa lyar. Neither of thorn has boon 
examined. I may note that fcliis SamiahUd- 
ayar has also attesbel Exs. 1, 3-A and 5, and 

this shows that he is more or lo.ss intimately 
connected with the defendants. It is 

still more strange that tlio 1st defend¬ 
ant lias nob been examined at all. 

The 2Qd defendant admits that the 

relations between him and the 1st defendant 
have continued to be friendly. There is another 
circumstance bo which I may alvorb though I 
do nob propose bo base my finding upon that. 
From a oo nparison of the documents filed in 
the suit, Ex. If appears to have b30n written 
by D. W. 4 and although be was examined, 
with reference bo the other documents with 
which he was connected, not a single question 
was pub to him bearing on Ex. II. The morb- 
gago dooum 3ut having been executed in cir- 
cumstancaa which show that the object of the 
transaction was bo defeat the plainbitf, the 
onus was heavily upon tho 2ad defendant bo 
prove the existence of the debts alleged bo 
have been discharged from and out of the cou- 
sideratiou for the mortgage. In Palamahii 
Mudaliar v. Tke SjtUh Indian Export Com- 
Van]i (1), Wallis J. as he than was states the 
law thus, ‘‘Now if the sale waa effected with 
the object of preferring these two creditors 
to the plaintiffs and the other creditors it is 
clear and is admitted, that the sale would not 
be voidable under section 53 of theTransfer of 
Property Act, but the burden of proving this 
where the sale appears otherwise to be 
voidable is on tho defendant and should be 
established by satisfactory evidence.” This 
principle was also accepted by Mitra and Gas- 
porsB, JJ. in Bajani Kuwar Das v. Goar Kishore 
Saha (2). I have come to the conclusion that 
there was no debt due by the let defendant to 
the 2ad defendant previous to Ex. 1 and that 
the recital in it to the contrary is false. 

(3) Rs. 1,088-11-2 alleged bo have been paid 
by the 2nd defendant to the Isb defendant at 
the time of the registration of the document. 
Aiyaeami Udayar the 2nd defendant's father 

(1) 5Iad. vas. 33; 83 M. 884; 7 M. L, T. 167; 20 
M L. J. 311. 

(3) 36 0. 1051 at p. 1068 ; 7 0. L. J. 586; 12 C. W. 
N.671. 
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is stated to havo paid this amount before the 
Sub-Registrar. This man wa* neb examined. 
According to the evidence adduced on be¬ 
half of the defendants the mortgage vras 
taken for his benotib. lie is nob only alleged 
to have paid tlie amount at the time of tho 
registration but ho is sa’d to be tho person 
who was responsible for the recitals in Ex. I. 
Moreover, he attested Exs. 3, 3a and 35. In 
the oircumstances I think that the failure to 
examine him as a witness was deliborato- 
Onoe again I may advert to the fact that 
tho Ist defendant was not examined and she 
also could have given material evidence on 
this point. Payment before the Sub-Reuistrar 
quite often signihes nothing, because to give 
the transaction an appearance of reality the 
parties not unusually resort to this device. 
1 am, therefore, nob satisfied that this sum 
was really paid to the 1st defendant. Even 
assuming that it was paid, I have nob the 
least doubt that the object of tho payment 
was bo defraud the Isb defendant’s creditors 
because as pointed out in Palamali Mudaliar v. 
The South Indian Export Co. (1), converting 
immoveable property into cash is the most 
obvious and effective mobliod of defeating and 
delaying creditors. 

Having thus found on facts, I must now 
c^onsider what the law on the subject is. In 
Chidambaram Gheltiar v. Sami Aiyar (3). it 
was held that where a transfer, though in 
part was for valuable consideration, was as 
regards the oblier part only, an arrange¬ 
ment bo defeat creditors it was wholly void 
under section 53 of the Transfer of Property 
Act. In that case, the assignment, that was 
impeached, was in favour of the creditor and 
the money obtained by the assignor was par- 
tmlly utilized for the payment of his debts. 
Nevertheless it was held that as the arrange- 
menb was to ^me extent a device, intended to 

defeat the assignor’s other creditors, the tran¬ 
saction was entirely invalid and no effect could 

I decision, as 

1 understand it, appears bo be this. A mere 

JL ° creditor to another does nob 

render the transaction voidable under section 
Od of the Transfer of property Act. But if it 
shown that the object of the transaction is 
t merely to prefer a creditor bub in addition 
0 defeat or to delay the other creditors, 


it then ceases to be a transaobion by 
which merely a creditor is preferred bub 
becomes a bransactiou to which section 53 is 
directly applicable. The next step in the 
argument seems bo be that the inclusion of a 
tiobitious debt furnishos evidence of an inten¬ 
tion to defeat the creditors and the transaction 
is thus wholly void against them. I may 
remark that this case is not an authority upon 
section 53, because the learned Judges express¬ 
ly state in their judgment that the question 
before them was to be decided with reference 
to general principles of justice and good 
conscience, the property with which they were 
dealing not being immoveable property and 
section 53 not having therefore direct applica¬ 
tion. Apart altogether from this, the recent deci- 
sons of the Judicial Committee Mushar Sahu v. 
Lala llahim Lai (d), and Minahumari Bih% v. 
Bijoy Sinyh Dndkuria (5), place the matter 
beyond doubt. In the former at page 625 an 
extract is given from the judgment of PalleSi 
C, B, In Re Moroney where it is stated that 
although the effect of the transaction or 6ven 
the interest of the debtor in making it may bo to 
defeat another creditor, it is not a fraud within 
the statute. Their Lordships towards the close 
of their judgment say that a preference of one 
creditor to another is no ground for impeach¬ 
ing tho deed even if the debtor was intending 
to defeat an anticipated oxeoutiou by another 
creditor. In the latter case Minakumari 
Bihi V. Bijoy Singh Dudhuria (6), equally 
strong observations were made. Their Lord¬ 
ships say at page 67 i “ It may be that the 

judgmont-debtor preferred the plaintiff.. 

..4and that he did this of set purposBi yet this 
would nob stamp the transaction as a fraudu¬ 
lent transfer.” On these authorities it is per¬ 
fectly clear that the transaction before us can¬ 
not be regarded as wholly void as against the 
plaintiff. 

I may add that in Rajani Kuwar PflS v. 
Gour Kiskorc Saha (2), Palamalai Mudaljaf 
v. South Indian Export Competny (D* 

(4) 82Ind. Oaa. 843 :480. 521; 80 M. L, J. lUi; J 

L. W. 107; 20 0. W. N. 893; 14 A. L. J. 198; (19lw J 

M. W. N. 198; 19 M. L. T. 208; 23 0. L- J- 406; W 

horn h. B. 970; 43 I. A. 104 iP. 0). , 

(5) 40 Ind. Oas. 242; 44 C. G62; 1 P. L. W- 420! 
6L.W 711; 82iq.L. J. 485; 21 0. W. N. 585; 21 
M. Li. T. 344; 16. A. L. J. 882; 28 C. L. J-OOf! 
19 Bom. L. R. 494; (1917) M. W. N. 473 ; 44 !• A. 

72 (P.C.). 


(3J 3 0 M. 6; ICM L. 427 ; i M. L. T. 861. 
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and Ummachakutti v. UtnrruirktUii llajir (G), 
bhe titansaotious wore not hold to bo wholly 
invalid and effeot was given to bhe deed 
to bho extent to whioh tho considera¬ 
tion was applied for the discharge of 
bhe transferor 8 debts. I, therefore, hold that 
the mortgage in favour of the 2nd dofoudanb 
is good to tho extent of Rs. 7,037-12-10 and 

that the property is liable to be sold subject 
to this right of the 2nd defendant. The 
appeal will be allowed bo that extent. The 
parties will pay and receive proportionate 
costs throughout. 

Phillips, J. —I agree. 

V. N. V. Decree 7 nodificd . 

(6). 29 led. Cs«i. 8S8. 


CALCUTTA HIGH COURT. 

Obiqinal Civil Suit No. 3042 ov 1921. 

November 19, 1923. 

Present Mr. Justice Buckland. 

CH ANDMU L MU LCH AND —Plaintiff 

versus 

S. AND C. NORDLINGER— Dependants. 

Arbitration — Award—Error oj law, appiirent on face 
0 ] award, tohal amowits lo^Sale of gooaa^Dispide us 
to quality ^Burden of proof ^Reference slipulati>^g sur. 

of goods—Award made wiliiout survey^uris- 
diction. 

An error in law on the face of tbe award wb!oh is 
snffloient to vitiate tbe award means that tbe award 
or some doeument aotaalty inoorporated thereto, as 
for instance, a note appended by the arbitrator stat* 
InR the reasons for bis judgment, contains a legal 
proposition whioh is tbe basis of the award and whioh 
is erroneous. 

Champscy Share & Co. v- Jivraj Balloo Spinning S 
Weaving Co , (1933) A. 0. 4fi0 ; 92 h. J. P. 0. 163; 60 
I. A. B24; 129 L. T. 166; 39 T. L. R. 253; 78 lod. Cas. 
486; 47 B. 678; 44 If. L. J 706 ; 26 Bom. D. R. 889; 
(1923) A. I. R (P. 0.) 66; (1933) M. W. N. 636; 60 C. 
130; 33 M, L. T, 419; 28 0. W. N. 397 (P. C.) Bodgkin 
son V. Fernict (1867) 3 0. B. (N. S.) 189 ; 27 L. J.,G. P. 

Jar. (N. S.) 818; 6 W. R. 181; 140 b). R. 712 ; 111 
B. B. 614, relied on. 

Ordinarily, where there is a dispute between a buy¬ 
er and a seller with reference to tha quality of goods, 
it is tbe duty of tbe seller to ptore that the goods are 
of the quality oontraoted for. 


Disputes arose betwoen the parties out of a oontt.act 
for tho sale of goods, relating to tho quality of tho 
goods and the matter was referred to arbitrat.iou, tho 
arbitrators being required to make an award after a 
survey of tho gnod^. Tbe arbitrators made the follow- 
iog award : *'\\ o have oonsiderod tbe papers and as 

the buyers .ue unwilling to provlucg tho bales requir¬ 
ed for inspection, their ol.atm cannot bo uphold and 
wo award that they pay for and ttke delivery of the 
goods in terms of the oontraot; 

that tho more fact that the buyers were 
unwilling to produce fhe bales required for inspection 
was not by itself a sufficient reason for making an 
award against thorn, ospooially as it was the duty of 
tbe sellcta to prove that the goods wore of the qual ity 
oontractod for ; 

(2) that, therefore, the award was vitiated by an 
error of law whioh was apparent on tho face of tbo 
award ; 

(3) that the award having been made without 
a survey of the goods was made without jurf.^diotion 
and was invalid. 

^^e63r3. B. 0, Mitter, N, N. Sarkar, Lang- 
ford James and A. K. Roys, for the Plaintiff. 

Messrs. A. N. ChaudJinri, R. C. Bonnerjee 
and J. N. Sinha, for bhe Defendants. 

JUDGMENT,— This is a suib for a de- 

clarabioD that an award dated tho 3rd Septem¬ 
ber 1921 made by bhe Bengal Chamber of 
Commerce is invalid and in-operabivo. 

On tho 2Qd January 1918 bhe parties to 
this suit entered into an agreomenb contain¬ 
ing terms under which they would conduct 
business with each other, and amongst other 
terms the second provides that " in the event 
of any dispute arising as bo inferiority of 
quality, defects or differences in bhe goods, 
the same shall be referred within 90 days of 
tho arrival of bho goods in Calcutta to the 
Bengal Chamber of Commerce unless a spe¬ 
cial agreement exists on bhe subject between 
the said parties, and no claim will be enter¬ 
tained if made after 90 days from date of 
arrival of goods. The latter part of tbe same 
clause provides that "the Chamber shall 
arrange for survey in accordance with its 
rules, that surveys shall be held on the actual 
goods and net on shipment samples, and that 
all survey reports, accompanied by samples, 
signed and sealed by the surveyors, showing 
the basis on which their award has been 
made must be forwarded to tbe sellers when- 
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ever tbe award has been fjiven ajjainst them.” 
On the 7th December 1920 the parties enter 
el into a contract whereby the Plaint¬ 
iffs at^reod to buy frr.m the Defendants 
60 hales finished Dhootis of ranriiji des¬ 
criptions at prices stated in para. 1 of the 
plaint. The goods in dun course arrived and 
disputes arose with referenoe to the numhor 
of counts and long*hs of tbe Dftoofis. The 
parties accordingly went to arbitration and 
on the Isb March 1921 there was submitted 
to the Bengal Chamber of Ccmmorce Tribu¬ 
nal an application signed by tbe Plaintiffs 
applying for the " appointment of two arbitra¬ 
tors and the issue of an award for cancellation 
of the contract or allowance or puob other 
relief as the arbitrators may think fit to 
award upon the under-mentioned complaint 
and upon investigation of all facts arising out 
of the contract. On tbe same form against 
t-he printed title " liuyer’s Complaints " are 
the words " see letter dated the Ist March,” 
and against the printed title “ Seller’s Re¬ 
marks ” some five lines of typed matter are 
succeeded by a copy of a letter dated the 16th 
November 1920 from the Defendants to the 
Plaintiffs. This is sucoicdod by further 
type-written matter which is signed by tlie 
Defendants. At the conclusion appear the 
words ; “ The survey should be held on the 
goods and not on the shipment samples." 
For some reason or other which is not clear, 
a further document had to be, or, at all 
events, was filed before the Bengal Chamber 
of Commerce. It purports to be a brief 
memorandum of agreement made on tlie 
5th April between the parties and recites 
that disputes have arisen between the 
parties as per Buyer’s Statement of Isb March 
1921 submitted with Application Form 

^ of let. 

March 1921 submitted witli Application Form 

No. 1, and then proceeds to say: “ The 
matters in dispute are referred to the Tribu¬ 
nal of Arbitration of tlie Boncal Chamber of 
Commerce to be determined in accordance 
with the rules for the time being of tbe said 

Tribunal as far as such rules be applicable 

to the submission. This document which 
bears an eight annas stamp is signed by the 

on was 

held and on the 3rd September 1921 tbe 
award was communicated to the parties over 
the signature of the Registrar of the Bengal 


Chamber of Commerce Tribunal of Arbitra¬ 
tion and is in tbe following terms :— 

“ We have considered the papers and as 
buyers Messrs. Cbandmul Mulchand are un¬ 
willing to produce the bales required for ins¬ 
pection, their claim oannob be upheld and we 
award tliab they pay for and take delivery of 
tbe goods in berms of the contract. 

Buyers bo pay cost of this reference, amount¬ 
ing to Bs. 101.” 

It is now contended that the award should 
be set aside, firstly, for an error of law ap¬ 
parent on the face of it and secondly on 
account of the arbitrators having exceeded 
their jurisdiction in that they made an award 
without first having held a survey of the 
goods in question. 

The first point, therefore, which I have to 
consider is whether or not there was an error 
of law apparent on the face of the award. 

The most recent decision on this subject is 
that of the Judicial Committee of the Privy 
Council in Cbajnpsey Bhara A Co, v. Jivraj 
Builoo Spinning Sc Weaving Co.,Ld. (1). There, 
in approval of the statement of the law of Mr. 
Justice Williams in Eodgkinson v, fernic 
which is quoted in the judgment of tbe Board, 
an error in law on the face of the award is 
taken to mean that you can find in the award 
or a document actually incorporated thereto, 
as for instance, a note appended by the arbitra¬ 
tor stating the reasons for bis judgment, some 
legal proposition which is the basis of the 
award and which you can then say is errone¬ 
ous.” The passage quoted from the judgment 
in Hodgiiirtson v. Fernie (2), also shows how 
very narrow is the compass which, in fact, 
limitted to the award itself or matter incorpo* 
rated in it, within which the error upon which 
the award may be impeached is to bo found. 


(1) (1923} A. C. 480 ; 92 Ii. J. P. 0. 168 : 60 h A- 
824 : 129 L. T. 166 ; 39 T. L. B. 258; 78 Ind. Cas. 

47 B. 578 : 44 M L. J. 706 : 25 Dom. L. B. Bbo. 
(1923) A. I. R. ir.C.i 66 : (1923) M. W. N. 596 : ov 
C. 130 ; 83 M. L. T. 419 ; 28 0- W. N. 897 (P-^J 

(2) (1867) 8, C. B. (N.s.) 189 ; 27 U J. 0- 

8. Jur. (N, S.) 818: 6 W. E. 181 ; 140 E. B.712 : IR 
R. 614» 
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In tliiscaso there ie no note appeivled by bho 
arbitrator an^ I have to look at the awanl 
itsoH alone. It is contended that the words 
“ as the buyers Messrs. Chandumul Muloliand 
are unwillins to produce tlie bales required 
for inspection, their olaira cannot be uphold” 
state reasons for the award which aro errone¬ 
ous in law. 

With reference to consideration of the rea¬ 
sons stated by arbitrators in an award as 
grounds for impeaching it, the passage from the 
judgment of the -Tud'clal Committee itself 
indicates that reasons stated by an arbitrator 
for his award are matters to be considered and 
in this connection learned Counsel has also 
drawn my attention to Landancr v. Asscr (3) 
In that case the umpire in his award said : 
I decided that as tlie parties to the contract, 
dated 3rd November 1903, were by the terms 
thereof principals thereto, their interest and 
liability in insurance is defined to be the value 
of the invoices plus 5 per cent, etc." This led 
to the award being set aside, and the conclud¬ 
ing passage from the judgment of Mr. Justice 
Kennedy indicates the ground, for he says: 

My view is that as the award wrongly deci¬ 
des that in point of law under the contract 
Messrs. Asser have a title in the sum in dis¬ 
pute, it is bad on point of law and must be 
set aside." 

I may therefore consider whether or not in 
this case the arbitrator’s reasons for the award 
are suHioient or good in law. In my judgment 
they are nob. The plaintitfs were the buyers: 
the Defendants were the sellers. The con¬ 
tract related to 60 bales. There was a dispute 
as to quality. The mere fact that the buyers 
were unwilling bo produce the bales required 
lor inspection is not by itself a sufficient rea¬ 
son for making an award against them. I do 
nob desire to go further than I should having 
regard to the strict limitations laid down by 
the authorities as to what may be consi¬ 
dered in a case such as this, but, ordinarily, 
where there is a dispute between a buyer and a 
seller with reference to quality, it could 
be the duty of the seller to prove that 
the goods wore of the quality contracted 
for. No question such as this might have 

^ (1906)aK, B. 184fttp. 195; 74 Tj. 3. K. B. 

6o9 ; 99 E. T. 90 ; 63 W. R. 534 ; 10 Com. Cag. 256 : 
21T. L. R. 429. 

I 0-20 


arisen and it mi^jbt have l)oeii extreinoly 
difficult for bbo PlaintilTs to nucoood had no 
roasonn been stated for tlie award. But in view 
of the reasons stated for bho award, in 
my opinion, tlie PlainbilTs are entitled to 
impeach it and I hold that tlio award is bad 
upon the face of it. 

The other question that lias been argued is 
as to the arbitrators having exceeded their 
jurisdiction. Tliis is based upon the contention 
that it was the duty of the arbitrators before 
making any award to survey bho goods. This 
contention is met by learned Counsel for tho 
Defendants by the submission that the original 
agreement of the 2nd January 1918 did nob 
contain bho submission under which the arhi- 
bratiou was held, for wliioh the subsequont 
documents to which I have already re¬ 
ferred must alone bo looked at. Incident¬ 
ally I may observe that notwithstanding the 
cross-examination of the raoord-kcoper of the 
Bengal Chamber of Commerce I have no 
doubt that the copy of tlie agreemeut of the 
2ad January 1918 wliioh has been produced 
by bho Defendants was before the arbitrators. 
Learned Counsel’s cross-examination, in the 
course of which he pub a number of questions 
suggesting fraud against some individual or 
individuals whom bo did not name, was 
not pressed to the extent of making a 
definite charge bliougli I pointed out to him 
that if he were going to argue anything of the 
sorb it would be his duty bo do so, Why a 
subsequent document in the form of a sub¬ 
mission had to bo signed or filed before bho 
Chamber of Commerce has not been made 
clear. One may possibly conjecture that it 
was required, among other reasons, because 
the copy of the agreement which had been 
produced before them wag nob stamped, 
though the copy in the hands of the Defen¬ 
dants does bear a stamp. Be that as it may, 
it is clear that according bo the original agree¬ 
ment the parties intended that there should be 
a survey of the goods and that any award 
made by the arbitarbors should be upon tho 
liasis of such survey. The subsequent applica¬ 
tion was nob signed by both parties, and I am 
relegated to tho agreement of 5th April which 
incorporates the points in dispute by refer¬ 
ence to the parties’ abatements of the Isb 
March 1921 submitted with the application 
form bearing that date. In the remarks offered 



154 


INDIAN CASKS 


[1924 


ESUFALI MUHAMMEDbHOY ALLIBHOY V. THAHA UMMAL 


by the Defendants it is stated that the survey 
shall be held on the (‘oods shipped and not on 
fehe shipment samples. The language does not 
merely suggest that a survey is necessary 
but takes it as a matter of course that 
there will be such a survey, the gist of the 
observation relating to what should be 
surveyed. I do not tliink there can be any 
question but that there was a common agree¬ 
ment between the parties which was never 
rescinded or varied in that respect, that there 
should be a survey by the arbitrators of the 
goods out of which the disputes arose and that 
that must be taken to have been a term of 
the submission. That being so, unless the 
arbitrators held their survey they were not 
entitled to make an award and the award 
made by them must be deemed to have been 
made without jurisdiction. 

In the result, the suit must succeed and I 
declare that the award, dated the 3rd r^eptem- 
ber 1921, is invalid and inoperative. The 
Plaintiffs are entitled to the costs of the suit 
on Scale No. 2. 

i. K. Suit Succeeds. 


MADRAS HIGH COURT. 

First Civil Appeal No. 63 op 1921. 

January 24,1924. 

Present'. —Mr.Justice Ramesam and 
Mr. Justice Jackson. 

ESUFALI MUHAMMEDBHOy ALLIBHOY 

AND OTRERS—Plaintiffs—Appellants 

■versus 

THAHA UMMAL and oinERs— 

Defendants—Respondents. 

Bill of Lading-^Exemplim to 

goods censigned—Suii io re(ov(r damages—Pirils oj Oic 
«a, proof of^Otius^Nigligiuce, what emstiiulcs. 

Id a suit for damages to plaintiSs' goods oonsigned 
on defendants' soboonor on a Bill of Lading contain¬ 
ing the usual exemption olauee aa to “dangers and 
aooidenta of the^ sea and navigation of v^bgtoTer 
nature or kind, it is for the defendant to plead and 


Drove ‘ perils of the sea.’ It be makes out a prima 
facie caso, the plaiotiS can rebut it by pioviog 
defendant's negligenoe. 

Gf/(n»durroc?t, 1894 P. 226 ; 63 L. J. Adm. 69; 6 R. 
fiSfi; 70 L. T 914; 7 Asp. M. C. 420 ; Wilson v. Xantho, 
(1887) 12 A. C. 503 at p. 50S ; 56 L. J. Adm- 116: 67 
L. T. 701 ; 86 W. B. 853 ; 6 Asp. M. 0. 207 : Normy 
V. Ashburner, (1965) 3 Moor. P. C. (N. S.)245; 16 E. R 
92 ; Br. & Lush. 404 ; 11 Jur. (N. S.) 892; 18 L. T. 60; 
13 W. R. 1085, relied on. 

The plaintiffs consigned a number of oases of safety 
matches by defendant’s schooner. Four days later, 
there was a strong wind and rough weather though 
not amounting to a storm or oyoloce and the stea¬ 
mer was driven away from the place where she an- 
obored. The wind then ohanged its direotioQ with 
the result that the sobooner swung round and sat on 
her anchor causing a bole on ber port side. The 
vessel stranded and there was water in the bold 
The oases of safety matches were damaged by the 
9ea water. In a suit (or damages by the plaintiff 
against defendant alleging negligenoe os the part 
of the master in anohoring in shallow water 

Ueldt that the facts proved amounted to a peril of 
the sea and the defendant had not boen guilty of 
negligenoe; 

The mere faot that the accident might have been 
avoided by greater foresight does not make it negli¬ 
gence. There is no differenoe between ordinary and 
extraordinary perils. 

The cause need not be extraordinary in the sense 
that the cause mustibe unoommon. Although negli¬ 
gence does not save defendants’ liability, if 
sonable care is taken, the perils of the sea while not 
including the effect of mere ordinary wear and tear 
will include the oonsequenoes of any kind of aocideot 
ending in damages by seawater. 

Fletcher v. Inglis, (1819) 2 B. & Aid. 815; 106 E. R 
382 ; 20 R. R. 448 ; Coccran Gurney, (1858) 1 BJ; ® 
Bl. 456 ; 22 L. J. Q. B. 113 ; 17 Jur. 1152 ; USE «• 
607 ; Laurie v. Douglas, (1846) 15 M. & p 

R. B. 820 ; 163 E. R. 1052 ; The Thrunscoe, (lb9D i-; 
801 at p. 804; 66 L. J. Adm. 172; 77 L. T. 40* . 
Catherine Chalmers, (lb75) 82 L. T. 847 ; Btshop 
Pentland, (1827) 7 B. & 0. 219 ; 1 M. & By- 49 I ” 

J. (O. c.) K. B 6 ; 31 R. R. 177 : 108 E- B- • 
Merchants Trading Co. v. Universal Marii^ Co.* 
repotled) cited in Dudgearn v. Pambrohe, B87i) y 
B. 681 at p. 696 ; 2 Aep. M. 0. 481: 48 L. J- Q ' 
81 L. T. 31 ; 22 W. ?. 914, followed. 

Davtss V. (1880) 6 Beng. 716:4 

640 ; 8 L. J (O. S ) C. P. 263 ; 31 R. K 624 : ISO • >;; 
R. 1460 : Marrison d Co. v. Shaw d Savillcnd A ^ 
Co., (1916) 2 K. B. 783 : 115 L- T. 608; 61 B. J- ^ 

T, L. R. 711 ; Traverse d son Limited 7. Cooper* • 
1 K. B. 73 : 80 L. J. K. B. 1787 ; H L- T. 3088 . » 
Com Cae. 44 ; 30 T. L B. 708 ; Price d Co. 7. 
Lighterage Co., (1908) 1 K. B- 750 ; 72 h ?■ ^ 
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$74 : 61 W. R. 477 ; 83 L T. 423 ; 19 T. Tj. R. 3-25; 
B Oom. C»9. 156 ; 9 A^p. M. C. 393 ; ou appe:^! 

1 K. B 412 ; 73 L. J. K. B- 332 : 8J L. T. 781 ; 63 \V. 
R. 825; 9 Com. Oas. 120 ; 20 T L- R. 177 ; Puk’wjji v. 

it Co.. (1921) 8 K. B. 660 ; 90 R. J. K. 
B. 1963 ; 27 Com Caa. 25 ; 87 T. U. H, 910 ; Stow'/nun 
▼. Augar Liw, Ub91) 1 Q B. 619 ; CO L. J. Q. B. 426; 
64 L. T. 613 ; 39 W. R. 892 ; 7 Asp. M. C. 46 ; Iha 
City o! Peking, (1839) 11 A C 40 ; 63 L- J. V. 0. 64 ; 
61 L. T. 136 : 6 Asp. M C 396 ; The President 
Linooln, (1911) P. 248 ; 106 L. T. 442 ; Lcwnards 
Carrying Co., Ltd. v iilst'aitc Peiroteum Co. Ltd. (1913) 
A. 0. 705 : 84 L. J. K. B. 1281; 20 Com. Caa. 283 : 
118 L. T. 195 ; 69 S. J. 411 : 31 T. h. R. 296. 
distinguished. 

Appeal agaioBb the decree of the Court 
of the Subordinate Judge, Tutiooriu, in O. S. 
No. 6 of 1918. 

Messrs. T. B. Venkatarama Saatri and 
K, S. Sankara Iyer, for the Appeliaubs. 

Messrs. S. Srinivasa Iyengar, K. V. Sesha 
Iyengar and K. B. Bangaswamg Aiyengar, 
for the Bespondents. 

JUDGMENT.- -This is a suit for damages 
to plaintiffs’ goods coasigned ou defendants’ 
Bohooner Sahul Hameed. The schooner left 
Colombo on the 25th August 1917 and arrived 
at Tuticorin on 28bh August with 250 cases of 
safety matches entrusted by plaintiff to the 
master. The goods were landed on the 
30tb in a damaged condition. On a oertifi* 
cate of Survey (Ex. C.) by the Secretary of 
the Local Chamber of Commerce, the goods 
were sold by auction on 30th October 1917 
(Ex. G.) and realized Rs. 3,142 (Ex. D). The 
market value is alleged to be Rs. 31,750. The 
suit is for the difference. 

Ex. 11 is the bill of lading issued by the 
defendants' agent. It contains the usual ex< 
emption clause— 

** The act of God, King’s enemies, Fire and 
all and every other dangers, accidents of 
the seas, rivers and navigation of what- 
ever nature or kind soever excepted." 

Though there has beenconaidorable argument 
on the question of burden of proof and several 
oases have been cited before us, the matter 
seems to be clearly settled in the present 
state of authorities. It is for the defendant 


to’plead and prove * perils of fclie Rca’. If htb 
makes out a pnm i Jao-.c oaso, the piaintitV can 
rebut it by proving J-T' nilaab's uegligonoo. See 
the jugmont of Court of Appeal iu Tnc Glen- 
danoch{l). Msliur M. K. at p. 232 explains 
oeitaiD expressions of Lord ilarsohell iu 
S07t V. Xantko (2); 8oo also Norway v. Ashhur- 
ner (3); C'orufeton on Charter Parties (10th 
Edition) Article 79 ^ ott* 1 and Article t)3 note 
at page 29d, Carver on Carriage by .Soa (occ- 
tioo 87). 

We have, therefore, to see what the facts 
alleged and proved are. The defendants claim 
that the damage to the goods was oa account 
of a peril of sea i.e., that there was a strong 
wind ou the night of the 29th and tiio ship was 
driven away from the place where she anolior- 
ed at first towards the south. The wind 
then changed its direction with the result that 
the schooner swung round and sat on lier 
anchor causing a hole on her port side. The 
vessel stranded and at 6 A. M. there was 5 
feet of water in the hold. The oases of safety 
matches were damaged by the sea water. 
The plaintiff denies any change in the position 
of the ship and alleges negligence on the part 
of the Master iu anchoring in shallow water. 

Before discussing the evidence on these 
allegations, I may observe that the Subor¬ 
dinate Judge found on the 2nd issue that the 
liability of the defendant as carriers continued 
till the 30th and on the 9th issue, be found 
against their allegation that the Master was 
ready and anxious to deliver the goods on the 
29th. It is on this footing that the appeal has 
been argued before us. 

I will now discuss^thej evidence as to what 
happened on the 28th and 29bb. 

(Firstly), the weather on the 29bb—P, W. I 
says that no signal of high and violent wind 
was given on that day. Bub this evidence is 
useless as it is proved by D. W. 1, the Port 
Officer, that no observation was taken during 

(1) '1394) P. 22G ; r.3 L. J. Aam. 89 ; 6 R. 686 : 70 
L. T 314 ; 7 Asp. M. C. 420. 

(2) (1887) 12 App. Ca8. 503 ab p. 608 ; 60 L. J. 
Adin. 116 : 57 L. T. 701 : 36 W. R. 353; 6 Asp. M. G. 
207. 

(8) (1865) 8 Moor. P. C. (N 9.) 246 ; 16 E. B. 92; 
Br. & Lush. 404 ; 11 .Jut. (N, S.) 092; 18 L. T. 60; 18 
W. R. 1085. 
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night. The extract from the log book Ex, K 
also shows that do entries were made for 
the night. D. W. 1 says that he recollects 
that the weather on the 29th was unsettled. 
Wc see no reason to reject this evideuce. D. 
W. 3 tho owner of another schooner M. S. 
Hydross which was also anchored in the bar* 
hour that night (See Ex. IX. This is also 
admitted by P.W. 2 ) says that there was high 
wind. D. W. 4 who was tandal of that Schoo¬ 
ner says there were violent winds from 2 
A. il. up to 3 or 3-30 A.M. But D. W. 5 says 
that there was not strong wind but only aver¬ 
age wind. On tho whole it seems to mo that, 
there was some rough weather in the night 
though it is possible D.W. 4 was exaggerating. 
It might not have amounted to a storm or a 
cyclone. 

Tho next question is—where did the 
schooner hrsb anchor and did it move to ano¬ 
ther place further south on account of tho 
wind. The coast hero runs from north to 
south. A little to the south of the port and 
harbour thero is an island called Haro Island 
on which there is a lighthouse. During night, 
lights were prohibited as the war was then 
going on. On account of the island the con¬ 
tours of equal depth near it recede towards 
the east and further from the coast. 

If a ship anchoring due cast of tl.e port at 
a propor depth drifts towards the south, paral¬ 
lel to the coast, the water would bo getting 
shallower on account of tho nearness of the 
island. 

On the 30bh tho ship was found in 7 feet of 
water (ebb). This is conceded by all the 
wibnessee {Vide also Ex. E). According to P. 
W. 2, she was then 2 or 3 miles away from 
the pier and the otlier schooner was about half 
a mile to the north in 10 or 12 feet of water. 
He was not asked as to where the ship anchor¬ 
ed on the 28bh—a curious omission—nor was 
P. W. 3 questioned on this matter. P, W. 1 
says that she was standing on the 28th at a 
point one mile from the beach. The disbanoe 
given by P. W. 1 for the 28bh and that by 
P. \V. 2 for the 30bh suggest that the ship 
changed its situation. The evidence for plaint¬ 
iffs throws no further light either way. D. 
W. 3 says that the suit schooner was east of 


his own schooner (which it may be remarked 
was in 10 feet or 12 feet of water according to 
P. W. 2) by half a mile. To the same effect 
is D. W. 4 but bis evidence is not intelligible 
being too brieliy recorded. D. W. 3 says that 
she had moved on the morning of the 30bh i 
furlong off, D. W. 5 says that the ship had 
moved about 4 or 5 furlongs towards the 
shore on tho southern side. D. W. 6 says 
that it bad moved half a mile from its origi¬ 
nal place which must have been at 9 feet 
(ebb). He also says that it was 2 or 2^ miles 
away from tho shore on the 28tb and that be 
noticed its changed situation with reference 
to a buoy 4 milo off. He appears to be 
disinterested and bis evidence seems to me 
tho most reliable. Taking all this evidence 
I am inolined to think that the other 
schooner was 1 ^ miles east of the port 
probably in 10 feet high water or 8 feet (ebb); 
the suit schooner was half a mile from the 
east i.e.t 2 miles from the shore and that she 
must have been in 9 feet (ebb). It may be 
that D. W. 2 slightly exaggerated when be 
said be anchored in 12 feet (high water) in 
Ex. Ill, The place where the schooners were 
anchored was the usual place for them. Here 
it must be remembered that the difference in 
the tonnage between tho two schooners is 
only 14 tons (Ex. IX) and half a mile towards 
the east is a proper distance between the two. 
The draught of the suit schooner aft is 
7 feet (Ex. IX) and it is unlikely that on the 
28th it anchored in 7 feet of water (ebb). It 
must have moved towards the south parallel 
to the coast thus getting into shallow water. 
A slight gale causing such change or even a 
wreck in the native craft is not uncommon 
(See also D. W. 5). The only difficulty iu 
the case is caused by the reports of D. W. 1 
—Ex. X and Ex. N. where he expresses bis 
opinion that, from the beginning, she must 
have been in 7 feet of water. I have already 
observed that this is unlikely. His first is* 
port Ex. N. (dated 4bh September 1917 ) shows 
that the bolding ground where the ship was 
said to have been first anchored was not good. 
He then says that the evidence is not oonoh^' 
sive BO far as the vessel’s dragging of 
anchor is concerned. Probably he had not 
all the evldenoe we have now before us and bis 
conclusion is, therefore, not decisive. He reP' 
eabed it in the second report (Ex. X dated ob 
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September 1917). The learned Vakil for the 
appellant drew our attention to Ex. V, a pro¬ 
test made by the Master on the 30th August. 
This is in English, a language not known to 
the Master. That he relied on a change of 
situation, on the 1th September appears Irom 
Ex. N and he mentioned it expressly in his 
later protest Ex. Ill dated 7th .September 
1917. It may be that the Scribe of Ex. 

V omitted part of what was mentioned to 
him. Anyhow it must have been prepar¬ 
ed in a hurry and the omission of the chan¬ 
ge in the position of the vessel in 
that document is not conclusive (in the face 
of the other evidence) to show that the expla¬ 
nation of the Master was an after-thought of 
the 4th September. I have nob relied on the 
evidence of D. \V. 2 as it may be said bo bo 
interested. I, therefore, find that the ship 
dragged its anchor and moved towards the 
south from its original position (8 feet obb and 
10 feet flow) to the later position (7 feet ebb). 
If it was fully loaded, 8 feet (ebb) of water 
could not be enough, but, with its actual load, 
it was sufficient (^ee D. W. 5). 

The next question is whether the facts so 
proved amount to a peril of the sea. If the 
vessel had anchored from the beginning in 7 
feet of water, one may say it was sheer care¬ 
lessness but on the facts proved it cannot be 
described negligence. It may be that if the 
vessel had anchored in deeper water, further 
off towards the east, it would not have strand¬ 
ed even if it drifted towards the south on 
account of the wind. The mere fact that the 
accident might have been avoided by greater 
foresight does not make it negligence. The 
difference between ordinary perils and extra¬ 
ordinary perils suggested in Story on 
ments (section 512) has not been accepted by 
the authorities (Carver section 87). The 
cause need nob be extraordinary in the sense 
that the cause must be uncomneon. It is 
true that negligence does not save the defend¬ 
ants’ liability (Willis, J. in Grill v. Gene- 
ral Iron Screw Collier Co. (4). But if reasona¬ 
ble care is taken, the perils of the sea while 
nob including the effects of mere ordinary wear 
and tear, will include the consequences of any 

(4) (1866) 1 0. p. 600 at p. 613; b 6 L. J C. P. 331; 
13 Jus. (N. 6 .) 727; 14 W. K 698. 


kind of accident ending in damage by sea water 
(Abbot on Merchant Shipping, p. 612 citing 
Fletcher v. Inglis (5) Soi utton article 83, Coijeco' 
ran v. Gurney (6), Laurie v. Douglas 17). The 
Tkrun.iC 0 c (8). The Catharhie Chalmers (9) 
Bishop V. Pentlaml (10) where a rope broke, 
Dudgeon v. Pt^ynbrkeo (LI). 

Id Amies v. Stevejis (12). A sudden gust 
of wind was held to make all the ditleronue. 
On the question of what is a proximate cause, 
the latest decision in Leyland Shipfying Co. v. 
Norwich U7iion Fire Insurance Society (13) 
especially the judgment of Lord Shaw of Dun- 
ferliue may be referred. 

The appellants pointed out that while the 
other schooner had 3 or 4 anchors (P. W. 3), 
it does not aiipear that the suit schooner had 
more than one. I do nob think this matters. 
She bad 15 fathoms of cable (Ex. N). The 
crew bad put out more chain to prevent the 
dragging but without success (Ex. X). Some 
of the cases relied on by tbo learned Vakil 
for the appellants {Davis v. Garrett (14), 
and Morrison & Co.., v. Shaw Savitl and 
Albion Co. (15), are cases of deviation. In 
Travers & Sons, Lid. v. C^ooper (16), dear 
negligence in leaving the barge unattended at 
night was proved and then it was for the 
defendant to show that the loss was not 
caused by the negligence. Negligence was 

(6) fl8l9) 2 B. & Aid. 816; 106 E. R. 832; 20 B. 1\. 
448. 

(6) (1853) 1 El. & Bl. 456: 32 L. J- Q-B. 113; 17 
Jut. 1162; 118 E. R. 507. 

(7) (1846) 15 M. & \V. 746; 71 R. K. 820 ; 158 
E. K. 1052. 

f 8 ) (1307) P. 301 at p. 804 ; 6 C- L. J. Adm. 172 ; 
77 L- T. 407. 

(9) (1875) 32 L. T.847. 

(10) (1637) 7 B. & 0. 219 ; 1 M. A Rye. 49; 6 L. 
J. (O.S.) K. B. G ; 31 R. B. 177 ; 108 E. E. 705. 

(11) (1074) 9 Q. E. 581 at p. 596 ; 2 Asp. M. C. 481; 
48 L. J. Q- B. 220 ; 81 L. T. 31 ; 22 W. R. 914 

(12) 1 Str. 127 ; 98 E. E. 438. 

(13) (1918) A.C. 360 ; 87 L. J. K. B- 895 ; 118 L. T. 
120 ; 23 Com. Caa. 190 ; 14 Asp. M. C. 368 ; 62 S. J. 
307 ; 84 T. Ii, R. 321. 

(14) (1830) 6 Blog. 716 ; 4 M. & P. 640 ; 8 L. J. 
(O. S.) c. P. 358 ; al B. R. 624 ; ISO E. R. 1456. 

(15) (1916) 2 K. B. 783; 115 L T. 508 ; Cl 8 J. 9 ; 
82 T. Ii. R. 712. 

(16) (1015) 1 K. B -78 ; 83 L. J. K. B. 1787 : 111 
L. T. 1088 ; 30 Com. Caa. 44 ; 30 T. L. R. 703. 
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also proved in Price & Co., v. Union Lighterage 
Co. (17) (on appeal) and in In re Polemis and 
Purness Withy & Co. (18) Steimnan v. Angitr 
Line (19), was a case oI theft by the men in 
the ship’s service. The oases of The City of 
Peking (20) and the President Lincoln (21) 
are cases of collusion and negligence where 
negligence was held to be initial cause. In 
Lewnards Carrying Co., Ltd. v. Astatic Petto- 
lexitn Co., Ltd. (22) the vessel was unseaworthy 
and the owners did not discharge the onus 
that lay on them. 

We think the defendants have not been 
guilty of negligence and have proved a peril of 
the sea. In view of this 6nding we have not 
heard arguments on the question of damages. 

The appeal must be dismissed with costs. 

(The judgment of the Court was delivered 
by Ramesam, J.) 


V. N. V. 
K. S. D. 


Appeal dismissed. 


(17) (1903) 1 K. B. 750; 72 L. J. K. B. 874 • 51 W 

: 8 Oom. Gas! 

p U J. K. B. 222 ; 89 L. T. 73l ; 62 \V. K. 325 • 9 
Com. Gag. 120 ; 20 T. L. R. 177 . 

(18) (1921) 8 K. B. 560 ; 90 L. J. K. B 1353 • 27 

Com. Gas. 96 ; 87 T. L. R. 94 O ^ 

T.'Si .i'ss. a 

(21) (1911) P. 948 ; 106 L. T. 442 

(22) (1915) A. 0. 706 ; 84 L. J K B 1281 ■ 9 n 
^mgCas. 288 ; 118 L. T. 196 : 59 8- J.* 411 ! 31 T. L 


PRIVY COUNCIL. 

Appeal from Lahore High Court. 

February 21, 1924. 

Present :—Lords Shaw, Blanesburgh and 

Sir John Edge. 

NABI BAKSH and others—Appellants 

versus 

AHMAD KHAN and others —Respondents. 

Custom {Punjab)—Partition of estate—Collateral 
succession—Pagwaud and Ghundawand—Presumption- 


Where a peraon governed by oastozoavy law, having 
difierent wives, makes a division ol the ptopcny 
among the members of his complex family, with the 
result of creating a number o( single families, then 
the portion of property sucoeeded to by the children 
of ejoh wife becomes a separate entity and the rules 
of succession to it are the rules of soocesston to 
the owner oi U and not to the ancestral owner to 
whom prior to distribution the whole proper¬ 
ty belonged. When the smaller entity thus 
formed is succeeded to, the pagteand system may 
still apply but it applies within the smaller 
family only and not within the range of the original 
entire family. In short, when a separate entity, oreat- 
ed by division or partition, comes into being the 
full range of the sucoassion to that entity is deket- 
mioed by whatever system is in fact proved to be la 
operation in that simple family, and it may quite 
well be assumed that within that simple family, the 

generally prevailing system of pagwatid was not ab¬ 
andoned. 


Qhulam Muhatufnad v. Muhammad Bahsh, 4 P. B. 
1891 (F. B.), approved. 


Messrs. B, Montgomery and A. Mafid, for 
the Appellants. 

JUDGMENT. —This is an appeal from a 

decree of the High Court of the Punjab at 
Lahore, dated 24th January, 1920, reported as 
55 Ind. Cas. 171, reversing a decree of the 
Court of the Senior Subordinate Judge of 
Shahpnr at Sargodha, dated 10th July 1916. 

The point for determination in the case re¬ 
lates to the succession bo the property of ft 
certain Bahadur Khan who died on the 26tb 

April, 1907. The pedigree table is ai fol¬ 
lows :— 
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2od vvi{o 


I 

LftQgar Khan 


1 

Batkhurdar Ghulam 
died Bibi 
ohildless 


=: Sbahadat Khan 

I 


= 1st wife 

I 


1 

L\1 = 

Khan 


I I 

Bhet .‘vban Imam = 

Bibi 


Sahib Rh’tn 
Jainal ' 

Bibi 


Khanjar 

KhuD 


9 

Habaduc Kbau, 
deceased whose 
ptoperiy is is suit. 


8 BOD') 


I 

Qbulam Mabd 
plaiatid 


Roflhan 

Bibi 


I 

Ahainad Khaa 
pluiulid 


I 


Bbai 

Khao 


I i t 

Khuda Bakhsh Sardar Khan Saltan I^Iubd. 





plaiatifi 

Gbulam Mubd-, 
plaintifl 

plaiatifi 

1 

GbuUm Mubd. 
plaiotiti 

1 

Nabi Bakb<tb, 
plaiatlS 

1 

Fazl Dad, 
plaiatifi 

1 

Haidar Bakbsb 

1 

1 

Fateh Khaa 


1 

Sher Mubd., 

1 

Gul Mubd., 

Muhammad 

1 

Yusaf, plalntiS 

plalatiff 

plaiatifi 



The case raises the question whether that 
property (of Bahadur Khan) devolves on 
Sahib Khan, son of 3her Khan, or whether it 
devolves also upon the desoendants of Kbanjar 
Khan and Bbai Khan. Beduoed to a stiil 
simpler form, which, if necessary, can be parti* 
oularised in the genealogical table, the ques¬ 
tion in the appeal is,—in the succession of 
Bahadur Khan, does the full-blood exclude the 
half-blood? If it does, then the appeal fails 
and Sahib Khan succeeds, be and Bahadur 
being descendants of Shabadat Khan by his 
second wife. If it does not, then the appel¬ 
lants, being descendants of Shabadat by bis 
first wife, come in by right of the half-blood to 
share in the succession to Bahadur. 

It is important to state the matter in this 
way, apart from committing oneself at the 
outset, on the subject of whether the case is 
governed by the pagwand rule or by the 
ohuudawand rule. This, for a reason bo be 
afterwards specified. 

Shabadat Khan, by bis first wife, 
had two sons, namely, Kbanjar and 
Bhai. He had also two sons by bis second 
wife, namely, Langar and Sher, He died in 
the year 1860. In the year 1866, however, he 
purported to divide the property of Kot Bbai 


Khan under sanad of date 30tb March of that 
year, from which sanad it clearly appears that 
the two sons of the first wife obtained certain 
specified lands and that the two sons of the 
second wife obtained certain other enumerated 
lands. 

After a year or two, however, differences 
arose in regard to the payment of certain 
debts by the descendants of the first wife. On 
the 27th January, 1858, a petition was filed by 
Shabadat declaring that these two sons, name¬ 
ly, Bhai and Kbanjar, had disgraced him 
and put him to trouble and he accordingly 
demanded that a parwaoa be issued to the 
Tbaeildar directing him to put the father back 
into possession and to dispossess these objec¬ 
tionable sons. 

An arrangement was speedily come bo. In 
the Court of Pandit Mobi Lai, Extra Assist¬ 
ant Collector and Commissioner, there was on 
the 16bh February, 1S58, presented an appli¬ 
cation for partition of the property. There¬ 
after, on the lObh April, 1858, there was execu¬ 
ted by Shabadat Khan a deed of partition, the 
construction of which has been, the subject of 
much discussion. Upon that, and generally 
upon the whole case, the Board bad the 
advantage of a very able argument by 
Mr, Montgomery. 
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It appears to the Board to be clear that the 
property “ previously divided ” as the deed 
narrates (that is to say, in 1855), is a^ain 
divided. It may be difficult to identify the 
names, but there appears to be no doubt that 
Kot Bbai Khan was again divided by giving to 
the two SODS of the first wife joiutly certain 
named lands or properties on the one hand, 
and on the other hand by giving certain other 
named lands or properties for joint possession 
and ownership by the sons of the second 
wife. 

The phrase, however, oocurs viz., 

“ All my four sons shall be the owners in 
equal shares of tlie lands situated in the Ba.” 
****** "The property situated at Kot 
Bhai Khan remains joint among my sons." 

This deed, namely of 1858, is executed as 
a deed of partition "so that it may serve as an 
authority in future. After my death my four 
sons shall act upon this deed of partition." 

This deed had appended to it an endorse¬ 
ment of threefold character. This question 
is put:— whether or not you have any objec¬ 
tion to the deed of partition filed by you." 
That question is put separately and in the 
first place to the father Shahadat Klian. In 
the second place it is put to Klianjar and 
Bhai, the sons of the first wife jointly ; and 
in the third place it is put to Langav 
and fiber, the sons of the second wife 
jointly. No objection is tendered, bub on the 
contrary an acceptance is given, first for the 
sons of the first wife, and second for the sons 
of the second wife. 

From that time, and for the long period 
of about 60 years there seems to their 
Lordships bo be little, if no doubt, that as 
between these two families (or even as bet¬ 
ween the four sons, a question, however, 
which it 10 unnecessary for the purpose of this 
case to decide), there was a complete separa¬ 
tion of the possession and ownership of the 
properties thus partitioned. 

Thoir Lordships at tliis stage think it right 
to observe on the careful and satisfaotory 
nature of the judgments of the Courts below, 
and they l,ave adopted the narrative as to 
possession so clearly given in the judgment of 
the High Court. 

The differences of opinion, however, in the 
Lourts below arise in this way. In the Court 
01 first instance, the learned Judge holds 


it bo be proved that in the " village, partition 
of property takes place according to the pag- 
wand system," and he concludes that, that 
being so, he is bound to the conclusion that 
the property in suit, which de facto is part of 
the property partitioned in 1852 which on- 
ginally belonged to fibabadat Khan must fall 
under the rule that the full-blood and the 
half blood, as within the family of that 
propositus, share and share alike, and that 
accordingly the succession bo Bahadur must 
lj 0 regulated upon that footing. The learned 
Judge is so far confirmed in this that it 
is established, and it is indeed admitted by 
the High Court, that the pagwand system 
did obtain there. But the learned Judge makes 
no allowance for the true effect of the partition 
of property which bad been made 60 years 
ago and upon which separate possession had 
followed. In the opinion of the Board it was 
necessary to take this carefully into acoounb; 
and the judgment is erroneous in not having 
given full and correct effect to that transaction. 

The learned Judges of the High Court did 
not fall into this error. In the opinion of 
their Lordships they wore right in holding that 
the separate ownership and possession for 
about 60 years was as stated. But, in so doing, 
they appeared to be under the impression 
that the succession to Bahadur’s share 
must not 1)6 governed by the pagwand 
rule, which includes the half-blood, but 
must be governed by the chundawand 
rule, which excludes it. They, therefore, pre¬ 
ferred the respondents—holding, with ao- 
curacy, that " in the distribution of 1858 it 
was intended that thenceforward each group 
of sons should hold its own portion in the 
estate independently of the other," But they 
introduced into their judgment the following 
sentences : — 

'Chundawand” and 'pagwand’ are, however, 
rules rather of distribution among heirs entitl¬ 
ed than rules of succession, and it was pointed 
out in Ohulam Muhammad v. Muhammad 
Bakhsh (l), that the above presumption could 
only be made when the existence of ao an- 
oesbor with issue by at least two wives, and 
a pagwand or chundawand distribution of bis 
estate, whether before or after his death, had 
been proved." 

(1) 4 P. R. 1891 F. B. 
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If tblfl means thal) the suoooasion to 
Bahadur in this case must be regulated by 
the abandonment of the pagwand rule and as 
a necessary oonsequenoe the adoption of the 
ohundawand rule their Tjordshipe cannot agree. 
They are not quite sure, from consideration 
of the judgment, whether tho learned Judgos 
affirmatively take up that position.Intho result, 
however, they reach the conclusion with which 
their Lordships entirely agree, to tho effect 
that in the distribution of the succession to 
Bahadur the fnll-blood excludes that half- 
blood which is claiming in this case. 

The truth is that, as tho learned Judges of 
the High Court clearly point out, the question 
being dealt is (1) a collateral succession and (2) 
a collateral succession to property given to a 
child of a first wife and partitioned off and 
separated from property given over to tho 
children of the second wife. 

The theory of abandoning the pagwand rule 
for the ohundawand rule need not nooessarily 
be put forward. For when the distribution or 
segregation which occurred and has been so 
long acted on arose, each portion of property 
thus succeeded to by the children of the first 
wife became a separate entity ; and tbe rules 
of sucoession to it are rules of succession to 
the owner of it and not to the anterior or an¬ 
cestral owner to whom, prior bo distribution, a 
much larger entity, inclusive of that por¬ 
tion, belonged. It is, therefore, possible 
and it is necessary to decide this case on 
the simple ground that when the smaller en¬ 
tity thus formed is succeeded to the pagwand 
system may still apply, but it applies within the 
simple family consisting of Shahadab’s second 
wife’s children and nob within the range of 
the complex family consisting of the children 
of his two wives. In short, when a aoparabo 
entity, created by division or partition, comes 
into being the full range of the succession 
bo that entity is determined by whatever 
system is in fact proved to be in operation 
in that simple family, and it may quite well 
be assumed that witbin that simple family, 
the generally prevailing system of pagwand 
was not abandoned. 

Bub the partition was a definite, an ac¬ 
orn plished and a long recognised, fact and 
anuot be ignored. And acoordinglv the 
mbit of that system is confined to searching 
I 0—31 


for the full-blood and lialf-l)lood within tho 
divided and soparabod area. In that search it 
is not poi‘mi8sil>)o bo undo the diabrihution and 
search for the e jHatorala as if under tho sue- 
ooasion bo the owner of tho undivided property. 

In affirming accordingly tho Judgment of 
the High Court their fjordshipa are glad to 
bo able bo find that in their jadgmout the law 
of the Punjah, in this particular, stands as 
has now been stated upon what in bhoir 
opinion is the very highest authority, namely, 
that of t)ie Full Bench of the Punj-ib and 
specially of the very valuable exposition of tho 
law in tho case already cited by Plowden, J. 

They mention the following passages :— 

“That the portion allotted to a group should 
belong as an entirety to the members, who, 
for the time being, form or represent the 
group until the group is extinct, is no depar¬ 
ture from the ordinary rule as to the devolu¬ 
tion of shares. As to tho redistribution of the 
portion, and devolution of the shares into 
which tbe portion is redistributed among the 
members of a group, tliat is a matter which 
coucerns them alone, until the group is extinct 
exactly in the case of the share of an 
individual and his descendants qua other 
sharers and their descendants. On this view, 
there is not really, at any time, a competition 
between half-blood and whole-blood, for the 
sons have been separated once for all at the 
original distribution, into several groups, such 
that all the members of each are related inter 
se by the whole-blood, and so far each group 
resembles a single family.” 

In a further passage the same learned Judge 
further states the question J— 

‘‘ It is quite intelligible that when, by reason 
of matters subsequent to a pagwand distribu¬ 
tion, the sons of several wives have arrived 
at condition not distinguishable from the result 
of a ohundawand distribution among groups of 
sons, tho same customary rule should apply 
in cases of collateral succession, as applies 
when there has been a ohundawand distribu¬ 
tion. But tho basis of the preference of the 
whole-blood, when it exists in such a case, 
clearly is the association of the uterine bro¬ 
thers into distinct groups, tho pagwand distri¬ 
bution Dotwitbstanding.” 
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Tliore are other passages in this remark- 
able jud^mont which show how clearly the 
combined issues of a succession which is(l) col¬ 
lateral nnd (2) to a property after distribution 
by a common ancestor have been considered. 
When tliat ancestor makes a division or parti¬ 
tion among the members of his complex family 
with the result of the creation of a numhor of 
single families, then among these simple 
familes, the question in instances like the 
present has solved itself, for there is within 
that limited aml)it no half-blood to compete. 


Their Lordships do not conclude this opin¬ 
ion without ol>sorving upon the oxpouso in 
curred. ft was agreed that the entire points 
in tlio appeal wove substantially covered by 
a reference to a few documents ; and accord¬ 
ingly tliese could have been presented to tho 
lligb Court in a succinct and businossliko 
paper-book of a few pages. In tlie present 
appeal, however, there was printed in India 
an elaborate book ol 1163 pages containing 
It may be observed, very many inaccuracies, 
riioir Lordships think it right to say that, 
in their judgment, tliis mass of printing is an 
abuse. When tho Registrar looked at the 
case Pomotime- before the hearing, he was of 
opinion that a largo part of the record could 
not under any circumstances be necessary to 
put before their Lordships. He, therefore, com¬ 
municated with the appellants’ solicitors, and 
the attcr, after consultation with their counsel 
eliminated more than 540 pages These were 
actually taken out of the bound books and 
were never before the Hoard. Had bbo jude- 
meub been favourable to the appellants the 

entire costs of that printed matter would have 
been disallowed. 


Loidsliips will humbly advise Hi 
Majesty that the appeal shall be disallowed. 

Appeal disallowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 575 op 1922, 

December 6, 1923. 

Present Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Crump. 

RUDKAPPA SANVIRAPPA MENSINKAI 

—Appellant 

VdVSUS 

CHANBASAPPA MALLAPPA BHUSAD 

—Respondent. 

Dekkhan Agriculturists' Relief Act (XVII of 1879 ) 
15 B—Decree parte against agriculturist^Execu- 

tton of dccrce-Instalmcnts whether can he allowed. 

• ^ decree is passed ex parte it ie open to the 

juaginent-dobtor» id execution prooeedinge, to show 
thiiii he was an agrioulturisfe at the date of the deoiee 
aod to aek for iastalmeats under saobion 16 B of the 
Dekkhan AgrioulturDts’ Relief Aot. 

Devfi Jetiram Oujar v. Ravappa Sattappa, 67 Ind. 
Gas. 840; 24 Bom. L. R. 370; (1922) A. I. R. (B.) 220 ; 
46 B. 964, diatinguished. 


Appeal from the decision of the District 
Judge, Dharwar, in Appeal No, 94 of 1922, 
confirming the order of the First Class Sub¬ 
ordinate Judge at Dharwar in Darkhast 
No. 667 of 1921. 

Mr. H, B. Qumaste, for the Appellant. 

JUDGMENT. —In this case a decree was 

passed ex parte against the defendants for 
Rb. 3,000 and costs on October 22, 1921, by 
the Joint Subordinate Judge of Dharwar. 
The defendants were described in the plaint 
as ^ being occupied in business. When the 
plaintiff applied for execution, the first defen¬ 
dant asked to be allowed instalments on the 
ground that he was an agriculturist at the 
date of the decree. The Subordinate Judge 
said : The defendant is not an agriculturist 

in the^ decree. I cannot grant him instal¬ 
ments. The learned District Judge upheld 
the order on the ground that the decision of 
this Court in Devu Jetiram Gujar v. Bevapp^ 
Sattappa (l) was applicable. All that that case 


(1) 67 Ind. Cas. 840 ; 24 Bom. L. R. 370 ; (1932) 
A. I. R. (B.) 220; 46 B. 964. 
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deoided was that the Court oannob under the 
provisions of section 15B of the Dekkhan Agri¬ 
culturists’ Relief Act grant instalments under 
a decree to a person who at the time the 
decree was passed was not, but has since 
become, an agriculturist. What the defend¬ 
ant sought to prove was that ho was an 
agriculturist at the time of the decree, and un¬ 
less it can be said that that question has already 
been decided against him, and is now res 
judicata, there is no reason why he should 
not be allowed to prove it in execution. 
Otherwise whenever an ex parte decree is 
passed and the defendant is not desciibed 
as an agriculturist, he would be debarred 
from proving that fact thereafter, because 
he was not described as an agriculturist in 
the plaint and in the decree. In these pro¬ 
ceedings we see nothing from which it can be 
held that the matter is res judicata. Therefore, 
the appeal will be allowed, the decree of the 
lower Appellate Court set aside, and the 
Darkhasi sent back to the First Class Sub¬ 
ordinate Judge to try the question whether 
the Ist defendant was an agriculturist at the 
time the decree was passed. No order as to 
costs. 

Z. E. Appeal allowed. 
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MADRAS HIGH COURf. 

FULL BENCH. 

Appeals AiiAiNST orpeiis Nos. 85 

AND 86 OF 1981. 

Octoljor 84. 1983. 

Present: —Sir Walter Salis .'cliwai)o, 

K. C., Cliiof Justioo, Mr. Justico Coutts 
Trotter and Mr. Justice Ramosain. 
TlIIBUMAliAI GANDAMA NACJAYA 

RAMAKRISUNA KADlUVbiiJUSWAMY 

NAICKELI (minor) liY ms Moriij'.u .vnd 
OUARDIAN VEijY rillAMMAIj— 

Defendant—Appej.lant 
versus 

Till-: EASTERN DEVELOPMENT 
GORPORATTUN L L'U, LONDON 
—DECREK-UOJ.DER—P.J-:srONDENT 

Civti rr<ci.ihii\ Cudi, (Aci 1 oj l.'O'l), s. — 
from, i.ii^ianihlc ZemiuJari, w!uli.-r liable joe di.bis 
0 } dcciand of cxecu- 

Full UlUCh, ri.jLni.ee lo- li-jurriiAj 
u^rc’ta—lu/iuacr, wltLiiur coutp<.tei.t. 

Untlot’ section 52 of Iho Civii H'ooeJuro CoJo, tlio 
income of lauJeJ propoctry whioh b:i.' p*.-8ed from one 
/itiitii-^dar to tLo next, tho ptoporty being an iinp.it- 
tiblo ruj, is liable in execatiou for the debt.? of tlio 
deceased Ztiiiii:.dur. 

Falagnepa Ghctty v. ArbutJinLit, 11 B. L. P. 115 ; 
8 Sar. P 0. J. 318; 21 W. R. 88 ; 1 1. A. 2 G 8 , foilowod. 

Income which has accrued since iho death of iho 
late and has come into tho hands of tho 

new ALiniiyJar, can be attached in execution for tho 
debts of the late ZauiiAlar .-nd dealt with according 
to the provisions of tho Code. 

VVhero the Judges of a Division Bonoh are agreed 
as to a point there is no necos.siby to refer it to a 
Full Bench, merely in order to have an important 
point clearly defined. 

Appeals against the order of the District 
Court, Madura in B. A. Nos. 274 of 1017 and 
619 of 1917 in B. P. No. 5 of 1918 and E. P. 
No. 4 of 1915 respectively in O. 3. No. 65 of 
1897 on the file of the Court of the Subordi- 
Judge, Tinnevelly. 

Mr. K. V. Sesha Ayyangar, for tho Appellant. 

Messrs. A. Krishnasioamy Ayyar and C. A. 
Seshagiri Sastri, for the Respondent. 

ORDER OF REFERENCE TO THE 

FULL BENCH. 

Oldfield, J .—The essential facts in these 
appeals lie in a small compass. The decree 
in Original Suit No. 65 of 1897 on the file of 
the Subordinate Court, Tinnevelly, was for the 
recovery of the amount duo on a usufructuary 
mortgage by sale of the impartible zemindari 
of Gantamanayakkanur. The Zemindar 
against whom the decree was passed, died and^ 
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was eucoceded by his son 6bh Dofendaub, bho 
presenb Appollaub, in 1908, before any of bhe 
proceedings bo be referred bo. Thoy ])egan 
^ibh an abortive abbcmpb to recover by sale 
and the appointment of a Eeceiver to collect 
the probts and credit them against bho decree. 
The Respondent Company then became 'solely 
entitled to execute it and at a salo, confirmed 
on 8bh September 1914, purchased the zemin- 
dari taking delivery in January 1915, and the 
Receiver was then discharged. On 25tb 
March 1915, a personal decree for the balance 
still due was passed by the lower Court 
against 6bh defendant. That decree was set 
aside, as passed without jurisdiebion. But 
previously on 24th April 1915 ancthor Receiver 
bad been appointed bo collect certain rents and 
profits outstanding for bhe years 1910 — 1913, 
after appellant became Zemindar, but before 
the sale, and it is the right to tho amount col¬ 
lected by him, which is now in dispute. 
After bhe personal decree was set aside by 
this Court, another personal decree was obtain¬ 
ed in the Subordinate Court, Tinnovelly, and 
was transferred to the lower Court for ex¬ 
ecution by recovery of the balance duo irom 
this fund. Appellant in E.A. No. 619 of 1917 
asks for restitution of a portion of it, which 
was paid out to Respondent, under the first 
personal decree, since set aside, and in E.A. 
No. 274 of 1919, ho claims the balance still 
with the Receiver against bhe Respondent’s 
attachment. The lower Court in bhe orders 
under appeal dismissed those applications. 

In bhe lower Court the claim was also to 
certain properties said to have been bought in 
by the Beoeivor at Court sales in the course 
of his recovery of bhe rents. But hero it is 
nob disputed chat those purchases were made 
by him. not as Receiver, bub in the capacity, 
which he also hold, of Manager of tho zemin- 
dari under the respondent Company; and, 
therefore, nothing more need besaid of that part 
of the claim. The claim to the fund is the sole 
matter now in dispute; and it has been argued, 
lb IS material, only with reference to bhe ques¬ 
tion whether the fund should be regarded as 

liable in the hands of respondent for the 
deceased Zemindars judgment-debt and the 
personal decree obtained against respondent 
as his legal representative, no objection having 
been made to the assumption that the reali¬ 
zations by tho Eeceiver were made on 6th 


defendant's behalf, as though he bad received 
them directly. 

The provisions of law in question are sec- 
biouB 52 and 53 of the Civil Procedure Code, 
the former being relevant in case appellant 
claims bhe zemindori and, therefore, bhe fund, 
which accrued from it, by survivorship and it 
is to be deemed to be property liable in his 
hands under Hindu Law for the payment of 
the debt of his deceased father ; the latter in 
case ho claims it by heirship. The point is 
that, if respondent can proceed in execution 
against bhe fund at all, a question to which I 
return, dill'erent objections to his doing so are 
relied on according bo the nature of appellant’s 
right to the estate. I'or it is urged that, if he 
book the estate by survivorship, the fund, its 
income, nevertboloss reached his bands as his 
absolute property and was not subaoquenbly 
merged by him in it by any course of dealing; 
and ib.itherefore, is not liable as part of his 
share of joint property for his father’s debt, 
if, on the other bund, the estate was his in¬ 
heritance and was liable for bhe last owner’s 
debt in his bands, bhe question raised is 
whether its subsequent inoome would nob also 
bo so, as an accretion bo it. Before dealing 
with these questions I observe that no issue 
was joined and no evidence was given in the 
lower Court as bo bhe nature of his suooes- 
sion; and no suggestion was made and no 
finding was recorded as bo any conduct by 
him indicative of an intention to merge these 
profits, which in the first insbanoo were 
certainly separate property, in the zeniindari 
and, if bhe zeniindari was family property, to 
impress them with that character. On^ the 
latter point the only possible oonolusion is no 
doubt in the negative. For he never obtain¬ 
ed tho profits, which were with bhe Receiver 
from their realization, and had no opportunity 
of treating them as possessing one oharactei 
rather than bhe other. The former also is 
not material. For, if bhe zemindari is 
ancestral or family property, I still hold 
bhe fact is relevant only for the purpose of 
determining bhe person entitled to succeed bo 
it, nob the nature of his rights in it on suooes* 
sion, which will in any case be a right to it 
as separate property with the full power of 
enjoyment and alienation, which has been 
recognized fully by authority. It will serve no 
useful purpose to state my reasons for this 
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conclusion at any longtli, since I can adil 
nothing to the onumeratiou of authorities at 
the date of decision of the Privy Council in 
Bijinath Prasad Sin'jh v, 'I'ej Balt Siiujh (1) 
in Mayne’s Hindu Law and Usage, 9th Edition 
796, except that this decision seems to mo in 
no degree to entail the conclusion roaohe’d in 
Shiva Prasad Singh v. Bajiimahah Chow- 
dhury (2), or to displace that reached by this 
High Court in Bajah of Kalahasti v. -dc/ii- 
gadu (3), Zamiiulor of Karvetnagar v. 
Trustee of Tirwnalai, Tiruihiti, etc., Devrs- 
(4), Maharaja of Bobbin V, Zaviin- 
dar of Chundi (5), and Avalappa Xaieker v. 
Murugappa Cheltiar (6). 

On the basis, however, that tlie zamindari 
is separate property inherited by appellant 
and that, therefore, only section 52 need be 
considered, two questions of some difficulty 
and importance have been raised, w’hich 
should, we think, be laid before a Full Bench. 
The first is whether in such a case nob only 
the inherited property is liable for the debts of 
its deceased owner but aho the profits, such 
as the fund at present in dispute, which have 
accrued from it after his death; and the second 
whether clause 1 of section 52 authorizes 
execution against a deceased s property in the 
hands of his legal representative in this ex¬ 
tended sense and by any method other than that 
actually specified in it, attachment and sale. 
The first question is one of substantive right, 
the second one of procedure and coustruotion, 
its importance being that, if it must be 
answered in the negative and if respondent s 
attachment cannot in consequence of the 
nature of the property be followed by a sale, 
that attachment was nob authorized by the 
section and can be no obstacle to appellant s 
claim. 

On the first of these questions there is no 
doubt the clear principle that the deceased s 

(1) 60 Ind. Cas. 534 ; 43 A. 228 ; 19 A. L. J. 817 ; 
83 0. L. J. 388 ; 40 M. L. J. 887; (1921) W. N. 300; 
26 0. W. N. 664 : 2 P. L. T. 267 ; 23 Bom. L. K. 654 ; 
8 U. P. ti. R. (P.O.) 36 ; 29 il. L. T. 353 (P.C.) 

(2) 70 Ind. Oas. 24 ; 1 Pab. 387 ; (1922) A. 1. R. 
(Pat.) 529 ; 4 P. L. T. 6. 

(8) 30 M. 454. 

(4) 2 Ind- Gas. 18 ; 32 M. 429 ; 9 L. J- 401. 

(5) 8 Ind. Oas. 860; 35 il. 108 ; 9 M. L. T. 155; 
(1911) 1 M. W. N. 101 ; 21 M. L. J. 693. 

(6) 18 Ind, Oas. 49 ; 38 M. 326 : (1918) M. W. N. 
86 : 12 M. Ij. T. 671 ; 23 M. L. J. 668. 


assets are liable for his debts. But it i-^ 
argued on bel)alf of appollaut that the 
inoludo only what is available during decoiiRud'R 
lifetime and. can bo dencrilied as aceruing to 
him, nob what may btoomo realizable only 
after his death. On the otbiT Imiid, the 
contrary is argued in acoordanco with general 
principle as supported by English authority and 
with the i^atnto Law of Itidia roguiabiug 

the distribution of estates by executors oi 
administrators. As regards the former, it 
seems clear that in England goods which have 
accrued by increase since the death of a 
testator are assets, bins having been so always 
in respect of personal property, vide Williams 
on Executors, llbh Edition, 1272 : and, al¬ 
though real property became assets only in 
consquonce of a courso of legislation ending 
with the Land Trausfer Act (60 and Gl 

Victoria, Ch. 65), there has never been any 
doubt that so far as it is assets its profits also 
are liable as assets because they are accretions 
to it. VO Hyatt Botvles v. Hyatt (7) ex¬ 
plained in In re Moon Holms v. Holmes (8), In 

India bbe Succession Act (X of 1865) and the 
Probate and Administration Act (V of 1881) no 
doubt contain no general provision as bo accret¬ 
ions, but they are dealt with iu connexion with 
specific legacies and in connexion with the 
residue in sections 309 and 310 of the former 
and 128 and 129 of the latter and under other 
sections of both Acts they are liable subject bo 
the other rules laid down for the distribution 
of the estate equally with property, with 
which they 'are connected, lb is true, that 
there is nothing in the latter Act regarding 
accretions to the estate of an intestate Hindu 
and their liability in the hands of the adnpi- 
nisbrator for bis debt. But it may fairly 
be contended that their liability will be the 
same, whether there is or is not a will 
and further whether or no the estate is 
distributed by an administrator appointed by 
the Court. This reference to the Statute 
Law, which is nob directly applicable bo the 
fund in dispute is of course relevant only as 
indicating that the English Law as to accre¬ 
tions has been adopted in India; bub even 
such an indication is important, when very 

(7) (1888) 38 Oh. D. 609; 57 L. J. Ch. 777 : 69 L- 

T. 227. 

(0) (1907) 2 Ch. 304 ; 76 L. J. Ch. 686. 
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litfele authority regarding them and their lia¬ 
bility for delits has been adduced. For only 
two decisions, which are really in point have 
been cited, and in one AzecTtioonisn v. Ameer- 
oon^iisa Khatoom (9) the liability is maintain¬ 
ed but without any discussion. So also it 
was negatived in Batti Kunno Dai v, 
Lacy (10), the portion of the judgment at pre¬ 
sent material being, however, obiter, since the 
right to execute against accretions was then 
negatived also by an agreement with the heir. 
In Rajah of Katahasii v. Prayag Dossefee 
Varu, (11) however, the creditor's right to 
proceed against accretions was recognized, on 
full consideration, the case last mentioned 
being distinguished and In re Hyat Bowles v. 
Byait il) being referred to. There is certainly 
very little authority on a question, which, it 
might be supposed, would have been raised 
and decided in all the Presidencies. But we 
have been shown no reason for refusing to 
follow the decision of this Court just cited, 
and I should have been prepared to decide in 
accordance with English Law and the rule to 
be deduced from Indian Statutes that accre¬ 
tions are liable, if it were not advisable to 
leave the matter open for determination in 

connexion with the further question now to 
be stated. 


On the assumption that the conclusion just 
suggested is correct, we have next the facts 
that section 51 of the Civil Procedure Code in 
terms authorizes execution only by attachment 
and sale and that this method of execution is 
not applicable to a fund, such as that now in 
dispute. Execution by attachment and sale 
16 applicable only to the descriptions of proper¬ 
ty. to which that method of execution is applied 
in O. XXI and this fund is not one of them 
since other methods of realisation are provided’ 
when money in the hands of a third person is 
concorned. No doubt a debt due to the judu- 
menWebtor may be attaohed and sold under 
O XXI 1 . 46 (1) (a) and 79 (3). Bub. aibhough 
bhe fund in bhe hands of bhe Eeceiver may be 

h^oan' 1 > APP®“anb or bo Eespondenb, if 

he can claim ib in any obher way, for insbanoa 


m 16 w. E. 285. 

(n! S°') (1897) 88 ; 9 lud. J 

2 M.Vn. 92^-891; (1< 


in administration proceedings, it is not a debt 
due to the former for money had and received 
or otherwise, when it reached and is being 
retained by the Receiver (in spite of the 
invalidity of his appointment) in consequence 
of and subject to the orders of the Court and 
on its behalf. The case in fact is covered, as 
regards attachment by r. 52 and as regards 
further proceedings by the reference to the 
further orders of the executing Court therein; 
and if the reference to attachment and sale in 
section 52 is to be read literally, the Respond¬ 
ent 8 claim based on the application of that 
section must be rejected. This, ib may be 
observed, refers directly to the portion of the 
fund, which is still with bhe Receiver. As 
regards the portion already paid to Respondent, 
restitution of which is asked for in B. A. 
No. 619 of 1917 it may be pointed out that ib 
was in fact paid out on the order of the Court 
and without execution by sale. 

I he question is then whether the limitation 
to attachment and sale of bhe methods of 
execution open . bo decree-holders, such as 
Respondents, which a strict construction of 
section 52 entails, should be sustained. It is 
true that a reason for such limitation is difficult 
bo conjecture, particularly in view of the 
general reference to execution without speoiB- 
cation of any method in section 50, dealing with 
decrees obtained against the deceased himself 
and only to be enforced against his representa- 
tives. Against this, however, it may be 
suggested that the intention of the legislature 
was to restrict execution against the deceased's 
property to oases in which liability is clear and 
identifiable, moveable or immoveable items of it 
are available for sale, insisting in aooordanoe 
with some principle corresponding with that of 
the Administration of Estates Act (3 and 4, 
William IV, Ch, 104) on the creditor obtaining 
an administration judgment in others, vide ItiT^ 
Moon Holmes v. Holmes (8) already referred to. 
That Act, ib may be pointed out, did not deal 
with olaims such asthose covered by section 60i 
which had not become merged in a judgmonb 
before the testator’s death and which were 
left bo be recovered in India, as they were re¬ 
coverable in England, by ordinary execution, 
vide Williams on Executors, llbh Edition I. 

the Code of the expres¬ 
sion property” instead of “assets of the 
deceased ’ may be consistent with this view; 
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for tihe latter term has been in use in India 
since the Succession Act of 1865 and it is 
possible that the former, replacing the term 
estate in the Code of 1832, may have been 
deliberately preferred in order to avoid the 
implications, which a reference to “ assets ” 
would have entailed. 

All these, however, is conjectural; and tlie 
actual wording of the section is the hrmor 
ground for a conclusion. Respondent con¬ 
tends that a free construction is made neces¬ 
sary by the inconvenience, if not the absurdity, 
of the result of adherence to the wording as it 
stands and that for “ attachment and sale " 
we should read attachment or attachment 
and sale or else that the sentence should 
run simply it may be executed against any 
such property, the words * attachment and 
sale" being merely a generic reference to exe¬ 
cution procedure other than that relating to 
arrest. But it may be doubted whether the 
inconvenience or absurdity involved by a 
literal construction is great enough to justify 
these violent suggestions. As regards tlie 
first, more would still be required in the pres¬ 
ent and other cases, since attachment alone 
would nob be sufficient to give the decree-holder 
his remedy and a reference to his obtaining 
the further orders of the Court would be 
required, vide O, XX. rr. 62 and 53; and 
provision for equitable execution by the ap¬ 
pointment of a Receiver under O. XL, r. 1 , 
would still be wanting. As regards the 
second, it is true that the enumeration in 
section 51 of methods of execution specifies, 
apart from the residuary item (c) and the 
appointment of a Receiver as item (iZ), 
only abtaohmenb and sale, item ( 6 ), as 
an available method of recovering under a 
pQoney decree from the judgment-debtor. Bub, 
if section 61 is read in the light of O. XXI, 
It cannot be regarded as exhaustive and, as 
it was first enacted in any form in the present 
Code, it cannot control the interpretation of 
section 62, which is almost identical with 
section 262 of the Code previously in force. 
Neither suggestion is in any degree probabiliz- 
M by the context and the improbability that 
the legislature through oversight excluded the 
remedy appropriate in certain oases is really 
all that respondent can rely on. 

As observed already in oonnexion with 
another portion of the case, there is very little 


authority regarding the liability of a fund such 
as that now m dispute and there is nob likely 
bo be more regarding the way in which that 
liability can bo enforced. In Rajah of Kala- 
hash V. Praua,} Possjor Tarit Ul), already 
referred to. the latter question did not arise 
as execution was being taken against the legal 

property under section 
o~>{2); and no decision dealing with that 
question in connoxioa with otiior descriptions 
of property for whioli sale is nob the appro¬ 
priate method of execution, has been shown 
us. My learned brother is, I understand, 
more inclined than I am to a construction of 
section 52, such as respondent contends for ; 
and it is advisable that the rights of decree-’ 
Holders against blio property of a deceased 
person in the hands ol his legal representative 
should be clearly defined. We. therefore, refer 

for tlie decision of a Full Bench the questions 
above stated. 


Venkatasubba Rao, J.— As my learned 
brother has very fully dealt with the questions 
raised, f shall in a few words state what my 
own view on the point is. Subsequent to the 
passing of the decree against the Zemindar 
ho died and was succeeded by his son, the 
Appellant before us. The respondent Com¬ 
pany, assignee-decree-holder, executed the 
decree and purchased the Zemind iri at a sale 
confirmed on 8 th September 1914 and took deli¬ 
very thereof in .Tanuary 1915. On 23rd March 
1915 a personal decree for the balance due 
was passed against the Appellant, and on 
24th April J915 a Receiver'was appointed to col¬ 
lect rents and profits outstanding for the faslis 
1321 to 1323 (1911 to 1913), that is for the 
period between the death of the previous 
Zemindar and the sale referred to above. The 
personal decree was, however, set aside on 5 th 

March 1917 as passed without jurisdiction and 
another personal decree was obtained on 24bh 
beptember 1917. The following items of pro¬ 
perty were attached on 6 bh March 1918 " (l) 

Amounts due under decrees in rent suits 
obtained by the Receiver, ( 2 ) arrears of rent 
due to the judgment-debtor for faslis 1321 to 
1323. The learned District Judge observes : 

The real dispute relates bo the outstandings 
of the estate in the shape of rents and mesne 
profits for the faslis 1321 to 1323, whether 
decreed or not and whether realized or not." 
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Tho lower Courb upheld the right of the 
reepoadonb to the items attached. 

Two questions were argued before us, one 
relating to mere procedure and the other to 
Buhfitanbive rights of the parties. 

Dealing first with the question of procedure 
raised, I find it difficult to understand how on 
the facts stated by the District Judge the 
points urged by the learned Vakil for the Ap¬ 
pellant arise at all. His contention is this: 
under section 52 of the Civil Procedure Code 
when a decree is passed against a party as 
the legal representative of a deceased person 
and the decree is for the payment of money 
out of the property of the deceased, the 
decree may be executed by the atbachmeab 
and sale of any such property. Tho personal 
decree in execution of which tho Bocoiver was 
appointed having been subsequently set aside, 
the appointment of the Receiver was void and 
any amounts realized by him or decrees ob¬ 
tained by him should be regarded as monies 
in his hands or decrees obtained by him not 
in his character of Receiver but as an utter 
stranger But I do nob find it stated that the 
Receiver was in possession of any monies at 
all. Bub whatever the true facts may be, the 
assumption underlying the argument is that 
under section 52, there cannot be an attach¬ 
ment of property unless tho property can 
bo sold in oxooution. Turning to the words of 
the section the argument is pub in this way ; 
" Tho decree may be executed by the attach 
menb and sale of the property. ”0 the property 
against which execution is taken out bappeus 
to bo property which cannot under the Code be 
sold subsequent to the attachment, the attach¬ 
ment cannot be effected at all. 1 assume that 
there is such property iu the hands of the Re¬ 
ceiver. For instance, if he had cash or cur¬ 
rency notes, the property may be attached but 
it cannot be sold. In that event, is there im¬ 
munity in tho case of cash or currency notes 
on the mere ground that when attached there 
cannot be a sale under the provisions of the 
Code ? O. XXI, r. 56 provides that when 
the property attached is coin or currency nDbes 
the Courb may direct that such coin or notes 
be paid over to the decree-holder. Thus tho 
plaintiff obtains satisfaction of the decree with 
out having to sell the property attached. To 
take another similar instance, under O. XXI 
r. 63 \vuen the property attached is a dec¬ 


ree the creditor who has atbaohed the decree 
may proceed to execute the attached decree 
and tho neb proceeds may be applied in satis- 
faebion of the decree sought bo be executed, 
If the argument of the appellant is correct, if 
a debtor dies leaving assets in the shape of 
decrees obtained by him or ready cash, they 
will nob be available to his creditors for the 
mero reason that tho assets left happen to be 
in that shape. One would expect that if a 
debtor died leaving cash and there was no 
question of the cash having been secreted or 
otherwise disposed of the creditor would be 
most easily enabled to obtain satisfaction of his 
debt. There would be no need to go through 
the lengthy execution proceedings which 
should be had if the assets left happened to 
consist, say, of immoveable property. Bub the 
contention curiously is that in that very event 
the creditor is without a remedy. "What are 
the further implications of this position ? If 
a decree is passed agaiuat a legal represenba- 
bivc of a deceased person the decree-holder 
can never ask for appointment of a Receiver 
in execution. Section 51 clearly lays down 
that one of the methods of executing a decree 
is by appointing a Receiver. O. XL, section 1 
enacts that the Coutt may appoint a Receiver 
of any property whether before or after 
decree. If a decree is obtained against a debt¬ 
or in his life-time, a Receiver may be appoint¬ 
ed in execution to realise the debts due to the 
debtor ; but if a decree is obtained after his 
death against his legal representative such 
a course is not open to the decree-holder , 
and that is the argument and I need hardly 
say that this leads to an absurdity. O. XXI, 
r. 46 provides that in case of a debt not 
secured by a negotiable instrument, the 
attachment shall be made by a written order 
prohibiting the creditor from recovering the 
debt and the debtor from making payments 
thereof and that a debtor eo prohibited may 
pay the amount of his debt into Court ana 
that such payment shall discharge him effeo* 
bualiy. If the contention of the appellfl'^f’ 
correct, the debt attached must be’sold and th6 
debtor cannot pay the amount into Court. 
Even if the debtor offers to pay the 
into Coutt, it is beyond the power of th® 
Court to receive it, but the debt must be sol • 
I cannot believe that the legislature intended 
that such absurd oonsequences should ensue. 



VOL 80] 


INDIAN OASES 


1G9 


HEM SINQH V. BHAGWAT SINGH 

In my opinion bhe words “afebaohmeub and 
sale,” in seofeion 52 must nob bo liberally cous- 
brued, as a boo liberal inberprebabion loads bo 
inoonvenienoo and absurdiby. Seobion 50 
refers bo exeoubion of the decree wliore jndj;- 
menb-debtor dies after bhe dooroe but before 
the decree is satisded. Section 52 contom- 
plabes proceedings in execution when the dec¬ 
ree is passed against the legal reproseubativo 
himself. The object of bhe two sections seems 
to be to enact that bhe property of the decea¬ 
sed debtor shall alone be liable. Section 51 
provides various methods of exeoubion and 
when any of those methods is appropriate, it is 
nob bhe scope of section 52 bo exclude that par¬ 
ticular method. The words used are inapt bub 
the construction which I am inclined bo adopt 
seems to be bhe only reasonable consbruebion. 

Next dealing with the construction of subs¬ 
tantive rights raised, my learned brother has 
dealt with it at considerable length and it 
will serve no useful purpose to once again 
discuss bhe various English authorities that 
were cited before us. The result of bhe autho¬ 
rities appears to be that in England bhe income 
is treated as assets for the purpose of payment 
of debts. Is there any reason for refusing bo 
give effect to this rule in India? I see none. 

I shall first take the case of a man dying 
leaving property which his successor inherits. 
Why should the successor in such a case be 
treated differently in India and be held nob to 
be under an obligation to pay the deceased’s 
debts out of the income of the property in his 
hands ? The heir or successor may, if he 
chooses, sell the property immediately after 
the debtor’s death. In that event he gets no 
income whatsoever from the property. Or 
the heir may derive income from the property 
and pay debts from and out of the income. 
If the income so derived is sufficient for the 
payment in full of the debts, bhe corpus re¬ 
mains in bhe hands of the heir and it will re¬ 
main at his absolute disposal. Bub if the heir 
chooses to derive an iocome and bhe corpus 
itself is nob sufficient to pay bhe debts, I fail 
to see why bhe income should nob be available 
bo bhe creditors. That is to say, there is no 
reason why a successor who postpones the sale 
of the corpus or defers the payment of the 
debts should be in a better position than one 
who the moment after the deceased’s death 
disposes of the property or discharges the 
X 0—32 


debts. In the case of a son liable to pay out 
of joint family property his father's debts 
there is oven greater roason bo apply tho rule. 
Tlio son is liable under tho Hindu Law to pay 
bbo debt nob only out of bis lather’s share of 
the property but also out of his own sliare. 
How then can bo bo heard to say that the in¬ 
come from the property is nob liable ? 

Turning to the case of an impartible estate 
I find that it is difficult to distinguish it for 
this purpose from the case of an ordinary 
partible estate. Whether in the hands of the 
father it was self-acquired property or joint 
family property and whatever bhe rule of 
succession applicable may be, I cannot imagi¬ 
ne how tho case of an impartible estate can 
bo put on a different footing for this purpose 
from any other kind of property. Tho argument 
that accretions are the absolute property of bhe 
successor does nob in the least touch the 
question. They may be tho son’s absolute 
property in one sense. Bub they are not 
necessarily his absolute property in the sense 
that tliey are not available to bhe father’s 
creditors bo the extent they are required for 
the discharge of his father’s debts. 

In bhe result, I agree in the Order of 
Reference proposed by my learned brother. 

JUDGMENT. 

Schwabe, C. J.— This reference ought nob 
to have been made bo this Bench. The two 
Judges who heard bhe matter were agreed, 
and I see no reason for adding anything to 
their statements on the points on which they 
were agreed. 

The first point is quite a simple one, whe¬ 
ther under section 52 of the Civil Procedure 
Code the income of landed property which has 
passed from one Zamindar to the next, the 
property being an impartible Raj, is liable to 
execution for the debts of the deceased zamin¬ 
dar, that is to say, in this case, the father of 
the appellant. Ologappa Chetty v, Arbuthnot 
(12) is a direct authority for the proposition 
that the income of such property is liable. 
The English Law is perfectly plain, and to tho 

(12) 11. A. 268 14 B. L. B. 116 : OS at. P. 0. J. 
818 ; 21 W. R. 8^. 



170 


INDIAN CASES 


[1924 


NIHAL CHANT) V. GURDITTA MAL 

?amo offocb, aa laid clown in a lonf^ sc'rias of 
cases relating to bho incomo Irom realty 
which has closceQcled to the iieir-ab-law. 
Slratjord v. HiUon (13) is a f’oo.l instance, in 
which it was hcM that tho income of such 
XTal prop rby is liable for the debts of the 
docoasod as his assets in tho bands of his heir, 
tliough it is not to bo taken until bho corpus 
is exhausted. 

ihero ie a further point raised by the 
reforenoe as to whetiior tho money, 
income accrued siuca tho late Zemindar's 
death, whicli lias come into tho hands of the 
new Zc'Hiii ln.)- can be abbaoliod and sold, lb 
can bo ubtachod, and it is unnoccssary to sell 
it. Tho Codo has made ample provision for 
execution upon the money belonging to a 
deceased person in the hands of another. 
Tboro was no necossiby bo refer that point, 
nor do f think it necessary to say anything 
about it. 

Tho appeals are dismissed with costs. 

Coutts-Trotter, J.— I think that this 
case is covered by t.l.o decision in ('layappa. 
Ghetty V. Arhuthnot (12) and 1 venture to pub 
in my respectful protest against tho reasoning 
on which this case was referred to this Bench. 
My brother Oidheld says : 

It is advisable that tho rights of docreo- 
holdors against tho property of a deceased 
person in tho hands of his legal represon- 
tative should be clearly defined.” 

Personally I protest against a Bc3nch being 

called upon to define generally the rights of 
dccroo-bolders and I entirly decline to do so. 
it is enough to say that this case is covered 
by Olagappa Ghetty v. ArfnUhnot (12) and 
this appeal should be dismissed with costs. 

Ramesam, J. — I agree. 

Appeal dismissed. 

(IJ) 10 Deav 25; 16 L. J. Ch. 17G; 11 Jur. 177. 


LAHORE HIGH COURT. 

Second Civid Appeal No. 2074 op 1919. 

April 11, 1923. 

Present :—Mr. Justice Campbell and 
Mr. Justice Moti Sagar. 

NIHAD eSAND and others — 
Dependants—Appellants 

versus 

GURDITTA MATj and others— 
Plaintiffs —Respondents. 

Evidence Act {I o/ 1872) sa. 101, 110—Burden of 
proof i when material -’AppeaU sercwid —Finding of fact 
b'lscd on evidence whether binding. 

The queation of o>»«s of proof only arises where 
there i-t a question of faot to be determined and 
there is no ovidenco one way or the other which will 
eaable the Court to ooine to a oonoluaion. Where, 
howovor, ovilenoe is adduced by both the patties, the 
question of the burden of proof becomes immaterial, 
and the Court has to determine the question on the 
evidence before it. 

Jhari Singh V. TokJiaram Marwari, 52 Ind. Cas. 
860; 1 P. L. T. 67; Rum Khelawan Singh v. Ram Rath 
Singh, 1 P. L. T. 610 ; Stturatnam Aiyar v. Venkata- 
Chula Goundun, &6 Ind. Cas. 117; M. 567; (1920) M. 
VV. N. 61; 27 SI. L T. 102 ; 11 L. W. 890; 88 M. L. 
J. -176: 22 Bom. L. R. 573; 18 A. L. J. 707; 47 I. A* 
76 ; 26 C. W. N. 495 (P. 0-). relied on. 

A finding of the first Appellate Court on a question 
of fact is final, if that Court had before it evidence 
proper for its consideration in support of the finding. 

Appeal from bho decree of the DiBbriot 
Judge, Shahpur at Sargodba, dated tho 24th 
June 1919, reversing that of the Subordinate 
Judge, Sargodba, dated the 4bh April 1919. 

Messrs. Tek Gkand and Har Qopal, for the 
Appellants. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT. —The facts are sufficiently 
stated in the judgment of the lower 
Appellate Court. The sole question for 
determination in this appeal is whether the 
defendants are full proprietors and are, there¬ 
fore, entitled as such to share in the villag® 
shamilat on partition. The learned 
Judge has held that they are not so entitle® 
and has decreed the plaintiffs’ suit with costs 
in both Courts. 
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The defendants have now oome up in second 
appeal to this Court, and it has been ooiitcnd- 
^ on their behalf that the finding is vitiated 
by reason of the fact that certain inaportant 
doouments on the record have been misread 
and misconstrued while some have not been 
considered at all by the learned Judge oi the 
Court below. It is further contended that the 
onus of proving that the defendants were only 
malikan qaoaa and were not full proprietors 
was upon the plaintiffs and that they had 
failed to discharge this onus. In our opinion 
^ere is no force in any of these contentions. 
The question of onus of proof only arises where 
there is a question of fact to be deterinined 
and there is no evidence one way or the other 
which will enable the Court to oome to a con- 
olusioD, ^ Where evidence is adduced by both 
the parties, then the question of the burden 
of proof becomes immaterial, and the Court 
has to determine on the evidence before it 
vide Sari Singh v. Tokharam Marwari (1) ; 
Ram Khelawaii Singh v. Earn Nath Smgh (2); 
Seturatnam Aiyar v. Venkatachela Gounden 

(3). 


As to the second contention, Bakhshi Tek 
Ohand, the learned Advocate for the appel- 
ants, has taken us through the whole facts of 
the case and has specially invited our attention 
to the documents (P. 2 and D. 1) which, 
he says, have been misread and have not been 
correctly construed by the learned District 
Judge. P. 2 is a copy of the judgment passed 
m 1857 between the predeoessors-in-title of 
the present parties. It appears that in 1857 
the predocessors-in-title of the present plaint¬ 
iffs brought a suit against the predeoessors-in- 
title of the present defendants for redemption 
of certain lands in Patti Massu in Mangowal 
village of the Shahpur Tahsil. This suit was 
dismissed on the ground that the plaintiffs bad 
failed to establish that the lands were under 
mortgage with the then defendants. It is 
contended by Bakhshi Tek Cband that this 
document does not in any way determine the 
rights of the defendants in the village sharnilat 


(1) 62 Ind. Oaa. 860 ; 1 P. L, T. 57. 

(2) 1 P. L. T. 640. 

28 *99 J 88 M. L. J. ^ 

Boxa. L. 678 ; 18 A, Ii* J. 707 ' 47 I a 7fi 
0. W. N. 485 (P.O.). ’ * • 


and does not prove that, they arc moi'oly viali- 
kha7l qaJ'Zii and not tho full proprietors, i.'hu 
loarnoil llistrict Judge, liowo\er, does not baso 
liis judgment on lue doouDi'‘nt alone. Ho 
merely takes this document into considoratioa 
fts a rciovaiit piece ot oviilenue and holds that 
it was found in 1857 tl.at tho d.dendants Imd 
acquired title in the village by purchase, that 
they wuro not the descendants of the original 
founders of the villngr and tliat this fact lends 
support to tho plaintiff' s contention tliat tho 
defendants are malikan qti'iza and not tho full 
proprietors. Tins inferencu he was certainly 
entitled to draw from the jud; ment and wo do 
nob think that in drawing this inference ho 
has misread or misconsbriied tho document or 
that he has committed any error of law which 
vitiates his judgment. 

The next document objected to is P. 1. It 
is conteoded tliat this dt;cumonb does not help 
the plaintiffs in any way whatever, and that 
the learned District Judge was wrong in hold¬ 
ing otherwise. 1 is a copy of the Shdjra 
nasuh of certain proprietors in this village and 
shows that they acquired title either by pur- 
chaseorgift or by long possession. The learned 
District Judge was of opinion that as the pre¬ 
sent plaintiffs were grouped togctl..-r with 
these proprietors, they must belong to the same 
category and that tlieir rights could not in any 
way be superior to those of other non jluimat 
proprietors who acquired title by gift or pur¬ 
chase. This was a perfectly correct interpre¬ 
tation of the document, and we do nob think 
that the defendants are right in contending 
that the interpietabiou pub upon it by tho 
learned District Judge is wrong. 

It is further contended that D. 15 has not 
been considered by the Court below, which 
showed that the defendants were co-sharers in 
the shamilat Patti Messua. This document 
has certainly not been referred to in tho judg¬ 
ment, but wc do not think it was necessary 
that the learned District Judge should have 
referred bo each and every piece of oral and 
documentary evidence which be had taken into 
consideration. The evidence had been con¬ 
sidered as a whole and there is nothing to 
show that this document was ignored. There 
was no error or defect in the procedure, 
and there is abundant authority for holding 
that the finding of the first Appellate Court 
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upon a question of fact is final, if that Court 
had before it evidence proper for its considera¬ 
tion in support of the finding. In our opinion 
there was sufficient evidence before the learn¬ 
ed District Judge to support his finding and we 
do not see any reason to differ from the con¬ 
clusions arrived at by him. 

^ The result in that the appeal fails and is 
dismissed with costs. 

2. K. Appeal dismissed. 


CALCUTTA HIGH COURT 

Appeal from Order No. 239 of 1921. 


June 1, 1922. 

Present ; Mr. Justice Walmsley and 
Mr. Justice Ghose. 


SASHI MUKni DASI and others 

Appellant.? 


versus 

ABINASH CHANDRA HALDER 

AND OTHERS—Respondents. 


C*v*i Code (Act V of 1<J03), 5 . 151,0. XL 

r.jiS—tiutt not decided on prclitninary point^Rema 

powers of \ 


A remand under the inherent powers of the Court 

oan only be made where the justice of the case re- 
quiro3 U« 


The mere faob that an order of remand oontravej 

theprovislons ofO.XLI, r. 33 of the Civil Prooedi 

Code does not mean that it is made under the 

‘0 ‘tat there 


Tndo^i’T* c•‘‘t® Subordini 
July 1921 Parganas, dated the 1£ 


Messrs. A. N. Boss and S. N. Mukherjee, for 
the Appellants. 

Messrs. J. Kanjilal and S. Banerjee, for the 
Respondents. 


JUDGMENT. 

Ghose, J. —This is an appeal from an order 
of remand. A preliminary objection has been 
taken on behalf of the respondents that no 
appeal lies as the order has not been made 
under O. K.LI, r. 23 Civil Procedure Code, the 
Trial Court not having disposed of the suit on 
a preliminary point. It appears to us that 
this order was not made under the in¬ 
herent powers of the Court to order a remand 
which can be made only where the justice of 
the case requires it. To say that there is no 
appeal where the Court acts in contravention 
of r. 23 of O, XLl, Civil Procedure Code and 
reverses the judgment of the Trial Court and 
remands the case would be to refuse an 
appeal in every case where the order of 
remand is erroneous. We are, therefore, of 
opinion that in this oase, the appeal is oom- 
pebent. 

Then with regard to the order complained of, 
it appears that the learned Subordinate Judge 
has sent back the oase for trial of the second 
question mentioned in his judgment, namely, 
whether the plaintiff’s alleged right was extin* 
guished by an user for more than twelve years 
before the suit. This question was tried by 
the first Court under the first and the fifth 
issues and decided against the plaintiffs. The 
Subordinate Judge was of opinion that the 
mode in which this question was decided by 
the Trial Court was erroneous and he accord¬ 
ingly remanded the case for retrial of the 
question having regard to the observations 
made by him in his judgment. It seems bo 
us that the learned Subordinate Judge ought 
to have decided the question himself and, if he 
thought that further evidence was necessary, 
he might have acted according to the provi¬ 
sions of r. 27 and 28 of O. XDI, Civil Proce¬ 
dure Code and come bo a decision on the 
question himself. We, therefore, set aside the 
order of remand and direct that the Subordi¬ 
nate Judge do rehear the appeal and try ah 
the questions himself. 

An objeobion has been taken on behalf of 
the appellants that the finding of the Subordi¬ 
nate Judge with regard to point No. I stated 
in his judgment is erroneous and the oonben* 
bion, that the question oan be raised in 
appeal, is based upon the argument that 
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if the learned Subordinate Judge had found 
the question in the defendant’s favour as the 
Trial Court has done, there would have been 
no ocoasion for deciding the second point or 
for sending the case back on remand to the 
Trial Court. As we have hoard both the 
parties on the question, it is not necessary 
for us to say whether it is competent to the 
appellants to raise the question at this stage 
of the case but we should decide it now as 
both parties desire it. It is contended on be¬ 
half of the appellants that the Subordinate 
Judge was wrong in saying that the plaintiff 
No. 1 had title to the land in dispute. It is 
urged that, although he was a co-siiarer of tlie 
defendants and was the representative of a 
party to the partition suit, No. 79 of 1384, he 
was not given any right of passage over this 
strip of disputed land as he was not given any 
land by the partition contiguous to the dis¬ 
puted land. But the fact is that this piece of 
land was included in the partition suit which 
shows that it belonged to all the co-sharers, 
and that it was not allotted to any one person 
as appertaining to his share by the decree in 
the partition suit. The result is that the 
plaintiffs remain joint owners of the disputed 
land with the other co-sharers and, therefore, 
the decision of the learned Subordinate Judge 
on this question appears to be right. 

Then objection is taken with regard bo the 
finding of the Subordinate Judge as regards the 
right of the plaintiffs Nos. 2 and 3. The Trial 
Court found that the plaintiffs Nos. 2 and 3 
had no right to the disputed land. The 
Subordinate Judge does not come to any 
definite finding on the question but simply 
says “ even if the plaintiffs Nos. 2 and 3 
no right to the land, the right of the plaintiff 
No. 1 could not be questioned. It was neces¬ 
sary for him to find, in order to pass a proper 
decree whether the plaintiffs Nos, 2 and 3 
had any right or not. It is stated on behal f 
of the defendants that the plaintiffs Nos. 2 
and 3 are the representatives in interest of 
some of the parties to the previous partition 
suit. The Subordinate Judge will, therefore, 
decide the question as regards the title of 
these plaintiffs. 

The order of the lower Appellate Court is 
aooordingly set aside and the case sent back 
to that Court for being dealt with having 


regard bo tlio observations male aliovo. Wo 
make no order as bo costs. 

Walmsiey, J.— I agree. 

N. H. Case reman.lel. 


BOMBAY HIGH COURT 

Ori(31Nal Civil Jurisdiction Suit 
No 1767 OP 1919. 

August 25, 1923. 

Present: -Mr. Jusbioo Kajiji. 

BAI PBArAPGAVRl— Plaintiff 

versus 

' MULSHANKAR PREMCHAND— 

Defendant. 

Hindu Lxio — Inheritance, exclusion from—Dumb¬ 
ness, whether tnust be c'-ngenital'^^Vid'^'^a^i^^tefuince, 
assessment of, principles (jovcrning—SeUlement, deed 
of, whether can be set aside ot instance of perso>i 
entitled to >nainien>ance. 

It ia uot neoe-'^aty acooeding to Hindu Law that 
dumbQO=<s must ba oocgenital in order to disqualify a 
person from shatiog in the inheritance. 

Charu Chander Pal v. l^obo Suedari Dasi, 18 Cal. 
3-27: J Ind. Deo. {N. S.) •212, relied on. 

Case-law discussed. 

The principle which should govern the Courbin 
Goring the maintenanoe of a Hindu widow is first to 
look to the mode of life of the family during her hus¬ 
band's lifetime and the amount fixed must be suffi¬ 
cient to allow the widow to live as far as may be con¬ 
sistently with the position of a widow in something 
like the same degree of comfort and with the same 
reasonable luxury of life as she had in her husband’s 
life-time, then to see what the husband’s estate is 
and also to sea how far that estate is sufficient to 
supply her with maintenanoe on this scale, without 
injustice to other members of the family who also 
have their rights to maintenance out of the estate, 
like hers. 

Sm. Karoonamoyee Dabee v. The Administrator. 
General of Bengal, 9 C. W. N. 651 at p. 653, relied on. 

A deed of settlement executed by a Hindu widow 
oannot be set aside at the instance of a person who 
has only a right of maintenanoe out of the estate. 
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M V. S. BhaTKlarkciTt for the Plaintiff. 

Mr. M. C. Setalvad, for tho Defendant. 

JUDGMENT.—The plaintiff has 61ed this 
suit for a declaration that she, as the heir of 
her deceased husband, is entitled to all the 
properties left by him and that Bai Premcore, 
her mother-in-law, had no right or interest in 
the estate left by her son except that of main- 
tenanoe and residence and for a declaration 
that the deed of settlement made by Premcore 
is null and void and does not affect the plaint¬ 
iff’s interest in her husband’s estate ; and 
that the 6rst defendant has no right or Inter¬ 
est therein as a trustee and in tho alternative 
for a declaration that Bai Premcore had no 
right to hx the amount of her maintenance 
and the amount so ffxed is not binding on her. 

It appears that the plaintiff was married to 
one Maganlal Ghelabhai in the year 1915 
when she was about twelve years old and 
Maganlal Ghelabhai died on October 27, 1916, 
leaving him surviving the plaintiff his childless 
widow and a mother named Bai Premoorebai. 
There is no dispute that the plaintiff should 
have been the heir of Maganlal Ghelabhai 
according to Hindu Haw but the defendant’s 
case is that the plaintiff is disqualified from 
inheriting the estate left by her deceased hus¬ 
band because she is deaf and dumb. 

The plaintiff’s case is that in order to dis¬ 
qualify her from sharing in the inheritance 
she must be proved to have been deaf and 
dumb from birth or in other words congeni¬ 
tally. The plaintiff's case is that she was 
attacked with plague in Samvat year 1964 and 
in consequence of that disease she lost her 
power of speech and also her sense of hearing. 
The plaintiff’s case is that unless it is satis¬ 
factorily proved that she was deaf and dumb by 
birth she is not disqualified from sharing in 
the inheritance. 

On the other hand it is contended on be¬ 
half of the defendants by Mr. Sebalvad that 
it is nob necessary that dumbness must be 
congenital or by birth. It is enough if it is 
proved that the dumbness is incurable and 
that the plaintiff was dumb at the time when 
the inheritance opened, i. e., at the time when 
Maganlal died ; and he further states that if it 
is held that dumbness must be congenital, the 


evidence in this case sufficiently and satisfac¬ 
torily proves that the plaintiff was dumb and 
deaf from her birth. It is common ground 
that the plaintiff was dumb at the time of the 
death of her husband, viz., in October 1916. 
It is also common ground that the plaintiff 
has been dumb and deaf since she was about 
three or three and a half years old. There¬ 
fore the question 1 have to determine is 
whether under Hindu Law, to exclude a person 
from inheritance it is necessary that a person 
should be deaf and dumb from birth or is it 
sufficient if a person is proved to be deaf and 
dumb at the time when tho inheritance opens 
out. Many cases have been cited at the bar. 
The text from Manu has been cited and it 
roads as follows:— 

" Eunuchs, and outcastes, persons born 
blind or deaf, mad men, idiots, the dumb and 
such as have lost the use of a limb are exclu¬ 
ded from a share of the heritage.” 

It has been argued on behalf of the defend¬ 
ants by Mr. Betalvad that under this text, 
in order to disqualify a person from inheriting 
he must be blind and deaf from birth, the 
adjective‘born’does not apply to the other 
disqualifications which are mentioned, viz., 
mad men, idiots and those who have lost a 
limb. It is urged that in the case of MtirO'fji 
Gokuldas v. Parvatibai (1) Westropp, 0. J. 
has decided that ” according to Hindu Law, as 
prevailing in the Bombay Presidency, blindness, 
to cause exclusion from inheritance, must be 
congenital” and under the text in Manu also 
it is quite clear that blindness must be from 
birth, i. e., persons who are born blind and 
the learned Judge in the course of a very 
exhaustive, learned and considerate judgment 
considers other grounds of exclusion also and 
comes to the conolusion that the other 
grounds of exclusion must also be congenital. 
Although this dictum was obiter so fft^ 
as the decision in Murarji Gokuidas v. Par- 
vaiibai (1) was concerned, yet coming 
as it did from an erudite and learned Judge 
like Sir Miobael Westropp it is entitled to very 
great respect. I have therefore, now to con¬ 
sider whether under Hindu Law, dumbness 
must be congenital in order to exclude a per¬ 
son from sharing in the inheritance. It has 

(1) 1 B. 177 ; 1 Ind. Deo. (N. S.) 118. 
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vbeen urged by Mr. Bhaudarkar for the plaint¬ 
iff that the case of Vallabhram Shhnarayan 
V, Bai Sdriganga (3) deoidoe that dutnbnoBa 
must be oongenital to exclude a person from 
inheriting. I must say that having regard to the 
question that was at issue in that ease, it was 
assumed that the person there was deaf and 
dumb by birth and the only question at issue 
there was whether the text applied to females 
also. The text writers have mentioned other 
oases showing that dumbness must bo oongeni¬ 
tal. Then the case of GkaruCkunder Pal v. Noho 
Sunderi Dasi (3) has been oited. This case 
olearly shows that it was assumed that the per¬ 
son there was born deaf and dumb aud this 
question about the exclusion of a person from 
inheriting on account of dumbness from birth 
was not decided at all by Norris, J, as appears 
from his judgment which says (p. 330) 


Baboo Umakali contended that dumbness 
to render the person afflicted therewith in¬ 
capable of performing religious ceremonies, 
and, therefore, of inheriting, need nob be, as 
in the case of blindness and deafness, con¬ 
genital ; that if a man was dumb when the 
succession opened out, he was ipso facto ex¬ 
cluded from the inheritauoe as being a person 
incapable of performing religious ceremonies, 
aud thereby conferring spiritual benebts on 
the deceased owner of the property. In the 
view I take of the first branch of the learned 
pleader’s contention, I think it is unnecessary 
to express any opinion upon this point.” 


Therefore, in this case Norris, J. does not 
express any opinion on the point, ziz., whether 
dumbness must be oongenital or not. Simi¬ 
larly Banner]! J. in his judgment at p. 332 
also says a good deal of argument was addres¬ 
sed to us on behalf of the appellant to show 
that dumbness in order to disqualify a person 
from inheriting need not be congenital.’' 
Therefore, it is quite clear that both the leam- 
od Judges did not decide whether dumbness 
must) be oongenital or not, but Bannerji, J. 
goes further and expresses an opinion that “if 
lb were necessary to decide that question in 
bbis oase I should have felt inclined to answer 
it in favour of the appellant’s oontention.” 
Further it must be observed that Sir Michael 


(3) 4 B. H. 0. B. (A. 0. J.) 185. 

(3) 18 0. 837 ; 9 lad. Deo. (K. S.) 319. 


WQstroppin.y«mr;i Gokuhla.'t v. Pnmrtihai 
(l) has stated that blindness also should bo 
oongenital to exclude a person from sliaring 
in the inheritance. On tliat point both the 
Madras and our own High Court liavo 
Buhsequontly dL'c;dod tiiat it need nob lie 
oougouital, for in Muthusiuni Gurukhil v. 
Meenammal (4) it is hold that insanity, as a 
ground of exclusion from inlioritanoo under 
Hindu Ijaw, need nob be congonibal, and our 
present Cliief Justice in Bapuji Narso v Dallii 
Aniaji (5) has stated that (p. 407): - 

It would appear from tlie judgment of 
;^ir Michael Westropp in Murarji Gokuldas v. 
Parvatibxi (1) that although the learned Judge 
was only considering the question whether 
blindness bo cause exclusion from inheritance 
must be oongenital, after examination of the 
texts he expressed the opinion that madness, 
as well as blindness, to disqualify a person 
from inheritance, must be oongenital. That 
opinion, although eatibled bo the very greatest 
respect, still cannot be regarded as anything 
else bub obiter.” 

The conclusion he has come to is 
that it need nob be oongenital. Bub having 
regard to the text of Manu I feel diffident in 
expressing an opinion on the text of Hindu 
Law, nob knowing Sanskrit, on which the whole 
interpretation is based. I do not profess to be 
very learned in Hindu Law bub having regard 
to the position of the word ‘born’ before the 
words blind or deaf (E read the text from 
Manu) it is clear that in order to exclude 
persons only blind and deaf, these defects must 
be there from birth, There are no decided 
oases on this point nor have the text writers 
given any authority for the proposition that 
dumbness must be also congenital. On the 
authority of the expression of opinion by 
Bannerji, J. in Gharu Ghunder Pal v. Nobo 
Sunderi Dasi (3) I hold that it is not neces¬ 
sary according to Hindu Law that dumbness 
must be congenital in order to disqualify a 
pteson from sharing in the inheritance 

Bub it is further contended by Mr. Sebalvad 
that the evidence in this case olearly shows 

(4) fi6 Ind. Cas. 678 ; 48 M. 464 ; 88 M. L. J. 391 ; 
(1920) M. W. N. 253 ; 27 M. L. T. 329. 

(6) 78 Ind. Oas. 279 ; 26 Bom. L. B. 404 ; 47 B. 
707 : (1923) A. I. B. (Bom.) 425. 
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tbafc the plaintiff was dumb by birth. For 
that purpose it is necessary to examine the 
oral eviaenco that has been adduced m this 
case [After a discussion of the oral eviaenco 
on the point, the judgment proceeded:] There- 
fore on the oral testimony I must noici tnat 
the facts in this case clearly prove that the 
plaintiff was auml3 congenitally and not as a 
result of any malady such as an attack of 
plague she had in Samvat year 1964. 

Then tbo other question which Mr. Bhand- 
arkar has urged is the question of maintenance 
6xed by Premcore the plaintiff’s inother-in- 
law. Mr. Bhandarkar has urged that the 
amount of maintenance so fixed by Premcore 
IB inadequate and insufficient for her needs 
and the plaintiff is not bound to accept the 
same and that she should be treated more 
liberally in respect of her maintenance. 

Mr. Bhandarkar has urged that under 
Hindu Law, in a case like this, where a woman 
but for this disqualification would have be 
oome the heir of her deceased husband and 
got all the property, the basis of awarding 
maintenance should be the income of the 
whole property. He cited in support of this 
a passage from Sircar’s Hindu Law, p. 377. 
Unfortunately the passage does not support 
him. The passage is in these terms:— 

“ Hence what the Hindu Law seems to 
provide is that their shares should be in the 
possession of the other members who must 
furnish them and their family with mainten¬ 
ance and defray the expenses or marriage of 
their daughters.” 

This does not mean that the income 
of the whole share which but for 
this disqualification would have been 
theirs, should be given to them. It 
only means that if she is a female and has 
daughters then the marriage expenses of such 
daughters must be provided for. If a male 
member is disqualified by reason of dumbness, 
not only what is necessary for him must be 
provided, but what is also necessary for 
marriage expenses of bis daughters should 
be provided for. 

Further he relied on a passage vrbich is cited 
by "Wilson, J., in the case of Sm, Karconamoyee 
Dahee v. The Administrator-General of Bengal 
(6). With every word in that passage I agree 

(e) 9 c. W. N. 651 at p. 669. 


•—The principle which should govern the 
Court in fixing the maintenance of a Hindu 
widow is first to look to the mode of life of the 
family during her husband’s life-time and the 
amount fixed must be sufficient to allow the 
widow to live as far as may be consistently 
with the position of a widow in something like 
the same degree of comfort and with the same 
reasonable luxury of life as she bad in her 
husband’s life-time. Then to see what the 
husband's estate is and also to see how far 
that estate is Bufficienb to supply her with 
maintenance on this scale, without injustice 
to other members of the family who also have 
their rights to maintenance out of the estate, 
like hers. 


Mr. Bhandarkar has urged there are no 
other members of the family whose rights to 
maintenance out of the estate have to be con¬ 
sidered and as there would be no injustice done 
to any other member of the family, the whole 
income of the property left by her deceased 
husband should be given to her. 


In fixing the maintenance of a Hindu 
widow the principles laid down in the above 
passage have always been followed. ^ Those 
principles will be followed even in this case 
but it has not yet been clear in this case what 
the total income of the properties left by her 
deceased husband is. For the purpose of 
fixing the amount of maintenance, I have to 
bake into account the income of the property 
the subject-matter of the deed of settlement 
also. Further it was urged that Bai Prem¬ 
core sold one of the properties bo the first 
defendant. Then Bai Premcore in her appho®** 
tion for letters of administration of the pro¬ 
perty of her deceased son has sworn the 
property to be worth Bs. 58,000. The 
is not yet in a position to know what 
income the properties yield. But having 
regard to the principles referred to above 
there will be no difficulty in coming to a 
conclusion as to what amount should be givsn 
for maintenance to the plaintiff when the in¬ 
come of the properties is properly assessed. 


The last point urged on behalf of the plaint* 
iff is that the deed of settlement made by 
Premcore must be set aside. It is, however, 
well-established law that a deed of settle¬ 
ment cannot be set aside at the instance 
of a person who has a limited interest, 
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oould be done ab the instanoe of even a remote 
reversioner. In any ease I oaonob set aside 
the deed of settlement at the instance of the 
plaintiff who is only entitled to a right of 
maintenance. The best oonree (or the plaintiff 
would be to advertise for the next reversioner 
and then 6le a suit for setting it aside. 


There was one point which I have omitted 
to mention and that is about the oouduct of 
Kan)i the next friend of the plaintiff. It is 
urged that Bai Premoore made au attempt to 
make a Will. Kanji had read it and had 
approved of the provisions and had under¬ 
taken to carry out the provisions of that Will 
and to-day he is in Court as the next friend of 
the plaintiff. I do not attach much import¬ 
ance to the oouduct of Kanji for on the 
materials we have in this case there is ample 
evidence to show that the plaintiff was dumb 
congenitally. This dumbness was not the 
result of any malady or the result of the 
attack of plague she had as testiffed by 
Dr. Ohoksey. 


Mr. Bhandarkar urges that there is no suffi¬ 
cient evidence that this dumbness of the plaint¬ 
iff is incurable. So many people observed 
her while she was young. The plaintiff is 
now about nineteen years, a Vaid from Jam¬ 
nagar had occasion to see the plaintiff and he 
said that medicine could do nothing in her case. 
Nothing has been done for the last sixteen years 
and we may take it for granted that the plai nt- 
iff will have to remain in this unfortunate 
position for the rest of her life. 


I must hold that this is a case of incurable 
dumbness. 


The result is that as far as the maintenance 
is coDoerned, the suit connot be dismissed but 
as to the declarations which tlie plaintiff has 
asked for those must all be refused and I hold 
that the plaintiff is diequali&dd from sharing 
in the inheritance on account of her incur¬ 
able dumbness which need not be congenital. 
Bub if it is held that it should be congenital 
the facts in this case clearly prove beyond any 
doubt that in the oaao of the plainfeiff.'^the 
dumbnesB was congenital. 

Suit dismissed in part. 



♦ ♦ A 
• * 

♦ 

'-a 

.. -y . *< * 



LAHORE HIGH COURT 

Second Civil Appeal No. 2545 op 1922. 

March 14. 1923. 

Present ; —Mr, Justioo Moti Sagar. 

M/. CHANDO a/;Vis ^IVANWALI— 

Plaintiff —Appellant 

versus 

SI RT RA M— Depen i >ant—Respondent, 

Seewd Appeal-~Fi>i'iiug based nn no evideme^ 
QonjeciHt'algrounds^FJigh Court, tohethcr will inter¬ 
fere. 

A findiDg of fact that is ba'Jed oq no evidence at 
all or on pirely oonjectural ground? iii cob binding 
and i? liable to be .?ab a^ido io seoond appeal. 

Appeal from the decree of the District 
Judge, Kanial, datel th ) 13th July 1922. 

Mr. Shamair Chand, for the Appellant. 

Mr. Kanwar Narain^ for Mr. Nanah Chand 
Pandit, for tbe Respondent. 

JUDGMENT.-This was a suit by one 
Musamrmt Chaado of Kaithal in the Kar- 
nal District for recovery of Rs. 770 on the 
basis of a promissory note, dated the 24th of 
February 1915. The defendant denied the 
execution of the promissory note in 1915 and 
stated that he was at Bikaner at the time 
when the promissory note is alleged to have 
been executed. He further stated that he had 
given a promissory note to tbe plaintiff in 
1911 at Hissar which had been paid off and 
that the date of that promissory note had 
been altered from 1911 to 1915 in order to 
bring the suit within limitation. The Tral 
Court found in favour of the plaintiff and 
decreed the claim. 

The learned District Judge, however, came 
to a contrary finding and held that tbe figure 
191-1 in tbe promissory note had been altered 
to 1916 and that the suit was nob maintain¬ 
able on tbe basis of this promissory-note. 

The plaintiff has now come up in second 
appeal to this Court and it has been contended 

on her behalf that the finding of tbe learned 

District Judge as to’the alteration of the'date 
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in the promissory nofco is based upon oonjec- 
feural grounds and should, feherefore, be sefc 
aside. Tn my opinion this contention is well 
founded and must prevail. The learned Dis¬ 
trict Judge-has given three grounds for coming 
to the finding that the date in the promissory 
note has been altered :— 

(1) that the promissory-note is stamped 
with a King Edward stamp which was pro¬ 
bably not in existence in 1915 ; 

(2) That the defendant was at Bikaner 
when the promissory note is alleged to have 
been executed ; and 

(3) That the alteration in the promissory 
note is obvious. 

As to the first ground it is admitted by the 
learned Counsel for the respondent that it is 
conjectural and that the learned District Judge 
was not justified in the absence of any eviden¬ 
ce to the contrary to come to a finding that 
there were no King Edward stamps in exis¬ 
tence in 1915. 

As to the second ground it is clear from the 
evidence that it has not been definitely proved 
that the defendant was at Bikaner in 1915. 
Certain entries from a school register at Bika¬ 
ner have been produced, but no attempt has 
been made to prove those entries. I am un¬ 
able to hold on the basis of these entries alone 
which are unproved that the defendant was 
actually at Bikaner at the time the promissory 
note is alleged to have been executed. More¬ 
over, I do not think that the defendant’s pre¬ 
sence at Bikaner in February 1915, is of 
much consequence so far as this case is con¬ 
cerned. The plaintiff’s case is that there were 
dealings between her and the defendant's wife 
and that the promissory note in question was 
handed over to her by the defendant’s wife at 
Hissar, It is quite possible that the defend¬ 
ant may have been at Bikaner and that he 
may have forwarded the promissory note from 
Bikaner to his wife at Hissar for delivery to 
the plaintiff. In these circumstances the 
cause of action could certainly arise at Hissar 
and the defendant’s absence from that place 
would not be of any importance and would 
not have any bearing on the decision of this 
case. 

As to the third ground 1 am unable to agree 
with the Court below that the alteration is 


obvious. I have carefully examined the pro¬ 
missory note in question and am unable to 
see any alteration therein. In any case the 
finding of the learned District Judge upon this 
point is not based upon any evilenoe 
whatever. There is no evidence on the 
record to show that the defendant had execut¬ 
ed a promissory note in 1911 in favour o! 
the plaintiff and that the date of that promis¬ 
sory note was altered from 1911 to 1915. 
The finding not being based on any evidence 
is not binding on this Court and must, there¬ 
fore, be set aside. 

I accept the appeal, and reversing the order 
of the Court below, decree the plaintiff’s suit 
with costs throughout. 

K. s. D. Appeal allowed. 


BOMBAY HIGH COURT. 

Civil Application No. 154 of 1922. 


March 8,1924. 

Present Sir Norman Maoleod, Kt.*. 
Chief Justice, and Mr. Justice Grump. 


PANDURANG VEDURAM—Plaintiff- 

Applicant 

versus 

MOHAN CHBATRABHUJ—Defendant- 

Opponent. 


Civil Procedure Code, {Act V of 1908). s. 115t 
r. B — Absence of plaintiff—Dismissal of smm— 
sicn—Proced ure. 


oonduot the suit, tboa there is no reason for th , 
to raise issues or, if they have been already rj ' 
find on them. The suit must be ^ . rt-sa 

0. DC. r. 8 of the Civil Ptooedute Code. la 
the aggrieved party can apply for a of 

order or apply for an order to set aside tn® - ^ 
dismissal. The fact that the Court etmneou ^ 
on the issues and rejeots tho claim does no , 
the aggrieved party to move the High Court 
sion. , 

Application against the decree of 
Class Subordinate Judge,Yaval, in SmAll 
Suit No. 2101 of 1921. 
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Mr. V. D. Limaye, for the Applicant. 
JUDGMENT.— The plaintiff haa filed this 

suit to recover Ks 112-8-0 from the defendant 
VTith coats and interest representing the estate 
o! the deceased Ghhatrabhuj. The defendant 
denies the claim. On the record it appears 
that issnes were raised, the Judge found on 
the issues and rejected the claim with coats. 
An application was made to this Court, in revi¬ 
sion on the ground that the Court, on the day 
of the hearing when an application was made 
for adjournment as the plaintiff was ill, reject¬ 
ed the application and dismissed the suit 
wrongly. If the plaintiff was absent and the 
pleader had no instructions to conduct the suit 
then there was no reason for the Court to 
ruse issues or if issues were raised to find on 
them. If the plaintiff does not appear either 
in person or by a pleader who has instructions 
to go on with the suit, then the suit must be 
dismissed under O. IK, r. 8. In such a case 
the party aggrieved by the order can apply for 
a review of the order or apply for an order to 
set aside the order of dismissal. The plaintiff 
applied neither for review nor for a rule. 
Owing to the Judge having found on the issues 
he thought that the order passed was a decree. 
That was most unfortunate and it may very 
well be that the plaintiff was misled in making 
this application owing to the way in which 
the case was dealt with by the Subordinate 
Judge. It is still open to the plaintiff to ap¬ 
ply to the Subordinate Judge to restore the 
suit to the board if be can induce the Judge 
to excuse the delay. We cannot direct that the 
delay shall be excused but no doubt when the 
application is made everything that has been 
urged before us as regards the misunderstand- 
iugi which was the reason why the plaintiff did 
not make the application sooner, will be heard 
and considered by the Judge. The rule must 
be discharged. 

N. H. BuU discharged. 


RANGOON HIGH COURT. 

Civil Reperenck No. 8 op 1923. 

December 14,1923. 

Present : —Mr. Justice Young, Mr. Justice 
May Oung and Mr. Justice Carr, 

NANG MUN—Petitionek 

versus 

LABYA NAW— Respondent. 

Divorce Act (IV 0/1869), s. 10— Divorce—Petition 
bywife—AdulUry and cruelty—Husband living with 
anot}ier woman—Wife required to live under orders of 
mistress. 

A Kaohin ohrisbiaa who was married to aootlier 
Kachio Ghrisbian, reverted to Auimism and began to 
live with a Shan woman. He refused to let his Christ¬ 
ian wife live with him except as a les.ser wife un¬ 
der the orders of the Shan woman as chief wife. The 
Christian wife oould not bear this indignity and left 
him. The husband continued to live with the Shan 
woman and the Christian wife sued him for divorce ; 

Held, that the petitioner was entitled to a 
divorce on the ground of adultery coupled with 
legal cruelty. In considering the question 
of oruelty the Court will take into consideration 
the husband’s general conduct towards the wife and 
if this be of a oharaoter tending to degrade her, and 
subjecting her to a course of annoyance and indignity 
injurious to her health, will feel itself at liberty to 
hold the oruelty proved. 

Swatman v. Swatman, 4 S. and T. 185 : 164 E. B* 
1467, relied on. 

Civil reference for confirmation of a decree 
for divorce. 

JUDGMENT .—In this reference for con¬ 
firmation of a decree for divorce the parties 
are Kaohins, and were, as found also by the trial 
judge, Christians at the time of marriage, 
though the respondent declares that be reverted 
to Animism a short time before the marriage. 

Yet whatever he has done since, he was 
shortly before the marriage a Christian and 
asked to be married according to Christian 
rites. We think he was a Christian at the 
time of marriage. 
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Shortly aCber hie marriago, he left his wife 
and went to Rangoon to gob voterinary training 
there. 

The course lasted three years, presumably 
till May 1921, and though in the first two 
years he had one month’s holiday in each 
year, he did not spend it either with his wife 
or contribute bo her support. 

At the expiration of the throe years, t.e- 
about May 1921: ho returned to Bhamo as a 
veterinary assistant and soon afterwards pro¬ 
ceeded to live with a Shan woman named Ma 
Tin. 

About a year ago the petitioner went aud 
stayed for about 9 days with the respondent 
and Ma Tin : she, however, quarrelled with Ma 
Tin, whereupon she says respondent kicked her 
and slapped her drawing blood ; she. liowcvcr, 
continued to live in the house about 4 days and 
then finding that she was expected bo live as 
the lesser wife and be uudor Ma Tin's orders, 
she left the house for good, being unable to 
bear the indignity. On tliese grounds she seeks 
for a divorce, which the learned Judge granted 
to her on the ground of desertion coupled with 
the fact that he was a Christian when he 
married the respondent and that he had since 
exchanged Christianity for Animism, and was 
living in adultery with Ma Tin. The desertion 
prior to her return bo her husband if it was an 
abandonment contrary to her wish, was con¬ 
doned by her return to her husbaud’s house, 
and though I should be prepared to hold that 
he had deserted her by refusing to let her live 
with him unless Ma Tin lived with them as 
the chief wife, the date of this refusal was only 
about a year ago, therefore, there was no 
desertion for the statutory period of two years. 

The adultery is similarly condoned, though 
I should hold that the offence was revived by 
the continuance of the relations with Ma Tin, 
after petitioner left the respondent’s house. 
So far, therefore, the suit is premature, lb 
remains to consider the last of the grounds 
found by the learned Judge, which is, that be 
had exchanged Chrisbianiby for another reli¬ 
gion, and also, whether, the divorce can be 
granted on facts not relied on by the trial 
Court. The change of religion is no ground 
for a divoroe ; it would be absurd if it were, 
nor is mere change of religion coupled with 
adultery a ground of divoroe ; there has to be 


a change of religion coupled with the respond¬ 
ent having gone through a form of marriage 
with some other woman, a clause inserted in 
consequence of a Madras decision to the effect 
that a Hindu, who, after his conversion to 
Chrisbianiby and contraction of a Hindu 
marriage, reverted bo Hinduism and re-aquired 
his rights of polygamy. If the fact that the 
respondent and Ma Tin lived together openly 
as husband and wife constitutes marriage 
amongst Kachins, as it would do if the 
parties were Burmans, 1 should be prepared 
to bold that there was a ground of divoroe 
even though there was no actual marriage 
form gone through, bub 1 think the decree 
may bo supported on the ground of adultery 
coupled with cruelty, the cruelty being the 
refusal to let her live with him and Ma Tin 
except as a lesser wife under the orders of 
Ma Tin, an indignity which the petitioner 
says she could nob bear, and so preferred to 
leave the house. “ The Court will bake into 
consideration the husband’s general conduct 
towards the wife and if this be of a character 
bending bo degrade her, and subjecting her to 
a course of annoyance and indignity injurious 
to her health, will feel itself at liberty to hold 
the cruelty proved." Swatman v. Stoaiman 
( 1 ). 

1 would confirm the decree. 

z. K. Decree confirmed. 

(1) 4 8. and T. i?i5 ; 164 E. R. 1467. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 213 of 1923. 

January 25, 1923. 

Present :—Sir Norman Maoleod, Kb., Chief 
Justice, and Mr. Justice Crump. 

JAYAVANT RAO NARAYAN DE3HM0KH 

—Applicant 

versus 

NARSING SAKE ARAM DESHMUKH 

—Opponent. 

CiviJ Procedure Code {Act V of 1908), 
iVr^aaai decree agoinst legal represenintive-^dfMf^ 
went oj decree ^Belated application, whether 
able. 
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It is not oompeteut to a Court to pAS3 % cieoree 
against the legal representative of a deooa'ed dofend- 
ant so as to make him personally liable and tho mis¬ 
take should be reotilled even though it is brought to 
the noiioe of the Court at a rather late stage of the 
prooeedings. 

Appeal from bhe decision of the District 
Judge, Nasik, in Misoelleneous Appeal No. 32 of 
1921. 

Mr. X). B. Patwardhan, for the Applicant. 

Mr. D. A, Tuljupurkar, for the Opponent. 

JUDGMENT. -A suit was brought 

against one Narayanrao in the Court of tho 
Joint Subordinate Judge at Nasik, being Civil 
Suit No. 225 of 1917. Narayanrao died pending 
the prooeedings, and his son was brought on 
the record as his legal representative on bhe 
I6bh June 1918. The suit was dismissed on 
the 20bh June 1918. But in appeal the decree 
of the trial Court was reversed and a deoroe 
was passed against the son on the 16th June 
1919. The proper decree of the Court would 
have been against the son as the legal rep¬ 
resentative of his father to tho extent of any 
assets which might come into his hands from 
the estate of his father. No one, however, 
seems to have taken any notice of bhe error 
which had been made and even in 1920, when 
bhe Darkhast was filed Narayanrao’a son paid 
H'S. 10. A fresh Darkhast was taken out in 
1921 asking for the personal arrest of the 
present petitioner who then applied for a 
review of the decree of bhe Appellate Court for 
bhe purpose of amending the decree in con¬ 
formity with section 52 of the Civil Procedure 
Code. The District Judge considered that 
there was no error apparent on the face of 
bhe decree ; that it would have been an error 
of this description if tho petitioner when 
brought on the record had asked the Trial 
Court not to pass a decree against him, and if 
a decree bad been made, it should be made 
against the estate of the deceased which might 
come into bis bands ; and that no such prayer 
was made. It seems to mo it is not an excuse 
for an error of this description that tho party 
affected by the error made no application at 
the time. To pass a decree against the legal 
representative of the deceased defendant so as 
to make him personally liable is not, in my 


opinion, oompobenb bo a Court to ilircot. 
When bhe abtoution of the Court was ilrawn 
to tho error, oven, albhougli it might be at a 
rather lato stage of the proceedings, there was 
no reasou why on that account the mistake 
should^nob bo remedied, [think the Rule 
must be made absolute and the decree must 
be amouded so as to direct the payment by 
blie defendant out of the assets which may 
have come into his hands from the esbabu 
belonging to his deceased father. No order 
as to costs. 

Decree amended, 

K. s. I). Rule made a^'solutc. 

LAHORE HIGH COURl 

Second Civil Afi-eal No. 2644 op 1922. 

March 15, 1223. 

Present: —Mr. Justice Moti Sagar. 

JA[ NARAIN— PlainL’ lFP—A ppellant 

versus 

RAMJl IjALi and others “Defendants 

—Respondents. 

Appeal - New plca^Pcint of law -potent wi the 
record. 

A poiab of law which is patent on the record may 
be raised for the tirst time ia appeal. 

Appeal from the decree of the District 
Judge, Delhi, dated'the 25bh July, 1922, 

Mr. Amar Nath Ghana, for bhe Appellant. 

Messrs. N. C. Mekra and Shamiar Chand, 
for the Respondents. 

JUDGMENT.- —-The facts of the case 

giving rise to bhe second appeal are very 
simple, and may shortly be stated as 
follows:— 

On the 23rd of August, 1910, one Ramji Lai 
mortgaged a house in village Khera Kaian in 
the Delhi Province to one Moti Ram for a 
sum of Bs. 70 by means of an unregistered 
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morfegage-deed, Shortly after, Moti Kam died 
and was succeeded by his mother Musarnmat 
Phulo who sold her rights under the mortgage- 
deed in question to Jai Narain, plaintiff. On 
the 26th of March, 1913, Ramji Lai sold the 
house in question to Nathu, defendant. Nathu 
has now died and has been succeeded *by his 
sons Lai Chand, Des Raj and Nanhun, 
defendants Nos. 2, 3 and 4 in this case. On the 
17th of August, 1921, the plaintiff Jai Narain 
brought the present suit for the recovery of 
Rs. 200 duo on Iiis mortgage and prayed that 
the Sum claimed be made a charge cn the 
property mortgaged The suit was resisted by 
the defendants, sons of Nathu, on the ground 
that they were holding the property under a 
registered sale-deed and that they had no 
knowledge of any prior encumbrance in favour 
of the plaintiff. 

The following issues were framed: - 

(1) Did Ramji Lai execute the mortgage-deed 
for consideration in favour of Moti Ram ? 

(2) Did ho promise to pay interest and how 
much interest is the plaintiff entitled to ? 

(3) If the case of the plaintiff is proved 
what is the effect of the sale in favour of the 
defendants Nos. 2 to 4 ? 

The Trial Court found in favour of the 
plaintiff and decreed the claim. The learned 
District Judge, however, came to a contrary 
ending and held that under section 60 of the 
Indian Registration Act the defendants' 
registered deed of sale had priority over the 
plaintiff’s unregistered deed of mortgage. As a 
result of this finding the plaintiff’s suit was 
dismissed in its entirety. 

The plaintiff has now come up in second 
appeal to this Court, and it has been contend¬ 
ed on his behalf that the defendants bad not 
raised any plea in the trial Court on the 
question of the priority of their sale-deed over 
the plaintiff s mortgage deed and that in these 
circumstances the learned District Judge was 
not austified in allowing plaintiff to raise an 
entirely new point for the first time in appeal 
to his Court; in my opinion there is no subst- 
anoe in this contention and it must be overrul¬ 
ed. It 18 clear from the written pleas filed by 
the defenants that the plea had been distinctly 
raised and an issue framed by the Trial Court 
on this point. In the grounds of appeal to 


the lower Appellate Court also the point was 
specifically raised, and it cannot, therefore, be 
said that the plaintiff was taken entirely 
unawares or that he was in any way prejudic¬ 
ed by the learned District Judge allowing 
parties to address arguments upon this point. 
In any case the point was one of law and 
patent upon the face of the record, and the 
learned vakil for the appellant has not been 
able to cite any authority why in the case of 
competition between a registered and an un¬ 
registered deed, the registered deed is not 
entitled to have priority. In my opinion there 
is no force in this appeal and I dismiss it with 
costs throughout. 

Appeal dismissed, 


BOMBAY HIGH COURT. 

Civil Application No. 225 of 1922. 

March 8, 1923. 

Present Sir Norman Maeleod, Kt., 
Chief Justice, and Mr. Justice Crump. 

D. B. MANKE— Plaintiff—Applicant 

versus 

B. WALWEKAR, SECRETARY. SEW 
SPORTS CLUB, BOMBAY— Dependant— 

O pponent. 

Civil Procedure Code {Act V oj 1908), 5.151, 0. IX 
r. dismissed for default—Restoratiw, applica¬ 

tion for ^Second default—Apylicaiiont whether can be 
restored^Court, inherent power of. 

There is no rule in the Code of Civil Prooedure that 
enables the Court to restore an application made under 
O IX, r. 9 of the Code -whioh has been dismissed 
foe want of prosecution. 

^ Nor oan the Court make suoh an order in the exer¬ 
cise of its inherent powers under section 161 of the 
Code. 

Application against the order of Small 
Cause Court Judge, Bombay, in Suit No. 283 
of 1922. 

Mr. V, D, Limaye^ for the Applicant, 
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Messrs. T. N. WalavMar anti K, M, Bodas, 
(or fehe Opponent. 

JUDGMENT. —Tbo plaintiiT filed a suit 
No. 283 of 1922 in the t'mall Causes Court, 
Bombay, to recover vra^es from the Opponent. 
The suit was decreed ex parte because although 
the Opponent engaged a pleader he did not 
attempt to contest the suit at the hearing. 
The Opponent then filed an application for 
setting aside of the ex parte decree and notice 
was issued to the plaintiff and the day fixed 
for hearing was lOth April 1922. That notice 
was issued under O. IX, r. 9. The notice was 
struck off for want of prosecution. Again the 
Opponent presented an application for setting 
aside the ex-pnric decree. That was clearly 
time-barred, the Court considered that it was 
an application to restore the application previ¬ 
ously made under O IX, r. 9. Considering 
the application as restored, it passed an order 
against the plaintiff for a new trial. The 
application is made to us to revise that order 
as being without jurisdiotioo. It cannot be 
said that there is any rule in the Code of Civil 
Procedure that enables the Court to restore 
an application made under O. IX, r. 9, which 
has been dismissed for want of prosecution. It 
is urged upon us that the Court has inherent 
powers to make orders within the provisions 
of section 151 and that this was an order made 
accordingly. There is no reference made 
in the decision of the Court that the 
order was made under section 151. It is quite 
clear that if that section had been con¬ 
sidered, the order under revision could nob 
possibly have been made under it. 1 hat section 
gives the Court power to make such orders 
as may be necessary for the ends of justice or 
to prevent abuse of the process of the Court. 
The plaintiff has got a decree and the defend¬ 
ant had every opportunity of appearing in 
Court at the time of hearing and also when 
notices were issued by him against the plaint¬ 
iff for a new trial. It cannot be said, there¬ 
fore, that in any oircumstanoe it is necessary 
for the ends of justice that he should have 
yet another opportunity of harassing the suc¬ 
cessful party. Therefore the rule is made 
absolute with costs. 

Buie made absolute. 


ALLAHABAD HIGH COURT 

S^RCONn Civir. Apvka:, No. 833 of 1920. 

•lanuary 20, 1920. 

PrcMnt: -Mr. .Tustioe Stuart. 

Mtisamrnat UMME KIIAIR — 
Plaintiff—A ppRiiT,ANT 
versus 

AZTZ ALT -Defendant -Respondent. 

Suits, Valuation of—GrUt ral ruh -\’alu(' assigned 
by plaintiff—Value fou.td by Cottrl — Jiiri^-diction,, 
appellate, how detirmiiu'd — Suit decided unaatis- 
factarily — Cimrt, inherent power of—Jivil Procedure 
Code (Act V of 1^58^) s 151. 

The value of the siibioot-mattoc of a suit is the 
value assigned by the plaiutiff in his plaint and not 
tho value as found by the Court, unless it appear* that 
either purpo-ely or through gross negligence the true 
value of the suit has been aitogethor ini-srepre-eated 
in the plaiut. 

Mahabir Singh v. Behati Pal, 18 A. 320 : A. W. N. 
(1891) 107 : 7 Ind. Deo. (N.S.) 202 : Madho Das v. 
Rainji Patah, 16 A. *230; A. W. N. 1 (18.J0 84: 8 Ind. 
Deo. (N.S.) 186, followed. 

In civil suits tho valuation given by the plaintifi 
determines the jurisdiction both originally and in 
appeal. 

Where the plaintiff 6xes tho value at a certain 
mininiUD) plus a.s much more as the Court may find 
due on the evidence, the valuation should then be 
taken to be value as found by the Court. 

Where both the Trial Court and the Court of first 
appeal fail to decide a matter satisfactorily, the High 
Court should exeroi'O its inherent jurisdiction under 
section 15! of the Code of Civil Procedure and wipe 
out the whole prooeedings and send back the case for 
trial. 

Mr. Nehal Chand, for the Appellant. 

Mr. Baza Ali, for the Respondent. 

JUDGMENT. —The handling of the case 
both by the parties and by the Courts below 
has been anything but satisfactory. The plaint¬ 
iff Musammat Umme Kbair instituted a suit 
in the Court of an Assistant Collector of the 
first class'for arrears of profits. The suit was 
under the| provisions of section 165 of the 
Tenancy Act. The plaint as it stood should 


8« Di 
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have been aenfi back for amenflnaent, for if; 
asserted tbat the m^hal in question oonsiafeed 
of 72 sfsham? of wh’ch the plaintiff owned 19 
of which Hamid Hasan owned 15 and Nur 
Tahan owned 16 and that the plaintiff was in 
possession of 41. The princ’pal defendant is a 
certain 4ztz Ali, who is never mentioned in 
the plaint an holding anything. The plaintiff 
should have been asked to be a little moro 
explicit as to the persons against whom she 
made her claim. Az’z Ali was of course defen¬ 
dant. Aziz Ali put in an objection that he 
had not collected anything more than what 
was due to him. The plaintiff claimed Rs. 70 
only bub added that if anything more was due 
bo her she should receive it. The case then 
went on to hearing. The As.sisbanb Collector 
framed the following luminous issue “ What 
is the correct amount of arrears of profit and 
with whom it is due.” That is all. The hearing 
then proceeded according to the worst tradi¬ 
tions of the Revenue Courts. No evidence was 
called, nob even that of the patwarit bub a 
oorbain Ba^m Rmdeshwari Pcrshad was ap¬ 
pointed as Commissioner. Bahu Bindesbri Per- 
shad put in a statement which went to show 
that Aziz Ali had collected Rs. 158—5—1 
more than his share, If this were the case a 
certain proportion would have been due bo 
the plaintiff and a certain proportion to the 
other sharers. The Assistant Collector did nob 
trouble bo take any further evidence and 
refused to call Bindesbri Pershad as a witness 
although he was asked to do so. He decided 
the case breezily by awarding the whole of 
the Rs. 158—5—1 bo the plaintiff. Aziz Ali 
appealed. The plaintiff met him on appeal 
bv the plea that no appeal lay because the 
suit was a suit for less blian Rs. 100 and 
under section 177 of the Tenancy Act, an 
appeal in such a suit only lies to the District 
■Tudge from the decree of an Assistant Collect¬ 
or of the ^first class, if the amount or value 
of the subject-matter exceeds Rs. 100 The 
plaintiff s plea was certainly ingenious. Tb is to 
he noted, the plaintiff sued for Rs 70 and 

could get it. Receiving Rs. 
158 -5 1, eho then objected to the defen- 

1 because she said she only 

asked for Rs. 70. The Judge, however, refused 
bo pay any attention to this plea and heard 
the appeal on the merits. On the merits he 
found that Aziz Ali had been making oolleo- 


feion both on behalf of himself and another 
sharer called Nur Tabau and that he 
had not collected in excess in respeot 
of the two. He, therefore, dismissed the 
suit. The plaintiff has filed a second 
appeal, the first point taken being that 
no appeal lay to the District Judge. This is a 
point of some importance. This Court has un¬ 
doubtedly laid down in the case of Mahahir 
Singh v. Behari Lai (1), thab the value of the 
suhieot-raatter of the suit must be taken to be 
the value assigned by the plaintiff in his 
plaint and nob the value as found by the 
Court, unless it appears that either purposely 
or through gross negligence the true value of 
the suit has been altogether misrepresented in 
the plaint. This decision was affirmed in the 
case of Marlho Das v. Eamji Patalc (2). Tb obvi¬ 
ously is tho case that in oivil suits the valuS’ 
tion given by the plaintiff determines the juris¬ 
diction both originally and in appeal, but it has 
nowhore been laid down that where the 
plaintiff fixes the value at a certain minimum 
plus as much more as the Court may find due 
on the evidence, the valuation should then 
be taken to be the minimum value assigned 
by the plaintiff in the plaint and should not be 
taken to be the value as found by the Court. 
Under the peculiar conditions of the present 
Tenancy Act it is obvious that unless in a 
case of this kind the valuation be taken bo be 
the value as found by bbe Court, the plaintiff 
is given a most unfair advantage. By putting 
her relief at Rs. 70 and adding that she wish¬ 
ed as much more as the evidence disclosed, 
she was not confined bo a relief of Rs. 70. By 
paying later an extra Court-fee she obtained a 
decree for Rs. 168—5 —1. She cannot, in my 
opinion, be allowed thus bo turn round and say 
that no appeal lies. She could either have 
taken Rs. 70 in which case no appeal would 
have lain or taken Rs. 158 subject to an 
appeal. So upon tliis point I agree with the 
learned District Judge. But the difficulty iu 
the case is that the learned District Judge 
bad absolutely no evidence before him on 
which he could find that Aziz Ali had been 
making collections on behalf of Nur Jahan. 
True it is urged by the Counsel for the 

(1) 13 A. 320 ; A. W. N. (1991) 107 ; 7 lad. Dao. 
(N. S.) 202. 

(9) 16 A. 286 ; A. W. N. (1894) 84 : 8 Ind. Deo. 
(N. S.) 186. 
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respondeDt that there wae no evidence upon 
which the suit could have been decreed. But 
this is not exactly correct The suatomenb ol 
the Commissioner, unsabisfacbory as it is, is 
evidence of a sorb although its value has 
been very largely diminished by the ciroum* 
stance that the Assistant Collector did nob 
call him as a witness when requested to do so. 
I am thus left with a judgment of the Assist¬ 
ant Collector, which is about as unsatisfac¬ 
tory as it can be, and a decision of the lower 
Appellate Court, which has proceeded upon no 
evidence. The question is what should be 
done. It is clearly a case for which section 151, 
Civil Procedure Code makes provision. Tlie 
matter having been decided unsatisfactorily, I 
wipe out the whole proceedings and send the 
case back to the successor of the Assistant Col¬ 
lector to be tried over again. I trust on this 
occasion it will be tried more satisfactorily. 
Costs will follow the result. 

K. s. D. Case remanded. 

N. H. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 20) of 1923. 

February 5, 1924. 

Present :—Sir Norman Macleod, Kb., 

Chief Justice, and Mr. Justice Shah. 

ANGIEBAI GULABRAO POWAR 
—De fend an t—Appell a NT 

versus 

PANDURANG BALKRTSHNA POWAR 
—Plaintiff—Respondent. 

Sindu Law—Adopiion—Mother sucuedvig sow, 
whether can adopt. 

A Hindu mother, \vbo succeed!: to the estate of her 
son is entitled to make an adoption, where the I’on 
has died without leaving any other nearer heir, 
even though he may have attained the age cf cere¬ 
monial competence and may have been married be¬ 
fore his death. 


Subordinate Judge, Karad, in Civil Suit No. 18 
of 1917. 

Mr. (r. N. Thakor, with Mr. P. V. lume, for 
tbo Appellant. 

Mr. H. C. Coyajee with Mr. D. C. Virkor, 
for the Respondent. 

JUDGMENT. 


Macleod, C. J. —The genealogy of the 
parties in this appeal is as follows :— 


1 

Gopal 

I 

Balktiahna 

(Plaintiff) 

(adopted) 


Babaji 


Keau 

Lakshmi (Def. 1.) 


I 

Maruti (died) 

(1) Putala (died) 

(2) Maujula (died) 


Gulabrao 
(adopted) 
(Def. 3.) 


Gopal and Kesu, the sons of Babaji, were 
divided. The plaintiff in this case is the grand¬ 
son of Gopal. Kesu died leaving a widow 
Dakshmi, the 6rst defendant, and a son 
Maruti. Marubi had two wives, bub both died 
before him, so that on Maruti’s death his 
mother Lakshmi succeeded to him as his 
heiress. Subsequently she adopted the second 
defendant. The plaintiff seeks to obtain a 
declaration that the second defendant is not a 
validly adopted son of the first defendant. 
The Trial Judge said :— 

“ As Maruti left no widow or issue, the 
defendant No. 1 had authority according to 
Hindu Law to adopt a son to her husband. I, 
therefore, find the third issue in the affirma¬ 
tive." 

The appellate Judge considered himself 
bound by the authority in Madana Mohana v. 
Purushothama (1), and consequently, held 
Lakshmi’s power of adoption had come to an 
end on the ground that Maruti had attained 
full legal capacity to continue the line, either 
by the birth of a natural born son or by the 
adoption to him of a son by his own widow. 
On a careful consideration of the judgment in 
that case, it seems to me that the question 
now in issue was nob decided, for, in that case 


Appeal from the decision of First Class 
Subordinate Judge, Sahara, in Appeal No. 388 
of 1921 reverung the decree passed by the 
I 


(1) 46 Ind. Gas. 481; 45 I. A. 166; 20 Bom. L. R. 
1041; 85 M. L. J. 188; 6 P. L. W. 179; 8 L. W. 167; 
16 A. L. J. 726; (1918) M. W. N. 621; 24 M. L. T. 281; 
98 0. L. J. 403; 41 M. 866; 98 0. W. N. 177 (P. 0.). 
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admifcbedly Brojo Kishore lefb a widow, and 
consequenbly, his esbabe would go to her and 
nob to Ins mother. 

Tho point in issue was decided in Verikappa 
Bapu V. Jivaji Krishna (2). Tlio head-note 
runs:— 

“A mother succeeding as heir to her deceased 
son who has left neither widow nor issue, is 
competent to adopt, notwithstanding the fact 
that her deceased son had attained ceremonial 
competency by marriage, investiture or other* 
wise before his death.” 

So that the plaintiff’s adoption was valid 
inasmuch as it only affected the interests, and 
did not affect the vested rights of others. 

In Ramkrishna v. Shamrn.o (3), the converse 
was held, namely, that; — 

Where a Hindu dies, leaving a widow and 
a son, and that son himself dies leaving a 
natural born or adopted son or leaving no son 
bub his own widow to continue the line by 
means of adoption, the power of tho former 
widow is extinguished and can never afterwards 
be revived.” 

The opinion expressed by the Court in that 
case appears bo be obiter as the point in issue 
was whether, where a Hindu grandmother 
succeeds as heir to her grandson who had died 
unmarried, her power to make an adoption 
was at an end. However the principle laid 
down by Chandavarkar, J., with regard to the 
case of a Hindu dying leaving a widow and a 
son was approved of in the case mentioned by 
the learned appellate Judge, vh., Madana 
Mohana v. Purushothama (l). 

In the Privy Council case of Verabhai Aju- 
hhai V. Bai Hiraha (4), a Hindu died leaving a 
widow and a son, who died between fifteen 
and sixteen years of age and unmarried. The 

. I \ 11 , a son to her husband, and 

it was held that the adoption was valid. But 

the question did not arise how the case would 

have stood if it had been proved that the son 

had attained ceremonial competenee. Their 

Lordships said that that question might be 
open to controversy, and they saw no reason 
for pursuing the inquiry. 


(2) 25 B. 806 : 9 Bom. L. R. UOl. 

(8) 2fi B, 626; 4 Bom. L R. tlb. 

(4) 27 B. 492 • '' T^om L. B. 634 ; 7 C W N 7i 
30 I. A. 234 IR 0.). » . / w. 71 


In Madana Mohana v. Purushothama (l), it 
is clear that Brojo Kishore left a widow, and 
the passage in the judgment, which I think 
might give rise to some difficulty, is as 
follows ;— 

“ That widow was not a party to the suit, 
and, whether or nob she had power to adopt to 
Brojo it has not been established against her 
that she had no such power. Their Lordships 
think it right bo draw attention to this circum¬ 
stance, but they do not desire to be understood 
as saying that oven in its absence the succes¬ 
sion of Brojo and his dying after attaining full 
legal capacity bo continue the line would not 
in themselves have been sufficient to bring 
tho limiting principle into operation, and so to 
have so determined the authority of Adi- 
konda’s widow, who was not the widow of the 
last owner and could not adopt a son* to 
him.” 

Although obiter it is suggested in the last 
edition of Mayne, p. 164, that that passage 
left no doubt what their Lordships’ ^ew 
would have been if Brojo Kishore bad died 
having attained full legal capacity bo continue 
the line (by which I presume that their Lord- 
ships meant his being capable of begetting a 
son). The case came from Madras and the cir¬ 
cumstances to which their Lordships thought 
it right to draw attention was the existence of 
a widow with a power to adopt and the word 
absence ’ refers to the power and not to the 
widow. Whether the son’s widow has or 
has nob a right bo adopt, the decisive factor is 
her survival of her husband and the vestinig 
in her of a life estate in her husband’s pro¬ 
perty. Whether the son has attained cere¬ 
monial competence or was capable of begetting 
a son would only be matters of importance as 
affecting his mother’s right to adopt if he died 
unmarried or if bis wife predeceased him, and 
with all due respect to the learned editor of 
Mayne, in my opinion these questions in this 
presidency have remained beyond oontroversy 
since tho decision in Venkappa Bapu v. Jivujs 
Krishna (2) the correctness of which has never 
been disputed in this Court and has not been 
in any way disturbed by the obiter dicta m 
Milana Mohana v, Purushothama, (1) It seems 
to me that we must follow the ratio decidendi 
in the judgment of Mr. Justice Banade, at p. 
312, where he disousses whether the attain- 
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ment of oeremoaial oompetenoe of a eon could 
affeob the rights of his mother to adopt in 
oase he died without leaving a eon or a 
widow :— 

The limitation on the widow’s powers has 
reference more to the ceremonial law than to 
the (avil law as administered by the Court, 
and the whole current of recent decisions has 
been to base this limitation solely on the ques¬ 
tion whether the widow s act of adoption dero¬ 
gated from her own rights or the vested rights 
of others. The vested rights of no other 
relations were affected by Tulsava’s adoption 
of the plaintiff. ” 


I think, therefore, this appeal must be 
allowed and the suit must be dismissed with 
costs throughout. 


Shah, J, —I agree. I desire to make it 
dear that Gopal and Kesu were divided, 
and that the contention of the plaintiff is 
that the mother had no right to adopt after 
the death of her son, Maruti, as he died 
after attaining the age of ceremonial com¬ 
petence and after he was married. It is 
found in the case that Maruti’s wives prede¬ 
ceased him, and when Maruti died there was 
no nearer heir to him than his mother. 
Lakshmi inherited Maruti's estate as his 
mother and afterwards adopted defendant No. 2. 
An adoption effected by the mother under 
such (Mroumstances according to the decisions 
of this Presidency is valid. See Gavdappa v. 
Q^rimallappa (5), Scmgapa v. Vyasapa (6) and 
Venfcappct Bopu v. Jivaji Krishna (2). It is 
quite true that in Verabhai Ajubhai v. Bat 
Hiraha (4) this question as to the power of the 
mother to adopt after the son had attained 
the age of ceremonial competence was raised, 
but their Lordships of the Privy Council did 
not decide that question ; and it may be said 
that in fact there is no decision up to the 
present day in which the power of the mother 
to adopt after her son’s death when the son 
has left no nearer heir than herself, has been 
held to come to an end in consequence of the 
oiroumstanoe that at the time of his death the 
Bon had attained the age of ceremonial com¬ 
petence or was married. The observations of 
their Lordships of the Privy Council in Mad- 



19 B. 88110 Ind. Deo. (N. a) 224. 
(1896) P. J. 62a 


anaMohana v. Pariishotha7na (l) relate to a 
different state of facts. In that case it is clear 
that the son had left a widow, aud it is not 
disputed and cannot be disputed, that if the 
son leaves a widow or any other heir except 
the mother, then the power of the mother to 
adopt would come to an end. These observ¬ 
ations do not suggest, in my opinion, that if 
the son had attained the age of ceremonial 
competonoo or was married before his death 
and if the mother inherited his estate, the 
mother would not be competent to adopt or 
that in such a case the power of the mother 
to adopt would come to an end. In the absence 
of any decisions to the contrary, it seems to 
me that the view taken by Mr. Justice 
Rauade in Venkappa Bahu v. Jivagi Krishna 
(2) that the mother is entitled to adopt, when 
the son has died without leaving any other 
near heir even though he may have attained 
the age of ceremonial competence and may 
have been maried before his death, must be 
accepted. 

z. K. Appeal allowed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 300 of 1920. 

March 27, 1922, 

Present :—^Mr. Justice Coutts and Mr. 

Justice Ross. 

Musammat MAKHDUMAN— 
Defendant—Appellant 

versus 

SAIYED ALTAF HUSSAIN AND others 

—Plaintiffs—Respondents. 

Evidence Act (Z o/ 1872), s. 91, scope o^—Disposition 
0 } property^Deed not produced^Oral evidence of 
transaction^ whether barr^. 

All that aeotion 91 provides is that when the terms 
o! a oontraot or of a grant or of any other di.'jpoaition 
of property have been reduced to the form of a docu¬ 
ment no evidence shall be given in proof of the terms 
of such'contract, grantor disposition of property, 
except the document itseli. Ihis, however, refers only 
to the method of proof of the terms of oontraot, grant 
or disposition of property ; it does not exclude other 
proof of the transaction itselt 
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Appaal agamafe a deciaioQ of the Additional 
Subordinate Judge, Gaya. 

S. if. Mulhck and Siva Narain Bose, for the 
Appellant. 

Mr. Kailaspaii, for the Respondents. 

JUDGMENT. 

Coutts, J.—This appeal is against a de¬ 
cision of the Additional Subordinate Judge of 
Gaya, dismissing an appeal against the decision 
of the Muneif in a suit which was brought by 
one Saiyed Altaf Hussain and others for a de¬ 
claration of their permanent mokarrari in¬ 
terest in 10 dams and odd share of village 
Aurapokhar. 

The case of the plaiutih' is that 8 annas 
milkiat of the village originally belonged to 
the ancestors of Saiyid Abdul Rahim aud 
Sayid Fazl Tauhid. These persons granted 
mokarrari of their 8 annas milkiat to Mus' 
ammat Hayatan, the widow of vShah Mehdi 
Ali, by a patta dated the 4th of February 
1805. Out of this 8 annas inokarrari 4 annas 
went to Shah Rabat Hussain, Mehdi's brother’s 
BOD and 4 annas remained with Musammat 
Hayatan. Saiyed Muhammad Nasir, one of 
the sons of Rabat, got by inheritance 19 dams 
and odd out of the 4 annas mokarrari which 
had gone to Rabat and in respect of this he 
executed a Bainakasha in favour of his wife 
Musammat Kubra in 1895. In the following 
year Musammat Kubra executed a kahala 
conveying this 19 dams and odd to the plaintiff 
No. 1 in 1915 executed a darmokarrari deed 
in favour of his eons, plaintiffs Nos. 2 and 3. 
During the survey, however, the defendant No. 
13 and the defendant No. 6 fraudulently arrang¬ 
ed that the defendant No. 1 should get the 
name of the plaintiff No. 1 recorded only in 
respect of 1 dam 19 koTvris and odd out of the 
19 dams as mokarraridar. 

The defendant’s main plea was that neither 
Rabat Hussain nor his sons, including Nazir, 
nor Musammat Kubra had any interest in 
the mokarrari. He alleged that the suit was 
barred by limitation as the plaintiff had not 
been in possession within 12 years, that out of 
the 8 annas mokarrari defendant No. 1 got 4 
annas from her mother-in-law Hayatan as a 
present and the other 4 annas was divided 


amongst the heirs of Hayatan. Her husband 
gave her 18 dams and odd out of his own iu- 
herited share in lieu of her dower. Later on 
she became possessed of 4 annas 18 dams mtJ- 
kat by virtue of a kabala, dated the 22nd of 
June 1898, and thus her milkiat and mokar’ 
rari right became equal in extent and she was 
accordingly recorded correctly in the khatian. 

The suit was decreed in the Court of drat 
instance, and this decreo has been upheld on 
appeal by the .Additional Subordinate Judge. 
The defendant No. 1 has appealed to this 
Court. 

The first point urged in appeal is that as 
the Bainukasha deed has not been produced, 
the plaintiff is not entitled to adduce evidence 
of this transaction, and this being so the plaint¬ 
iff has failed to establish his title. _ This 
argument is based on a misapprehension of 
scope of section 91 of the Evidence Act. All 
that section 91 provides is that when the terms 
of a contract or of a grant or of any other de¬ 
position of property have been reduced to the 
form of a document, no evidence shall begiVBQ 
in proof of the terms of such contract, grant 
or disposition of property, except the document 
itself. This, however, refers only bo the me¬ 
thod of proof of the terms of contract, grantor 
disposition of property ; it does nob exolMO 
other proof of the transaction itself, and this 
being so, the Courts below were entitled w 
consider the other evidonoo which was adduced 
in proof of the Bainukasha transaction. 

The next point urged is that certain docu¬ 
ments which have been relied on by the learn¬ 
ed Subordinate Judge are nob admissible m 
evidence. These are exhibits 9, 7 ^ 

From exhibit 9 it appears that one Saiyeu 
Mehdi Hussain brought a suit for speoifio po^- 
foimanoe of contract of sale against 
mat Kubra and the plaintiff No. 1. "J”® 

suit it was urged that Musammat Kubra nau 
entered into a contract to sell her mokarto/^* 
share to Mehdi Hussain, and in that suit nm 
ther the title of Musammat Kubra nor ® 
title of Rabat Hussain was denied, althcwg 
the defendant No. 13. the husband of 
No 1, gave evidence against the plaintim 
is dear that the husband of the defendan 
No. 1 has for long been trying bo 
the plaintiff No. 1 from the disputed 8h« 
That document then is clearly evidence w 
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what it is worth. Tho next dooumont is ex¬ 
hibit 7, This mentions that Nazir fiavo an 
ijara of 14 dams and odd share along with 
other properties to tho defendant No. 13, and 
what the learned Subordinate Judge says in 
regard to this is that this share although it is 
stated to he milkiat evidently refers to the 
mofearrari* interest as it is nobody’s ease that 
Nazir had any share in the vulkiat of village 
of Rampokhar. The inferenoe may perliaps 
be a wrong one, but it is certainly a legitimate 
one to draw and here again the document is 
clearly evidence for what it is worth. Simi¬ 
larly exhibit 3 also shows that defendant 
No. 13 had knowledge of the plaintiff No. I’s 
purchase and this again is evidence. The 
Courts below were therefore entitled to con¬ 
sider all these documents, and their hndings 
are findings of fact with which wo cannot 
interfere in second appeal. 

The last point urged is that the decree 
which has been granted to the plaintiff 
contains a declaration that the defendant 
No. 1 is the proprietor, and it is contended 
that this is not a declaration to which the 
plaintifi is entitled. This is admitted by the 
learned Vakil for the respondents and this 
declaration should clearly be omitted from 
the decree. 

In the result, then, I would dismiss 
this appeal except for tho slight modihoation 
to which I have referred, namely, that that 
part of the decree,. which declares that the 
defendant No. 1 is the proprietor, should 
be expunged. The appellant will bear the 
costs. 

Das J. - -I agree. 

N. Ti. Appeal dismissed. 


BOMBAY HIGH COURT 

First Givir. Appi^al No. 5 op i9‘2i. 

March 1, 1924. 

Present : —Sir Norman Maoleod, Kt, 

Chief Justice and Mr. .lusbioe Coyajee. 

IRABASAPPA BIN GANGAPPA DALAB 
AND ANOTHER—Plaintip'ps—Appellants 

versus 

BIIADRAWA KOM DOD BASAPPA 
PRABHU SHETTl— Defendant— 

—Respondent. 

Second appeal—Finding oj Jact—DUtorted view oj 
cvidcyxce—High Courl, whether will interfere 

Where the lower AppellateCoart bus takeu a wholly 
di.storted and iDdefoti'ible view of the evideuce iu the 
case, the High Court will iuterfere with a findiug of 
fact OQ second appeal. 

Appeal from the decision of the First Class 
Sub-Judge, Uharwar, in Suit No. 73 of 1919. 

Messrs. Bhadurji and Nilkanth Atmaram, 
for the Appellants. 

Messrs. Stra7igmnn and A. G. Desai, for the 
Respondent. 

JUDGMENT .—The plaintitt, a minor, 

filed this suit through his next friend, the 
natural father, to get a declaration of bis title 
under a Will which be propounded as being 
the last Will of one Dod-Basappa. This docu¬ 
ment is a holograph Will, purporting to have 
been written and executed by Dod-Basappa on 
the l6th September 1918. Dod-Basappa at 
that time was a comparatively young man, 
but he was suffering from chronic asthma; and 
although a person may be suffering from as¬ 
thma for many years without any fatal result, 
it is common knowledge that attacks of 
asthma are very unpleasant. They may vary 
in severity, and one of these severe attacks 
might have induced a desire in Dod-Basappa 
to make provision for the tuture. 

Briefly, the Will, after reciting that the 
testator had no heirs such as near Bbaubands 
etc., and no male or female issue, but only hii 
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wile Bhadri, directed bis wife to adopt the 
plaintiff, and no one else. Then there is a 
further direction that if the plaintiff was not 
adopted by Bhadri, even then he was to be 
the full owner of the testator’s property. 

There is notliing whatever against the pos¬ 
sibility of Dod-Basappa having executed such 
a document, ft has been suggested, and 
this suggestion found favour with the learned 
Judge, that the very iniquitous nature of 
the Will was per se a cogent factor against the 
plaintiff’s case As the learned Judge says 
“ the plaintiff’s case totters to the ground by 
the sheer weight of its own wickedness.” 
But we see nothing unnatural in a Hindu, 
sonless, and not in a good state of health, 
writing a document by which directions are 
given to the widow to adopt the testator’s 
nephew. iJe would be aware that if he died, 
and the adoption was made, the adopted son 
would succeed to the property, but during his 
minority the property would be managed by 
the widow, and the widow in any event would 
be entitled to maintenance even if slie refused 
to adopt, aud the boy directed to be adopted 
became the owner of the property. That 
would uot, and could not, defeat the widow’s 
rights to maintenance. 

The plaintift’s case is that the Will having 
been made on tho 16th, the testator left on 
the 17th for Uubli. Before leaving, he handed 
the Will to his aunt Irawa for safe custody. 
She says that after making the Will Dod- 
Basappa handed it to her and asked her to 
keep it, saying that he was suffering from 
asthma and that he had made a document in 
plaintiff s favour. He not only told her and 
sister Eachaway the purport of the Will, but 
also read out the Will to them. He put the 
Will in a piece of cloth, and while delivering 
it to her, told her to return the document, if 
he recovered from his illness and returned 
homo, if not, to hand it over to tho plaintiff's 
father. The learned Judge says that “this 
story sounds like a fiction. It was ridiculously 
absurd and incredible, if not actually inconceiv¬ 
able, that a business man like Dod-Basappa 
would deposjt for safe custody an important 
document like a Will with an old and illite¬ 
rate woman albeit she was his aunt.” 

We do not know whether Dod-Basappa was 
a business man. But in any event we do nob 


see anything incredible or inconceivable in his 
handing over this document to Irawa for safe 
custody, while he went away to Hubli and to 
Kopbal. 

Dod-Basappa was treated by a Doctor at 
Hubli, and then went on to Kopbal, where be 
fell ill in December and died on the 7th. 10 or 
15 days after his death the plaintiff's father 
went to Nidguudi and obtained the Will from 
Irawa. Certainly, the Will was produced by 
him by the I5bh of January, by which time 
the question with regard bo the correction of 
the Record of Rights had become important, 
and it is difficult bo say that the delay of 20 
days in producing the Will must necessarily 
blirow doubt on its genuineness. 

Wo sec, therefore, nothing in the circum¬ 
stances which would throw any suspicion on 
the story told by the plaintiff’s witnesses. 
Therefore, the important question is whether 
the evidence of the attesting witnesses could 
be relied upon, remembering always that this 
purports to be a holograph Will entirely 
written by the testator, and it is certainly 
extremely improbable that a person wishing 
bo pub forward a forged Will, would run the 
risk of imitating the handwriting of the 
deceased, or get it imitated by some one else, 
when it would be so easy to attack a forged 
document spreading over more than a folio 
page. It would be much simpler bo have 
had the Will written out by a professional 
writer, in which case it would only be neoes* 
sary to imibabo the signature of the deceased. 
Therefore there is nothing improbable in the 
whole story put forward by the plaintiff with 
regard bo the genuineness of the Will, and on 
tho other hand when a holograph Will is 
attacked, the probability against such a 
forgery being attempted is very strong. 

Having read the evidence of the witnesses 
who attested the Will, we do nob think the 
strictures made agaiust thorn by the learned 
Judge can be supported. He says “ their 
evidence is nob free from conspicuous defects. 
Much of it is obscure and unsatisfactory. 
The boldness of it is highly suspicious. Tfi® 
witnesses come on the scene, hear the Will 
read out by the testator, see him appending 
bis signature, attest the Will and then disperse. 
This is their story in a condensed shape. 
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There are many oases where that is exactly 
what happens with regard to the attestation 
of a Will A witness is called to sign. Lie is 
either told, or not told, that the document 
which ho is being asked to attest is a Will. It 
is not necessary even for the Will to be road 
out to him Ho sees the testator sign the 
document, and then he attests and then ho is 
told to go. 

Then the Judge says. “ They (the attesting 
witnesses) are singularly reticent as to the 
other important particulars concerning the 
Will. They do not know whether any draft 
was prepared or by whom or whether any 
lawyer or other person was consulted. None 
of them, not even Huohappa, who claims to bo 
bis intimate friend and was his partner in a 
gin, was consulted by the deceased in respect 
of the Will. They did not know until the last 
moment why they were summoned by the 
so-called testator. They do not even pretend 
to have witnessed the writing of the Will by 
Dod-Basappa or to speak to the identification 
of his handwriting. They do not say why the 
Will was left unregistered, when it could have 
been easily registered or why the deceased 
made no provision at all for his wife, whom 
he left absolutely at the mercy of a stranger 
like the plaintiff’s father. On all these 
important matters the witnesses throw no light 
at all, though they speak in a parrot-like 
fashion the minute particulars as to the order 
in which they attended and left the place and 
the order in which they attested the Will ” 
We should have been very much surprised if 
they had possessed all that information 
which the Judge expected of persons who 
attest a Will, with the result that if they 
could not give all these details to the Court, 
suspicion would be oast on their evidence. 

No doubt, in the first place, the plaintiff has 
to prove the document on which he relies, but 
when he has once gone as far as putting before 
the Court a prima facie case which bears the 
signs of its being genuine, then it is for the 
defendant to produce reliable grounds for 
upsetting the plaintiff’s case, and satisfy the 
Court that it is not only improbable but im¬ 
possible. 

With regard to the writing of the Will, the 
Judge has to admit that there is much res¬ 
emblance in the signature on the Will with the 


deceased’s signature in the school ngistor 
Exhibit l-lfi. IIo compares tho writing of the 
Will with tho hand-writing on certain po.st- 
cards written by the doooased, and sots out 
many diiTorencos with regard to particular 
letters, comparing those letters in tho Will 
with similar letters in the post-cards. 

Now, as the learned Counsel for tho ap¬ 
pellant pointed out, it is not fair to compare 
the free handwriting spread over a folio page, 
with plenty of spac', and a post-card in wliioh 
the writer has to oondonse all he wishes to 
say, in the exiguous spaoo provided by the 
Post Office. The writing must necessarily be 
far more cramped, and naturally various 
letters in tho post-card writing would differ 
from the writing which is nob cramped. 
Therefore, although we do not profess to have 
any knowledge of Kauarose, wo are not pre¬ 
pared to accept all these minute differences 
between the writing on tho Will and the 
writing on the post-cards which are relied on 
by the learned Judge as helping him to arrive 
at the conclusion that the Will is a forgery. 

The learned Judge himself was of opinion 
that the whole o^ the evidence produced by 
the defendants was suspicious and much of it 
concocted. That of course is not by itself 
conclusive, as the plaintiff had undoubted¬ 
ly to prove the Will on which he relied. 
But it certainly shows the length to which 
the defendants were prepared to go in order 
to defeat the plaintiff’s case. We cannot 
agree with the grounds which the learned 
Judge gives for not relying upon the evidence 
of the attesting witnesses, and the opinion be 
has formed as to the surrounding circum¬ 
stances which went to support his appreciation 
of that evidence. It seems to us that having 
once made up his mind to dismiss the plaint¬ 
iff’s suit on the ground that the Will was a 
forgery, he was forced to take a distorted view 
of the plaintiff’s evidence and the surrounding 
ciroumsbances, in order to give reasons why he 
did not believe the plaintiff’s case. Thus al¬ 
though we are adverse to upsetting the deci¬ 
sion of the Court below on a question of fact, 
we think on a very careful consideration of 
the evidence in this case, and all the oiroum- 
stances connected with it, that the Judge was 
not justified in dismissing the plaintiff’s suit. 
Therefore, we must allow the appeal and hold 
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that the Will has been proved. But as the 
learned Judge points out “ the 6rst defendant 
cannot be ousted from the possession of the 
plaint property, unless she is first given an op¬ 
portunity to adopt the plaintiff within a roasou- 
ahlo period of time, say six months or so. If 
she fails to adopt the plaintiff during this per¬ 
iod, she should lose her right to the possession 
and enjoyment of the property.” We think 
that was a right conclusion to come to in the 
events that have been proved. We direct that 
the let defendant should have from the time 
the proceedings reach the lower Court six 
months, within which to adopt the plaintiff, 
and in default of adoption, the plaintiff will 
have liberty to apply for a decree for posses¬ 
sion. No order as to costs. 

N. H. Apical allowed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 564 op 1921- 


January 3, 1922. 


Present Mr. Justice Newbould and 
Mr. Justice Cuming. 


GOUR CHANDRA GOSWAMI and 
ANOTHER—Plaintiffs —Petitioners 

vetsus 

The CHAIRMAN op the COMMIS¬ 
SIONER op the NABADWIP MUNICI 
PALITY, district NADIA— Depen¬ 
dant—Opposite Party. 


Ctytl Procedure Code (Act V of 1908), s. 161 ,0 Vll 
-Inherent, peters, exercise of—Court. wheOver ca 
introduce new forms of procedure ^Counter-claims 


The Court i. not justided in applying it. power, of 
inhetent jurisdiction to introduce a new form of pro- 

oedure for which no provision is made by the law. 

Order Vm of the Civil Procedure Code provides for 
dealing with set of! but makes no provisions for 

oounterolaijns. 


Messrs. Dwarka Nath Mitra and Tarakeswar 
Pal Choudhury, for the Petitioner. 

Mr. D. N Bogchi. for the Opposite Party. 


JUDGMENT. —This Rule is directed 

against an order of the Munsif, first Court of 
Krishnagar, allowing the defendant, opposite 
party to file an additional written statement 
and to let it be treated as a oross-plaint. The 
suit between the parties is one for declaration 
that certain property was not liable to assess¬ 
ment to house tax. 

The Code of Civil Procedure provides in 
O. VllI for dealing with set-off but makes no 
provision for counter-claims. In English Law 
the modern counter claim is the creation of the 
Judicature Act. Order VIII only provides for 
set off in suits for recovery of money. It is quite 
clear that there could be no set off in a suit like 
the present one. The Munsif was not justified 
in introducing the principle of English Law in 
the trial of a suit in this country. There would 
be no hardship on the defendant in requiring 
him to file a separate suit to obtain what he 
claimed as relief in his additional written 
statement. The usual procedure of trying 
two cross-suits together could be followed if 
the Court in which these suits were pending 
in the exercise of its discretion thonghb it 
desirable that that should be done. The 
Munsif was nob justified in applying his 
powers of inherent jurisdiction to introduce a 
new form of procedure for which no provision 
is made by the law. 

We accordingly make this Buie absolute 
and set aside the order of the Munsif allowing 
the defendant’s additional written statement 
to be treated as cross plaint. This order will 
be no l>ar to the defendants bringing a separate 
suit on the same cause of action if he thinks 
fit to do so. 

The petitioner is entitled to his costs of this 
Rule. Hearing fee one gold mohur. 

K. s. D. Rule made absolute. 
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RAMABAI V. HARNABAI 

PRIVY COUNCIL 

Appeal from the Bombay High Court. 

February 1, 1924. 

Present-Iiord Sbaw, Ijord Rlanesburgli aud 

Sir John BJge. 

RAMABAI— Appellant 

versus 

HABNABAI— Respondent. 

3minLav}—Adopti\m, penoer to mako—Disguali- 
jica Hon — Leprosy. 

Undor th6 Hindu Lawi lepto^y, in order to deprive 
a person of the power of making an adoption, must be 
of a nature to cause deformity and unfitness for eooial 
interooursO' 

Kayarohana Pathan v. Subharaya Thevan, 19 Tnd. 
Caa. 690 ;_88 Jt. 250 ; 13 M. U T. 460 ; (1913) Jf. W. 
N. 642; 2d M. L. J. 251: Mohnni Bhagahan Ramanuj 
Das V. AfoArmf Roghunanclan Ramannj Das» 22 I. A. 
94; 22 3. 843 ; 6 Sar. P. C. J. 686; 11 Ind. Deo. 
(N. S ) 558 (P. C.', Janardiian Pandurann. Qopal, 
6 B. H C. R. 115, (A. C. J.), referred to. 


Mr. Narasimham, for the Appellant. 

Messrs. De Gwytker and Parikh, for the 
Respondent. 

JUDGMENT. —The case for the appellant 
has been stated with admirable olearness and 
brevity by his Counsel, bub their Lordships do 
nob think it necessary to call for any argu¬ 
ment for the respondents. 

This is an appeal from a decree of 5th Decem¬ 
ber 1918 of the High Court of Judicature at 
Bombay, which affirmed a decree dated Isb No¬ 
vember 1916, of the Court of the Additional 
First Class Subordinate Judge at Poona. 

The only question submitted to the Board, 

and now subsisting, is as to the oonditioo of 

body, and possibly of mind, of one Narayan 

Mawal. The appellant maintains that 

Narayan Mawal was so afflicted with leprosy 

as to deprive him of the position of being joint 

owner of certain family property, and, secondly 

to deprive him of the ability to make a valid 

adoption of a son. His natural son had died, 

and the adoption was made a few weeks before 

ms death. Had Narayan not been a leper, 

this natural and proper act could not have 
been challenged. 

1 0-.25 


In the opinion of tho Board, no question of 
fact arises on this appeal. It appears to bo 
definitely concluded by both of tho Courts 
below, which both concur in their findings. 
The High Court in terms osprossos approval 
of the dooisiou of the Court of first instanoe; 
and tho decision of tho Court of first instance 
is to the effeob that Narayan Mawal was nob 
So crippled or disabled by bodily infirmity or 
deformity as to cease to be a useful member 
of society, capable of holding aud enjoying pro¬ 
perty. Their findings show that, although be 
was allliobed with a certain type of leprosy, it 
was a type not very apparent except to minute 
inspection, and certainly a type which did not 
unfit him for performing both social and religi¬ 
ous duties in company with others. 

In these circumstances, the law of the case is 
attacked by appellant’s Counsel, Imt the law of 
the case may be stated to have been well 
settled in India for very many years. In the 
case of Koyarohana Patha7i v. Suhbaraya 

(1) a joint judgment of Benson and 
Sundara Ayyar, JJ. concludes with the follow¬ 
ing proposition:— 

Deformity and unfitness for social inter¬ 
course arising from the virulent and disgusting 
nature of the disease would appear to be what 
has been accepted in both the texts aud the 
decisions as the most satisfactory test.” 

In the case of Mohufit Bhagawan Ramanuj 
Das v. Mohunt RoghunumhinBamanuj Das(2), 
air Richard Couch delivered a judgment of 
this Board which substantially agreed with 
that best. Sir Richard Couch was already 
deeply committed on the subject for so far 
back as the year 1863, in the case of Janav- 
dhan Pandurang v. Gopal (3), he had expressed 
himself in nearly similar terms. 

The result is that their Lordships will 
humbly advise His Majesty that this appeal be 
disallowed with costs. 

z. K Appeal dismissed. 

Solicitors for the Appellants, T. L. Wilson 
&Go. 

Solicitor for the Respondent, Edward Dal- 
gado. 


oo ji. ; 10 111. ij Ts 




aa Aua. ua3. oyu. ......__, * 

(1913) M, W. N. 642 ; 26 M. L. J. 261. 

(2) 22 I. A. 94 ; 22 0. 843. 6 Sar. P. 0. J. 626 ; H 

Ind. Deo. (N. B) 668 (P.O). 

(3) 5 E. H. C. B. 145. (A. 0. J.) 
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LAHORE HIGH COURT, 

First Oivkj Appratj No. 2744 of 1917. 

Juno 14, 1921. 

Presint: —Mr. Juf^fcico Broa'lway and 
Mr. Justico Abdul Qadir. 

RULYA RAM and others— 
Plaintiffs—Appellants 

ve rs 

Mt. B. RADAME and another— 
Defendants—Respondents. 

specific Relief Act {I of 1877) Adoption 

invalid^Prcsuinplivc heir—Dedaratonj sfit, )iiain- 
lainability of. 

A rovoriionor who i%tho presumptive heir can maic- 
taiu a suit to have an adoption made by tho life-ten- 
ant deolared invalid so far as he himself i.s concerned. 

Messrs. Muhammad Bo fi auH Uakhshi Tek 
Chand, for bho Appellants. 

Messrs. Madan Gopal and Lala Fakir Chanda 
for the Respondents. 

JUDGMENT. —The following short pedi¬ 
gree-table will illustrate this case :— 


Hand Lai 

^ __L 

Afusaw:Miui_Harnam Hans Haj Day a Lai 

Munna Singh, | | 

MuS((m«in/—Kahmiti Rulya. Sam man 

Badamo Lai. (I’lainti0). Lai. 

iDofendant). j 

Tndor Jit Radha Kishen, 

(Defendant) (FlaintiS 2), 

adopted bv 
Musavimat Badamo, 

The plaintiffs Rulya and Radha Kishen in¬ 
stituted a suit against Musammat Badamo 
and Indar Jib asking for a declaration 
to the effect that an alleged adoption by 
Musammat Badamo of Indar Jit should be 
declared illegal and set aside so far as the 
plaintiffs were concerned. The pleas raised 
by the defendants are indicated by the issues 
settled by the Trial Court (page 4 of the 
printed paper book). The Trial Court held 


that the adoption was invalid and that the 
plaintiffs' suit was well founded. During the 
course of the trial an application was put in 
on l)ebalf of the plaintiffs to the effect that in 
their opinion it was not necessary to come boa 
decision with regard to issue No. 3. The Trial 
Court gave no decision on that issue holding 
that on the findings arrived at by it, it was nob 
relevant. The plaintiffs having been granted 
a decree Musavimat Badamo and Indar Jit 
preferred an appeal bo the District Judge. 
There again, the plaintiffs respondents through 
their Counsel, urged that the decision on 
issue No. 3 was not essential for decision of 
the case. At the same time their Counsel 
said that if the Court should be of opinion 
that a decision was necessary, there was 
sufficient material on the record and a 
decision could be arrived at. The learned 
District Judge came to the conclusion that a 
decision on the said issue was imperative but 
considered that it was necessary to decide 
that issue as the plaintiffs appeared bo be 
unwilling to have it decided. Holding that a 
suit for a mere declaration without any conse¬ 
quential relief did nob lie, he accepted the 
appeal and dismissed the suit on the ground 
that no cause of action was disclosed. 
Against this dismissal the plaintiffs have come 
to this Court in second appeal through 
Mr. Tok Cband and wo have heard Mr. Fakir 
Chand on behalf of the defendants res¬ 
pondents. 

Various authorities have been cited before 
us by Mr. Tek Chand, for example, Cheriivoiu 
Punnamma v. Cheruvolu Permzu (1), Kalom 
Kom V. Padapa (2), Soudagar Singh v. Pardip 
Narain S^n(Jh (3). Wo do nob, however, think it 
necessary to discuss these authorities as in our 
opinion the appeal must succeed. 

Section 42 of bho Specific Relief Act provid¬ 
ed that any person entitled to any legal oharac- 
bor may insbitube a suit against aay person 
denying, or interested to deny, his title to such 
character and the plaintiff need not in such 
suit ask for any further relief. Here it seems 
to us that the question involved is one of the 

(1) 29 M. 890; 16 M. L. J. 807; 1 M- h. T. 189. 

(•2) 1 B 248; 1 Ind Deo (N. S.) 166 . 

(9) 43 Ind Ca-^. 484 ; 45 0. 610 ; 46 I. A. 21:4 P- 
L. W. 62 ; 34 M. L. J. 67 ; 23 M L. T. 31 ; 18 A. h- 
J. 61 ; 7 L. W. 146 ; 27 0. L. J. 186 : 22 0. W. N- 
436 ; (1918 ) M. W. N. 823 : 20 Bom. L. R. 509. 
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status ol the parties. Id the Court below the 
defendants respondents admitted that the 
plaintiffs appellants wore rovorsionors, and a 
perusal of the pedigree-table shows that ordi¬ 
narily speaking the plaintiffs would suooeed to 
any property left by Harnam Singh. In this 
ease, therefore, it seems to us that they may 
well be termed presumptive heirs and there¬ 
fore, they are entitled to challenge the adop¬ 
tion. In this view we are supported by Illust¬ 
ration (/) to section 42 of the Specific Uelief 
Act. It may be that the defendants could 
prove that Musammat Badamo was the full 
owner of the estate left by Harnam Singh, and 
that for that reason the plaintiff had no right 
to the said property. That question has been 
raised in issue No. 3 and as the learned 
District Judge considered that a decision of 
that issue was necessary, in our opinion he 
should have adjudicated on that issue when 
the case was before him. 

We accept this appeal and setting aside the 
order of the learned District Judge return the 
case to him for a re-hearing and disposal in 
accordance with law. Costs will be costs in 
the cause. Stamp on this appeal will be 
refunded. 

N. H. Order set aside. 


CALCUTTA HIGH COURT. 

Letters Pateht Appeal No. 26 of 1921. 

January 9, 1923. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Bankin. 

HARISH CHANDRA SAHA— Appellant 

versus 

HARISH CHANDRA CHUCKERBUTTY 
AND OTHERS—Respondents. 

Way, right of—Public high-way’^Privatc pathway 
—Suit to enforce right—Special damage. 

** By the Gojnmon Law oi Eagland, tbete are 
three disticot olaaaea of tights of way and 
other similar rights. First, th^re are private 
rights, in the strict sense of the term, vested in the 


partioular iudividuals or tho ownors of p.irti- 
oulat teDeinoQt'i ami .<uoh riclUs oojutnouly have 
their origia iu graot or proscription. Secondly, thero 
are rights belonging to oortaiii classes of per^on.^, 
certain portions of tho pablio, suoh as the freoineu 
of a oity, the tenants of a raiuor or the inhabitants 
of a parish or villige. Suoh rights coininouly havo 
their origin in custom Thirdly, there are public 
right-s in tho full sense of the torin. which exist for 
tho benefit of all tho Kings’ sabiccts, and the 
source of tho-e is ordinarily dedication.” 

A suit for tho enforcement of a private right of 
way is maintainable without proof of special damage 
It is only in the case of a public high-way that the 
question of special damage arise'. 

Appeal agaiust the decree of Mr. Justice 
Panton, dated tho 15th July 1921, in F. A. 
No. 778 of 1920. 

Messrs. Atul Chandra Gupta- Bhagirath 
Chandra Das, for the Appellant. 

Mr. Gopal Chandra Das, for the Respond¬ 
ents. 

JUDGMENT.- -This is an appeal under 
Clause 15 of the Letters Patent from the 
judgment of Mr. Justice Pauton in a suit for 
declaration and enforcement of a village path¬ 
way in village Backrabad ordinarily known as 
Ram Chaudrapore. 

The plaintiffs asked for declaration of a 
village path-way used by all the people of the 
village for certain specified purposes. The 
defendants contended that the alleged path-way 
was not a public highway bub was a permis¬ 
sive foot track. Thereupon several issues 
were raised ; the sixth was to the following 
effect: 

Did the lands of schedule 2 of the plaint 
ever appertain to a public gopath as alleged 
in the plaint: Was there any public gopath 
over the lands of schedule 1 of tho plaint or 
any part of it ? If so, what was its breadth 
and have the defendants encroached upon it in 
the way described in the plaint, namely, 
by the erection of fences seven years prior bo 
the institution of the suit.” 

The Trial Court considered the evidence and 
came to the conclusion that the case alleged 
by the plaintiffs had been made out. In one 
passage of his judgment, the Munsiff states 
that “subject to some difference between the 
parties as to the breadth of tho gopath it ig 
an admitted fact that the existence of th 
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gopath is admifcfced, subject: only to the dispute 
as to the right ot passage of men with 
ploughs etc., over the bari of the defendant 
No. 1 and the other defendants,” The Munsiff 
then considered the evidence and held that 
the existence of the village path was establish¬ 
ed. He next discussed the question of the 
width of the gopath and sumoaarised his con¬ 
clusion in those terms: “ It is no doubt a 
gopath used by the men of the locality and 
they have the right to pass with plough, cattle 
bundles, processions and with dead bodies.” 
In the concluding portion of his judgment ho 
directed the suit to be decreed in a modified 
way and declared the public right of gopath 
in the suit land. 

The defendants appealed to the Subordinate 
Judge and two of the questions urged before 
him wore formulated in the following terms : 
” (1) Whether the plainbills can institute the 
suit without proof of special damage and whe¬ 
ther any special damage has been proved and 
(2) what was the extent and nature of the 
path and whether it is a public path.” It 
would bo observed that the plaintiffs did not 
ask for a declaration of a public high-way 
uor had any issue boon raised to that effect. 
No question had further been raised in tbe 
Trial Court as to the proof of special damage 
to the plaintiffs, and hosv the matter came to 
be argued before tbe bubordinate Judge, has 
not been explained. The reason might have 
been that the Trial Court, in the concluding 
portion of the judgment, had given a decla¬ 
ration of what is loosely called ” a public 
right of gopath ” in the '•nit ’and. Tt mani¬ 
fest however that there was some confusion 
of ideas in the arguments adIressed to the 
Subordinate Judge. The parties apparently 
overlooked the distinction between the differ¬ 
ent classes of ways which were explained by 
Mr. Justice Wilson in the following well- 
known passage from his judgment in Ghuni- 
lal v. Ham Kishcn Sahu (1). 

It may be useful to premise that by tbe 
Common Law of England, there are three 
distinct classes of rights of way and other 
similar rights. First, there are private rights, 
m strict sense of the term, vested in 
the particular individuals or the owners 
of particular tenements and such rights 

(1) 15 C. 450 a lud. Jur. 425; 7 lud Deo s 1 
892 IF. B) ' ^ 


commonly have their origin in grant or 
prescription. Secondly, there are rights 
belonging to certain classes of persons, certain 
portions of tho public, such as the freemen of 
a city, the tenants of a manor, or the inhabit¬ 
ants of a parish or village. Such rights com¬ 
monly have their origin in custom. Thirdly 
there are public rights in the full sense of the 
term, which exist for the benefit of all the 
Queen’s subjects, and the source of these is 
ordinarily dedication.” 

In our opinion, there can be no question 
that the suit was for the enforcement of a 
way of the second class namely, a village 
pathway, and had no reference bo a way of the 
third class, namely, a public highway. This 
distinction has been overlooked, nob infrequen¬ 
tly, and Sir Lasvrence Jenkins, C. J. had 
occasion to emphasise it again, in Kali Gharan 
Naskar v. Bamkumar Sardnr (2). It is only 
in the case of a public highway that the ques* 
tiuD of special damage arises ; where the case 
is one of a village path, there is no question of 
special damage; Harihar Das v. Oiandra 
Kumar Guha. (3) It follows tliab tho Sub¬ 
ordinate Judge should not have gone into tbe 
question of proof of special damage but should 
have coufined himself to the extent and nature 
of the path. 

Bub, the judgment of the Subordinate Judge 
shows that notwithstanding tho confusion 
pointed out, he did in fact consider tbe real 
question in controversy, namely whether the 
existence of the alleged village path bad been 
satisfactorily established by the evidence on 
tbe record. He states in one part of his judg¬ 
ment as follows: ” That there was a village 
path there, is not disputed. In fact, it was 
admitted by the present appellant in the case 
under section 133 Criminal Procedure Code. 
What ho then contended and now contends is 
that it was a path some three cubits, used for 
only passage of men of tho village. The lower 
Court has found this contention to be unten¬ 
able on the evidence on the record, and after 
a perusal of the entire oral and documentary 
evidence in the case, 1 am not disposed to 
disagree with him on tho point”. In this 
view', the Subordinate Judge has confirmed 
the decree of the Trial Court. That decree 
has been confirmed by Mr. Justice Panton. 

(2) 10 Ind. Gas. f,7; 17 0. W. N. 73. 

l3) 49 led. Cas 79; 23 C. W. N- 91. 
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We are of opinion that aotwithstanding the 
U80 of inaccurate expreseioDS in the judgment 
of the Subordinate Judge and possibly in one 
passage in the judgment of the Trial Court, 
the real question in controversy has been 
tried out. There is, consequently, no reason 
to set aside the concurrent decisions of all the 
Courts. We direct, however, that in the 
declaration which has been granted to the 
plaintiffs instead of the expression “ public 
right of gopath," the expression “ village 
right of gopath ’’ be substituted ; subject to 
this amendment in the decree, the appeal will 
stand dismissed with costs. 

N. H. Decree viodified. 


LAHORE HIGH COURT 

Second Civil Appeal No. 2504 of 1922. 

March 17, 1923. 

Present: —Mr. Justice Mobi Sagar. 

MANSA RAM— Plaintiff—Appellant 

versus 

KAIjU RAM AND OTHERS—Defendants— 

Respondents. 

Easemcni^User from time immemoriaU plea oj^ 
Pleadings—New pica in appeal’—Easentent-Imme¬ 
morial user. 

Plaintilfi sued to restraia the defendants from 
taking water from a oertain kul which he claimed to 
be the exclusive property of himself and his brother 
having been constructed by his grand-father. Defend¬ 
ants disputed the plaintiS’s right of exclusive own¬ 
ership and alleged that they had been taking water 
from this kul from time immemorial. The first Court 
having decceeed the suit,on appeal the District Judge 
oame to the oonclusiou that the defendants had 
acquired an easement to irrigate their lands from 
the kul and dismissed the suit. Plaintiff appealed to 
the High Court: 

Seld (1) that the plea of user from time imme¬ 
morial did not amount to plea of easement; 

(3) that the defendants could not put forward a 
new plea in appeal. 

Appeal from tbe decree of the Districb 
Judge, Ambala, dated the 11th July 1922. 

Mr, Shamair Chand, for the Appellant. 


Dr. Gokul Chand Narang, for fche RespoiiJ- 
ente. 

JUDGMENT. —The facte are fully sfcuted 
in the judgment of the lower Appellate Court 
and it is not necessary to repeat them here 
at length. The solo question for determina¬ 
tion in this case is whether the defendants 
have succeeded in establishing a right of ease¬ 
ment to irrigate their lauds from the Kul 
known as the Baoriwali Kul in the town of 
Kalkii and claimed by the plaintiff and his 
brother Ganga Ram as their exclusive pro¬ 
perty. It appears that the Kul passes through 
the lands owned by the plaintiff and the 
defendants and it is alleged by the defendants 
that they have been using it from time 
immemorial. Tbe plaintiff owns a garden in 
this town which is situated just below the 
Maudarwali land owned by defendants Nos. 2 
to 11, and on a level liigher to that of the 
land owned by defendant No. 1 Kalu. The 
plaintiff’s case is that this Kul was construct¬ 
ed by his grand-father Hari Chand, and that 
no other person has the right bo bake water 
from it without his permission or consent. 
The defendants dispute tbe plaintiffs’ right of 
exclusive ownership and alleged as already 
observed, that they have been taking water 
from this Kul for a very long time. The 
following issues were framed :— 

1. Was tbe Kul in dispute constructed by 
Hari Chaud> plaintiff 's ancestor and have the 
plaintiff and his ancestors been irrigating their 
land solely from it ? 

2. Have the defendants been irrigating 
their land from the Baoriwali Kul jointly with 
the plaintiff, and if so for how long ? 

3. Is the suit barred by limitation ? 

The Trial Court has found in favour of the 
plaintiff on all the issues and has decreed the 
suit. On appeal the learned District Judge 
has differed from the findings of the Trial 
Court and has come to the conclusion that 
the defendants have acquired an easement to 
irrigate their lands from the Kul in question. 
The suit has accordingly been dismissed. 
The plaintiff has now come up in second 
appeal to this Court and it has been contend¬ 
ed on his behalf by Mr. Shamair Chand that 
no plea as to an easement had ever been set 
up by the defendants and that tbe learned 
District Judge was not justified in setting up 
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an entirely new case for them in appeal. 
He has contended that in any oaso an 
easement has not been established and that 
the plaintiff is consequently entitled to a dec¬ 
ree. Dr. Gokal Chaud, on the other hand, 
argues that usage from time immemorial bad 
been set up and that this was tantamount to 
putting forward a plea of easoment. He also 
argues tliat the Kul in question is not owned 
by the plaintiff and that it is a natural stream 
from which every person through whoso land 
it passes is entitled to take water. 

It is, however, clear that the contention as 
to the Kul in question being a natural stream 
bad never been put forward in the Trial Court 
and that the only issues upon which the par¬ 
ties went to trial wore :— 

1. Whether the Kul was exclusively own¬ 
ed by the plaintiff or not, and 

2. Whether the defendants have been 
using it for a sufficiently long time to enable 
them to defeat the plaintiff’s claim. From 
the evidence produced it appears that it was 
the exclusive ownership of the Kul which 
was in question and not the fact that it was 
a natural stream or otherwise. The plaintiff 
in support of his contention relied upon an 
entry in the Settlement records of 1882 
from which it appears that the Kid had 
been constructed by llari Chand his 
grand-fathor. Other evidence was also pro¬ 
duced in support of tho plaintiff’s right 
of exclusive ownership. Haria a witness 
on behalf of the defendants, admitted 
that the Kul belonged exclusively to the 
plaintiff and that ho used to irrigate his 
garden with the water of that Kul with the 
permission of the former. It is clear from 
this evidence that the plea of the Kul being 
a natural stream was never even thought 
of and that it was put forward only for tho 
first time in tho lower Appellate Court. I do 
not think that the defendants were entitled to 
shift the grounds of their defence, and I must 
consequently overrule this contention. 

As to the defendants having acquired a 
right of easement, it is obvious that it was 
never definitely stated by them that they 
have been using this Kul as an easement and 
as of right without interruption and for twenty 
years as required by section 26 of the Indian 
Limitation Act. What was stated by them 


in their pleas was that they had been using 
this Kul from time immemorial. This, in my 
opinion, does not amount to sotting up a plea 
of easement, but in any case it appears bo 
me that there is no evidence on the record in 
support of the finding that an easement bad 
been acquired. The learned District Judge 
has referred to certain Jamahandis commen¬ 
cing from 1882 in which defendants’ land has 
been described as Kul irrigated and from this 
description be has drawn an inference that 
land must have beetwirrigated by the Baoriwali 
Kid since 1882. I do not think that such an 
inference can legally bo drawn from this entry. 
The lauds may have been described as Kul 
irrigated, but this surely does not mean that 
they were as a matter of fact irrigated from 
Kul or that they were irrigated from this 
particular Kul. The description only means 
that the lands were capable of being irrigated 
from a Kul. There is no evidence on the 
record to show that the Baoriwali Kul was 
ever utilized from 1882 to 1906 for irrigating 
the defendants’ lands. The Khasra Girda- 
warts from 1906 to 1912 have been placed on 
the record andit appears on a reference to these 
Khasra Girdawaris that some portions of the 
land were cultivated by artificial irrigation in 
tbeso years. I do not think that this evidence 
alone is sufficient to warrant a presumption 
that the lands were irrigated from the Baolu 
wall Kul. In any case usage for six years is 
sufficient to create a right of easement, and 
I do not, therefore, think that the learned 
District Judge was justified in holding that the 
defendants were entitled to the right claimed. 

I accordingly, accept the appeal and setting 
aside the order of the lower Appellate Court, 
restore the decree of the Court of first instance 
with costs throughout. 

K. s. D. Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 114 of 1922. 

Auj^usb 18, 1922. 

Present'.—Viv. Simpson, A. J. 0. 

BHDSAN—Dependant—Appellant 

versus 

JAGESHWAR and another — 
Plaintiffs —Respondents. 

Laiidlord a>»d Tt’nant— Thekadar, posf/iou n/— 
Jjeasf, grant of^Ovdh Rent Act (XXll of 1836), 
Se. 67, 68. 

In the abseuoe of anything to show to the contrary, 
a Hjtffcadar should be presumed to have the ordinary 
-powers of a landlord, including the power to grant 
leases. 

The fact that under section 68 of the Oudh Pent 
Act, a thehadar cannot acquire the tights of a cultiva¬ 
ting tenant does not mean that he cannot convey 
those rights to a tenant. 

Appeal from a decision oi the Sub*.Tudge, 
Sultanpur, dated the 7bh January 1922. 

Mr. S. N. Boy, for the Appellant. 

Mr. E. B. Kidwai, for the Reapondenba. 

JUDGMENT. —There is only one ques¬ 
tion for deoiaion in this appeal, and it would 
present no difficulty were it not for an old 
ruling of this Court. The facta of the present 
case BO far as they need be stated for the pur¬ 
poses of this appeal are that the defendant 
holds a certain tenancy under a lease for 7 
years granted to him by the thehadar of the 
Raja of Amethi. That lease is dated 5bh June 
1919. The plaintiff claims the same holding 
under a lease granted to him by the Raja him¬ 
self. It is not dated but admittedly was executed 
some time in November 1919. It is nob dis¬ 
puted that the plaintiff’s lease is later in date 
than the defendant’s and that if the defend 
ant’s lease is binding on the Raja the plaint¬ 
iff’s suit must fail. The question for decision 
therefore, is whether the thehadar had power 
to grant leases. 

There is a finding of fact by the first Court 
of appeal that it is not possible to ascertain 


tho terms of the theka. Apparoiitly tliore was 
no written dooumonb at all. Thor«) is tlio ovi- 
(lonco on one side of the Raja's agent that 
thekitl()rs in tho Ametlii Raj have no power 
to grant leases and there is tho evidence of 
tho thekaihirs on the other that lie was given 
orally express powers to grant leases. Evident¬ 
ly the lower (’ourt disholiovod liotli tliese 
witnesses, and concluded, as I iiave said that 
it is nob possible to ascertain the terms of the 
thekti. Tho Court, bhareforo, proceeded to decide 
the next question,namely, whether where biiere 
is, on one hand,no express grant bo a thehadar 
cf the power to give leases and, on the other, 
no express rosorration by the landlord with¬ 
holding from tho thehadar tho power to 
give leases the bhekadar will bo considered to 
have the power or nob to havo the power. 
Tlio ruling of this Court which has been 
followed by the Courts below is reported in 
the Rent Act Rulings of Mr. Jacob. It is No. 52 
{Maharaja Jagatji Siwjh v. Bap'tn Muroo 
(l) in the hook and will bo found at page 80. 
Tho facts were on all fours with the present 
suit, that is bo say the thehadar had altered 
blie area and rent of a tenant’s holding and 
the tenant claimed that he could now carry 
on for 7 years without being liable to eject¬ 
ment. It was decided by a single Judge of 
this Court that the tenant could be ejected 
because the thehtdar had no express authority 
to alter the area and rent of the tenants and 
that in the absence of proof of such special 
express autborizabion, the presumption is 
against a thehadar possessing such powers. I 
am unable to follow the reasoning of the 
learned Judicial Commissioner. He says that 
section 68 of the Act expressly declares that a 
thehadar does not acquire any of the rights 
mentioned in section 67, one of which is the 
right conferred by section 36. Ho continues 
"if then a thehadar cannot himself acquire such 
right the presumption is that h-3 cannot give 
a tenant under him such right.’’ With great 
respect there is a confusion of thought here. 
The law has conferred certain rights upon oul- 
bivabing tenants. One of these is a right to 
retain possession of a holding for 7 years from 
the date of admission bo the holding. In the 
absence of section 68 it might have been 
argued that a thehadar possessed this right 

U) Jacob Rent Act Rulings, No. 62, p. 80- 
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along with ofcher rightR of cuHivafcing tenants. 
But the inuontiOQ of the legislature was to 
protect cultivators. There is no reason to 
extend any special protection to a thekadar 
He is a person to whom the landlord transfers 
his own rights of rent collection. Ordinarily a 
thekadcir in dealing with the tenants has 
exactly the same rights as the landlord. He 
is going to manage the estate, realise what ho 
can out of it and pay a certain fixed sum to 
the landlord. IE the full rights of the landlord 
are not conveyed to him he is hampered 
in his management of the estate. But 
because he himgelf cannot acquire the rights 
of a oultivatjiug tenant it does not follow 
that he cannot convey these rights. They 
are rights actjuired l)y the tenants against 
both thiskadcir and landlord. They follow by 
operation of statute upon the granting of a 
lease by the landlord or by any person 
who has authority to grant that lease. These 
statutory rights follow upon the granting of a 
lease by the tliekaiar. But this has no 
bearing on the question whether the th^kadar 
himself is to be placed on a level with a 
cultivating tenant and given the protection 
which the law has provided for cultivators as 
against their landlords. I, therefore, respect¬ 
fully dissent from the ruling in ilaharaja 
Jagatjit Singh v. liupan Murao (1). 

I am glad to Gnd that there is good 
authority for my own view. In Lai v. Raja 
Udya Panap Odya DuU Siyigh{2) the judgment 
1 have just referred to was expressly dissented 
from by both members of the Board of 
Revenue. Mr. Reid, who wrote the main 
Judgment is a very high authority on all 
matters of Revenue Law. That ease has 
been followed by the Board again in Kishan 
Daydl V. Tnakur Prasid (J). I, therefore, decide 
that on the facts found by the lower Court 
the proper presumption is that the thekxdar 
had the ordinary powers of a landlord includ¬ 
ing the power to grant the lease which he 
has granted to the defendant. 

The result is that the appeal is allowed, the 
judgment and decree are set aside and the 
plaintid’s suit is dismissed with costs in both 
Courts. 

N. H. Appeal allowed. 

(2) 9el. Deo. No. U of 1892. 

^3) 88 Ind. Cas. 208 ; 2 0. L. J. 754. 


CALCUTTA HIGH COURT. 

Frist Civil Appeal No. 167 of 1921. 

February 20, 1923. 

Present : —Mr. Justice Mookerjee and 
Mr. Justice Rankin. 

bengal-nagpur railway 

COMPANY, LIMITED— Dependant— 

Appellant 

versus 

FIRM BAL MUKUNDA BISE3WAR 
LALL— Plaintiff—Respondent. 

Laniiiard. atul tcy\anl.^ForJciturc—}Jotice-.-Acccpt- 
anoe of rent — Waiver. 

Acceptanoe by the landlord of rent due after for¬ 
feiture from the lo^soe operates a waiver of the 
notice of forfeiture, notwithstanding the protest of the 
landlord that such acceptance is without prejudice to 
hia right to insist upon the forfeiture 

Case-law discussed. 

Appeal against the decree of the Subordinate 
Judge, 24 Purganas, dated the 2l8t June 1919. 

Messrs. T. K. Ghose, K, M. Sen and P. B. 
Gupta, for the Appellant. 

Messrs. D. N. fitter and N. G. Kar, for the 
Respondent. 

JUDGMENT,—^This is an appeal by the 

defendant Company in a suit for damages for 
destruction of a godown and buildings. The 
damages were assessed by the plaintiff at Rs. 
5,000 ; a decree has been made in his favour 
for Rs. 3,500. The plaintiff was a lessee 
under the defendants and the crucial point in 
the litigation is, whether his tenancy had been 
terminated in accordance with law at the date 
when the godown and the buildings erected by 
him on the land covered by the lease were 
destroyed. The Subordinate Judge has an¬ 
swered this question in favour of the plaintiff 
and we feel no doubt that the view taken by 
him was correct. 

The terms of the tenancy are embodied in 
two documents, dated the 16th December, 
1912. The eighth paragraph of the first 
document states that the Company would 



VoL. 80] 


INDIAN OASES 


201 


BENGAL NAGPUR RY. CO., LTD. V. BAL MUKDND BISESWAR LALL 


give three months’ notice in writing to 
the lessee to deliver up the land and pretnisos 
leased. The soeond paragraph of the second 
document states that the lessee would, during 
the oontiauanoe of the lease, pay to the com¬ 
pany the rent reserved and pay the same in ad¬ 
vance in such number of monthly instalments, 
not exceeding six. as the Company might direct. 
The fifth paragraph further provides that 
the lease might be terminated by either 
party at any time by three months previous 
notice in writing sent to the other party by 
registered post at his or their last known 
address. On the 23rd February, 1917, the 
Agent of the Company wrote a letter to the 
plaintltf, stating that throe months notio3 was 
given under Clause (5) of the agreement and 
the lessee was requested to arrange to vacate 
the site by the 31st May, 1917. It is not 
disputed that this was a good and sufficient 
notice which made it obligatory upon the 
tenant to quit the premises by the date speci¬ 
fied. Thereupon, correspondence took place 
between the parties; but it is not necessary to 
make a detailed reference to the letters for 
the purpose of the decision of the question 
raised before us. On the 7th July 19 l 7, that 
is, after the expiry of the period covered by 
the notice, the Agent wrote to the lessee 
again. This letter states that the three 
months’ notice had expired and yet the tenant 
bad not vacated tho site. Then follows this 
passage. 

I now give you formal notice to vacate 
the site and to demolish your buildings and 
to remove your property from Railway land 
and to restore the site to its former condition. 
In the event of your failure to do so by the 
Slst instant, the buildings will be demolished 
and the ground restored to its former condi¬ 
tion at your cost”. 

Four days later, the Agent addressed the 
following letter to the lessee : 

I understand that you have nob paid any 
occupation fee for the land in question since 
that due for the month of December 19 lb, 
although repeatedly asked for it by the Station 
Master, Gondia and that a sum of Rs. 37-8-0 
is due from you up to the 3 let May, 1917 at 
the rate of Rs. 7-3-0 per mensem. The occupa¬ 
tion fee, as you are aware, is strictly payable 
in advance and should have been paid long 
I 


ago. Howevor, I nosv ask you to remit the 
amount forthwith to our Chief Auditor and 
advise me of your liaviug done so. Rent is 
also reo werable for the p 'riod daring wliich 
you hold over after the expiry of your notice 
to quit, and I hereby call upon you to pay the 
amount at the rate of Rs. 7-8-0 a month from 
Isb June 1917 to tho date of actual vacation ”, 

On the I6bh July 1917, tho plaintiff remit¬ 
ted Rs, 90 bo the Chief Auditor of biie Rail¬ 
way Company with the following intimation. 

We bog bo Bond you enclosed herewith 
Rs. 90 in payment of the occupation fee for 
the land for one year from Isb January 1917 
to Sleb December l;il7.” The next day the 
Chief Auditor sent a receipt in the following 
terms : 

" Received from Mr. Balmukund the sum 
of Rupees ninety only on account of occupa¬ 
tion fee of land at Gondia from January to 
December 1917.” 

On the 2‘4th July 1917, tho lessee sent the 
following information bo tho Agent himself. 

With reference bo your letter dated the 
ilbh July 1917 we beg to inform you that we 
have already remitted Rs. 90 in payment of 
the occupation fee for the land at Gondia for 
the current year to your Chief Auditor, vide 
his cash receipt (iabed the 17bb July 1917.” 

On the 15bh August 1917, tho Agent 
acknowledged receipt of this letter and 
invited the attention of the lessee bo his letter 
of the 7th July 1917. It was added 
in this letter that the lessee was required 
to vacate the site and to demolish the 
buildings by the Slst July 1917 as a result 
of the notice served upon him in terms of the 
letter dated the 23rd February 1917. The 
lessee was informed that if he did nob comply 
with the notice, the buildings would be dis¬ 
mantled by the company. It was finally add¬ 
ed that an account would be prepared credit¬ 
ing the lessee with tho value of the materials 
recovered on dismantling and with the balance 
of rent paid in advance for the period com- 
meocing with the date of the letter, that is, 
the 15bh August 1917 and debiting him with 
the cost of dismantling. The balance so 
found, if in his favour, would be paid bo him, if 
in favour of the Railway, it would be recovered 
from him. The lessee subsequently replied 
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on the 20bh August L917 that as Rs, 90 was 
deposited in advance as rent for the year 
then current, he was not liable to be ejected 
before the end of that year. We need not 
refer to the correspondence which subse¬ 
quently followed. An account was made up 
by the Company of the sale proceeds of the 
dismantled gcdown and buildings and a sum 
of Rs. 34-1-9 was included in tho account as 
the portion of the amount of rent refundable 
according to the letter of the 15th August 
1917. On the 15th August 1918, the plaintiff 
instituted this suit for damages. The defen¬ 
dant contended that tho tenancy had been 
validly terminated by the notice contained in 
the letter of the 23rd February 1917. The 
plaintiff urged, on the other hand, that the 
fact of acceptance of rent subsequent to the 
31st May 1917 operated as a waiver of notice 
and the tenancy was in force on the 19th Sep¬ 
tember 1917, when the Company proceeded to 
dismantle the godown and the building. We 
are of opinion that tho contention of the 
defendant cannot possibly prevail. 


The principle of law applicable to oases of 
this character is now well settled. The accept¬ 
ance of rent due after forfeiture from the lessee 
—and this notwithstanding the protest of the 
lessor that such acceptance is without pre¬ 
judice to his right to insist upon his forfeiture 
operates as a waiver of the notice. As an 
authority for this proposition, it is sufficient 
to refer to the decision of the House of 
Lords in Croft v. Lumly (l), that acceptance 
of rent in these circumstances constitutes 
waiver of notice, notwithstanding that the 
lessor expressly states that ho accepts the 
money as compensation for use and occupa¬ 
tion and not as rent and refuses to recognise 
party paying as his tenant. A similar view 
was adopted by the Judicial Committee in 
Davenport y. Queen {2), which was loliowcd 
in Bex v. Paulson (3). The proposition was 
recognised and applied in Griffin v. Tomkins 
(4J, Strong v. Stringer (5) and Uartell v. 

(1) (I860) 6 II. L. Ca3. 872; 27 L. J. Q. B. 821 • 4 

^1460; io8 

(2) (1878) 3 A. C. U6 ; 47 L. J. P. C. 8 ; 37 L J. 

f A / » 

(3) (1921) 1 A. a 271 ; 90 L. J. P. C. 1 ; 124 L. J. 

« a «/• 


(1) 4‘2 L. T. 359 ; 44 J. P. 467. 

(5) (1890) 61 L. T. 470. 


BlaokUr (6). A tenant whose tenancy 
had been terminated by notice to quit In 
the case last mentioned wrote to his les¬ 
sor enclosing money as and for rent 
accrued due since the expiry of the notice. 
The lessor sent on the letter and enclosure to 
her Solicitors who replied: “our client does not 
recognise you as her tenant, and we will 
retain the money for the time on account of 
use and occupation of her premises and not 
as rent.” It was ruled that notwithstanding 
the terms of the letter, the acceptance and 
retention of the money operated as a waiver 
of the notice and constituted a recognition of 
a continuanoa of the tenancy. This case 
was considered in Davies v. Bristowe (7) and 
some doubt appears to have been expressed 
by one of the Judges who was a party to that 
decision. We must nob overlook, however, 
that the case of Davies v. Bristoioe (7), was 
governed by the provisions of the Bent 
Restriction Act, and as pointed out in 
Shuter v. Uersh (8), the effect of that decision 
is that where a tenant remains in possession 
after receiving notice to quit, there is no 
necessity for the landlord to give him a fresh 
notice to quit before raising the rent to the 
extent permitted by the statute, unless a 
new tenancy has been aotually created, and 
bile mere fact that the landlord accepts rent 
after giving the notice to quit cannot be 
taken as a waiver by him of the notice to quit 
so as bo create a now tenancy. The decision 
in Evans v. Enver (9), which followed 
a dictum in Toleman v. Portbury (10), was 
based on its special facts, which have no 
similarity to those of the present litigation. 
It may be contrasted with the decision, io 
Penton v. Barnett (11), which was followed in 
Shah Wali Ahmad v. Hwssajni Begum (12), 

(6) (1920) 2 K. B. 161; 80 L. J. K. B. 833;123L.T. 
171. 

(7) (1920) 3 K. B 428; 123 L. T. 665. ; 96T. L. «. 
753i 

(8) (1922) 1 K. B 438: 91 L J. K. B 263; 126 
li. T. 345; 20 L. O. R. 148 ; 66 B. J. 158; 80 T. L. B- 
127. 

(9) (1020) 2 K. B. 315; 80 L. J. K B. 845; 128 

L.T. 328; 6i 3. J. 464; 30 T. L. P. 441. , _ 

(10) 11872), 7 Q. B. 344; 41 h. J. Q- B 98; 28 Ij. T. 

292; 20 W. B. 441. , _ 

(11) (1848) I Q. B. 276; 67 L. J. Q. B. H; 77 U. I- 
646: 46 W. R. 33: 14 T L.B. 11. 

(12) 42 Ind. Oas. 665; 2 P. I*. J. 696; 2 P. D- ^ 
52. 



Vou 80J 


INDIAN OASB^ 


203 


SAUU RAM KUMAR V. MUHAMMAD YAKUB 

where Mansur Alt v. Abdul Karim (13), and 
Padmanabhya v. Ranga (14), were cited in 
support of the position that though aooeptauoe 
of rent due prior to eervioe of notice to quit 
does not operate as waiver, acceptance of 
rent due subsequent to such notice has the 
opposite effect. 

In our opinion, it is plain upon well-settled 
principles that the tenancy in this case was 
not terminated on the 31st May 1917 by rea¬ 
son of the acceptance of rent by the landlord 
from the tenant. In this view no other 
point arises in this appeal, we see no reason 
to doubt the correctness of the decision of the 
Trial Judge upon the question of quantum of 
damages. 

The result is that the decree of the Sub¬ 
ordinate Judge is affirmed and this appeal is 
dismissed with costs. We assess the hearing 
fee at ten gold mohurs. 

Z. K. Appeal dismissed. 

il8) 1 Ind. Cas. 763; 10 0. L. J. 107. 

(14) 6 Ind. Gas. 447; 34 M. 161; 8. M. h. T. 110 ; 
(1910) M. W. N. 462; 2o M. h. J. 930. 

PRIVY COUNCIL 

Appeal FROM the Allahabad High Court. 

February 12, 1924. 

Preteni :—Lord Sbaw, Lord Blanesburgh 

and Lord Salvesen. 

SAHU RAM KUMAB^Appellani^ 

versus 

MUHAMMAD YAKUB and another 

—Besfondents. 

Conttruciion of docutnent-^BuiJding cofHract — 
Builder contracting to allow'rtbuie to owner oft schedule 
ed rates of matenaU supplied—Dtepute between par¬ 
ties Butlding not completed — Owner, whether entitled 
to rebate. 

The defendant oontcaoted to build a bou^e for tbe 
plaintifl within one year. The plaintifi under took to 
advance small Rume of money to the defendant and 
the latter agreed to allow a rebate or deduotioB of 10 
per cent, in favour o! the plaintiS on the roheduled 
ratee of articles to be supplied by him- If the work 


was done honestly and well it wa.s left lo the Uiud- 
noss of the plaintill lo allow soinolbiug to tbo doloud- 
ant from this ouninussiou. As tbo work coiiiiuonc'ed 
the plaiutifl began to orilor cb»ir*go: in tho oonstcuo- 
tion almost doubling tho sizo of tbo building. Dis- 
pates arose betweeu tbo parties tho plaintilf doolinod 
to make further advances and the worit was stopijed. 
Thereupon the plaintifi brought a suit to recover his 
commission. H was found that tho work done was 
well worth the full (iohoduled rates;— 

Uetd {\) that the arrangoniont by way of rebate 
or 10 per cent, commission in favour of plaintifi was 
an arrangement that was only exigible and became 
orystalli>6d when tho work was completed 

(•3) that u forlicri thi.s deduction w’as never agreed 
to in respoot of tho additions ordered in tbe original 
building; 

>9) that as the work was not completed and the 
defendant wa’ in no way to blame and there was no 
injustice done to the plaintifi the latter was not en¬ 
titled to reoovor anything. 

Messre. L. De Gruythcr and J. M. Parikh, 
for tbo Appellant. 

Messrs. A. M. Dioine and W. Wallack, for 
the Bespondents. 

JUDGMENT. —This is an appeal from a 
decree of the High Court of Judioatui’e at 
Allahabad, dated the 4th March, 1949. This 
decree reversed that of the Additional Subordi¬ 
nate Judge of Moradabad, dated the 30bh 
September, 1916, decreeing the plaintifi’s claim. 

A building oonbraob by v/ay of oCfer and 
acceptance bad been concluded between the 
plaintiff, who was tbe owner of certain land 
and tbe respondent, a builder apparently in a 
humble way of businessj who. was a contract¬ 
or. Certain subsidiary matters of accounting 
were referred to in the minute argument deli¬ 
vered before the Board. Even if that argu¬ 
ment bad been in all points sound, it would 
have resulted in a relatively trivial readjust¬ 
ment of tbe figure of tbo alleged balance. Their 
Lordships content themselves with observing 
that tbo appeal is decided upon a ooosidera- 
tion of tbe only ground which appears in the 
reasons of tbe appellant. It is not legitimate 
to raise at this Board other and subsidiary 
points which were apparently neither raised 
nor canvassed in tbe Courts below. 

Tho reasons for the appellant’s appeal to 
this Board are substantially confined to one 
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poini;. Tbati bae referonce to a 10 per cent, 
allowance, to be roado by t)\e contractor to 
the owner for commission. 

The Board will now proceed to discuss the 
matter in the light ot tl»e contract between 
the parties. The lorm ol the suit is by the 
owner against the contractor lor a sum 
amounting to nearly Rs 10,000 on the 
allegation that that Rs. 10,000 consistod of 
over-payments made by him as compared 
with the sums to which the contractor was 
entitled under the bargain. The appellant 
made certain strong allegations against the 
respondent and declined to make further 
advances and the work was stopped. 

Their Lordships relor in particular bo the 
offer of the 27bii May 1913. The early por¬ 
tion of that otter is in these terms, and it is 
that early portion which raises, and completely 
raises, the question now at issue before the 
Board:— 

In compliance with your order the under¬ 
signed applicant”—that is the contractor—"is 
Willing to construct the new liothi' in the bagh 
near the distillery in mauza Manpur at the 
rate specified below less Rs. 10 per cent, 
for commission. Rs. 500 will remain as an 
advance, which will be deducted from the 
amount of the last bill. If the work is done 
honestly and well, something by way of re¬ 
ward may kindly bo allowed to the undersigned 
from the Rs. 10 per cent, commission. ' 

Theio is further reference in the acceptance 
to what is manifest, and is agreed. There 
was a most important circumstance, namely 
that the work was to be done within one year. 
In the acceptance of the oiler this and another 
point ar© m&do ol©&r, uanioly/’ 

(l) you should within a year ooustruot" the 
building, and 12J If you would require money 
during the progress of the work you will con¬ 
tinue ^ get money weekly also according to 
need. Finally it may be stated that under the 
contract no provision or bargain is made as to 
additions or alterations." 

Their Lordships have carefully considered 
ambit of these clauses. It appears to the 
Board to be clear that the contract refers to 
one particular building, the size, dimensions 
and even plans of which bad already been 
fixed. The new kothi thus singidarieed 


was that which had been the subject of an 
application submitted with plans, to the local 
authority and by that date approved. 

As this oontraob work proceeded, however, 
it was found that the views of the owner 
were very much larger than those for which 
he had obtained the specific sanction. Within a 
few weeks of tne acceptance of this con¬ 
tract radical changes began bo bo ordered by 
the owner. To epeak roughly, those con¬ 
sisted of the doubling of the size of the main 
building itself ; it was converted into a two 
storey instead of a one storey building ; a large 
and apparently extensive compound was 
walled in, and various other buildings includ¬ 
ing a temple. Tnese were made the subject 
of orders from the owner, and woik proceeded 
accordingly. None of those items, as already 
mentioned, were within at least, the express 
scope of the original contract. 

Their Lordships are clearly of opinion that 
the arrangements thus made forming an add- 
tion of a kind so substantial as to increase 
the original cost from Rs. 21,000 to neatly 
Rs.42,000, musbbe attributed to a new arrange¬ 
ment between the parties, and that that 
arrangement could not, in point of fact, have 
been completed within anything like the 
stipulated period of 12 mouths applicable to 
the first and definitely limited contract. 

In those circumstances it was quite clear 
that the builder still required and possibly 
in even a fuller degree to be accommodated 
with cash bo enable him to undertake the 
heavy and fresh obligations under the ne^ 
contract. It is also further clear on the 
facts that when payments bo account, or 
payments to discharge builders’ accounts or 
the accounts of persons supplying material, 
were made no deduction of 10 per oeut. 
commission was in fact made from these. 
These facts have ft real bearing on the ques¬ 
tion of what was the stage at which such an 
allowance was to be made. 

It appears to their Lordships that upon a 
review of the first contract it is plain that the 
arrangement by way of rebate or a deduction 
of 10 per cent, commission in favour of the 
owner, was an arrangement which was only 
exigible and became crystallised when the 
work was completed and the final accounts at 
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the end of the year were to be made up. 
Upon that oooaaion the Rb. 500 originally 
advanced vjm to be deducted from the 
cumulative sum due to the builder, and 
further the estimate of the 10 per cent, 
oommiesion would be made, not from the 
sums paid but from the scheduled rates for 
the articles supplied, whatever their cost bad 
been. After this reckoning was made within 
or at the close of the year, there would be 
completely determined the amount of the debt 
falling under the 10 per cent, commission 
charged. It was then, in those circumstances, 
that the opportunity would have arisen to the 
owner, to forego making that large deduction 
from his contractor’s prices, and to limit tho 
10 per cent, by such an allowance as was left 
to his own good-will. But the conditions for 
making such a deduction never arose ; the 
contract was not possible of completion within 
the year ; it in point of fact was not com¬ 
pleted ; and the Board agree with the High 
Court that the failure to complete was not due 
to any fault on the contractor’s part. The 
etipulatioQ accordingly disappeared. 

A forliorit in their Lordships' opinion such 
deduction was never agreed to with regard to 
the further work. "What was done was that 
it entered into the head of the owner that 
he had largely overpaid the contractor. 
As it burns out this idea of his was 
illusory ; be had not done so. On the best 
computation that can be made the accounts 
were fairly square, even at the old rates. 

In those oircumstanoos, when a suit was 
brought for the sum of nearly Rs. 10,000 of 
alleged over-payment, the parties most sensi¬ 
bly agreed that a skilled referee should settle 
the amounts. Nor does the Board question the 
propriety of their having said to the referee 
that they were willing that the rates charged 
in the original schedule should be made appli¬ 
cable to the extra works executed. Bub the 
question remains as bo wbat was to be done 
with regard to what one might call the pro- 
location of the right to deduct 10 per cent, 
commission. In the opinion of*bhe Board there 
wasno such prolocatioD. It would have re¬ 
quired a special and particular contract to 
make such a charge applicable to a condition 
of affairs entirely new. 


Their Lordships, however, arc further re¬ 
lieved bo find that bbo referee looking, over 
tho charges atjd tiie work, does go into tlio 
question of whether the work was fairly 
charged at the contract rates without any 
allowaooo being made for tho 10 per oout. 
commission. lie gives ovidcuco which is thus 
narrated in tho judgment of tho High Court : 

Rustanji ”—that is, the arbiter—“ admits 
that the work was well done worth tho full 
rates entered in the schedule oi the 27th May 
1913, without ftoy Rs. 10 per cent, deduction.” 
No injusbioe as between these parties entering 
into this mercantile contract is to ensuo. The 
contrary is the case. The allowance of tho 
10 per cent, which is now claimed in this suit 
by the owner of this piece of land would be * an 
allowance which would permit him to pay 
only 90 per cent, of the value of the work 
wbioh is actually on his property. 

Their Lordships are satisfied that the re¬ 
sult arrived at by the High Court is sound ; 
and they will humbly advise His Majesty that 
this appeal be dismissed with costs. 

N, H. Appeal dismissed. 

Solicitor for the Appellant—Mr. E, Dalgado. 

Solicitors for the Respondents—Messrs, T. 
L. Wilson & Co. 


CALCUTTA HIGH COURT. 

Small Cause Court Suit No. 9193 of 1921. 

November 21, 1923. 

Persent :—Mr. Justice 0. C. Ghose. 

The east INDIAN RAILWAY 
COMPANY— Petitioner 

versus 

KANAILAL— Opposite Party. 

Civil Procedure Code {Act V oj 1908), s. 115— 
xcaye Act s. againft raHtcay 

for dameiges for loss of goods^lJoiicet absence of^ 
Cotift holding notice not neeessary-^Bevisiont whether 
lies. 
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Where a Court has iurisdiofcion to debermiae a 
questioa and it determine^ that question, it oannot 
bo said to have acted illegally or with material irre¬ 
gularity, in the eseroi^e of its jurisdiotion, within 
the meaning of section 115 of the Civil Procedure 
Code merely because it has come to an erroneous 
decision. Where, in a suit against a Railway ( om- 
p*ny, for damages for loss of goods, a Court errone¬ 
ously bolds that notice under section 77 of the Rail¬ 
ways Act, was unneccossary on the facts of the case. 
It Cannot be said that it assumes jurisdiotion which 
had not been vested in it by law, and the decision is 
nob, therefore, open to revision under section Il5 of 
the Civil Procedure Code 


Amir HassanKhnn v. Sheo BaJiSh Singh, 11 C. Q ■, 
11 I. A- 237; 4 Sar P. C. 3. 669 Rafique & Jackson's 
P. C. No. 83; 5 !nd Deo (N S 7fi0 (P. O.t ; C- D M. 
Hindlcri v. Joynarain Marunyi, 54 Ind. Cas. 4P9 . 24 
C. W. N. 28^; 4o 0. 962; Baiakrishna Vdavar v. 
Vasudava Aigar, 40 Ind. Cas. 660; 44 I. A -61; 40 
M. 798; 22 C. W. N. 60; 15 A. L. J. 645 ; 2 P. L. W. 
101: 33 M. L J. 60; 26 C L.J. 143; 19 Bom h. R. 
715; (1917) M. W. N. 693; 6 L. W 501; 11 Bur L. 
T. 48 (P 0.); Amritrav Krishna Deshpandc v. Bal 
Krishna Oancsh, 11 B. 488: 6 Ind. Deo. (N. B.) 821, 
referred to 


Mr. Langford James, fcr the Petitioner. 

Sir B. G. Milter, for bbo Opposite-Party. 

JUDGMENT.-XhU is an applioatioD 

under aeobion 115, Civil Procedure Code 
and lb has arisen under the following oircum- 
ebanoos : - On the 13bh .Tune 1920, the Oppo- 
Bite Party delivered to the Jodhpur-Bikaneei 
Ry. at Bikaneer Station for carriage tc 
Howrah as passenger’s luggage 12 packages, 
7 of which were placed in the guard’s 
van. At Howrah the Opposite Party receiv¬ 
ed all the said packages savo one of those 
placed in the guard’s van, which bad beer 
lost in transit. On the 26bb April 1921 
the Opposite Party instituted a suit in the Cal¬ 
cutta Small Cause Court for the recovery of a 
sum of Es. 981-4-0 in respect of the package 
which was lost against the East Indian Rv 
Company. On the 7th February 1923, the suit 
was decreed in favour of the Opposite Partv 
although the Petitioner Company had taken the 
point bbab no notice of suit under section 77 of 
the Railways Act bad been given The Peti 
tioner Company now contends that tho learned' 
Judge m the bmall Cause Court had exercised 
a jurisdiction nob vested in him by law in en 

Easflil^i '■''p ^uit against the 

bast Indian Ry. Company m the absence of 


a notice under section 77 of the Railways Aol;. 
The Petitioner Company applied bo my learn¬ 
ed brother, Mr. Justice Greaves, on the 20bh 
August 1923, and obtained a rule under sec¬ 
tion 115, Civil Procedure Code against the 
Opposite Party and this rule has now come on 
for'hearing before me. 

On behalf of the Petitioner Company con¬ 
siderable stress has been laid on the case of C. 
D. M. Hvidley V. Joynarain Marwari (1) and 
on the case of The Assam Bengal Ry, Co., Ld., 
V. Radhtka Mohan Nath (2) and it has been 
contended that usurpation of jurisdiction by 
the Small Cause Court by holding that a notice 
under section 77 of the Railways Act is un- 
nocepsary can bo revised by this Court under 
section 115, Civil Procedure Code. 

Sir Binode Mitter for the Opposite Party 
has contended that the present is nob a case 
of usurpation of authority, nor is it a case of 
a conscious violation of a rule of law and that, 
therefore, on the authority of the decision of 
tho Privy Council in Ameer Bossain v. Sh 60 
Baksh Singh (3), the present rule ought to be 
discharged. 


It is well settled that where a Court has 
Jurisdiction to determine a question and it has 
determined that question, it cannot be said to 
have acted illegally or with material irregu¬ 
larity, simply because it has come to an 
erronous decision. The leading case on this 
subject is the case of Ameer Bossain (3), cited 
above, and following this decision it has been 
held that the High Court will nob interfere 
under section 115, Civil Procedure Code, mere¬ 
ly because the lower Court bad wrongly decid¬ 
ed that a suit was barred by limitation, or that 
it was barred as res judicata, or because the 
lower Court had proceeded upon an erroneous 
construction of the sections of an Act, or bad 
misunderstood the effect of a dooumeot ip 
evidence, or had excluded evidence which it 
ought bo have admitted. The Privy Council in 
the case of Ballcrishna Udayar v. Vasudeva 

(1) 54 Ind. Cas 439 ; 24 C. W. N. 2S8 ; 46 C. 962. 

(2) 72 Ind. Cas. 714 ; (1923) A. I. R. (C ) 397 ; 28 
C. W. N. 438. 

(3) lie. 6:111. A 237:4 tfat. P. 0. J. 659; 
Rafique and Jackson’s P. 0. No. 83: 6 Ind. Deo- (N- 
s.) 760 (P.C.). 
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Aiyar(i\ observed as follows;—*' U will be 
observed bbali seotioa 115 applies to jiirisdio* 
tioa alone, the irregular exercise of it or the 
illegal assumption of it. The section is nob 
direoted against oonolnsions of law or fast in 
whioh the question of junsdiotion is not invol¬ 
ved.” There is no doubt that oondiotiog views 
of the scope and efPeot of section 115 are bo 
bo found in the oases in the reports and in those 
latter days 1 do not feel called upon to recon¬ 
cile these oonHiobing views. I ought to al 1 
that my atbonbion has been drawn to the case 
of JannoUzer v. Mohviinl Gka^terji decid¬ 
ed by Jenkins, C. J. and Woo.iroffe, J., on the 
2l8t January 1904, Uareported. The pas¬ 
sages in the judgment whioh are specially relied 
upon are these :—• 

Per Jenkins, G. J.—“I wish bo reserve for 
consideration, should it ever hereafter arise, 
the question whether rejection or admission 
of evidence may not be in some peculiar cir¬ 
cumstances an illegality or material irregu¬ 
larity, as for instance, where it is in direct 
contravention of some statutory provision.” 

Per Woodroffe, J.—” Thus where a Court 
acts upon an unstamped document, where the 
legislature save that it is not to be acted upon 
at all, or on an unregistered document where 
registration is required, the Court has, I 
think, no option bub to follow the mandatory 
provisions of the legislature, and if it does not 
follow such mandatory order, then it acts ille¬ 
gally.” 

No doubt there are these observations, but 
the real question is whether the judgment of 
the Small Cause Court Judge is revisable by 
me on the facts of the present case under the 
first part of section 115, Civil Procedure Code. 
On this point I desire bo adopt the observations 
of West, J., in the case of Amritrav Krkhni 
Deshpande v. Balakrishna Qumsh (5) : — 
Now, jurisdiction, according to the exact con¬ 
ception of it formed by the Roman lawyers, 
consists in taking cognizance of a case involv¬ 
ing the determination of some jural relation, in 
ascertaining the essential points of it and in 
pronouncing upon them. An enquiry into 

(41 40 Ind. Oaa. 650 ; 44 I. A. 261 ; 40 M. 793 ; 22 
a W. N. 60; 16 A .h J. 646 ; 2 P. L. W. 101 ; 83 M. 

L. J. 60 : 26 C. h. J. 143; 19 Bom. L. R. 716 ; <19l7j 

M. W. N. 628 ; 6 L. W. 601; 11 Bur. L. T. 48 (P. C.) 

(6) 11 B. 488 : 6 lad. Dec. (N.’S.) ^L. 


whobhor the jurisdiction exists is not nn exor¬ 
cise of jurisdiction over the case itself, hub an 
investigation of another question altogether, 
tiiab of whether the considerations of oogni- 
zanoB arc satisfied. There is in the deter¬ 
mination of suoh a question no aljudioation in 
bile stricter sense, no ascertainment of jural 
relations and oommind oonseqiionb there¬ 
on. This enquiry, therefore, may pro¬ 
perly 1)0 reviewed in many cases, wiiore 
when the exercise of a true jurisdiction in 
the fuller sense has taken place, no appeal 
or even review may bo possible. If the 
objeoblon that might have been raised as a 
preliminary one is nob in tact raised until the 
hearing of the case has proceeded to a certain 
stage, the enquiry thus provoked is nob thereby 
changed in its character. It is only in a second 
intention of the Court that ” jurisdiction ” is 
used in speaking of such an enquiry as an exer¬ 
cise of jurisdicbioni'objeobions affecting jurisdic¬ 
tion must relate either to the person, the place 
or the character of the suit. If a Court has com¬ 
petence in these respects, it may exercise juris¬ 
diction and does exercise it whether correctly 
or erroneously in dealing judicially with a 
cause placed before it- Jurisdiction again has 
two closely related but distinguishable senses. 
It means sometimes authority, sometimes the 
exercise of the authority and this either in 
investigation or by way of command. Where 
the law speaks of exercise of jurisdiobion, or 
failing to exercise jurisdiction, it means using 
or failing to use authority in entering on an 
enquiry and carrying it to a judicial conclusion. 
The exercise of jurisdiction is nob declined 
when suoh a conclusion has been arrived at, 
merely because, bad the decision on a parti¬ 
cular point been different, further questions 
would have bad to be disposed of.” 

In my judgment, the present is not like 
the class of oases referred to by Woodroffe, 
J. Nor is it like the case where it has been 
hold that, if a Court wrongly decides that a 
suit is of a civil nature and entertains the suit 
on that basis, the decision is open to revision 
under seotioa 115, Civil Procedure Code for no 
Civil Court is competent to entertain a suit 
which is nob of a civil nature. On the facta 
of the present ease and on the judgment of 
bhe'^leamed Small Cause Court Judge, I feel 
great doubt whether I can say that the 
Court bad no jurisdiobion bo entertain this 
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Buib. No doubb bhe Courb has said bhab nobice 
undet section 77 of bhe Railways Act on the 
facte of this caso is unnecessary, bub I think it 
is a strong thing to say tliab bho Courb by hold¬ 
ing bhab a notice under section 77 of bhe Rail¬ 
ways Act on bhe facts of this case is unneces¬ 
sary did assume a jurisdicbion which had nob 
been vested in ib by law. lb may be said that 
this case is on the border line, bub on the 
best consideration bhab I am able to give, I 
am inclined to think that if there is an error 
ab all in this case, it is an error on a point of 
law and that no question of jurisdiction pro¬ 
perly arises on the present application. 

The result, therefore, is that this Rule 
must bo discharged with costs. 

z. K. Buie discharged. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 666 op 1922. 

February 1, 1924. 

Present: —Sir Norman Maoleod, Kb., Chief 
Justice, and Mr. Justice Shah. 

HASHIMBI YAKUB3AHEB BEG 
—Plaintiff—Appellant 

versus 

AJAMATBI MAKTUMSAHEB— 
Defendant —Respondent. 

Muhantmadan Latv^Oift — Possession^ transjcr of 
—Property in possession of inoTtgaQee> 

A Muhammadan father made a gift of a house and 
a piece of land in favour ol hia daughter by registered 
deed. The land wae in possession of a mortgagee. 
Possession of the bouse was transferred to the donee 
immediately and she was directed to take possession 
of the land on redemption. After the ilonor's deith 
the donee got possession of the land from the mort¬ 
gagee in pursuance of the gift ; 

Held, that the gift as a whole should be accepted 
as satisfying the essential condition as to the trans¬ 
fer of possession in pursuance of the gift. 

Chandsaheb Kashtvisahcb v. Qangabait 64 lad. Cas. 
21 ; 45 B. 1296; 23 Bom. L B. 563, relied on. 

Q«a-'re Whether the equity of redemption in 
property which is in the poeaeasion of a mortgagee 
can form the subjeot-matter of a valid gift according 
to Muhammadan Law. 


MAKTOMSAHEB BEG 

Appeal from bhe decision of bhe Assistant 
Judge, Bijapur, in Appeal No. 124 of 1920, 
reversing the decree of bhe Subordinate Judge, 
Muddebehal, in Civil Suit No. 609 of 1918, 

Mr. H. B Gumasie, for bhe Appellant. 

Mr. A. G. Desai, for bhe Respondent. 

JUDGMENT. 

Shah, J.— The question in this second 
appeal relates to bhe validity of the gift made 
by Kamalbeg in favour of his daughter 
Hasbimbi, who is the plaintiff. 

The facts relating to the gift are not in 
dispute now. On November 23, 1899, Kamal- 
heg made a gift of a bouse and certain 
Inam land described in the deed of gift which 
is registered. The recitals in bhe deed relating 
to possession thereof are as follows:— 

“At present the said land has been leased out 
to another person for cultivation. On the 
expiration of the term of the lease you should 
take the same into your possession and carry 
on Vo.hivat thereoi. The house is this day 
delivered into your possession ioxVahivat. 

The land which is referred to as having 
been given in lease was at the data of the 
gift in possession of Venkangowda on terms, 
which are stated in an award between the 
plaintiff and Venkangowda’s representative as 

follows:— 

" Before this gift was made the plaintiff * 
father had, on April 27, 1898, mortgaged this 
land for Rs. 800 on conditions that the mortga¬ 
gee should be in possession of bhe land for twen¬ 
ty years and that hoshould makeimprovemepts 
in the land (Kird). Malgowda is in possession 
of the land up till to-day on this agreement. 
The defendant should show bhe improvements 
as stipulated within twenty years and plaintin 
should pay the amount of Rs. 800 and get 
back the land. Thus has the deceased 
Kamalbeg agreed in writing. The dofendan 
is accordingly in enjoyment of bhe land to 
these nine years." 

A decree was passed in terms of the award 
according bo which the present plaintiff was bo 
get possession ab bhe end of the period oi 
twenty years In 1920-21 without paying any 
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amount, and fcbe sum advanced by the mort¬ 
gagee Venkangowda to Kamalbeg was to bo 
treated as satisfied at the end of that period. 
By a later compromise tbe plaintiff in fact got 
possession of tbe land in 1416 from the mort¬ 
gagee. But tbe other heirs of Kamalbog ob¬ 
structed her possession, and ultimately the 
present suit was filed on November 19, 1918, 
by her against the other heirs of Kamalbeg. 
The Trial Couvtiheld that the gift was valid, 
but the lower Appellate Court held it to be 
invalid on the gronnd that there was no 
transfer of possession of the land. 

In the appeal before us it is urged that 
the gift is valid. It seems to me that this 
argument must be accepted. It is stated in 
the plaint and not challenged in the pleadings 
nor disputed before us that the donee got 
possession of the house under the deed of gift. 
To that extent the gift is valid and has appa¬ 
rently been given effect to. As regards the 
land it is clear that it was in the possession of 
Venkangowda as a mortgagee at the date of 
the gift. No immediate transfer of possession 
to the donee was possible. It does not appear 
that anything was done to give intimation to 
the mortgagee at the time of the gift. But 
the fact remains that in a subsequent litiga¬ 
tion between the donee and the mortgagee’s 
heir, the donee got possession. No doubt the 
donor had died long before tbe donee gob 
possession from the mortgagee under a com¬ 
promise. The true position of Venkangowda 
under the so-called lease was that of a mort¬ 
gagee. The litigation between Hasbimbi and 
Venkangowda’s heir which was settled by an 
award made by the arbitrators shows that 
the gift was treated as valid between them. 

It is true that the donor did not do anything 
beyond executing the deed of gift so far as the 
land was concerned. That was possibly due 
to the fact that Venkangowda died in four 
days from the date of the gift. But we have 
the fact that the possession of the bouse was 
transferred under the deed: and nothing further 
by way of transferring possession of the equity 
of redemption was apparently possible under 
the oiroumsbanoes. The gift would, therefore, 
be valid. The ratio decidendi in Chandsaheh 
Kashimsaheh v. Qangabai (1) wonld a fortiori 

(1) 64 Ind. Oas. 21 ; 45 B. 1296 : 23 Bom. h. R. 
663. 

1 0-*27 


apply bo this case. But it is argued on behalf 
of the respondnnb that tbe gift of the equity 
of redemption is invalid according to Muham¬ 
madan law and reliance is placed upon the 
decisions in lilohinudin v. Mandiershah (2) and 
Ismal V. Ramji (3). 

The decision in ^lohinudin v. Manchcrshcih 
(?) has been criticised by IMahmood, .1, in 
Rahirn Bakhsh v. Muhammad Bnsan (4) and 
on the facts of that particular case it is diffi¬ 
cult to say that the general proposition that 
there could be no gift of an equity of 
redemption was decided. In the later case of 
Ismal V. Ramji (3), the gift was revoked by the 
donor before any possession of the land could 
be taken and it is not easy to say how far that 
circumstance infiuenced the judgment in any 
way. 

There is a very useful criticism of those deci¬ 
sions in Wilson’s Anglo Muhammadan Digest, 
p. 327 {5th Edition); and the view taken in 
the Bombay cases has been criticised by other 
writers on Muhammadan Daw. 

When the simple question arises as 
to whether the equity of redemption, when 
the property is in the possession of the 
mortgagee, could form the subject-matter of a 
valid gift according to Muhammadan Law, these 
decisions would require to be carefully conside¬ 
red probably by a Full Bench,Bub on the facts 
such as we have in this case, that the 

possession of a part of the property given by 
way of gift was transferred bo the donee, and 
that as regards the rest, the donee in fact got 
possession from the mortgagee after the donor’s 
death in pursuance of the gift, I feel clear that 
the gift as a whole should be accepted as satis¬ 
fying the essential condition as to the transfer 
of possession in pursuance of bho gift. 

The decree of the lower Appellate Court 
should be reversed and that of the Trial Court 
restored with costs here and in the lower 
Appellate Court on the defendants. 

Macleod, C. J.- -I agree. 

z. K. Decree reversed. 

(2) 6B. 660; 7 Ind. Jur. 91; 8 Ind. Deo. (N. B.) 
888 . 

(3) 23 B. 682 ; 1 Bom. L, E. 177 ; 12 Ind. Deo. 
(N. B.) 466. 

(4) ^11 A. 1; A. W. N. (1888) 266 ; 13 Ind. Jur. 152; 
6 Ind. Dec, (N. B.).429. 
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CALCUTTA HIGH COURT, 

Appeal from Appellate Decree 
No. 375 OF 1921. 

July 5, 1923. 

Present: —Mr. Justice Rankin and 
Mr. Justice B. B, Ghose. 


(4) that a^^-uming the suit was not ooguisable by 
a Small Cause Court, it was liable to dismissal as 
the agreement ou which it was based did not iuq 
with the land and did not bind the defendant; 

(5) that, in that view of the case, the previous 
decision of the Small Cause Court aud the refusal 
of the High Court to entertain an application in revi¬ 
sion against it, did not operate as re$ judicata, as the 
case was not cognisable by a Small Cause Court. 

Case-law discussed. 


MOBINI MOHAN ROY— Defendant— 

Appellant 

versus 

RAMDA3 PARAM1IAN3A— Plaintiff - 

Respondent. 

Vendor and purchaser—Covenant to pjy rnoney, 
whether runs with land—Civil Procedure Cede {Act V 
of l')03i, ss. ll, 102, 110 —of small nature 

— Appeal, second, whether iies^Rcoision—High Court, 
poW'.r o/—Res judicata—Dcciston of Small Cause 
Court, 

There is no suoh thing as between a vendor and a 
purchaser as a covenant to pay money running with 
the land. 


7 ho prodeoossot of the plaintifi sold certain land to 
the predecessor of the defendant and contemporaneo¬ 
usly with the sale-deed but quite independently of 
it, the latter executed an tkrarnavia whereby he 
bound himself, his heir.s and legal representatives, 
so long as the land was held by them, to piy to the 
vendor and his legal representatives the sum of 
twenty rupees per year for the sheba of a particular 
'I'haliur. dhe vendor subsequently sold the land to 
the defendant. Plaintifi sued the defendant in the 
Small OaU'O Court to recover the sum eecuted to him 
by the ckrarnama and obtained a decree. An appli¬ 
cation in revision to the High Court was dismissed. 
A subsequent suit for similar relief which was tried 
by the Munsif on the ordinary siae was, however, 
dismissed, but was decreed by the District Judge on 
appo,*l. On second appeal by the defendant ; 

Hrid(l)that the suit was an ordinary suit for 
money and was not excluded from the cognisance of 
a Small Cause Court by Article 4 or Article 11 of 
Schedule H to the Ptovinoial Small Cause Courts 
Act ; 

(9) that, therefore, no appeal lay to the District 

Judge again-st the decision of the Munsif dismissinc 
the suit ; ^ 

(3) that a second appeal to the High Court was 
barred by section 102 of the Civil Procedure Code, but 
that It was open to the High Court to treat the 
memorandum of appeal as an application for revision 
and to set aside the decree of the District Judge as 
being without jurisdiction ; 


Appeal against the decree of the District 
Judge, Nadia, dated the 4fch January 1921, 
r'^versing that of the Munsif, Ranagbat, dated 
the 12th April 1924. 

Babus Amarendra Nath Bose and Upendra 
Narain Bagchi, for tbo Appellant. 

Babu Satindra Nath Mukherjee (for Babu 
Tarake.war Pal ChovDdhury), for the Res¬ 
pondent. 

JUDGMENT. 


Rankin, J. —In this case, the defendant 
appeals from a decision of the District Judge 
of Nadia reversing a decision of the Munsif of 
Ranagbat. The plaintiff brought the suit for 
a sum of money as due to him by the terms 
of a document called ekrarnama. That docu¬ 
ment is dated the 28th March 1891 and con¬ 
temporaneously with it on the same day there 
was a conveyance of certain land by the 
predecossor-in-title of the plaintiff to the 
predecessor of the defendant. The terms 
of the ekrarnama have been discussed in the 
judgments of the Courts below and the first 
question is the question of construction. It 
is to be observed that the conveyance contains 
no reference whatever to any suoh covenant 
as I am now about to read from the ekrar- 
narna. The ekrarnama which was executed 
by the defendant’s predeoessor-in title was as 
follows :—“ When you expressed your desire 
to sell your share of the putni and jamai right 
in 7 nouza Goid, village 3alua Parga Ukhara, 
had promised before you that, if the above 
share was sold to me by you, I and my heirs 
and legal representatives shall pay you and 
your legal representatives for the sh^a of the 
Jugal Kishore Tliakur the sum of rupees 
twenty yearly, year after year.” Later on, 
these words occur : “ Therefore, I make this 
eh’ar that, by the grace of Jugal Kishore 
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Thakur as as there shall be any mombor 
in my family and as long as I shall have semin- 
dari right in the above jnouza, I and my 
heirs and legal representatives shall pay you 
and your legal reproseutatives (or the sheha 
of the Thakur the sum of rupees twenty 
per year.’' The oouveyance of the 
same date contains no covenant to an 
equivalent effect and there is no recital 
whatever in it of this ekraynama. Nosv, what 
has happened is this :~The purchaser of the 
property who made the promise contained in 
the ekrarnama conveyed this land to the 

present defendant. The present defendant is a 

purchaser from him. The plaintiff accordingly 
brought the suit against the defendant and he 
brought it upou the ground that the present 
defendant was hound by the promise of the 
mao who had sold the land to him. Tee 
plaintiff says that the promise of the prede- 
essor-in-title of the defendant was intended to 
hind everybody who would come to own that 
land and that the covenant runs with the land. 

Now, in this case, it will bo simplest to 
begin by stating the legal position of the par¬ 
ties. The position of the defendant in the 
face of a claim of that sort is that he is a 
person who is sued upon a claim which is 
unfounded in law. There is no such thing as 
between a vendor and a purchaser as a cove¬ 
nant to pay money running with the land. In 
the case of assingment of lease as between any 
one who may become interested in the term 
and any one who becomes interested in the re¬ 
version it is possible to talk of a covenant runn¬ 
ing with the land. At common law no covenant 
ever ran with the reversion. By the Statute 
law, some covenants may run with the berm 
and some with the reversion and the nature of 
the covenants that can be said in loose langu¬ 
age to run with the land has been described 
in the case-law and in the Conveyancing Acts 
and made more or less precise. The present 
covenant is nob one which can run with the 
land as it is in no way a covenant to pay rent. 
There is no lessor or lessee, there is no term 
and there is no reversion. There is no 
charge on the land. The postion of a purcha¬ 
ser of land whose predecessor became bound 
by a restrictive covenant is dealt with upon 
the principle of Tulk v. Moxhay (1). If there 

(1) (1848) 2 Ph. 774; 18 L. J. Ch. 83. 13. J’lr. 
(0. S.) 89; 12 L. T. 469; 41 E. R. 1143; 78 B. B. 289. 


is a resbriotivo covoiiaub and bho iHiroluisor 
takes with uobioo of it, fchon tlto porpon in 
whoso favour the covenant is made can res¬ 
train the purchaser from acting contrary 
thereto. Tho prosonb case is far removed 
from anything of that sort. When one looks 
at tho berms of fclie ekrarnama, and at tho 
way in which these two dccumontB of tho 
same date wore kept separate, it is abun¬ 
dantly plain that tlio vendor had a mind to 
sell the land with a clean title and that, as a 
part of the consideration, ho took a personal 
covenant from the purchaser which was in¬ 
tended to bind tho latter and his family and 
then only so long as they held tho land. 
There is, therefore, upon the merits, no sub¬ 
stance in the case against the defendant and 
there never was. 

Now, the position in this ease is only half 
dealt with when tho merits are dealt with. It 
appears that, in tho protracted series of 
suits—mostly bub nob all brought in the Small 
Cause Court, these parties have litigated upon 
this matter and the defendant has had very 
poor success. The present appeal is com¬ 
plicated by the further consideration that 
this suit was nob brought in the Small Cause 
Court. 

Au objection has been taken by the plain¬ 
tiff’s pleader bo the effect that, under sec¬ 
tion 102 of tho Code, there is no second appeal 
because the suit was of a nature cognizable by 
the Small Cause Court. I propose to deal with 
the case on both assumptions; hut my opini¬ 
on is that tho suit is simply a suit for a sum 
of money giving a bad reason why the 
defendant is bound by the covenant. That being 
so, I see nothing in Article 4 or Article 11 
of bho second Schedule to the Provincial 
Small Cause Courts Act, bo take away the 
jurisdiction of bho Small Cause Court. 

If that be the true view, then the fact that 
the case was tried by tho Munsif in his ordi¬ 
nary jurisdiction does not take away the prohi¬ 
bition of an appeal contained in the Small 
Cause Courts Act. Authority for that is cited 
to us from Skankarbkai v. Somabhai (2) which 
has been followed in this Court in the case of 
Indra Chandra Mukkerjee v. Srish Ckunder 
Banerjeei^). The result, therefore, on this view 

(2) 26 B. 417 ; 3 Bom. L. B. 129. 

(3) 21 Ind. Gas. ISO; 40 0. 637 at p. 58Q. 
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10 that fehe lirBb appeal was without iarisdiction. 
The second result but for section 102, Civil Pro¬ 
cedure Code would be that this appeal would 
lie to set aside the decree made without juris¬ 
diction on the first appeal. That would bo 
on the well-known doctrines that are laid down 
in such cases as Ga'nucidlioT v. SckhaThtishim 
(4) and Aduram Haidar v. Nakuleswar 
Roy (5). Bub, in this case, there is a further 
complication that there is a special prohibition 
against a second appeal. In that view, an 
objection has been taken by the plaintiff that 
this appeal is incompetent. In my opinion, on 
the assumption which I think to be right that 
the case is cognizable by the Small Cause 
Court, the present appeal is not competent, 
and is barred by section 102, Civil Proce¬ 
dure Code. Bub it is open bo the appel¬ 
lant to ask us to treat his memorandum 
of appeal as an application in revision and 
to set aside the order made without juris¬ 
diction. This has been done before now. 
One instance my learned brother points 
out bo me is the case of Baikimta Sath G'o5- 
■wami V. Sita Naf/t Goswami (6). The question 
is whether on this assumption we shall 
exercise our revisional power. Vrima facie 
when a Court is faced wibli a decree which is 
made without juiisdicbion, it is a very strong 
thing nob to interfere in revision, because 
otherwise all sorts of troubles may arise. The 
decree which is a nullity may bo contested 
hereafter by a suit and that may give rise bo 
infinite difficulties. Wo have, therefore, to see 
whether there is any valid reason why the 
decree under appeal should not be set aside. 
As to that the position is this ;—If there was 
no appeal to the District Judge, the plaintiff 
who was non suited by the Munsit might 
have applied.in revision under section 25 of the 
Small Cause Courts Act bo this High Court. 
Now it may be that if we had boon of opinion 
that the plaintiff’s case was a very good one 
on merits we would nob necessarily in the 
ciroumsbanccs of this case have felt bound 
now to give leave to apply in revision bo set 
aside the decree of the learned Judge of the 
Court below. That is the position on that 
hypothesis. Wo think that the decree of the 
Court of Appeal below is without jurisdiction. 

(4) ii5 Ind. Cas. 348; 20 C W. N. 9f'7; 24 C.L.J. 235. 

(5) 4'J Ind. Cas. 187; 29 C- L. J. 48. 

10) 9 Ind. Cas. 296; 38 C. 4 21. 


We are satisfied that it is wrong on the merits 
and we propose apart from any question of res 
judicata to interfere. 

The other view may also be considered. It 
may be said that the case is nob cognizable by 
the Small Cause Court. In that event, what 
is the position ? The position then is this: 
There is a second appeal and we are entitled 
to deal with the case upon the facts found. 
Now, the only case on that footing which the 
plaintiff can make is the case of res judicata 
and, on the footing that the case is nob cogniz¬ 
able by the Small Cause Court, what is the 
plaintiff’s case for res judicata ? It appears 
that the first suit bo which the present defend¬ 
ant was a party, was a Small Cause Court 
Suit of 1901. Well, if the Small_ Cause 
Court was not competent to try this ease, 
there is no res judicata. It so happened 
that in that first suit an application in revision 
came up to this High Court and two learned 
Judges for reasons which do nob appeal to me 
rotused bo interfere with the decree of the 
Court below holding that the defendant was 
liable. I am quite prepared bo pay respect 
bo that decision so far as it contains 
propositions not inconsistent with other 
decisions. But that judgment is in no way 
res judicata any more blian the Small Cause 
Court Judge's judgment in connection with 
which it arose. Tho next suit was one of 
1909 which was a suit in the Ordinary Civil 
Court—-a decree, dated the 26th April 
being made for rent. I entirely demur to the 
proposition that this case can bo governed by 
any result of a suit for rent. The next case 
was one of 1916 brought in the Small Cause 
Court and there it is perfectly true all points 
appear to have been canvassed. The defend¬ 
ant was then held liable bub on the assump¬ 
tion that the suit was nob cognizable by t^ 
Small Cause Court, the Judge was nob entit ed 
to try the suit. So there is no res judtca^> 
Whichever way, therefore, we look at this 
matter, in spite of the tangle arising from to 
procedure adopted in this case and from b 0 
procedure adopted in the previous litiga^on, 
we see our way to decide this case, according 
to our opinion on the merits. We propose to 
do fo treating the memorandum of appea 
presented to this Court by the defendant as 
an application in revision and set aside the 
decree of the learned District Judge with cos s 
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in that Court as having been made without 
jurisdiotioo. The defendant is entitled to 
recover bis costs in this Court fiom the 
plaintiff. We assess the hearing fee at two 
gold mohura. 

B. B. Ghose, J .—I agree. 

Z. K. Decree set aside. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 61 of 1922. 

July 4. 1923. 

Present Mr. Wazir Hasan, A. J. C. 

BALBHADRA PRASAD —Plaintiff - 

Appellant 

versus 

DHANPAT DAYAL— Defendant- 

Respondent. 

Contract Act (IX of 1872), s, 18 (Z)—U'idtic influence 
—Money borrowed-Vrgent r,ced~Vnconscionahle bargain 
'■“Equity a»jd good conscience — Mortgage—Clog on re¬ 
demption—Redemption impossible—Transfer of Pro¬ 
perty Act (17 of 1882), s. 60, object of — Contract — 
Particular covenantt relief against—Limitation— 
Limitation Act (IX of 1908), Sch. I, Ai-l. 114, appli¬ 
cation of. 

li a moitgagoc agrees to receive a less amount than 
that ior which he agrees to execute a mortgage the 
transaction is perfectly valid. 

Potter V. EdwardSt (1857) 26 L. J. Ch. 468 ; 5 W. It. 
107 ; 112 R. B. 118, followed. 

The mere fact that the borrswei has urgent need 
of money does not place the lender in a position to 
dominate the will of the borrower 

Rani Sunder Koer v. Rai Sham KrisJien, 34 1. A 9; 
9 Bom. L. B. 804; 11 C. W. N. 249; 17 M. L. J. 48 ; 2 
M. L. T. ’1 5; 84 0. 160; 4 A. L. J. 109; 6 C. L. J. 106 
(P. 0.), followed. 

Under section 16 (8) of the Contract Act the burden 
of proving the absence of andue influence can lie on a 
^fendant only in the event of the plamtiS discharg¬ 
ing the intitial onus of satisfying the Court that the 
defendant directly or indirectly was in a position to 
dominate the will of the plaintiff. 

The maxim **ono6 a mortgage always a mortgage” 
is one of equity and is not displaced by anything con¬ 
tained in the Pansier of Property Act. 


If the substance of a trau^aotiou is a mortgage and 
nothing more than a mortgage it mu:<t not bo iiia lo 
irredeemable and any covenant which clogs the 
equity of redemption is void. 

Howardv. iiums, (1683) 1 Vern r.)0; 23 E. 11. 40G. 
\Vh. & T. L. 0. l7th Fid ) p. 11; Mdlor v. Lees, (1742) 
2 Atk. 49-1 at p. 490 ; 20 E. B. 698, followed. 

8uoh of the rules of English Law as are not either 
teohoioal in their origin or peculiar to the ousLoms, 
traditions and habits of the people of England are in¬ 
variably followed in Indians rules of justice, equity 
and good oonsoienoe. 

Pardon Seth Sam v. Luckpathy Itoyjce Lallah 
Bunliah Lall, 9 if. I. A. 303 ; Marsh 461 ; 1 feuth. P. 
C. J. 480 : 1 Sar. P. C. J. 8b7 ; 19 E. R. 756, followed. 

The object of section 60 of the Transfer of Property 
Act is to legalise the equitable right to redeem and 
permit redemption even when the right is expressly 
abandoned or even postponed by the contract of mort¬ 
gage whioh is the subject-matter of a suit for redemp¬ 
tion. 

Teevan v. Smith, (1882) 20 Ch. D. 724 ; 61 L. J. Oh. 
621 ; 47 L. T. 308 ; 80 W. B. 716, relied upon. 

The question as to when a mortgagor is entitled to 
redeem must be answered with reference to the terms 
of the contract of mortgage as a whole, other relevant 
circumstances, and the rules of law and equity, appli¬ 
cable to the particular case. 

When a suit is brought under a contract but one of 
its terms is challenged as being void in law the three 
years' rule of limitation does not apply. 

Plaintifl sued to redeem a usufructuary mortgage 
executed bv him in favour of the defendant. The deed 
provided, inter alia, that the balanee of the realization 
by the mortgagee after deduction of the Government 
revenue was to be appropriated for the interest, the 
defioienoy to be paid year by year by the mortgagor 
and in the event of default the mortgagee to be entitled 
to compound interest at the contractual rate. It 
further provided that the mortgagor shall have no 
right of redemption for 50 years after whioh period 
redemption would take place in payment of prin¬ 
cipal, interest and oompouod interest due. It appeared 
that the net profits of the mortgaged property were 
about R9._ 275 and the interest amounted to Ks. 720 
thus leaving a defioit of Rs. 445 payable by the mort¬ 
gagor to the mortgagee every year; 

Held (1) that the combined eSeot of the covenant 
postponing redemption for 50 years and other cove¬ 
nants and the circumstances entailing a perpetual 
defioienoy of profits to the extent of Bs. 446 a year 
was to render the mortgage in question irredeemable. 

12) that the covenant was repugnant to or incon¬ 
sistent with the contractual right to redeem. 
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(3) that the plaiotifl was entitled to redeem it at 
any time consistent with the usufructuary nature of 
the moitgage in suit on payment of what was due to 
the mortgagee on the date of redemption. 

Appeal against the decision of the Subordi¬ 
nate Judge, Fyzabad, dated the 13th Novem¬ 
ber 1922, 

Messrs. Bisheshar Nath Srivastava and 
Bishambar Nath Srivastava, for the Appellant. 

Messrs. Niamat Ullah a,n^ N. N. Dutt, iot 
the Respondent. 

JUDGMENT.— On the 5th January, 
1910, the plaintiff who is the appellant in this 
Court, obtained a decree for pre-emption from 
the Court of the Subordinate Judge of Fyza¬ 
bad in respect of the property now in suit. 
The decree imposed the condition of payment 
by the plaintiff of the sum of Rs. 3,900 within 
6 months of its date. 

On the 29th of June 1910, the plaintiff rais¬ 
ed a loan from one Shyam Sunder Lai under 
a pronote ostensibly for Rs.5,000 and satisfied 
the condition of the pre-emption decree by 
depositing Rs. 3,900 in the Court on the same 
day. The balance of Rs. 1,100 was set off 
against a pro-note of the 24th November 

1909. The plaintiff's son, Mahabir Prasad, 
joined in the execution of the pro-note. 

On the following day, i.e., the 30th of Juno 

1910, the plaintiff executed a deed of usufruct¬ 
uary moitgage in lavour of Dhanpat Dayal, 
defendant-respondent, for a sum of Rs. 6,000 
in respect of the property which be had acqui¬ 
red by virtue of the decree for pre-emption. 
The suit out of which the present appeal aris¬ 
es, is for redemption of the above-mentioned 
mortgage. The Court below has dismissed it; 
hence this appeal. 

The terms of the deed of mortgage dated 
the 30th June 1910, which have a bearing on 
the decision of the appeal are as follows :— 

1. Rate of interest—Rupees twelve per cent, 
per annum. 

2. The balance of the realizations by tha 
mortgagee after oeduction of the Government 
Revenue is to be appropriated for the interest, 
the deficiency in the amount of interest will 


be paid year by year to the mortgagee by the 
mortgagor ; in the event of default the mort¬ 
gagee will bo entitled to compound interest at 
the contractual rate. 

3. Any enhancement made by the mort¬ 
gagee in the profits of the property mortgaged 
will be appropriated by him, the mortgagor 
shall have no claim to it either at the time of 
redemption or at any time. 

The mortgagor shall have no right of rede¬ 
mption for fifty years; redemption will take 
place after the expiration of fifty years in Jeth 
Khali fasal on payment of the principal, inte¬ 
rest and compound interest due. 

5. The mortgagee will have the power of 
providing homesteads to new tenants, of 
demolition of houses, of planting groves, of 
sinking wells and of constructing tanks, etc., 
etc., for which he will be entitled to receive 
compensation from the mortgagor at the time 
of redemption. 

The mortgagee will have the power of cut¬ 
ting groves, entirely or partly, resumption of 
rent-free grants and enhancement and assess¬ 
ment of rent. The mortgagor shall have no 
right to receive any mesne profits, to claim 
any damages or price thereof at the time of 
redemption. 

Out of the total consideration of Bs- 
the sum of Rs. 5,000 was left with the mort¬ 
gagee to pay to Shyam Sunder Lai in dischage 
of the pro-Doto of the 29th of June 1910, and 
the balance Rs. 1,000 was received by the 
mortgagor at the time of the registration of 
the deed in suit. 

The substance of the plaintiff’s case is that 
the real oonsideration for the pro-note which 
he received was Rs. 3,900 only, that the extra 
amount of Rs. 1,100 was fictitiously enteredi 
that the sum of Rs. 1,000 which he received 
at the registration of the deed of mortgage 
was returned to and taken back by the mort¬ 
gagee and 

(l) "that all the terms entered in the morir 
gage-deed have been written on account of 
the old age and simplicity of the plaintiff and 
the putting of undue inffuenos upon him. The 
plaintiff is not bound by the limitation of 
fifty years ” (Para 7 of the plaint). 
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(2) That) the term of 6fty yoara regard¬ 
ing redemption and other terms are so hard 
and inequitable and constitute a olog on the 
equity of redemption that the plaintiff is nei¬ 
ther legally nor equitably bound by them." 
(Para. 8 of the plaint.) 

The defence traversed the plaintiff’s case 
and set up one circumstance N^hioh lias been 
relied upon in the arguments at tlie Bar and 
is also noticed by the learned Judge of the 
Trial Court. It is stated in paragraph 18 of 
the vpritten statement which is as follows: - 

" That the net profit of the mortgaged pro¬ 
perty at the time of the execution of the 
mortgage-deed was about Rs. 275 and the 
interest of the mortgage money amounts to 
Rs. 720. The interest cannot be paid off by 
the said profits, and out of the mortgaged 
property one property i. c., Manjha Pusra 
has been lost by diluvion for about 20 
years. If by the good fortune of the defend- 
ant Manjha emerges out of water witlnn 50 
years then he would gain immensely. On ac¬ 
count of these considerations by the defendant 
inspite of the profits of the mortgaged property 
being much less the mortgage-deed was got 
executed for a period of 60 years. Therefore, 
the plaintiff is not entitled to redemption 
within limitation.” 

The suit has been dismissed on tbe prelimi¬ 
nary ground that the term of fifty years as a 
part of the contract of mortgage was binding. 
Against this judgment of the Court of first 
instance, two lines of attack were taken at 
the hearing of the appeal: 

(1) The term should not be enforced because 
it was the result of undue influence exercised 
on the plaintiff ; (2) because it is unconscion¬ 
able and oppressive fettering the right to 
redeem. 

Tbe subsidiary point as regards the sum 
of Rs. 1,100 as part consideration of the pro¬ 
note of the 29th of June 1910 and the sum of 
Rs, 1,000 as having been taken back by tbe 
mortgagee was also pressed at the bearing of 
the appeal. This point may be disposed of 
first. 

The receipt accompanying the pro-note re¬ 
cites that Eb. 1,100 were due to Shyam Sunder 
Ijal for principal and interest under a previous 


pro-uoto executed by the plaintiff and liia Ron 
Mahabir Prasad, on the 24tli of Novnmhor, 
1909. Tho plaintiff’s vorsion is that thoro 
was no previous loan and no previous pro- 
note. Tho pro-not.-' of tho 20th of Juno, 19 LO 
was in my judgment a part of tlie rnortaa'»o 
trausnction of tlie following day, tho 30th of 
June, 1910. Without payment of the money 
duo under tho pro-ompbion dooreo the plaintiff 
could nob have acquired any intoroPb in the 
properties and consequently could not have 
validly made a transfer of them by way of 
mortgage. Tlie mortgage, theroforo, was to fol¬ 
low and nob precede the deposit of the pre¬ 
emption money. This explains the circum- 
sbauoo that money was first advanced under 
the pro-note and was deposited on tlie 29th of 
June so as bo clear tho way for the execution 
of the deed of mortgage outlie 30th of Juno. I 
am nob prepared bo accept tho defendant’s ver¬ 
sion that the mortgage transaction was negoti¬ 
ated and arranged between him and the plaint¬ 
iff independently of Shyam Sunder Bal and 
the terms were settled while the deed was 
being written. This version is opposed to all 
the reasonable probabilities of the case as 
pointed out above. No indication of this 
version was given while tho plaintiff was be¬ 
ing cross-examined on belialf of tho defendant. 
The pro-note in question contains no stipula¬ 
tion for any interest on tbe advance. This 
again shows that it was merely a prelude to 
the mortgage transaction. Shyam Sunder Lai’s 
son was married bo the daughter of the defend¬ 
ant and I have no doubt that Shyam Sunder 
Lai was the chief figure and the moving spirit 
of the whole transaction. Whether the name 
of Dhanpat Dayal was used in the deed as a 
benami for Shyam Sunder Lai or he was to be 
the real beneficiary is immaterial for the pur¬ 
poses of this appeal. What is material is the 
fact that the settlement of the berms of the 
transaction was made between Shyam Sunder 
Lai and the plaintiff ; and I accept to this ex¬ 
tent the plaintiff’s statement in the witness 
box. The result of this view is that the con¬ 
sideration for the pro-note was the consider¬ 
ation for the mortgage with an additional sum 
of Rs, 1,000. The plaintiff’s case, therefore, 
amounts to this that out of the total sum of 
Rs. 6,000 he received only Rs. 3,900 and that 
he did not receive the balance. Now if the 
case were to rest here, I should be prepared to 
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assume fcbafc the plaintiff received Rs. 3,900 
only. This assumption, however, does not 
entitle the plaintiff to the verdict that he is 
nob liable for the balance. If the real consider¬ 
ation for the loan of Rs. 3,900 was liability bo 
repay Rs. 6,000 the plaintiff cannot escape it 
on the plea of non-payment of the difference 
by the creditor. That that must have been 
the real nature of the transaction I have little 
doubt in my mind. The plaintiff applied bo 
Shyam >'^under Lai for an advance at a moment 
wlien he was hard pressed for time. Shyam 
Sunder Lai book advantaj^e of it and struck the 
bargain in his favour in consideration of accom¬ 
odating the plaintiff. This was perfectly 
legitimate. In the case of Potter v. Edwards 
(1) the real transaction was that the 
morb 2 ,agor agreed to receive 700£ and give a 
mortgage for 1000£. This was upheld. The 
plaintiff s case, however, goes further. He 
says that lie agreed to the liability being made 
a part of the considoration on the faith of the 
promise made by Shyam Sunder Lai that he 
would not enforce it. This then is a case of 
fraud on the part of Shyam Sunder Lai. He 
at first induced trust in the plaintiff by baking 
an oath and now the defendant is betraying it 
Ijy seeking bo enforce the liability. I have a 
shrewd suspicion that the plaintiff may be 
right. Fraud generally masquerades in the 
apparels of trust. But it is a bare suspicion 
and beyond the plaintiff’s testimony there is 
nobbing else to support it. Shyam Sunder Lai 
is dead. I must hold that the fraud alleged 
is nob established. I am. therefore, of opinion 
that the plaintiff is lialile for the whole 
amount of Rs. 6,000, the principal mortgage- 
money. under the deed of the 30bh of June 
1910. 

Now I come to the main question in the 
appeal. 

I am unable to uphold the plea of undue 
influence. What are the facts ? The plaintiff 
has l)een a Patwari of a village for over 30 
years ; his son, Mababir Prasad was a vatwari 
at the time of this transaction. Both are 
liberate and men of business and Mahabii 
Prasad is the scribe of the deed of mortgage 
m suit. There was no previous money dealing 
between them and Shyam Sunder Lai or the 

(!)• (1857) 26 L. J Ch. 468 ; 6 W. R. 407 • 112 R. 
R. 418. 


defendant. It is contended on behalf of the 
plaintiff that he was hard pressed for time to 
satisfy the decree for pre-emption ; Sbiam 
Sunder Lai took advantage of the circumstance 
and concluded a bargain all on his side. But 
these facts are not enough to make out a case 
of undue influence. That the plaintiff bad 
urgent need of money is true bub this does not 
place the lender in a position to dominate the 
will of the borrower. Piani Sunder Koer v. Bai 
Sham Krisken (2). I have no doubt in my 
mind that the bargain is wholly on the side of 
the defendant and " the transaction appears on 
the face of it, to be unconscionable,” (a matter 
which I will deal with hereafter), still under 
section 16, sub-section (3), of the Indian 
Contract Act, 1872, the burden of proving the 
absence of undue influence can lie on the 
defendant only in the event of the plaintiff 
discharging the initial onus of satisfying the 
Court that the defendant or Sbiam Sunder 
Lai was in a position to dominate the will of 
the plaintiff. I am nob satisfied that he was. 
The first lino of attack must, therefore, be 
repelled. 

As to the second line of attack, I have 
come to the conclusion, after a prolonged and 
anxious consideration, that it must succeed. 
It was strenuously contended by the learned 
Advocate for the respondent that the jurisdic¬ 
tion of this Court to grant relief against the 
letter of the contract is limited in this particular 
case by the provisions of section 16 of the 
Indian Contract Act, 1872 and as the case 
does nob fall within the terms of that section 
the relief must be refused. Reliance is placed 
in support of this proposition upon the decision 
of the Privy Council in the case of Dhampa 
Das V. Maneshar Bakhsh Singh (3). ^ It is also 
contended that the jurisdicion is further 
restricted by provisions of section 60 of tn® 
Transfer of Property Act, 1882 and reliance is 
placed upon the decision of the Bombay Hig 
Court in the case of Genu Tukaram Tapk^ 
v. Narayan Raghu Tamhane (l). Oo the 

(2) 34 1. A. 9 : 9 Bom. L. B. 304: H 0. W- N-349 = 
17 M. L. J. 49 : 2 M. L. T. 76 ; 84 0. 150 ; 4 A- u* 
109 : 6 C. L. J 106 (P. 0.). - « * T. 

^3) 28 A. 570: 4 0. L. J. 1 : 1 M. L. T. 20S; 9^ ^ 
J. 496 ; 9 O. C. 188 ; 8 Bom. L. B. 491 ; 10 0. W- • 
849 ; 16 M. L. J. 292 ; 83 I. A. 118 (P. 0.). „ 

(4) 69 iQd. Gas. 263 ; 46 B. 117 ; 23 Bom-1^* "* 
1147. 
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other hand, the learned Advocate for the ap¬ 
pellant relies in support of his position upon a 
series of oases decided in this Court in rapid 
suooession; Durqn Singh v. Nawab Mirza 
Muhammad Baza Husain Khan (5), Mathura 
Prasad v. Bhagwat Prasad (6), Ham Das v. 
Swami Dayal (7) and Kunj Behari Lai v. 
Pandit Prag Narain (8). The first three oases 
are deoisions of a single and the same Judge, 
the last case was decided by a Bench of two 
other Judges of this Court. 

Before deciding between these two conten¬ 
tions I must ascertain the true intent and 
effect of the terms of the deed in suit as they 
oan be gathered from its language and the 
oiroumstauoes surrounding it. It is common 
ground that the transaction is essentially a 
mortgage from beginning till redemption and 
not a sale at the end of the term of fifty years 
It is admitted on both sides before me that 
the net profits of the mortgaged property are 
Rs. 275 a year (Written statement para. 18). 
The amount of interest on Rs. 6,000 at the 
rate of 1 per cent, per mensem comes to 
Rs. 720 a year. The mortgagor was, therefore, 
liable to pay Rs. 445 from year to year out of 
his own pocket for fifty years. In the event 
of default the mortgagee was entitled to charge 
compound-interest. It is further admitted 
that the market value of the mortgaged pro¬ 
perty is Rs. 9,000 (Written statement para. 
12). Assuming first that the plaintiff had 
independent means to enable him to pay the 
sum of Rs. 445 as it fell due every year and 
thus prevent the compounding of the interest; 
but as he must continue paying this for the 
whole period of fifty years he shall have paid 
Rs. 445x50 i. e., Rs. 22,260 at the end of 
that term. This is equivalent to about two 
and a hall as much as the value of the proper¬ 
ty. Now take the other alternative that he 
had means to pay the deficiency of Rs. 445 
every year. At the end of the fifty years the 
mortgage-money would swell to an enormous 
sum of about two and a half lacs of rupees. 
On the evidence I am satisfied that the mort¬ 
gagor had DO means large enough to enable 

(6) 25 Ind. Gas. 9L2 ; Vi 0. O. did. 

. (6) 68 Ind. Cas. 770; 22 O. 0.191; 6 0. L. J. 471; 

1 U. P. L. B. (O.) 88. 

(7) 67 lad. Uas. 668 ; 28 0. 0. 108, at p. 109- 

(8) 68 Ind. Cas. 629 ; 9 Q. L- J. 294 ; (1922) A. 1. 
B, (0.) 283. 

I 0-28 


him to pay the sum of Rs. 445 every year. 
The ioaraed .’ulionlinafco ludgo makes the 
following remark on fcliis point: —"The plaint¬ 
iff himself affirmod that lio had an income 
wliich was sufficient to have enabled him bo 
pay off any delioieuoy in interest.” This is 
obviously an error. The plaiubitl stated all 
the sources of Ids income and wlien they are 
taken into account with his ether needs of life 
the only reasonable iLfeTonc3 is that at the 
time of tlio contract of mortgage the plaintiff 
was nob in a position to make good the defi¬ 
ciency in inteiest out of his own pocket. It 
is immaterial tliat the means of the family 
have recently improved l>y one of the plaint¬ 
iff’s sons having joined tlio Provincial Medical 
J^ervico on a salary of Rs. 120 per mensem. 
Sliyam Snndor Lai had been a Quanungo of the 
circle in winch these properties lie. Tho defen¬ 
dant and Shyam Sunder Lai have also shares 
in tho same mnhal. The parties, therefore, 
knew, as the learn d Subordinate Judge finds, 
of the deficiency and further, in my opinion, 
the mortgagee know of the mortgagor’s inabi¬ 
lity bo pay off this deficiency. I ask, why the 
profits were nob entered in the deed ? Answer 
is, to make it appear that the mortgagee was 
liable bo account. But on the berms of the 
do''d except the sum of Rs. 275 the amount 
of the yearly profits as taken by the parties 
at the time ol the bransaebiou, all other 
profits accruing in future were not to be 
debit, d against tho mortgagee. The profits, 
therefore, as the deed provides, wore to 
remain stationary at Rs. 275 a year. The 
result is that i)y the terms of the deed the 
deficiency of Rs. 445 per year was secured 
to enure for the whole period of fifty years. 
I have no doubt in my mind that such being 
the cumulative effect of these terms of the 
contract, those berms arc oppressive and 
unconscionable. The deficiency being within 
the knowledge of the parties the learned 
Subordinate Judge’s view is, “From this it is 
clear that the mortgagee gave the mortgagor 
the advantage of a larger sum of money than 
was actually warranted by the security offered 
and that was a good compensation for the 
berm of fifty years.” This clearly implies what 
1 find as an inevitable conclusion that the 
deficiency was to be perpetual; and the reason¬ 
ing would be sound if it had a basis of fact 
beneath it. The security was nob large 
enough bo cover the deficiency of interest not 
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because it was intrinsically inadequate but 
because all tbe arrears ot' piobts whica would 
bavo gone towards the reduction or ssveoping 
off the dedciency altogether were shut out to 
the mortgagee. Another answer to the learn¬ 
ed Suborriioato Judge’s remark is that the 
situation would exactly be the same if tlie 
mortgagee’s intention was to kill the righ.t to 
redeem altogether. But whether such was 
the intention or not is ol no consequence when 
the effect of the terms of the deed and other 
circumstances is to make irredeemable what 
in law is redeemable. To my mind this 
contract of mortgage will execute itself as a 
sale at the end of the fifty years. Who in his 
senses will seek redemption of this property 
worth Rs. 9,000 at the cost of 2^ lacs? It is 
said tliat the possibility in the increase of the 
area of the mortgaged property by the alluvial 
action of the river within the period of fifty 
years was the consideration %vliioh induced the 
mortgagee in accepting less profits for the pre¬ 
sent. This is a fallacious argument, The 
mortgagee is not by the terms of the deed 
suffering any loss oti account of the deficiency 
of profits. Tho balance of the interest and 
compound-intorest is accumulating to his 
manifest advantage and will continue to do so 
tor the whole period of fifty years. In theory, 
therefore, tho mortgagor still retains and will 
ho found to retain his ownership even at the 
end of fifty years hut in effect he has nothing 
left in him now. He has validly parted with 

possession and the residue is not worth a 
penny. 

I am, therefore, of opinion that the combined 
effect of tho covenant postponing redemption 
for fifty years and other covenants and the 
circumstances entailing a perpetual deficiency 
of profits to the extent of Rs. 445 a year is 

to render the mortgage in question irredeem¬ 
able. 


The next question is. Is there no relief 
against such a condition ? I would be grieved 
to discover that law compels me to uphold 
this transaction in all its grossness. 


“The letter, O how often 


“Justice d 


rowns 


Between the law and letter of the law " 

(TennyBons ‘ The Forosfcors ■ quoted in 

Ghose 8 Law of Mortgage. Volume I). 


I agree with the learned Advocate for the 
respondent that no relief is possible on the 
sole ground that the terms are unconecion* 
able or oppressive unless this case falls 
under the provisions of section 16 of the 
Indian Contract Act, 1872, I have already 
held that it does not. This satisfies the require¬ 
ments of the decision of their Lordships of 
the Privy Council in the case of Dhanipal 
Das V. Maneshar Bnkhsh Singh (3). But the 
principle of law which applies to this case is 
embodied in the maxim ‘ Once a mortgage 
always a mortgage. ’ I am not concerned in 
this case with ti)o extension ‘ and nothing but 
a mortgage ’ wluch has given rise to the 
question as to whether a mortgagee shall or 
shall not reserve to himself any collateral 
advantage outside the mortgage contract. 
This question is the subject-matter of the 
decision in the case of Noakes&Co.,Ltd.'7. 
Dice (9), Bradley v. Garritt (10) and Sarnuel'^. 
Jarrah Timber and Wood Paving Corporation 
LUl. (11), and seems to have been set at rest, at 
all events for the present by the decision in 
the case of G. and G.Kregliner v. New Pata- 
gonia Meat and Cold Storage Company, Zy^t/.(12)| 
in favour of a mortgagee. The broad basis 
of the maxim ‘ once a mortgage always a 
mortgage’ when freed from the entanglement, 
of its off-shoots lies in the fundamental con¬ 
ception of a mortgage, common to all civilised 
systems of jurisprudence, as a transaction of 
loan with an obligation to repay, the transfer 
of property by the debtor to the creditor being 
a collateral security for tbe enforcement of the 
obligation. This conception is maintained by 
tho Transfer of Property Act, 1882, in the 
definition of mortgage and in the provisions 
compelling suits for sales or foreclosures. The 
mortgagor’s right to redeem, therefore, subsists 
in spite of a contract to the contrary. One 
covonaut of the deed in suit arrests that right 
for fifty years and releases it at the end of that 
period. Perhaps there can be no objection to 
this, though I do not decide so in this case. 
But the combined effect of the covenants, as 

(9) (1002) A. 0. 24 ; 71 L. J. Ch. 139 ; 86 L. T. 62; 
50 W. R. 006 ; r.6 J. P. 147. 

(10) (1003) A. C. 253 ; 72 L. J. K. B. 471 ; 88 L. T. 
633 ; 51 W. R. 636. 

(11) (1904) A C. 328 : 73 L. J. Ch. 526: 90 L 
T. 731; 62 W.R. 673; 1 1 Maason. 276; 20 T. L. R- 536. 

(12) (1914) A. C. 25; 83 L. J. Ch 79 ; 109 h. T. 
802 ; 58 S. J. 97 ; 30 T. L. R. 114. 
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shown above, is tio deprive the mortgagor of 
that right altogether. This is doing indirectly 
what could not he done directly. To quote 
Lord Maonaghten; ** Can you impose on 

the equity of redemption a fetter operating 
indirectly, when you cannot, as it is admitted, 
impose a fetter which operates directly.” 
Vide Bradley v. Carritt (10), already cited. 

The maxim ' Once a mortgage always a 
mortgage ’ is oleaidy one of equity and is not 
displaced by anything contained in the Transfer 
of Property Act, 1882. On the contrary, it is 
recognised in the several provisions of that Act 
as already mentioned. It is not a rule of any 
technical formality of English Law but is 
founded upon an equitable view of the primary 
object of a contract of mortgage. A mortgage 
in its primary form is a conception traceable 
to antiquity. " The notion expressed by the 
word (gage) seems to be that expressed by our 
* security something has either been given or 
been seized, and the possession of it by him in 
whose hands it now is, secures the payment of 
money or the performance of some act by the 
person by whom it was given or from whom 
it was taken.” History of English Law, by 
Pollock and Maitland, Vol, ii, p. 118. 

" We infer that the gagee was usually a 
mortgagee in GlanveU’e sense of that term.” 
p. 119. 

” If the gage be given ‘ without a term 
then, to all seeming, the creditor can at any 
time obtain a judgment which will order the 
debtor to pay within some tixed and reasonable 
period, and will declare that if this be nob 
done, the creditor may do what be pleases 
with the gaged thing. It will be noticed that 
we have here something very like those 
‘ decrees of foreclosure ’ which Courts of 
equity will make in much later days p, 120. 

The anoienb notion was, therefore, simple 
and workable with a solid foundation of natu- 
ral justice underneath it. Labor day-lawyers, 
however, could not conceive of ‘possession' 
disassociated from tenancy or ownership. A 
mortgagee’s possession was clearly not that of 
a tenant. It was, therefore, that of an owner. 
If the 'possession* was that of a tenant, there 
must he demise, if it was in 'fee’ there must 
be *enfeoffment’ Pollock and Maitland, Vol. ii, 
pp. 121 to 124. Thus through a fetish of 


technical forma, tho mortgagee became tl )0 
owner in law of biie property mortgaged. U 
seems to mo only natural and proper that 
the custodians of conscience’ should revolt 
against such a fiction, or I should say, 
imposition, of law. Tho Common l<aw doct¬ 
rine mangled tho natural and straightforward 
characteristics of a mortgage but equity res¬ 
tored them to their original and real condition. 
On my part I see no jurisdiction for denunci¬ 
ations of the efforts of the Equity Judges to 
recover their lost jurisdietion. See in this 
connection the judgment of Lord Bramwoll in 
the case Salt v. The Marquess of Northampton 
(13). If the substance of the transaction is 
a mortgage and nothing more than amort- 
gage, then, it must not bo made irredeemable 
and any covenant which clogs the equity of 
redemption is void. “ For the end to accom¬ 
plish which the jurisdiction has been evolved 
ought to govern and limit its exercise by 
Equity Judges. That end has always been to 

ascertain.the real nature and substance 

of the transaction, and if it turned out to be in 
truth one of mortgage simply, to place it on 
that footing” per Lord Haldane, L. C., in G. 
and C. Kreghnger v. ^awPatagoma Meat and 
Cold Storage Company Limited. (12) 

In Stisted’s case cited in JSas^ India Com¬ 
pany y.Aikyns (14) the mortgagor had sworn on 
the Bible never to exercise the right to redeem, 
but the transaction being one of mortgage ho 
was permitted to redeem. On the other hand 
in Newcomb v. Bonham (16) the decision of 
Lord Nothingham allowing redemption in 
pursuance of the maxim once a mortgage 
always a mortgage’though the right to redeem 
was restricted to the mortgagor and he had 
died without exercising it, was reversed by the 
Lord Keeper (Lord Guilford) on the ground 
that the transaction was a mortgage in form 
only but really of the nature of settlements 
for the benefit of tho mortgageu.— Bonham 
V. Newcomb (16). The rule deducible from 
the leading case of Hotoard v. Harris 
(17), is thus stated in Campbell’s 

(13) -ISyQ; A. 0.1: 61 L.. J. Ch. 40 ; 66 L. T. 765; 
40. W. R. 529. 

(14) 1 Comyn. 349 ; 92 E. R. 11C5. 

(15) (16S1) 1 Verc. 7 ; 23 E. R, 266. 

(16) (1684) I Vern. 23-2 ; 23 E. R. 435. 

(17) (J6s3) 1 Vem. 190; 22E. E. 406; Wb & T.L. 
C. (7tk Ed. p. 11.) 
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Ruling Cases, Vol. XVIH, p. 353, "The 
right of redompbion is an essential and 
inseparable atbribube of a mortgage security. 
Equity will relieve against any agreement 
purporting to defeat or roshricb the right of 
redemption.” In Mellor v. Lees (13) Lord 
Hardwicke laid down " if any fetter is laid 
upon redeeming the mortgaged estate 
it would nob avail wliere it is done with a 
design bo wrest the estate out of the hands 
of the mortgagor.” Campbells’ Ruling Cases 
Vol. S-Vni, at p. 363. This rule was given 
effect to in the case of Salt v. M rquess of 
Northimptoyi (l;j) and was Luainbahi’d and 
accepted as correct in cases where the 
true character of the transaction was 
a mortgage bub no more in the recent 
decision ot the blouse of Lords in G. and C. 
KregUnger v. Llew Pat.igonia Meit and Cold 
Storage Companu LimitediPd already referred 
bo. 1 see no reason whatsoever wl.y this rule 
should not be followed hero. 'I’ho jurisdiction 
of the Courts in Oudh is defined by the 
provisions of section 3 of the Oudh Iiaws 
Act, 1876, and in the absence of any 
legislative enactment or custom to the con¬ 
trary, the Courts are empowered to 
act according to " jxistico, equity and good 
conscience." Such of the rules of English Law 
as are nob either technical in their origin, or 
peculiar to biio custom?, traditions and habits 
of the people of England have l)eeQ invariably 
followed in this country as rules of ‘justice, 
equity and good conscience.’ Varden Seth Bom 
v. Luckpatky Boujee Lnllah Bunhah Lai (19). 
In the case of Wagiiela Bojsauji v. Shekh 
Masludin (20) Lord Hobhouso said that 
Equity and good conscience’ had been gene¬ 
rally interpreted to mean the rules of English 
Law if found applicable bo Indian society and 
circumstances.” See also Govindan Nair v. 
Achuthamenon (21) and Kripasindhu v. An- 
anda Sundari (22). In the case of Banibux 
Gkittangeo v. Madhoosoodun Paul Chow- 
dhrym) Sir Barnes Deacock, C. J. pointed 


(18) (1742) 2 Atk. 494 at p. 4 35 ; 2'> E. R. G98. 

(19) 9 M. I. A. 303; Marsh 401; 1 Sath P.O. J. 4^ 

1 Sar. P. C. J. 857; 10 E. R. 75*.. 

(20) 14 I. A. 89; 11 B 551; 11 Ind. Jur. 315 5 S 
r. 0. J, IG; 6 led. Deo. (N. S) 3G4 (P. C.) 

(21) 28 lad Cas. 394; Uy M. 433; -i L. W a”0- 

M. L. J. 910. ■ ' 

(22) 35 0. 34; 11 C. W. N. 083; C 0, L. J. 278. 

(23) 7 W. R. 877: B. L. R. Sup. Vol. 676; 2 It 
Jue. (N, S.) 156. 


out that in cases where rights of parties are 
determined according to the principles of 
justice and equity this must be done without 
any disiinotiou between the partial justice 
which is administered in the Court of Law and 
the more tuii and complete justice for which 
it is frequently necessary to seek the assistance 
of a Court oi Equity as in England. See also 
bo the same effect the decision of Jenkins, 0. 
J., in Debnarain DtiU v. Bam Sadhan Man¬ 
dat (24) and Ltreswar Ghose v. Panchcouri 
Ghose (25). 

In America, the rule ‘Once a mortgage al¬ 
ways a mortgage’ seems to have been uniform¬ 
ly upheld. The Ruling Case of Boward v. 
llarris (17) "hoads a long list of cases in 5 
Pomeroy’s Equity Jurisprudence, seotiou 
1193." "lb matters nob how strongly the par¬ 
ties may espress their agreement that there 
shall bo no redemption ; the intent being con¬ 
trary bo the rules of equity it cannot be carried 
into effect. Baglcy v. BayUy (^6). 


Article 2078 of the French Code, quoted in 
Ghose’s Law of Mortgage, Vol. I is as fol¬ 
lows. ‘‘The oreditcr canuot, in default of pay¬ 
ment, dispose of tlio pledge saving to him the 
power of procuring an order of the Court that 
such pledge shall continue with him in pay¬ 
ment and up to its due amount according to 
an estimate made by competent persons, or 
that it shall bo sold by auction. Every clause 
which shall authorise the creditor to appro* 
priate the pledge to himself, or to dispose 
thereof without the above-mentioned forma¬ 
lities is void." 


As regards the Hindu Law in its advanced 
jfcage it may safely be said that the original 
iexb of Manu 'after no length of time neither 
in assignment, nor a sale of the pledge, can be 
aiade’ has survived inspirit if nob in letter, the 
ibtempts of successive commentators to inter- 
)ret it in diverse ways. ‘‘ Bub although fore- 
jlosure was allowed the idea that time is not 
)f the essence of the contract in a mortgage 
vas quite familiar to our law. Thus Vribas- 
)ati says ‘After the time for payment had 
lasflftd and whon intoreftt ceases OD becoming 


(24) 20 Ind. Cas. 630; 41 C. 137; 17 0. W. N. 1143. 
18 C. L. J. 603. 

(26) 74 Ind, Cas. 975; 27 0. W. N. 537 at P- 
37 C. L. J. 146; (1923) A. I. R. (C.) 538. ,, , 

(26) 6 Gray (Mass.) 506 ; Canipbell’s R. 0. vol- 
XVIIi, pp. 363, 866. 
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OQual to the principal, the creditor Bhall ho 
owner of the pledge ; but tlie debtor lias a 
right to redeem it before ten days iiavo elaps¬ 
ed.’ Similarly, Vyaea says;—“Gold being 
doubled and the stipulated period liaviug expir¬ 
ed, the creditor becomes owner of the pledge 
after the lapse of fourteen days.” And Cole- 
brooke, no mean authority, is of opinion that 
time is not of the essence of the contract of 
mortgage in Hindu Law and the texts cited by 
him fully support the proposition.” Gbose’s 
Law of Mortgage, fifth edition, Vol. T, p. 56. 

To these quotations I will add one short 
passage from Colebrooke’s Digest, Vol. I, sec¬ 
tion 80, p. 101, 4th edition, Madras. 

“By acceptation, the sense of the word 
bandha is a thing remaining in the creditor’s 
possession by an agreement on the part of 
the debtor in this form. “This chattel shall 
remain in thy possession so long as I do not 
repay thy money.” This clearly brings into 
relief the fundamental notion that the tnns- 
fer of property in a real transaotioo of mort¬ 
gage is only a security for the repayment of 
the loan. The decision of Westropp, C J., in 
the case of Bnpuji Apoji v. Senavaraji Mar- 
vadi (27) is highly instructive on this point. 

The Muhammadan Law is perfectly dear 
in this respect. The following passages taken 
from Hamilton’s Hedaya, Vol. IV, Book 
X.LVII1 of Hahn, or Pawn, show that the 
object of a transaction of Rahn is merely to 
fuinish security for the repayment of the 
loan. 

‘Definition of Eahn.^ Rahn literally signifies 
to detain a thing on any account whatever. 
In the language of the Law it means the 
detention of a thing on account of claim which 
may be answered by means of that thing, as 
in the case of debt.' 

As, moreover, the pawnee is entitled to 
take possession of the pledge as a security for 
his claim and to detain it (for Rahn, in its 
literal sense, signified detention), it necessarily 
follows that a pledge is not a trust. 

It is lawful for the receiver of a pledge to 
make a demand of bis debt and even to im¬ 
prison the pawnor in case of refusal, because 
the claim still exists after the receipt of the 
pledge which is not considered as a fulfilment, 
but merely as a preservative of it.” 

(37) 9 B. 331:1 Ind. Deo. (N.S.) 680. 


“Whenever a pawnee demands payment of 
hift debt, it is requisite that the Kazec order 
him first to produce the pledge; bocaese as ho 
possesses tliat for the purpose of obtaining pay¬ 
ment, it is not lawful for him to take his due 
at the same time that he retains possession of 
the pledge which he holds as a security ; since 
if in such case, the pledge were to perish in his 
bands, a double payment would be induced, 
which is inadmissible, And when tlic pinenee 
shall have produced tbo pledge; thoKazee must 
order the depositor first to discharge the debt, 
in order to ascertain the panee's right in the 
same manner, as the right of the pawnor is 
ascertained, to the end that both may bo 
placed upon an equal footing ; as in the case of 
bargaios, whore the seller having produced the 
goods, the buyer tlien lays down the purchase 
money : 

The well-known transaction of bai-bil-wafa 
is in its ostensible form a sale with an option 
of repurchase but in substance is a mortgage, 
the design being to escape the sin of levying 
interest (^ee Hamilton’s Hedaya, Vol. Ill and 
Baillie’s Mohammadan Law of sale, quoted 
in Ghosc’s Law of Mortgage, pp. 63-65). The 
Bengal Regulation XVII of 1806, placed 
bai-bil-wafa on a strict footing of mortgage in 
the Provinces of Bengal, Behar, Orissa 
and Benares by giving the mortgagor the 
right to redeem in spite of the contract to the 
contrary. The effect of the provisions of the 
Transfer of Property Act 1882, is the same. 
See the Privy Council decision in Balkishen 
Das v. W, F. Legge (28). 

There is yet another broad and simple 
ground on which a decision in favour of the 
appellant in this case may be based. The 
deed in suit provides that the mortgagor will 
have the right to redeem with a stipulation 
that he shall not do so for fifty years. This 
is his Gontraotaal right separate from and in¬ 
dependent of his equitable right or the right 
in law to redeem. But the effect of the 
other clauses of the deed is, as shown before, 
to take away that contractual right if the 
covenant as to the postponement of the ex¬ 
ercise of that right for fifty years is given 
effect to. The covenant is, therefore, repug¬ 
nant to or inconsistent with the contractual 

(28) 22 A. 149; 4 0. W. N 163; 2 Bom. L. R. 628; 
37 1. A. 58; 7 Sar. P. 0. J. 601; 9 Ind. Deo. (n. S.) 
1130 (P.O.). 



222 


INDIAN GASES 


[1924 


BALBHADRA PRASAD V. DHANPAT DAYAL 


righti to redeem. It must, therefore, be held 
to be void for repugnaucy. The coQolusiou is 
supported by the illuminating and insbruotive 
judgment, if I may reepectfully say so, of 
Tjord Parker in G. and C. Kreglingir v. New 
Patagonia Meat and Cold Storage Company 
Liniited (12) already referred to. 

Ib now remains bo consider the argument 
of the learned Advocate for the respondent 
founded on the expression ‘at any time after 
the principal xonoy has become payable,’ 
occurring in section 60 of the Transfer of 
Property Act, 1882. The argument comes bo 
this that the timo when the mortgage-money 
becomes payable must be determined in all 
cases in accordance with the letter of the con¬ 
tract. The argument when carried to its 
logical end leads to absurd results. Suppose 
a deed of mortgage expressly provides that, 
redemption shall never take place and that 
the mortgagee, on the other hand, shall nob 
be entitled to recall the mortgage money. 
It follo^ws that, bho mortgage money shall 
never ‘ become payable.’ It further follows 
that no suit for redemption will ever 
lie under section 60. This conclusion 
is obviously untenable. Instances may bo 
multiplied. The object of section 60 is to 
legalise the equitable right to redeem and per¬ 
mit redemption even when the r ghb is ex¬ 
pressly abandoned or even postponed by the 
contract of mortgage which is the subject 
matter of a suit for redemption. This pro¬ 
position is fully established by the recent 
decision of the Privy Council in the case of 
Muhammad Sher Khan v. Uaja Seth Swamt 
Dayal (29). 

The mortgage money benomes payable as 
soon as the mortgagor execroises his right to 
redeem or is entitled to redeem. The ques¬ 
tion as to when a mortgagor is entitled to 
redeem must be answered with reference to 
the terms of the contract as a whole, other 

relevant circumstances, and the rules of law 

and equity, applicable bo the particular case. 
In interpreting the expression ‘where a mort¬ 
gagor is entitled to redeem’ in section 15 of 
the Conveyancing Act 1881 (44-45 Viet. 0.41). 


r 25 O. 0. 8; 44 A. 18o* 30 

L. T. 220; 9 O. L. J. 81; 42 M. L. J. 594; 20 A. L 
T76: 85 a L. J. 4^8; 24 Bom. L. E. 695;’ (igog*) a 
R (P. 0.) 17; 0 922) M. W. N. 378 ; 4 U p“ L 
IP. a) 60; 28 0. W. N. 79 (P. 0.). 


Jessel, M. R. made the following obser¬ 
vations :—“So that the words ‘where a 
mortgagor is entitled to redeem really include 
every mortgagor, except a mortgagor who is 
precluded by some special term in his 
mortgage-deed from redeeming within a 
specified time. For although the law will not 
allow a mortgagor to be precluded from re¬ 
deeming altogether, yet he may be precluded 
from redeeming for a fixed period, such as 
five or seven years.’ Teevan v. Smith (30), 
Now in the case before me I have 
already held that the combined effect of the 
stipulation preventing the mortgagor from re¬ 
deeming lor the long period of fifty years and 
other stipulations io the deed of mortgage is 
to preclude bho mortgagor from redeeming 
altogether I have already shown that such 
an effect must he negatived and this view is 
further supported by the dictum of Jessel, M. 
R just now quoted. It follows that the plainb- 
ifl is ontibled to redeem at any time consistent 
with bho usufructuary nature of the mortgage 
in suit on payment of what is due to the 
mortgagee on bho date of redemption. In the 
oaso of Biggs v. Hoddinott (31) the mortgage 
was for a berm of five years. The action was 
brought by bho mortgagee on a covenant 
contained in the deed of mortgage for an 
injunction and damages against the mortgagors. 
The mortgagors took out an originating sum¬ 
mons against tho mortgagee to compel redemp¬ 
tion. Romer, J. dismissed this summons. 
The grounds of decision were more than ope, 
some of which would clearly fall in line with 
a case of undue influeuce under the provisions 
of section 16 of the Indian Contract Act, 1872, 
bub which the learned Judge held was not 
made out, ^ae I have already held in the 
present case. There is one ground, however, 
which supports the view I am taking hsr®* 

At the beginning of bis judgment, the learned 
Judge quoted the passage which I have given 
above from the judgment of Jessel, M. R-i 
the case of Teevan v. (30), i.e., ‘alfehou^ 

the law will not allow a mortgagor to m 
precluded from redeeming for a fixed period, 
such as five or seven years’ and at the end of 
his judgment on this point observed as follows. 

(30) (1882) 20Oh. P. 724; 51 L J. Ob. 6‘3l; 47 h 

T. 208; 30 W. R. 716. _ _ 

(81) (1898) 2 Oh. 307 ; 67 L. J. Ch. 540 ; 79 L- J- 
201 ; 47 W. R. 84. 
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It seems fco me, bhovefore, that looking at the 
mortgage as a lohoUt there is nothing iiero 
which in my opinion, would prevent this 
proviso precluding the redemption for five 
years being enforced by the Court. (The italics 
are mine). When I look at the mortgage be¬ 
fore mo as a whole I am driven to the conclu¬ 
sion that the covenant precluding the mortgag¬ 
or from redeeming for fifty years breaks the 
rule of law with which the judgment of 
Romer, J. opens, and therefore must not be 
enforced by the Court. In the case of Morgan 
V. Jeffreys (32) the mortgagor was precluded 
from redeeming for twenty eight years with¬ 
out the consent of the mortgagor, .Toice, J., set 
aside the stipulation as being uuroasonablo. 
The exact ground of decision is not. much to 
the point, in the present ease, but his reason¬ 
ing at pp. 626-27 with reference to a large 
number of precedents amply supports my view 
in this case. The case of Genu Tukaran Tapkir 
v. Nutayan (4) was oeoided on the ground 
that the existence of the trees on the mortgag¬ 
ed property was the essence of the contract of 
mort'?age and therefore the covenant postpon¬ 
ing redemption till the trees existed was not a 
dog. The learned Chief Justice recognised that 
certain general principles of English Law 
relating to the question before him could be 
applicable bo oases in India. He, however, did 
nob state any such principles and decided the 
case upon the berms of sections 60 and 61 of 
the Transfer of Property Act 1882, as he in¬ 
terpreted them. The case is no authority, one 
way or the other, on the lines on which the 
present judgment proceeds. 


back to the lower Court for deoisioo acoonlio- 
to law. The appellant will gut his costs 
hitherto mourrtxl in both the Courts from the 
respondent, who will boar liis own costs. 

Appeal allowei. 
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SAIYED MUHAMMAD JAWAD HUSAIN 
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MAHARAJ KUMAR GOPAL SARAN 
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Civil Proccdiir‘> Coda (Act V oj 190S> 0 XXl r 90— 
EtrcvMon of dccroc^Rent decrcc—Salc of 'tenure— 
Awlm^PYdKXScr Uahlc for antecadm 

arrearyf rcnt--Salc-Pr,>clamat,on implying such 
ItabilUy Imgulanty^Salc, whethr can be set aside 


Where a teoare ia sold in exooatioa of a decree for 
rent, the landlord cannot sue the auction-purchaser 
for any rent which accrued before the date of his 
auotion-purohase, and the only person liable to pav 
that tent is the tsnant judgment-debtor. 


It was lastly suggested rather than argued 
that the relief against the term of fifty years 
is barred by three years’ rule of limitation. 
The answer to this is given in the decision of 
their Lordships of the Privy Council in bbo 
case otJafri Begum y. Syed AU Baza (33). 
The present suit is not in spite of the mortgage 
bub under it, one of the covenants of which 
is void in law. 

I therefore allow the appeal, set aside the 
decree of the lower Court and as the case has 
been decided on a preliminary point I send it 

(33) (1910) 1 Oh. 620 : 79 L. J. Ch. 860 ; 74 J. P. 
164 ; 26 P. L. B. 824. 

(88) 23 A. 883 ; 5 0. W. N. 686 ; 28 I. A. Ill ; 8 
Bar. P. 0. J. 27 (P. 0.). 


Paez Rahaman ?. Ramsukh Raival, 21 (1 irq 
10 Ind. Deo. (N, S.) 746, relied on, ’ 

Wh-re a tenure is being sold in executim of a dec¬ 
ree for rent, any statement in the sale-pcoolamation 
implying that the auction-purchaser would be liable 
to pay og antecedent arrears of rent is wrong, and the 
judgment-debtor is entitled to have the sale set aside 
in such a case, on proof of .substantial injury. 

Appeal against an order of the Sub-Judge 
of Gaya, dated the 28bh June 1919. 


Messrs. Kulwant Sahay. Syed Mahomed 
latiir and Hasan Jan, for the Appellant. 

Messrs. Kailaspati, Ahani Bhusan Mukharfi 

and Binoy Bhushan Mukharji, for the Hsspon- 
denb. 
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JUDGMENT. 

Mulick, J. —This is an appeal preferred by 
SyeJ Jawad Hussain against an order by the 
Subordinate Judge of Gaya refusing to set 
aside a sale held on the 25bh Ap'il 1919. The 
application to set aside t'uo sale vvas made on 
the I2bh May 1919 and was finally disposed of 
by a judgment dated the 28th June of that 
year. 

'Plio first ground taken before us is, that 
the sale-proclamation was irregular in so far 
as it notified a charge of Rs. 2,835-9-1 duo 
under a renb-dooroe dated the i4bh August 
1916 on account of previous arrears and also 
a charge of Ks. 8,492-0-6 on account of rent 
due from the Bhado kisb of the year 1322 bo 
the year 1325 f. s. for which a suit was then 
pending in the Court of the First Subordinate 
Judge of Gaya. 

It is contended that under the Bengal Ten¬ 
ancy Act the arrears for the years in suit 
wore the only charge for which the tenure 
could have been brought to sale and that the 
sale-proclamation was irregular in so far as it 
suggested that the tenure was liable to satisfy 
the demands due against it in respect of 
arrears which had accrued previous to the 
suit or between the date of the suit and the 
date of the sale. It is urged that in conse¬ 
quence of this irregularity the price fetched at 
tho sale was considerably below the true value 
and that the appellant is entitled to a reversal 
of the sale. 

I think it must be admitted that this com* 
plaint is well founded. The case of Faez 
liahaman v. Ramsukh Bajpai (1) is authority 
for the proposition that the landlord cannot 
sue the auction-purchaser for any rent which 
accrued before the date of his auction-purchase 
and that the only person liable to pay that 
rent is the tenant judgment-debtor. Bub that 
case did nob decide what would be the equities 
between tho landlord and tho auction-purcha¬ 
ser if the latter does in fact buy subject to 
such a charge. That point came up for 
decision in a later case namely, Haradhan 
Chattoraj v. Kartik Chandra (2), and 
it was there held that if the auction- 
purchaser purchases a tenure sold subject to 

(1) ai C. IG'J ; 10 Ind. Deo. (N. S.) 716. 

(2) 6;v-W. N. 877. 


prior charges for rent he cannot in a subse- 
quent suit by tho landlord be heard to repu¬ 
diate the liability created by his act. A 
question was raised in that case whether it 
was at all legal to sell the tenure subject to a 
liability for past arrears but upon that point 
the learned Judges did not express any opinion 
and it was not decided whether the judgment- 
debtor could ask for the reversal of the sale 
on the ground of material irregularity and 
substantial loss. Here that ground is now 
taken by Mr. Kulwanb Sabai on bebalf of the 
judgment-debtor. 

In my opinion the plea of irregularity must 
be accepted. The law does nob bold the auc¬ 
tion-purchaser liable bo pay off antecedent 
arrears of rent and therefore any statement in 
the sale prcclamation implying such a liability 
was clearly wrong. The judgment-debtor is 
entitled bo have the sale set aside if he can 
prove that the price fetched at the sale was 
an adequate price baking into account the 
charges notified in the proclamation. 

Now in this case the value of the property 
as disclosed by the evidence does not appear 
to be anything near the sum of Rs. 60, 000 
which is the figure pub upon it by the appel¬ 
lant. The learned Judge in the sale procla¬ 
mation has alter enquiry entered the value 
at Rs. 33,387. He has also shown in the salo- 
proclamatiou the valuation pub by the decree- 
holder which was Rs. 6,000 but in the 
ciroumstancos I do nob think this 
was an irregularity. The evidence now 
given before us in support of the 
valuation at Rs. 60,000 consists of certain 
Jaraabandi papers for the years 1323,1324 and 
1325 F. S. a d of certain survey khaUaw 
showing that the Nakdi or cash rental of the 
tenure amounted to Rs. 3,129 per annum- 
lb is contended that the average annual in¬ 
come from the property both from haoli an 
nakdi rents amounted to Rs. 4,897, exclusive 
of the income from three mausas Donsia, 
Sheimbigh and Nima. It is contended bha 
the statement of Amir Hasan in a previous 
case and the survey khatian show that t e 

cash rental from these villages in respect o 
appellant’s share amounts to Rs. 506. Adding 
this amount bo the annual rental mentione 
above, the total rental of the tenure would come 
roughly to Rs. 5,402 and after makiDg deduo- 
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kione for Mokarrari rents, oosaes and collection 
chargee, it is eabimated by the appellant that 
his net annual income from the property was 
Ra. 2,698. At 20 years purchase the capitalised 
value would be Ra. 64,000; and adding to 
that a sum of Rs. 1,800 which is estimated 
to bo the value of the 72 acres of hhaoU lands 
in mavza Nimia, the total valuation of the 
tenure would come to very nearly Rs. 56,000. 
In support of this valuation oral evid¬ 
ence is given by the Patwnri of the appellant 
and a deposition is also 61cd which was taken 
from the present auction-purchase? in a previ¬ 
ous case and in which he appears to have 
made various admissions leading to the in¬ 
ference, that the value of his property was 
about Rs. 60,000. 

Now the learned Subordinate Judge has 
gone into all the evidence given on the point 
of valuation and he has recorded bis deliberate 
opinion that the claim is exaggerated. He does 
not rely upon the Jamabandis because they 
are not the originals, and he thinks that 
having regard to the fact that the sale was a 
forced sale and making allowance for the 
charges notified in the sale proclamation be 
comes to the conclusion that the sum of Rs. 
15,600 which was fetched at the auction was 
a fair price under the oircumstances. It is to 
be remembered that the auotioD«puTobaser has 
undertaken liability to discharge the demands 
for anterior rents amounting to a sum of 
Rs. 12,000 odd. and if this demand is added to 
the sale price, the total comes to a little over 
Ra. 27,000. Having regard to the fact that 
the sale was held in execution of the Civil 
Court decree and to the fact that the property 
is situated at a considerable distance in a 
jungly tract, I cannot say that the finding of 
the learned Subordinate Judge is incorrect. 
Moreover looking at bid sheet it does nob 
appear that there was any paucity of bidders. 
The sale occupied part of one day and was 
adjourned till the following day, and excluding 
the auction-purchaser there were five other 
bidders who appear to have kept up a spirited 
contest. Therefore, the'appellant fails upon 
the preliminary condition which it is necessary 
for him to establish. He has not proved 
satisfactorily that the purchase price was 

inadequate. 

Then as regards the question of service of 
notice and sale proclamation which is the other 
10-39 


irregularity allogod, bho auction-purohasor has 
oxaminod bhroo witnossos, namely, the Civil 
Court peon, the idontitior and a man who 
seems to bo the sorvaub of the auction pur¬ 
chaser. The sale proclamations had to 
be served in 19 villages and between the 
report submitted by the Civil Court peon 
and the evidence given by him and by 
the identifier in Court, tliero are undoubted 
discrepancies. It is contended that these dis¬ 
crepancies arc fatal and point to the inference 
that no service took place as alleged on the 
12bh and 13bh i^Iarch, but that a service 
return was manufactured by the peon after 
ho returned to head quarters and that there 
has been deliberate fraud by suppression of 
the necessary notices. The Subordinate Judge, 
however, records that he was thoroughly 
satisfied that the peon and the two witnesses, 
who corroborated him, were witnesses of truth. 
Having regard to the fact that the witnesses 
were deposing in regard t > matters that took 
place several months before, the discrepancies 
in my opinion do not necessarily indicate that 
the peon has manufactured a false return. He 
does not appear to have had any interest in 
deposing falsely in this case and the probabili¬ 
ties are that if it bad been the intention of 
the decree-holder to sell the appellant’s tenure 
by suppressing the necessary proclamations 
and notices, he would have taken good.care to 
make a more complete and consistent case in 
Court in regard to this matter. The result, 
therefore, is that the irregularities complained 
of in the matter of service of sale notices and 
proclamations have not been proved. 

There was, however, an irregularity in the 
frame of the sale proclamation, but as sub¬ 
stantial loss has not been established the 
appeal must fail. 

It is said that the decree-holders have 
drawn out a sum of Rs. 3,000 out of the sur¬ 
plus sale proceeds in the hands of the Court 
in satisfaction of the decree-holders’ demands 
for previous years. It does not, however, 
seem quite clear from the order sheet 
whether this is a fact. The auction- 
purchaser admits that a decree has been 
passed against him making him liable to 
pay to the landlord the sum of Rs. 12,000 
odd due on account of previous arrears. 

So far, therefore, as the judgment-debtor-appel- 
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laub is concerned he 18 in my opinion relieved 
from bhe liability to pay that sum, and if it is 
a fact that the decree-holder has in addition 
to the claim under this decree realised a sum 
of Rs. 3,000 from the surplus sale proceeds 
■which really beloD{:»s to the judgment-debtor, 
then the judgment-debtor is entitled to proceed 
against the decree-holder for that sum else¬ 
where. So far as this appeal (M. A. No. 190 
of 1919) is concerned, I do not think there is 
any ground shown for interfering with the 
orders of the lower Court. The appeal is dis¬ 
missed with costs which will be payable to the 
auction-purohasor-rcspondent only. 

As regards appeal No. 8i of 1919, the point 
taken by the learned Vakil for the appellant, 
namely, that tho Subordinate Judge was wrong 
in deciding that bhe decree was a rent decree 
and that bhe execution would proceed in ao- 
cordanoo with provisions of Chapter KIV of 
bhe Tenancy Act has nob been pressed. The 
appeal is, therefore, dismissed without costs. 

Bucknill, J. -I entirely agree with what 
has been said by my learned colleague. I 
should like, however, to point out that I wish 
to guard myself from being understood to say 
tiiat in bhe prosonb state of authority it has 
))een clearly held that it is illegal to introduce 
into the conditions of a sale of this 
character an instruction that the sale takes 
place in execution of bhe decree but subject 
to other encumbrances whether relative bo 
arrears of rent or otherwise. That such a 
statement may be irregular under certain 
circumstances when bhe other charges specified 
relate to arrears of rent I think there can be 
little doubt bub that it is of such a character 
that the whole must be regarded as voidable 
or that it ipso facto vitiates the sale is nob a 
proposition to which I must be taken to defer. 

As has been pointed out by Mr. Justice 
Mulliok, it may very well be that where the 
effect of the introduction of bhe statement of 
bhe existence of prior encumbrances is such 
as bo affect adversely bhe proper position of 
the judgment-debtor it may be bhe proper and 
open course for him to apply to this Court in 
order that the sale may be set aside. 

2 . K. Appeal dismissed: 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 382 op 1919. 

May 30. 1921. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 

NATHU RAM and another— 
Plaintiffs - Appellants 

versus 

KANHAIYA LAL —Defendant — 

Respondent. 

Hindu Law—Joint family—Alienation by father— 
Necessity, proof of—Bulk of consideration for necessity 
—Buie applicable. 

In oa=5e? where a Hindu father has sold ancestral 
property for the discharge of his debts, if the applioft* 
tion of the balk of the sale proceeds is sfatisfaotorily 
aoooanted for, the fact that a small part ia not 
accouated for will not invalidate the .^ale. 

Girdharee Lull v. Kantco Lall, 1 L A 821 ; 14 
B. L. R. 187 ; 22 \V, R. 56 ; 3 Sat. P. 0. J. 880 (P. 0), 
followed. 

Each case must, however, be dealt with on its 
merits in order to decide whether the amount for 
which legal necessity has not been proved is, with 
regard to the whole oensideration, what may be des¬ 
cribed as a trifling sum. 

A sum of Rs. 600 out of a total consideration of 
Rs. 3,500 cannot be described as a trifling sum 
within the meaning of the above rule 

Oobind, Singh v. Baldeo Singh, 35 A. 330 ; A. W- N- 
(1903) 57; Ram Dei Kunwar v. AbuJafar, 27 A. 494 , 
A. W. N. (1905) G8. followed. 

Appeal against the decree of the Second 
Additional Judge, Aligarh, dated the Isb 
February 1919. 

Messrs. N. C. Vaish and A. Sanyal, for the 
Appellants. 

Messrs. M. L. Agarwala and Qulzari 
for bhe Respondent. 

JUDGMENT. —In this case bhe question 
we have to decide is whether the 
of the plaintiffs should stand dismissed a* 
ordered by bhe lower Appellate Court or 
whether the plaintiffs are entitled to a con* 
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dibional decree for the eettic^ aside of the sale 
oomplainod of and for the return of the 
property. 

The plaintiffs are the sous of Danger Mai 
who, it is alleged, sold certain joiut family 
property on the 23rd of December 1902 
to the first defendant Kanhaiya Tjal. The 
property which was sold consisted of a 
moiety share in a 6 bmoa 5 hiswami 
share situated in a village called Daulatpur, 
entered in the hhewat as No. 1. Another item 
which was sold at the same time consisted of 
a proportionate share in 51 highas odd entered 
in khewat as No. 3 of the same village. This 
latter item appears to be a share in the 
“ Shamilat Deh” 

The suit was brought in the year 1918 by 
the two plaintiffs one of whom Nathu Ram 
bad just attained majority, the second plaintiff 
in the case, Shib Sbanker, was still a minor 
at the time the plaint was filed. There were 
the usual allegations in the plaint to the effect 
that the sale bad been made without any 
legal necessity and for the purpose of 
procuring funds for the plaintiffs’ father 
who was addicted to gambling and other vices. 

The Court of first instance found that the 
defendant Kanhaiya Dal had failed to prove 
that the sale was for legal necessity. It accord¬ 
ingly decreed the plaintiffs’ claim. In appeal 
the finding of the Judge was that the defen¬ 
dant bad made a proper enquiry and that there 
was legal necessity for the sale. The result 
was that he dismissed the suit of the plaintiffs. 

Id appeal the judgment of the lower Appellate 
Court is attacked on the ground that there is 
no evidence on the record to prove that the 
entire sum of Rs. 3,500 was given to Dunger 
Mai for purposes which were legally necessary. 
On the contrary it is argued that on the 
finding come to by the learned Judge there was 
legal necessity for only Be. 3,000 out of 
Bs. 3,600. 

It appears that prior to the date of the sale 
Danger Mai the father of the plaintiffs had 
executed two promissory-notes in favour of one 
Kewal Ram and that the property now in 
dispute was sold for the purpose of discharg¬ 
ing those debts. There is evidence to show 
that at the time the deed was registered Kewal 
^m was paid a sum of at least Bs. 3,000. In 
bis evidence ^ven before the Conrt of first 


instance the first dofoudant stated tliut lie 
also paid in addition another sum of Rs. 40 or 
Rs. 50. Beyond this tliero is no other 
evidence to which wo have been re¬ 
ferred by either party, and it is, bhorofore, 
argued on hebalf of the plaintiffs that in these 
oircumstanoos they are entitled to have blio 
sale set aside on condition of their paying to 
the defendant-vendee a sum of Rb. 3,000. On 
the other band, the argument has been that, 
inasmuch as the bulk of the purchase-money 
is found to have been paid for, and applied to, 
the discharge of debts which were legally 
binding, the sale ought to stand and the 
plaintiffs’ claim ought to be dismissed. 

The appellants' learned Counsel relies on 
two cases of this Court reported in Gobind 
Sinijk V. Boldeo Sinijh (1) and Ham Dei 
Kanwar v. Ahu Jafar (2) and certainly those 
cases are in favour of this oonboution. 

It is difficult to decide cases of this nature 
upon any fixed principle. It has been held 
by their Lordships of the Privy Council 
that in cases where a father has sold 
ancestral property for the discharge of 
his debts, if the application of the bulk 
of the proceeds has been satisfactorily 
accounted for, the fact that a small part is 
nob accounted for will nob invalidate the sale 
Girdharee hall v. Kantoo Lall. (3) That prin¬ 
ciple has been followed in numerous cases. 
The difficulty always is to ascertain what 
amount in cases like this is the “bulk” of bbe 
purchase-money. In one of the Allahabad 
cases to which we have been referred it was 
found that out of the total consideration of 
Rs. 3,299-8-0 a sum of Rs. 2,923-8-0 represent¬ 
ed money which had been applied for purposes 
of legal necessity and the plaintiffs in that 
case were given a decree for the recovery of 
the property upon payment of the latter sum. 
Similarly in the other Allahabad case where 
it was found that Rs. 2,550 out of bbe total 
consideration of Rs. 2,995 represented money 
taken for legal necessity, a oondibiooal 
decree (or settiog aside the sale was passed 
on payment of the sum of Rs. 2,660. We 
have, therefore, to deal with each case on its 
merits and to decide whether in a particular 

(1) 26 A. 830 ; A. W. N. (1908) 57. 

(2) 27 A. 494 : A. W. N. (1905) 68. 

(3) 1 1. A. 321: 14 B U E. 187; 22 W. R. 56; 8 
Sar. P. 0. J. 380 IP. 0.). 
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iDsbanoo, the aiuounb for which the legal 
necessity lias not been proved, is with regai'd 
to the whole conpideration, whab may be 
described as a trilling sum. In the present 
case it is shown that out of Rs. 3,500 only 
Rs. 3,000 represeuted money which was taken 
for legal necessity. Wo should 6nd it 
difficult, having regard to the decisions of this 
Court, to hold that Rs. 500 is in this instance 
a trilling amount and wo think, therefore, that 
we ought bo follow the line which was taken 
in the two Allahabad cases above referred 
to. 

The result, therefore, is that we allow the 
appeal and give the plaintiffs a conditional 
decree by which they will be entitled on 
payment of Rs. 3,000 within sis months from 
the date of tliis Count s decree, to have the 
sale set aside and the property returned by 

the defendant Kanhaiya Lai. If they fail to 
deposit this sum of Re. 3,000 in Court within 
the period so limited their suit will stand 
dismissed. Considering the long interval 
that lias elapsed since the date of the sale 
we think that as regards costs the proper 
order will he to direct the parties to hear 
their own costs in all three Courts. 

Appeal allowed. 

MADRAS HIGH COURT 

First Civil Appeal No. 175 op 1931. 

February 11, 1924. 

Present :—Mr. Justice Ramesam and Mr. 

Justice Jackson. 

TADLRI RAMACHANDRA JAGANNATHA 

RAO AND OTHERS- DEFENDANTS— 

Appellants 

versus 

VADREVU VISWE^AN— Plaintiff- 

Respondent. 

Loto-BJifcakshara-Pal/ifr’s debts incurred 
bejorc pariUtou^Sony whether liable. 

Unnder the AJiiakshora Law a Hindu son in 

possesMou of preperty which had been joint and which 

foil to his share in partition is liable in asuit broueht 

after partition (impleading bim also) for the father’s 

debts incurred before the partition and not illecal or 
immoral. wi 

Case-law discussed. 


Kurri Venkata Redii v. Ohelluri Satyanaravanor 
murthi, 62 Ind. Cas 980 ; 40 M. L. J. 473 • 29 M L 

T. 265: (1921) M. W N. 261 ; 19 L. W. 516 ; P«da 
v. Sreenivasa Deekshatulu, 43 Ind. Cas. 225 ; 
41 M. 196 ; 22 M. L. T- 334 ; 83 M. L. J. 519 • 6 L 
W. 649 ; (1918) 'SI. W. N. 55, dissented from. 

Appa Pillai v Ranga Pillai* 6 M. 71 ; 7 Ind. Jur. 
71 : 2 Ind. Deo. (N. S.) 327; Oirdharee Lall'i. Kanioo 
Lall, 1 I. A. 321: 22 W. R. 56; 14 B. L. B. 187 ; 3 Sar. 
P. C. J. 8^0 (P C ); Hanooman Persaud Panday v. Ba¬ 
boo Munraj Koonweree, 6 M. I. A 393 ; 18 W. R, 81 
N. : Sevestre 253 N ; 2 Suth. P. C. J. 29; 1 Sat. P.O. J. 
552; II) Fj. R. 147; Muthayan Chetty v Sangili Vira 
Pandia Chinyiatawbiar, Zamindar of Sivagiri,^ 1; 
9 I. A 128 : 4 Sar. P. C. J 354 ; 12 C. L R. 169 : 6 
Ind. Jur. 486 ; 5 Shome . R. 57 ; 2 Ind. Deo. (N. 8) 
27'J (P. C ), Ponnaappa Pillai v. Pappuayyangar. 4 
M.l; 1 Ind Dec. (^^9.) 889,Bamaswnmr v. 17/a* 

f7^.na/7jo Gouyidan, 22 49 ; 8 M L J. 812 ; 8 Ind. 

Doc. (n b.) 8®!, Pcriasnvii MudaUar v. Seetharama 
Ckettiary 27 M. 248 ; 14 M. L. J ^4 (F. B ); Lakshmi 
Chettiar v Oavindarajnlu Naidii, 8 Ind. Cas. I9l ; 8 
M L. T. 849 ; (1910) M. W. N. 565; i?a//ma Naidu 

V. Aiyanachariart 18 M. L. J. 599 ; 4 M. L. T. 277; 
Raja Bahadur Raja Brij Narain Rai v. Mangala 
Prasad Rai, 77 Ind. Cas. 689 ; 46 M. L. J. 23 ; 21 A. 

L. J. 934 ; 5 P L. T. 1 : 28 C. W. N. 253 ; (1924) 

M. W. N. 68 ; 19 L. W. 72 ; 2 P. L. R. 41 ; 10 0. & 
A. L R. 82 : (1924) A. I. R. (P. C.) 60 ; 83 M, h. T. 
457 : 46 A. 95 ; 26 Bom. L. R. 500 (P. 0.), considered. 

Ramachaudra Padayachi v. Eondayya Cheiti,^^ 
&I. 655 ; Kanieswaramma v. Venkatasid>ba Rao, 24 
Ind. Cas. 474; 88 M. 1120; 27 M. L J. 112; (1914) M. 

W. N- 742, followed. 

Appeal against the decree of the District 
Court, Godavari at Bajabmundry, in O. S. 
No. 10 of 1920. 

Messrs. N. Rama Rao and T. M. Krishna- 
sawnii Iyer, for the Appellants. 

Messrs. S. Varadachariar, T. S. BaghunatHa 
Rao and V. Viyanna, for the Respondent. 

JUDGMENT. 

Ramesam, J.—Suit by the plaintiff to 
recover (l) a sum of Rs. 2,500 deposited with 
Isb defendant on 6th July 1917 and (2) sum of 
Rs. 350 payable to plaintiff for money paid for 
the Ist defendant. The defendants Nos. 2 to 5 
are the sons of Ist defendant who formed with 
him, members of a joint family np to 1918. 
In that year a suit was filed by the present 
2nd defendant against his father and brothers 
for partition. No written statement was filed 
and the suit was compromised and a decree 
was passed in terms of the compronoiBS on 
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SSfd January 1920. Under the oompromiae, 
provision was made for paying off most of tiie 
debts oontraoted by the 1st defendant but not 
the suit debt. No speoibo properties were 
allotted to the Ist defendant and it was arrang¬ 
ed that a maintenance of Rs. 30 should be paid 
to him every month. The present suit was 
filed on 6th July 1920 and the defend¬ 
ants Nos. 2 to 5 are sought to be made liable 
with reference to the shares in their hands 
(% what had been prior to 1920, joint 
family property. The defendants denied the 
genuineness of the debts. The District Judge 
found that the debts were true. He had 
doubts about the bona fidcs of the partition, 
but on the ground that under the compromise 
it was agreed that all the debts of the let 
defendant were agreed to be paid by all the 
defendants, decreed the suit. All the defend¬ 
ants appealed. The Ist defendant died, 
during the pendency of the appeal. With the 
construction of the terms of the compromise 
by the District Judge, we are not able to 
agree. 

The other appellants do not question the 
correctness of the finding that the debts 
are true. Nor do they say that the debts are 
illegal or immoral. They contend that the 
sons are not liable for the father's debt (not 
charged on the property) after partition and 
rely on Kurri Venkata Eeddi v. Ghellicri Sat- 
yanarayanamurthy (l) following Peda Ven- 
kamvia v. Srinivasa DikshaUilu (2). The 
respondent replies that the partition is not 
bona iide within the meaning of the exception 
recognised in these oases and if the partition 
is held bona fide he contends that Kurri 
Venkata Eeddi v. Chelluri Satyanarayana- 
murihi (1) is incorrectly decided and as to 
Vekamma v. Sreenivasa Dikshatulu (2), while 
oonoeding that the actual decision is correct, 
in so far as it rests on any ground other than 
the ground that the pro-note in that case was 
renewed by the father after partition, such 
ground is not correctly decided. 

We are of opinion that the partition by the 
decree of 1920 was bona fide in the sense that 
the intention was to really divide the status of 
the parties ; it is probably also hona fide 
though the matter has not been fully gone 

(1) 62 Ind. Oaa. 980 ; 40 M. L. J 478 ; 29 M. L. T. 
266 ; (1931) M. W. N. 281; 18 L. W. 516. 

(2) 48 Ind. Oas. 225 ; 41 M. I8d ; 22 M. L. T. 
884 ; 88 M. L. J. 619 ; 6 L. W. 649 ; (1918) M. W. N. 

65 * 


into, in the sense that tliore has l)oeii uo un¬ 
equal allotment of properties if wo rogard all 
the debts as debts of 1st defeadant only i. e , 
tliat this sliaro. minus all the debts would, 
have been much less than what he actually 
got, viz, annuity of Bs. 360 and we come to 
this conclusion in spite of the fact that there 
has been no division by metes and l)ounds and 
the decision in Appapillai v. Hajujapillai (3) 
is doubtful, if it meant bo decide that the 
family continues joint in cases where there is 
a relinquishment by the father subject to a 
maintenance. It is not bona fide only in the 
sense, that provision was not made for all the 
debts of Ist defendant nob illegal or immoral 
(Ghose’s Hindu Daw, Vol. 1, p. 438) out of tho 
whole joint family properties from wliich they 
would have been recoverable if there liad boon 
uo partition and debts like the plaiubiff's will 
defeated if it is held that the defendants Nos. 2 
bo 5 are not liable. As it is doubtful whether 
the exception mentioned in the cases uses the 
expression 'bo7ia fide in this sense, we had to 
consider the question of the correctness of the 
decisions relied on. 

It may be that, under the primitive Hindu 
Law, a son is under a pious duty to discharge 
his father’s debts irrespective of the devolu¬ 
tion, on him, of any kind of property. Bub 
the decisions have established the principle 
that a son is not liable unless the self-acquired 
property of the father or property which liad 
been joint between them has devolved upon 
the son. For the purposes of this case, it is 
not necessary to go further behind the case of 
Girdharee Lai v. Kantoo Laii (4). At p, 331, 
their Lordships quote from Knight Bruce, L. J., 
in Hanuman Prasad Panday v. Musammat 
Babojee Minraj Koomaru (5). 

Unless the debt was of such a nature that 
it was not the duty of the son to pay it, 
the discharge of it even though it affected 
ancestral estate, would still be an act of 
pious duty in the son. By the Hindu 
Law the freedom of the son from the 
obligation to discharge the father’s debt 
has respect to the nature of the debt and 
not to the nature of the estate, whether 
ancestral or acquired by the creator of the 
debt.” 

(3) 6 M. 71; 7 Ind. Jur. 7J; 2 Ind. Deo. (N S.) 327. 

(4) 11. A. 821; 22 W. R. 66; 14 B. L. R. 187; 3 Sar. 
P. C. J. 300 IP. 0.). 

(6j 6 M. L A. 893; 18 W. R. BI N.; Savastre 258 N.; 
2 Suth. P. G. J. 29; 1 Sat. P. 0. J. 562; 19 E. R. 147. 
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and say 

That is an authority bo show that ances¬ 
tral property which descends to a father 
under the Mitakshara Law is not exempt¬ 
ed from liability to pay his debts because 
a son is born to him. It would be a pious 
duty on the part of the son to pay bis 
father’s debts, and it being the pious duty 
of the son to pay his father’s debts the 
ancestral property, in which the son as the 
son of his father acquired an interest by 
birth, is liable to the father's debts." 

Effect was given to these observations, in 
Muddan Thakoor’s case Girdharee Lall v. 
Kanioo Lai (41, in favour of a creditor iu exe¬ 
cution. While the Calcutta High Court gave 
full efloct in a case from Bengal in SuroJ 
Bansi Koer v Sheo Persaud Singh (6J, the 
Madras High Court at hrst did not, on the 
ground that the decision in Girikaree Lall v. 
Ka7Uoo Lai (4) cannot apply to Madras where 
a member of a joint family has a right to 
alienate his share (unlike B.ngal) and there 
is no need for the equitable right recognised in 
favour of the executing creditor in Gird- 
haree Lall v. Kantoo Lai (4). The creditor 
carried the case bo the Privy Council MuUa- 
yan Ghetti v. Vira Pandia Chinnatambiar, 
Zamivdar of Sivagiri (7). Meanwhile a Full 
Bench of the Madras High Court in Pennapya 
Pillai V. Pappu Aiyangar (8', (Mubhusawmy 
Aiyar, J., who decided the earlier case and 
Junes, J., dissenting) held that the decision in 
Girdharee Lai v. Kantoo Lai (4) applied to 
Madras equally. The Privy Council in 
Muttayan Ghetti v. Vira Pandia Ghinna- 
iambiar Zamindar of Sivagiri (7). while de¬ 
ciding the case on another point, pointed 
out that there was no ground for nob apply¬ 
ing the decision in Girdharee Lai v. Kantoo 
Lai (4) to Madras. In Bamasami Nadan 
V. Ulaganatha Goundan (9), a Full Bench 
held that the liability of the father and 
son was co-extensive and the cause of 
action against the son arose simul- 


(6) 5 C. 148 : 6 I. A 88 ; 4 P. G J 1-8 

P C. J. 589 ; 1 0. L. K. 228 ; Q shome L k 24 
2 led Deo. IN. S ) 705 (P. 0 .). 

(7) 6 ax. 1 ; 9 I. A. 128 ; 4 Sar. P r / os^ . 

C. L. R. 16'J ; G Ind. Jur. 4b6 ; 6 Sh I'ce L E v 
2 lud. Deo. (N. S.) 2^9 (P. G.)- * ^ 

(8) 4 M. 1 : 1 ip.d. Deo. (E. S.) 839. 

^^(9) 22 M. 49 ; 8 L J. 3ia ; 8 lud. Deo. (n. i 


taneously with that against the father 
though it must be added that the son 
cannot be sued alone during the father’s 
life. Periasami Mudaliar v. Seetharama Chet- 
tiar (10). In Krishnasami Konan v. Bamasami 
Aiyar (ll) the question arose whether in exe¬ 
cution of a decree obtained against the father 
alone, the share of the son in the joint family 
property allotted to him in a partition can be 
seized in execution. The District Judge (after¬ 
wards Miller, J.) held 

When the separation is before the suit as 
in this case, I think the creditor is bound 
to make parties all those whose interests 
he wishes to bind by his decree. The pro¬ 
perty is, from the date of separation, the 
son’s property in which the father has no 
interest, and though the son may he liable 
to pay the debt, his liability must be en¬ 
forced in a suit against himself." 

Incidentally it may be observed that the 
son’s share, even after partition may and is 
spoken of in this and other cases as ancestral 
property and even joint property (in the sense 
that it represents what had been joint pro¬ 
perty). It is, indeed, ancestral property in the 
hands of the son as against his own sons. The 
High Court said 

The principle upon which the son cannot 
object bo ancestral property being seized 
in execution for an unsecured -personal 
debt of the father is that the father, under 
the Hindu Law is entitled to sell on ac¬ 
count of such debt the whole of the ance¬ 
stral estate. This necessarily implies that 
at the time the property is seized, it rema¬ 
ins the undivided estate of the father and 

son .Ergo, property taken 

by the son in partition cannot he seized 
on account of such unsecured personal 

debt of»the father even though the debt 

had been incurred before the partition. 

Of course if the partition had been 
made with a view to defraud or delay cre¬ 
ditors it would be otherwise, bub no such 
case is made out here." 

This is the first case which considered bhe 
effect of a partition. 

The whole decision and the exception lu 
case of a Mala fide partition relate bo the 

(10) 27 M. 243 ; 14 M. L. J. 84 (F. B ). , 

(11) 22 M. 519 ; 9 M. L. J. 127 : 8 Ind. Deo. (N. »•) 
371. 
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Beisure in exeoutloQ o( a deoroo to whioh the 
Bon was Qot a party. In Ramiiohanlra 
Pctdayaohi v. Kondnyya Ghetty (12) the sons 
were parties to the suit and it was held 
(Bhashyatn Aiyengar, J. being one of tho 
judges) that the son was liable to the extent 
of the family property whioh had oorao to 
him under the partition. Krishna'iami Koiiin 
V. Rami%scimi Aiyar (il) was thus distinguish¬ 
ed at p. 557, 

In that oase the suit was brought after 
partition against the father alone and 
the point decided was that property taken 
by a son under a partition effected before 
the suit could not he seized in ezecutio7i of 
a decree obtained against the father only 
in suoh suit. The case turned on the 
plaintiff 8 rights in execution not as here 
on the question whether tlie plaintiff is 
entitled to judgment as against the son.” 
The next oase is Kameswarainma v. 
Venhatasuhha Rao (13) (Wallis, 0. J. and 
Oldfield. J.) In my opinion the reasoning in 
this oase is conclusive against the appellants. 
The learned Judges say 

*'I think it is also clear that 'plaintiff as a 
Hindu son is liable for the debt to the 
extent of the joint family property whioh 
came to his bands at partition (Bama- 
chandra Padayachi v. Kondayva Ghetty) 
( 12 ).” 

They quote the sentence I already quoted 
from Krishnasami Konan v. Raynasami 
Aiyar (11) and say. 

’’This neoessarllyiimplies that at the time the 
property is attached, it remains the un- 
divided property of the father and eon. 
The same view has been taken under 
very similar circumstances (Miller and 
Krishnaswamy Aiyar, JJ., in Lakshmi 
GhetHar v. Govindarajalu Naidu (14). See 
also 'Rathna "Naidu v. Aiyana Ghariar 

(16).” ” . At the date of 

execution the property now in question 
bad ceased to be joint family property and 
the cases referred to on the other side 
are cases in which the property remain¬ 
ed joint and so subject to alienation by 
the father in saHsfaction of the debt.” 

Incidentally it may be mentioned that the 
US) 21 M. 655. 

(18) 24 Ittd. Oaa. 474; 37 M. Ij. J. 112; 38 M. 1120. 
(1914) M. W. N. 742. 

(14) 3 Ind. Caa. I8l; 8 M. L. T. 849; (1910) M. W. 
R. 568. 


case in Rathna Naidu v. Aiyana Ckanar (15) 
is ouG where the father mortgaged hin son’s 
share after partition. Obviously he has no 
suoh power and the case oanuot lielp tho point 
under discussion. Now comes tho case in Pe hi 
Venkanna v. '^rccnio isn- Deekskatiilu {2). Tho 
point elaborately argued in that case and also 
elaborately discussed is whotlior !^ahu Ram 
Chandra v. Bhup Singh (16) effected any 
change iu the law relating bo the son's liability, 
a point whioh, after giving rise to Full Bench 
decisions in this Court is set at rest by Lord 
Dunedin’s judgment in Haja Bahadur Raja 
Brij Narain Rai v. Mangla Prasad Eai (17) 
(a judgment of a Full Board of the Privy 
Council); while deciding that it did nob, Wallis, 
C. J., said 

Tins Court has hold in a series of oases 
that as the effect of partition is to put an 
end to the father’s right to sell the son’s 
share for an antecedent debt, it also pubs 
an end bo the creditor’s right to bring the 
son $ share to sale dunng his life-time at 
any rate when the partition has not been 
effected to defeat and delay credi¬ 
tors : Krishnaswami v. Ramasami (11). 
Kameswaramma v. Venhatasuhha Rao 
(13). 

Having regard to the expression ‘‘to bring 
the son’s share to sale” and to the fact 
that Kameswaramma v. Venhatasuhha Rao 
(13) was cited in support of his Lord¬ 
ship’s proposition and without any qualifica' 
bion or disapproval, it is impossible to say, 
solely because, lower down the page bis 
Lordship used the expression “to say nothing 
of the further ground etc,” that his Lordship 
impliedly intended bo overrule his own opinion 
in Kameswaramma v. Venhatasuhha Rao (13) 
ioAovirngRamachandra-Padayacki v. Kondayva 
Ghetti (12). Kumaraswamy Sastri, J., begins by 
saying he ^ agrees with the judgment of the 
Chief Justice on the narrower ground ” that a 
son is nob after partition liable bo be proceeded 
against in respect of a personal debt incurred 
by the father before partition.” If, “proceeded 

(16) 18 M- L. J. 699 ; 4 M. L. T. 277. 

(16) 89 lud. Cas. 280 : 44 I. A. 126 ; 21 0. W. N. 
698 ; 1 L. W. 557 ; 15 A. L. J. 437 ; 19 Bom. L. E. 
498 ; 26 C. L. J. I ; 33 M -D. J. 14 ; (1917) M. W. N. 
439 ; 22 M. L. T. 22 ; 6 L. W. 218 ; 39 A. 487 (P. 0.). 

(17) 77 Ind. Oas. 689 ; 46 M. L. J. 23 : 21 A. L. J. 
934 ; 5 P. L. T. 1 ; 28 0. W. N. 253 ; (1924) M. W. N. 
68 : 19 L. W. 72 : 2 P. L. E. 41 ; 10 0. & 4 L. E. 82 ; 
(1924) A. I. R. (P. 0.) 60 ; 88 M. L. T. 467 ; 46 A. 95 : 
26 Bom. L. R, 500 (P. 0) 
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against’ meant; proceeded against in execution” 
there is no difficulty in accepting the state¬ 
ment, but if it meant as it was intended to 
mean “ proceeded against in suit ” it is nob 
justified, I say with great deference to my 
learned brother, by Walhs, C. J.’s expressi'^n 
” to say nothing of the further ground ” and 
by imputing to it a significance inconsistent 
with the earlier statement of the law following 
KamcsW'iramma V. Vetik-ito.'iuhba RaoilS). His 
Lordship then reviews the cases at p. 143. It 
is difficult to see how it can be said that 
Ratiina Kaidu v, Aiynna Chrriar (15) followed 
Krishnasami Kon'in v, H imaftami Aiyar (11). 
Ho then distiuguishesZ^awac/mwf/ra Podayachi 
V. Kondayya Chetli (12) by saying that ” that 
debt sued on arose out of a joint family busi¬ 
ness carried on by the father and eon before 
partition and the liability of tlio son rested-.. 
...on contract entered into in rospi^cb of a joint 
family trade to the extent of the joint family 
assets cto- I am not able to follow the distinc¬ 
tion. If tho son was a party to the contract, 
ho is liable not as to tho joint family property 
hut even as bo his self-acquired property and 
unless he is a minor, he is liable to bo 
arrested, in other words, ho is personally 
liable and there is no question of Hindu Law 
in the case. If he was nob a party, this liabi¬ 
lity rests only on the Hindu Law relating bo 
son’s liability on the contracts of a father or 
manager. Suppose the family trade is not 
ancestral trade but a new trade started by the 
father and cannot, therefore, be said to be for 
justifiable necessity, can it be said that Rama- 
Chandra Padayacht v, Kondayya Ghelti (12), 
does nob apply to such a case ? No such dis¬ 
tinction was made in Kamesioaramma v. Ven- 
katosuhba Rao (13), which is not the case of a 
family trade. He then refers to the renewal of 
tho note by the father. In my opinion the case 
mPeda Venkamma y/Sreenivasa Dikshatulu (2) 
is correctly decided so far as it rests on the 
ground that the note sued on was renewed by 
tho father after partition. Wallis, C. J.. did 
not intend to overrule Katneswaranima v. Fen- 
katasubba Rao (13) and Ramachandra Pada- 
yachi v. Kondayya Ghelti (12), or oven to dis¬ 
tinguish Krishnasami Konan v. Ramasami 
Aiyar (ll) in the manner suggested byKumara- 
swami Sastri, J. In these oirnumstances, we 
cannot accept the decision in Kurri Venkata 

Reddi v. Ghelluri Satyanarayanamurthi ( 1 ) 

as binding on us as it rests solely on 


the ground that the matter was con¬ 
cluded by Venkamrm v. Sreenivasa Diksha¬ 
tulu (2). Our brother Oldfield, J., who 
was also a party to Kameswaramma v. 
Ve7ikatasubha Rao (13), made no reference to 
it in the later oase and gave no additional 
reasons. Abdur Rahim, J., simply said that all 
tho cases wore considered in Venkamma v. 
Sreenivasa Dikshatulu (2). We are also refer¬ 
red bo an unreporbed decision in A. S. No, 419 
of 1918 by Abdur Rahim and Phillips, JJ, It 
purports to follow Venkamma v. Sreenivasa 
Dikshatulu, (2) and concurs with Kumara- 
swami Sastri, J., in his distinction of Rama¬ 
chandra Padayachi v. Kondayya Chetti (12). I 
have alreadv dealt with this. This oase does 
nob add to the other cases. We are of opinion 
that Ramachandra Padayachi v. Kondayya 
Ghelti (12) and Kameswaramma v. Venkat.i' 
subha Rao (13) were not overruled and 
following them, we hold that a son in 
possession of property which had been joint 
and which fell to his share in partition is liable 
in a suit brought after partition (impleading 
the eon also) for the father’s debts incurred 
before the partition and not illegal and im¬ 
moral (c>ee also Stranger’s Hindu Law, Vol 1. 
p. 191). 

We do not think it necessary to refer the 
question to a Full Bench. On this ground, 
the appeal is dismissed with costs. 

Jackson, J. —I agree. 

Tho point is correctly appreciated in Dr. 
Gour's Hindu Code, section 118, paragraph 
311 with reference to Ramachandra v. 
Kondayya (12) and Kameswaramma v. 
Venkatasuhha Rao (13). 

“On separation the son is liable for debts in¬ 
curred before partition.” 

But in Trevelyan’s Hindu Law, Edition 2, 
p. 308 the point is not stated so clearly. 

A creditor cannot enforce the payment of 
the debt of the father against property 
which has been allotted on partition to 

the SOD.” 

This would be correct if " enforce in execu¬ 
tion ” is meant and not correct if it s-i®® 
eludes enforce by suit.’ 

In Mayne's Hindu Law, 9th Elition, p. 
it is stated 

“ Where the son is joined in a suit against 
the father, this is for the purpose of 
abling the Court to exercise the power 
of the father to sell family property id 
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discharge of his debts nob being illegal 
and immoral and to present the son 
from questioning the nature of the 
debt ill ex-^out^on prooeodin.^s against 
the proparbv. After parbib’on, of eoarse, 
bhe son holds the share which is allotted 
to him free from any such liability." 

If “ any suoh liability ” be taken to mean 
attachment in execution proceedings " the 
passage presents no difhoulty but if the words 
mean free from any liability for suoh debts" 
the statement seems to go too far. 

V. N. V. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 863 of 1921. 

March 4, 1924, 

Pre/tent :—Mr. Conttsi Trottr^r, Chief 
.Tustioe, and Mr. Justice Km^sam. 

GADE Tj.AKSHlMTNAHASAMMA and 

ANOTHER—Defendants —Appellants 

versus 

NAVUGOTLA PYDANNA—Plaintiff 

—Respondent. 

Civil Procedure Code (V of 1908) O. XXT, r. (53— 
claim petition —Petition not pressed^Dismissnl of 
petition-mOrder, if against claimant—Proper Order, 
form of, 

A olaim petition under 0. XXt t 63 of the 
Oivil Ptooedure Code was withdrawn and the Court 
endorsed on the petition, “not pressed, dismissed”:— 

3e\d, That the order was not one under 0- XXI, 
t. 63 and the claimant was not bouulto bring a 
suit within a year under the procedure laid down 
under the Code. 

In the ease of the withdrawal of a petition, it is a 
mistake to endorse on it that it is dismissed. The pro- 
per endorsement to make is that it ie withdrawn, 
(p. 388, ool. 2). 

Appeal against the decree of the IXstriot 
Oonrt, Vizagapatam, in Appeal Suit No. 152 
of 1919 preferred agalnsb the decree of the 
Oonrt of the District Mnnsif of? Bazam in O, 
S,No, 33 of 1918. 

I O..80 


Mr. K. N. Rnfiqopa^ f^astri, for Mr, R. 
Narasiaiham, for bho Appollauts. 

Mr. Y. •S'jtn/auDMi/.T.n'T.-for the Roepoad- 
enb. 

JUDGMENT. Tho only point open to 
bho appillaot is that because tho cl-iirn pntl- 
bioQ which tlie rosponlonb proeentoil in 1914 
was marked hy tho District Munsif as “ nob 
press-'d ; dismlssod " and l)eciU5o no suit was 
consequently brought under the procedure 
laid down by the Code, the present suit is 
inoompobonb. The learned Judge has taken a 
broad view of >tho matter and has disposed 
of the case by ascertaining what really hap¬ 
pened at the time. What book place was that 
tho claimant wished bo abindon his claim and 
bo have it treated as if it never bad been 
made. The only argument suggested against 
that is that whore a litigant abandons his 
claim and withdraws it as if it never had been 
made and the Judge bv endorsement on the 
pap.^rs dism'Rsed it. the litigant is precluded 
from taking the other course of bringing 
a suit. This argument appears to be, to 
say the least, higtily technical and in our 
opinion it would ho pernicious not to allow a 
litigant who has taken what he is satished is a 
mistaken step to correct that step before any 
thing is done which could enure to the pre¬ 
judice of the other side. In this case there 
is nothing of the k’nd. There was no ques¬ 
tion of default. It has always been my 
opinion that in the case of the withdrawal of 
a petition, it is a mistake of the Judge to 
endorse on it "dismissed’’ and that it is quite 
sufficient bo record on it “withdrawn." 
That is the proper endorsement that ought to 
have been made in this case. The appeal is 
dismissed with costs. 

■ V. N. V. Appeal dismissed. 
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BOMBAY HIGH COURT, 

Second Civil Appeal No. 169 op 1923. 

January 15, 1924. 

Present Sir Norman 'MacleoJ, Kt;., ChieC 
Ju9fcic0, and Mr. Justice Sbah. 

DHANJI NATHA— Dependant 
—Appellant 

versus 

DHUMA HIRATI MALT— PLAINTIFF 

—Respondent. 


Hi’ndf* IjUW — Widoto—Joint O^ft bu two widows^ 
Death of donee and one widmo, effect of^Cther widow^ 
tohether can claini whole or half of gifted properly. 

^ A Joint gift by two Hiad i widows is oparativo dur¬ 
ing tho of either of tho two widows in f;ivour 

of tho cloneo and his hairs, and on the death of one 
wi low and the donee, the other wi low is not entitled 
to recover the whole or a moioty of the subject- 
matter of the gift from the heirs of tho donee, 
(p. 234. col. 2). 

Case-law disctis cd. 

Appeal from the decision of the Assistant 
Judge of Khandesh, in Appeal No. 217 of 1920, 
reversing the decree passed by the First Class 
Subordinate Judge at Dhulia, in Civil Suit 
No. 75 of 1919 

Mr. P. V. Kane, for the Appellant. 


Mr. P. B. Shingne, for the Respondent. 


^ JUDGMENT. —The few facts whic'i hi 
given rise to this appeal are these . 
Piraji died leaving two widows Deoba 
Dhuma. Deoba had a daughter nao 
Chindhi. On April 16. 1911. Deoba ( 
Dhuma made a gift of the property in suit 
favour of Chindhi. Deoba died on November 
1918, and the next day Chindhi di 
ibe present suit was filed by Dhuma 
recover possession of the property which v 
gifted by her and Deoba to Chindhi, Deft 

dant who is the daugbte.- of Chindhi olaii 
to be entitled to Chindhi’s interest. T 
Trial Court held the gift to be invalid a 
decreed the plaintiff’s claim for possessit 


The lower Appellate Court decreed posaession 
of a moiety in favour of the plaintiff on the 
footing that Dhuma was entitled to a moiety 
of the property in respect of which Deoba had 
an interest during her life-time, that interest 
having come to an end on her death. In effect a 
decree was passed in favour of the plaintiff on 
the footing that she was the heir after Deoba’a 
death in respect of the share of Deoba in this 
property. 


The defendants have appealed from this 
decree, and in support of the appeal it is urged 
that the view taken by the lower Appellate 
Court is wrong inasmuch as the husband’s 
estate was one estate jointly taken by the two 
widows, and that the gift would be operative 
during the life-time of either of the two 
widows. In other words, io is contended that 
both the widows being joint owners, on the 
death of Deoba, the other widow does not take 
anything as the heir of her co-widow but the 
estate survives bo her. In support of this con¬ 
tention reliance is placed upon the obser¬ 
vations in Bhugwawhen Doobei/ v. Myna Base 
(1) and S?i Gajapathi Nilamani Patta Maha 
Devi Gar^i Sri Gajapathi v. Badhamani PaUa 
Maha Devi Qaru t2). 

It is clear that the present plaintiff could 
not claim any interest in the property 
given by way of gift by her and her co-widow 
to Chindhi during her life time. So long as 
tlie present plaintiff is alive the interest which 
Chindhi got under the deed of gift would enure 
for the benefit of her heir after Chindbi’s death. 
The gift was a joint gift by the two widows 
and would be operative during the life-time of 
either of the two widows in favour of the 
donee. There is no suggestion in the present 
case that there was any partition of the estate 
between the two widows, so that the question 
of inheritance to the co-widow’s estate does 
not arise. Even assuming that such a 
question could arise or that there could be a 
severance of interests, it is by no means clear 
that it would make any difference iu the 

(1) 11 M. L A. 487. at pp. 515, 616: 9 W. B. P.C. 
23 ; 2 Suth P. C. J. 124; 2 Sar. P. 0. J. 337 ; 20 E. «• 
184. 

(2) 4 T. A. 212 ; 1 M. 290 : 1 Ind. Jut. 539 :1 0- "* 
R. 97 ; 3 Sar. P. 0. J. 753 ; 8 Suth P. 0. J. 865 ; 1 In4 • 
Deo. (N. 8.) 193 (P. 0.). 
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result in a case where the original gift is by 
both the widows. It is however, unueoossary 
to oonsider that aspect of the ease, as in thu 
present ease there is a joint gilt and there is 
no suggestion ol any severauoe of interest 
between the two oo-widows, assuming without 
admitting that there oouid be such severance 
as would defeat the right of survivorship in 
the CO*widow. The present suit for posses¬ 
sion of either the whole or a moiety of the 
property given by way of gift to Chindhi is 
not sustainable, as the reversion to the 
husband's estate has not opened yet. The 
result is that this appeal is allowed, the 
deoree of the lower Appellate Court reversed 
and the plaintifi’s suit dismissed with costs 
throughout. The oross-objeotions are dismis¬ 
sed with costs. 

Z. E. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No, 45 op 1919. 

March 37, 1923. 

Present :—Mr. Justice Martineau and 
Mr. Justice Zatar Ali, 

SCNDAB SINGH— Defendant— 

Appellant 

versus 

SHAM SINGH and another— 
Plaintiffs—Be3poni>ent3. 

Evidenoe — Inadmimble statement Consent of 
partieSf sjfectof-^Finding based m inadniissibie evid^ 
snee-^Seoond Appeal—Euoppel '^'Conduct of parties. 

Btatemeots which are cot admisi^ible ia evidence 
Cannot be rendered admissible by consent of parlies, 
(p. I2S6, ooL IJ. 

Ponnusami Pillai v. Singarain PiUai, 46 Ind. Cas. 
849 ; 41H 781; 84 M. L. J. ; U918) M. W. N. 
768, followed. 

A finding based on evidence which is legally in¬ 
admissible can be challenged in second appeal. 

Plaintifis sued for possession ol their share of their 
ooUateral TV’s estate alleging that the defendants was 
only a stey-soa and, thecetoxe, not entitled to succeed 


to the property. It apiwarod that iu a previous suit 
brought on tho do.itb of another collateral, both the 
phiiuulis aud 5 wore also parties and no objection 
was takoii by Ihoin that ^ wai not the sou of 11^ ; in 
fuot S was appJiuled by tho plaiutiQs and other 
ooUatorals as tuoir .dunittai to conduct tho case : 

Ili'td, that under the oircuinstauces they were even 
by their conduct estopped from ohalleugiug tho pater¬ 
nity of IS. ip. '«bC), col. ‘ 2 ). 

C^i«/iur \.JasKaur, 41 lad. Gas. 9*27;69P. K. 
1917; 103 P. W. U. 1J17, followed. 

Appeal from the decree of the Distriot 
Judge, Ludbiaua, dated the I5tb December 
1917, afilrmmg that of Senior Sub-Judge, 
Ludhiana, dated 2uth June 1917. 

Mr. Jai Gopal Sethi, for the Appellant. 

Mr. Des Raj Satohney, for the Respondents. 

JUDGMENT. —Alazira, a collateral of the 
plaiutiils Sham Singh and Khazand idiQgh 
died in 1890, and bks land was mutated ia 
favour oL the first defendant Suudar Singh, 
who was stated to be bis son. Wazira b widow 
Mt. PremoD, the mother ot Sundar Singh died 
in 1914. The plaiutuis sue lor posaessioo of 
their share of Waziia's estate alleging that 
Sundar Singh was only a step-son, and not a 
son of Wazira and was, therelore, not entitled 
to succeed to the property. The Courts below 
have given judgments in their favour and 
Sundar Singh has preferred a second appeaL 

Khazan Singh, respondent, died during the 
pendency of the appeal, and the appellant bad 
Mt. Kalu Kaur, whom he stated to be Khazan 
Singh’s widow, impleaded in his place. As 
Sham Singh denied that Mt. Kalu JAaur was 
Khazan Singh's widow, the case was remanded 
for an enquiry on the point, and the finding of 
the Suboruinate Judge is in her lavour. We 
are informed that oham ir^ingu has instituted 
a suit in which be has disputed Mt. Kalu 
Kaur's right to succeed to the estate of 
Khazan Singh, and in view of this tact we 
refrain from deciding whether or not Mt. Kalu 
Kaur ia the widow of Kbazan Singh, For 
the purposes of tnis appeal we have only to 
determine whether she is the legal representa¬ 
tive of Khazan Singh, and we bold that she 
is, inasmuch as she has intermeddled with his 
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estate by getting' his land mutated in her 
favour. 

Tbo lower Appellate Court’s finding as to 
Sundar Singh, not being the son of Wazira is 
Open to t\\o objections. One is ti at, although 
Sundar cingh pruduced a largo number ol vsit- 
nesses in suppoitol his contention, the learned 
District Judge appears to have ignored their 
evider.co. 'ihe other is that the kaintd Judge 
has relied on stutemeuts which weio Itgaliy 
iuadmisssible, haMng beeu made by witnesses 
in a case which was not inter partes. It is 
true that CouDcel on both sides agreed tliat 
the depositions ol the witnesses in that case 
should be treated as evidence in the present 
case ; but statements which arc not admissible 
in evidence cannot bo rendered admissible by 
consent of parties. Vonnusauu Di/Zai/ v. 
tSin^aram PiUay U). 

It is, however, unnecessary bo remand the 
case to the lower Appellate Court for a fresh 
finding on the evidence, as wo think that 
the appeal must tuccetd on the ground that 
the piaintitls have by their conduct precluded 
tliemseives Irom challenging 6undar oingh’s 
right to succeed to W azira s estate. 

A collateral of the plamtitls named Nand 
bingb uieu leaving a sou L-hhanga and a step¬ 
son (iuioitta, ana bis property passed to them 
in equal shares in aecoraanco with a will 
which he hau maue. (Jn the death ot Clihauga 
his land was mutated in lavour ol his coilabe- 
rais. Two suits were then brought, one by 
Guidilta lor the land ielt by Chbanga, and one 
by tne collate!ais for the laud which on Nand 
bingh's death had devolved on Gurdibta. 6uu- 
dar ciugh was one ot the plamtitls in the suit 
brought by the coliaterals and one of the 
delenuants in the other suit, and was described 
as the son ol Wazira. bham isingh and Kha- 
zau Singh wore also among the parties, and 
Sundar Singh was appointed by them and the 
other collaterals as their Mukkiar to conduct 
the cases. In the suit brought by the colla¬ 
terals chum C'lngh and Khuzan bingh weie 
hist impleuded as dofenOauts. bub aiter- 
waias on their application they were made 
plaintii 6 Doth cases were decided in li#10 
against Guruibta, and buudar biugh as the son 
ol W azira,succeeded to a share in Nand bingh’s 
property along with the other collaterals. 
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During the pendency of that litigation, Sham 
Singh and Kbazan Singh never alleged that 
Sundar bingh was nob a son on Wazira for 
objected to bis joining in the suit against 
Gurdibta and getting a share in the land, nct- 
withsbauding that in their application to be 
made piaintifis they disputed the right of 
Chanda cingh, who was one of the plaintiffs, 
to succeed to the property on the ground of 
his having been adopted by one Budhu. The 
learned District Judge thinks that cundar 
bingh was allowed to succeed to Chhanga's 
estate as the representative of bis mother, but 
this view is quito untenable as Ait. Promon 
would have i;au no right to succeed to a share 
in the estate of a collateral of her husband. 
It is now in consequence of Mi. Premon's 
death more difficult lor bundar bingh to prove 
that he is the sou ot Wazira than it would 
have beeu before. 

ChuJta v. Jus Kaur (2) which has been cited 
on behalf of the appellant in support ot the 
contention that the plamtiils are estopped 
trom disputing his title as the son of 
Wazira, is in point. In that case certain 
aheuatioDB were challenged and it was held 
that, as the alienee had been on various 
occasions recognised by the plaintiffs as the 
adopted sou ol the alienor, and had thus been 
led to imagine tliat his status was accepted oy 
them, they were estopped trom ohaiiengiDg 
the validity ol the adoption. 

The plaintiff s in the present case, having 
allowed buudar Singh to join with them in 
the suit against Gurditba and to obtain a 
decree as the son ot Wazira, without objecting 
that he was the son of Wazira and had no 
right to sue, are, we consider, now estopped 
from disputing his paternity. 

We accordingly accept the appeal, reverse 
the decrees of the Courts below, and dismiss 
the suit. As Kbazan Singh’s representative, 
Mt. Kalu Kaur, baa not disputed the appel¬ 
lant's claim, we aitLct that bham Singh alone 
shall bear tue appouaut's costs throughout. 

K. s. D. Appeal allowed. 

(2) 41 Ind. Cas. U27 ; 60 P. R. 1017 :103 P- 

R. Iyl7. 
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BOMBAY HIGH COURT. 

Extraordinary Civil Application 

No. 30t> OF 1023. 

February 7, 1924. 

Present: —Sir Norman Maoleod, Kt„ Chief 
Justice, and Mr. Justice Sbab, 

SORABJI RUSTOMJI PAR5I— Applicant 

ver;>us 

RAMJI LAO DEVJIBHAl PARDESHI— 

Opponent. 

Civil Proccdurii Code (id V of I9;f8), O- IX, rr. 9, 
18— of Ex-parte procccdtngs-Appcur- 

awe of party —AppiicoLton (o Set ai>ide ex patte i ro- 
cecd\ugs—^Procedure. 

Where a party ia ab?eat whea a suit is called on 
ior heailog but he appears in Court before the Court 
has risen for the day, then the Court should U.sten to 
his appiioation ior having his suit restored. If the 
opponent has left the Lourt, then the opp)nont should 
have notice, but if the opponent is present in Court, 
then it is the duty of the Judge to dispose of the 
application at once, 'ihe mere f<i.cl that a party or 
his pleader has arrived in Court after the proper hour 
when the suit has been dUposed of expaUc, is no 
reason whatever why the suit should not be restored 
to the board and .the case heard on its merits, the 
Court imposing such oonditions on the defaulting 
patty as might meet the justice of the case, 
ip. U87, ool. '2). 

Application from an order of the Judge of 
the Small Cauaes Court, Poona, rejeotmg a 
MisoellaneouB Application praying (or setting 
aside an ex^parte decree passed in Small Cause 
Suit No. 2141 of 1923. 

Mr. K, V. Joshit for the Applicant. 

JUDGMENT. —The petitioner had filed 
Suit No. 1991 of 1923 in the Small Cause 
Court, Poona, against the opponent. Three 
days after, the opponent filed Suit No. 2141 
against the petitioner in the same Court* Both 
suits were fixed for bearing on July 27, 1923. 
When the opponent’s suit was called on neither 
the petitioner nor his pleader nor bis Gumasta 
were present, and accordingly an ex parte 
decree was passed. The opponent and bis 
pleader were still in Court to defend the peti¬ 
tioner's suit when the petitioner’s Gumasta 
and bis pleader arrived in Court and asked that 
Sff parte decree should be set aside and the 


suit restored to tho file, upon which the Court 
said that the matter would bo considered ou a 
proper Nvnlteu application being made, and tho 
pcttliouer’s suit was anjourued. An application 
for Setting as do the ex purte decree was made 
on July liS, 1923, and tno matter was adjourn- 
etl till August 30, whuu tho Judge dismissed 
thi; application. We havr more t. an ouco laid 
down that even euppusjug a paity is absent 
wlion the suit is called on lor heating, il ho 
appears in (-'ouit belore the Court has risen 
for tile day, then the Court should listen to 
his application lor having his suit restored. If 
the opponent has lelt the Court, then the op¬ 
ponent should have uotice, but if the opponent 
is present in Court, then it is the duty of the 
Judge to dispose of the application at once. 
The mi.ro laot that a patty or his pleader has 
arrived in Court alter tbo proper hour when 
the suit has been disposed ot cx parte, is no 
reat-on whatever why tho suit should not be 
restored to tho hoard and tho case heard on 
its merits, the Court imposing such conditions 
on the defaulting party as might meet the 
justice of the case. We must not bo taken as 
in any way encouiaging unpuootuality. But 
in cases like this the dismissal ot the suit 
is a penalty, out of all proportion to the 
ofienco. 

The rule, therefore, will be made absolute 
and the case returned to the lower Court for 
disposal on tlie merits. No order as to costs 
of this applicat.on. The decree will bo set 
aside and the oosis in the lower Court will be 
costs in the cause. 

Z. K. Buie made absolute. 
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U PO SAN V. MA NGWE BN IT 

RANGOON HIGH COURT. 

First Miscellaneous Civil Appeal 

No. 24 OF 1923. 

December 18» 1923. 

Present :—Mr. Justice Hcald and 
Mr. Justice Leutaigoe. 

U PO SAN AND ANOTHER—JD1;GMENT- 

DEBTORs —Appellants 

versus 

MA NGWB HNiT— Decree-holder— 

Respondent. 

Execution o/ decree^Arbiiralior.^Award, dccrcb 
based on^Arbiirato)', whethir entitled torecttve ^ay- 
incuts of money o» behaij of Court. 

An arbitrator i» appointed to arbitrate on matters 
in dis:pute, make bis award and ble it in Court He 
is not such an olbcer ol the Court as is authorised to 
receive on behalf of the Court deposits of money made 
by the patties in pursuance of the deciee made on the 
award. Such a payment does not, therefore, amount 
to a payment into Court so as to satisfy the decree, 
(p. ooi. i). 

Appeal from the deoieion of the DUtrlct 
Court, Myauugmya, iu Civil Execution No. 37 
of 1923. 

Mr. Burjorjee, for the Appellauts. 

JUDGMENT, —This U an appeal against 
an order for the sale of a rice mill in execution 
ot a decree passed in terms of an award of 
three arbitrators appointed by Court in pending 
litigation. The decree was passed on the 29tb 
September 1922. The decree-holder, who is 
the present respondent, applied for its execu¬ 
tion on the 24th October 1922. On the 13th 
February 1923 the let appellant judgment- 
debtor , applied for stay of execution on the 
sole ground that there was a pending appeal 
against a mortgage decree on the said rice 
mill, tne result oi which appeal would aftect 
the execution pioceediugs. ibe lower Court 
therefore ordered the sale of the mill subject 
to the mortgage-decree. 

There are several grounds set out in the 
memorandum of appeal, but they fall under 
only two heads, namely, (1) that the order for 
the sale subject to the mortgage decree should 
not have been made while the appeal against 
the mortgage-decree was still pending and 


(2) tliat the judgment-debtors had already paid 
the decretal amount Rs. 16,000 to one of the 
arbitrators Mg. Ba Thaw, tor payment into 
Court, and an enquiry should have been held 
into tbo matter and Mg. Ba Thaw called upon 
to deposit the amount in Court. 

The appeal against the mortgage-decree has 
been dismissed, and the mortgage-decree on 
the mill stands. The first ground, therefore, 
fails. 

The second ground was never raised by the 
judgment-debtors in the lower Court. It has 
been raised for the hrst time in this appeal. 
It is argued that Mg. Ba Thaw as an arbitra¬ 
tor was an officer of the Court and an enquiry 
should, therefore, be held into the alleged pay¬ 
ment of the decretal amount to him. This 
payment was according to the appellants' own 
case made to Mg. Ba Thaw to be deposited in 
Court and he never did so. It was neither a 
payment into Court nor could it operate as 
such. An Arbitrator as such does not appear 
to be such an officer of the Court as is 
authorized to receive ou behalf of the Court 
deposits of money made by the parties. He is 
appointed to arbitrate ou matters in dispute, 
make bis award and 61e it in Court. The 
affidavit of the first appellant does not show 
when it was that this payment was made to 
Mg. Ba Thaw. His learned Counsel Mr. Bur- 
jorjee stated in the course of bis argument 
that it was made before the 14th July 1922, 
i.e., before the decree was passed on the 
award. 

There was no deposit in Court when the 
decree was passed. The decree is still subsist¬ 
ing and stands unsatisfied. It should be 
enforced by execution of the decree. No en¬ 
quiry is, therefore, necessary into the alleged 
payment. 

The appeal is dismissed with costs. 

Z.E. Appeal dismissed. 



VOb. 80] INDIAN OASES 389 

OBANBASAPPA NAGAPPA HAVBRI l>. HOLIBASAPPA BA9APPA MOTIBENNCTR 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 203 of 1923. 

February 1, 1924. 

Pr6s$nt :—Sir Norman Maoleod, Kt, Chief 
JuBtioe, and Mr. Justice Shah. 

CHANBA3APPA NAGAPPA HAVERI 

—Defenda ST—Appbll ant 

versus 

HOIilBASAPPA BA3APPA MOTIBENNUR 

—Plaintiff-Respondent. 

L»m<iat*on Act {IX of 1908), s, 15—CivtJ Procedure 
CodeKActV of 1908], 0. XXl, r. 53 il) (6)— 
of diecrec-~‘Attachvient of decree—tJoticc to execuivxg 
Co«rUo whether suspend- 

ed. 

Section 16 of the Limitation Aot applies only to an 
absolute stay and cot to a limited stay as would be 
ordered by a notice under O. XXI, r 53 (1) i6) of 
the Civil Procedure Code. Suoh an order of stay does 
not prevent either the holder of the decree sought to 
be executed or his judgment-debtor from seeking to 
execute the original deoree and does not. therefore, 
interrupt the running of time against them, 
(p. 240, ool. 1). 

Appeal from the decision of the Assistant 
Judge, Dharwar, io Appeal No, 53 of 1922, con- 
Brmiug the order of the Subordinate Judge, 
Hubli, in Darkhast No. 189 of 1921. 

Mr, S. V. Paleh ir, for the Appellant. 

Mr. G. S, Mulgaokart for the Respondent. 

JUDGMENT. 

Macleod, C. J. —This appeal raises an in¬ 
teresting point which does not seem to be 
covered by any distinct authority. The facts 
are somewhat confusing. One Basappa Mur- 
geppa Bled a suit against Cbanbasappa 
and another in the Haven Court, in 
the Dharwar District, in which the High 
Court passed a decree on April 2. IS 14, direct¬ 
ing that the plaintiff should recover from the 
defendant a certain sum of money and costs. 
That decree was transferred by the Haveri 
Court to the Hubll Court for execution. A 
darkhast was taken out on September 2, 1914, 
but before execution proceedings could go any 
further the decree was attached by a creditor 
of Murgeppa who bad obtained a decree 
a^nst Basappa in the Haveri Court on April 7, 


1916. On August R 1916, tho dnrkhast \n 
t)ie Haveri Court was disposed of as the plaint- 
ilT d'd not apply for t.ransfor of (‘Xeoubion to 
tbo TTuhli Court as directfd. Bub although 
the (hirkhast was disposed of blio TTavari Court 
seems to have hcoi) of opinion that its at;tnoh- 
inent on the decree in the previous suit, wliioh 
was then resting in the Hubli Court, conti¬ 
nued. 

On July 4, 1917, the Hubli Court wrote to 
the Haveri Court asking to be informed what 
had happened to the attaohmenb, and, on 
July 10, 1917, the Haveri Court wrote to the 
Hubli Court that the attachme nt still con¬ 
tinued, and that the amount of the decree 
should he payable to the decreo-l^oldor of the 
Haveri Court. On receipt of this reply the 
Hubli Court disposed of the d irkhast on 
July 13, 1917. 

Nothing furth'^r was done and the decree 
remained in the Hubli Court until January 21, 
1921, wlien Murgeppa, t!ie holder of the 
decree in the Haveri Court, informed the 
Haveri Court, that his debt was satisfied and 
his attaohmenb should be removed, and acoord- 
ingly the Haveri Court removed the attach¬ 
ment on Jaunarv 21, 1921 and informed the 
Hubli Court accordingly. 

Then the original decree-holder Basappa 
applied bo the Hubli Court on March 4, 1921, 
to continue the execution of bis decree. The 
Court informed him on February 6, 1921, 
that his dnrkliast was already disposed of and 
asked him to present another darkhast giving 
all the necessary information. Accordingly ho 
filed the present darkhast on April 13, 1921. 

The question of limitation was raised, but 
the Subordinate Judge held that the question 
of limitation did nob arise and directed execu¬ 
tion to proceed. 

In appeal this order was confirmed on the 
ground that the appellant’s contention that the 
attachment of the deoree ceased on August 8, 
1916, when darkhast No. 23 of the Haveri 
Court was dismissed cannot be accepted as 
the Haveri Court expressly kept the attach- 
ment alive. 

It seems to ns that both Courts have failed 
to r^ise what happens when a decree is 
at^hed. Murgeppa had got a deoree against 
Basappa who before that bad obtained a deoree 
against Cbanbasappa. So Murgeppa sought by 
attachment to prevent Basappa reaping the 
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frnitfl of Viie df^oree against: Chant^asappa, and 
fcbat; c^nld onlv bs done under the provioions 
of the Code of Civil Proc-^dure, and therefore, 
under O. XKI, r. 53 Maraeppa a«ked 

thoHaveri Court to isaue to the TIuhli Court 
a notice rrquest'nc! the Hubli Court to stay 
the execution of ita decree wb.ioh would re¬ 
main effective under the provieiona of the rule 
unlefia and until :— 

(i) the Court which passed the decree 
sougl'.t to bo executed (that is to aay in this 
case the Haveri Court] oanoclled the decree, 
or 

(ii) the holder of the decree sought to be 
executed (that ia to say Murgeppa) or hi? judg¬ 
ment-debtor ftliab Is to say Baeappa) applied 
to the Court receiving such notice (that is to 
say the Hubli Court) to execute its own 
decree. 

I should mention hero that the decree of 
the Haveri Court when it was transferred to 
the Hubli Court became for the purposes of the 
execution a decree of the Hubli Court, 

When the not'ce had been received, the 
Hubli Court waa bound, on the application 
of the creditor Murgnppa who had attached 
the decree or his judgment*debbor Basappa, to 
proceed to execute the attached decree and 
apply the net proceeds in satisfaction of the 
decree sought to be executed, 

TJoder sub-rule f3) the holder of the decree 
sought to be executed by the attachment of 
another decree of the nature specified in sub- 
rule (1) ahall bo deemed to be the represen¬ 
tative of the holder of the attached decree and 
to be entitled to execute suob attached decree 
in any manner lawful for the holder 
thereof. 

So that the important question here is 
whether limitation ceased to run against 
Basappa. the original decree-holder, or his 
attaching creditor Murgeppa, when the notice 
was sent to the Hubli Court. If that notice 
amounted to an order enjoining the Hubli 
Court from executing the decree, then the time 
while that injunction was running would be 
excluded under section 15 of the Indian Limit¬ 
ation Act. But wo think that section 15 only 
applies to an absolute stay, and not to a limit¬ 
ed stay as would be ordered by the notice 
under O. XXI, r. 53 (l) ib). The stay does not 
prevent either the holder of the decree sought 
to be executed or his judgment-debtor from 


seeking to execute the original decree and that 
being the case, time must be taken as 
running againat them. It follows then 
ihat nothing waa done towards the execution 
)f this decree within the three years before 
the application was made on March 4, 1921, 
and consequently, that application was barred 
by limitation. 

From another point of view this must be 
the necessary result of the proceedings under 
0. XXI, r. 53 (1) ib). Otherwise the proceed¬ 
ings between the original decree-holder and 
his judgment creditor might continue over an 
unlimited space of time to the great dis¬ 
advantage of the original judgment-debtor who 
might be faced with proceedings in execution 
many years after the decree bad been passed 
without any intermediate steps being taken in 
aid of execution. 

The appeal must be allowed and the dar- 
khast dismissed with costs throughout. 

Shah, J —I entirely agree. I only desire 
to add that ( have not overlooked the possibi¬ 
lity of treating the application of March 4, 
1921, as an application tor the continuation or 
revival of the original application for exe¬ 
cution which was made in September 
1914. But in view of the fact that on July 13, 
1917, this first application for execution 
was disposed of, and no steps whatever were 
taken for execution of the decree until the 
second application of March 4, 1921, came to 
be made, I do not think that the first darkkast 
could be treated as pending after it was dis¬ 
posed of in 1917 nor can the second applica¬ 
tion be held to be an application for the revi¬ 
val of the first darkhast to save lioutation in 
favour of the plaintiff. 

z. K. Appeal allowed. 


i 
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MUREBJI V. MUMlOlPAIi BOARD, BENARES 

ALLAHABAD HIGH COURT. 

First Oivil Appeal No. 50 of 1923. 

November 28, 1923. 

iVesent:—Sir Grimwood Mcars, Kb., Chief 
Jusbioe, and Mr. Justioe Pig^obt. 

A. C. MUKERJI— Defendant — 

Appellant 

versus 

THE MUNICIPAL BOARD. 
BENARES— Plaintiff—Respondent. 

Ptiticipal and agciit^Wegligmcc~~>Loss caused (o 
Principal — Damages, suit fot — Limitalidi^Ltmita- 
tion Act [IX oj 190>i] Soh. I, Art. UO—U P Mtinici- 
pO'iiiies Act {II of 1916*, s. 896, appUcability oJ,to 
suit against servant oJ Mnnicipaaty. 

Where it oan be i^howti that a Ru^^taiaed by the 
principal is directly traceable to disregard on the part 
of the agent of directions issued to him regarding the 
conduct of business even though such disregard may 
have been due to nothing worse than negligence, or 
overoonddenoe in the honesty of others, such mis¬ 
conduct on the part of the agent is actionable. 

Where the accountant of a Municipality was able to 
embezzle large sums of municipal reveoue owing to 
the disregard by the Executive Officer of the Munici¬ 
pality of the rules and directions laid down by tbo 
Municipality for his guidance in such matters and the 
Municipality sued the accountant and the Executive 
Officer to recover the amount embezzled ; 

Held (1) that the suit was governed by Article 90 
of Schedule I to the Limitation Act; 

(3) that the misconduct of the Executive Officer 
in disregarding the rules and instructions laid down 
for his guidance made him liable to the Municipality 
in respect of items of the receipt of which be had per¬ 
sonal notice and the embezzlement of which he failed 
to prevent, and of items the embezzlement of which 
would have been prevented by the most ordinary 
and casual scrutiny of the entries to which the Exe¬ 
cutive Officer appended his signature by which he cer¬ 
tified to their coitootness. 

Quare {—Whether section 826 of the IT. P. Munici¬ 
palities Act is applicable to a suit by a Municipal 
Board against one of its own servants. 

Appeal from the decree of the Dietrict 
Judge, Benares. 

Messrs. B. E. O’Connor and Peary Lai 
Banerjee, for the Appellant. 

Mr. Kailas Hath Kaiju, for the Respondent. 


JUDGMENT . —Tho suit out of which 

tliis appeal arises was insbitubod by the 
Muoioipal Board of J^onaros againsb five 
defendants, the sons of one Jogesli Chancier 
Banerjt, deceased, a man who had been for 
many years in the service of the said Muni¬ 
cipal Board as Hoad Accountant. The plaint 
was signed and verihed by Rai Bahadur A. C. 
Mukerji as Executive Officer of tho Board. 
In the written statement Hied by tho defend¬ 
ants certain pleas wore taken which involved 
the suggestion that, if any liability did attach 
to the late Jogesh Chandor Banerji, that liabi¬ 
lity was at least shared by certain superior 
officials in the employment of tho Municipal 
Board, and more particularly by its Executive 
Officer. Upon this A. C. Mukerji addressed 
to the Chairman of the Municipal Board a 
letter, dated August 27, 192 ?, which is to be 
found at page 199 of our record. He referred 
to the allegations made in tho writton state¬ 
ment of the defendants as allegations against 
himself, and asked the Board to place him in 
such a position that " I may appear before the 
Court to answer any charge that may be level¬ 
led against me.” Tho Municipal Board there¬ 
upon relieved A. C. Mukerji of his duties as 
Executive Officer, appointing one Havi Prasad 
Paladhi in his place, and through this gentle¬ 
man as officiating Executive Officer they filed 
an amended plaint, in which A. C. Mukerji was 
impleaded as defendant No. 5, and allegations 
were made putting forward a cause of action 
against him along with the defendants origin¬ 
ally impleaded. 

The suit was instituted in the Court of tho 
Subordinate Judge of Benares, but the District 
Judge took it on to his own file and tried it 
out himself. He has decreed the Board’s 
claim for a largo sum of money jointly and 
severally against all tho defendants. The 
appeal is by Rai Bahadur A C. Mukerji only, 
and it may be convenient hereafter to refer to 
him simply as *' the appellant.” 

In view of this fact, and taking into consi- 
doration the pleadings raised by the memoran¬ 
dum of app.ial, we are entitled to treat certain 
facts found by the Trial Court as no longer in 
controversy. 

The claim is on account of money belonging 
to the plaintiil Board embezzled during the 
period commencing with the 14bh of October 
1911 and ending on the 17th of December 
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1919. These defaloationa were coramifctjed by 
the late Jogesh Cliander Binerji, wliom we 
may conveniently refer to hereafter i)y the 
name of Jogesh Babu, ordinarily applied to 
to him by the witnesses. The said Jogesh 
Babu went on leave abouti the date of the last 
defalcation, and he died on January 12th, 
lj20. The embez^slemcnts allegnd against him 
in this suit reached a total of Rs. 65,065-13-7. 
They wore all taken from a single item 
of Municipal revenue; and it will be con¬ 
venient to explain at once the nature of this 
item of revenue and the manner in which the 
defalcations were committed. 

The City of Benares is visited by pilgrims 
in large numbers from all parts of India. 
This influx of visitors naturally entails on the 
Municipal Board of Benares a good deal of 
expenditure in various directions. It was, 
therefore, considered just that the Board 
should be permitted to raiso a substantial 
portion of its income by means of a visitors' 
tax. This was first imposed in the year 1909. 
It was realised by means of a small charge 
superadded by the Railway Companies con¬ 
cerned to the price of every ticket issued to 
theii stations at Benares. There are two 
Railway administrations concerned, namely, 
the Oudb and Rohilkhand Railway with its 
head office at Lucknow, and the Bengal and 
North-Western Railway with its head office at 
Gorakhpur. It was incumbent on the Rail¬ 
way administrations to keep proper accounts 
of the money collected by them as an extra 
charge on tickets issued to Benares ani to 
remit that money from time to time to the 
credit of the Municipal Board. The two 
Railway Companies necessarily adopted difle- 
rent methods for remitting money. There 
are branches of what is now the Imperial 
Bank of India, and used to be Bank of Bengal, 
both at Lucknow and at Benares. The Oudh 
and Rohilkhand Railway, therefore, was in a 
position to make its remittances by cheque, 
and did so. The Bengal and North-Western 
Railway made the requisite payments either by 
hand or through the post. When convenient, 
a servant of the Railway, described as 
Railway pay clerk, attended in person at 
the Office of the Municipal Board and paid 
in the money under the prescribed form 
of tender and subject to all the procedure 
which would govern a payment made to the 
Board by any private individual. The proce¬ 


dure adopted when money was sent through 
the post needs to be explained in detail. If, 
for instance, a sum of Rs. 744-12-8 had to be 
remitted, the bulk of the money, that is to 
say, Rg. 740 would be sent in the shape of 
Government currency notes by registered 
letter, the small balance of Ra. 4-12-8 being 
remitted by money order. It would seem that 
the currenoy notes were sometimes sent entire 
by registered post, insured, and sometimes the 
first halves of the notes were sent by register¬ 
ed letter, the second halves following after 
receipt of the first had been acknowledged. 
With regard to the currency notes thus receiv¬ 
ed through the post the proper form of proce¬ 
dure was for a Municipal clerk, usually the 
Head Accountant, to draw up in duplicate a 
form of tender such as would have been used if 
the payment had bean made by a private indivi* 
dual in person. These forms of tender are 
kuown as chnlans, and one of the chalans 
drawn up in oonpection with each payment 
would remain in the Municipal Office for 
record, while the other, having been signed by 
an official empowered to sign receipts on behalf 
of the Board, would be returned to the Railway 
administration and would serve as a formal 
receipt for payment made. Every ohalan 
was required to have endorsed upon it a 
serial number, to be reproduced in the daily 
cash book maintained at the Board s office, 
which would serve as a means for identifying 
the particular payment and checking the entry 
in the cash book by comparison with the file 
of ch'ilans. There was also maintained a 
register in which the chalans were entered 
by their numbers, presumably with parti¬ 
culars sufficient to identify them. The de¬ 
falcations committed by Jogesh Babu were 
practically confined to the misappropriation 
of money remitted by the Bengal and North- 
Western Railway through the post in the 
manner above described. There was one 
defalcation in oonoeotion with a cheque receiv¬ 
ed from the Oudh and Rohilkhand Railway, 
to which we shall refer again later. There 
was no ombezzlemeut of any money tendered 
in person at the Board’s Office by a Railway 
pay clerk from the Bengal and North-Western 
Railway, The above remark may appear to 
need some qualification with reference to a 
sum of one anna, which appears in the sche¬ 
dule appended to the record as having been 
embezzled out of a remittance of over 
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Bfl. 1,100 made by a Railway pay clerk on the 
25th of July, 1912 : but ae a matter o( faot 
there is no claim in respect of this itiom of 
one anna, and what probably happened was 
nothing more than a alight clerical error in 
the accounts. With regard to the embezzle* 
ments of money sent through the post office, 
wo propose to examine these presently iu con* 
aiderable detail; but we may explain at once 
that the modus operands was, broadly speaking, 
simplicity itself. Having got the currency notes, 
and as a general rule the small sum remitted 
by money order as well, into his hands, Jogesh 
Gabu prepared ohalans in the usual form, 
but assigned to the said chalans wholly beti- 
tious numbers and never recorded them iu 
the register of chalans at all. He sent a 
receipt for the money to the Railway Com¬ 
pany over his own signature on the duplicate 
form of chalan, but now and then on a 
special receipt form sent by the Railway 
Company itself along with their remittance. 
Ho then pocketed the money, making no 
entry whatsoever in the daily cash book, or 
in any other Municipal account of its having 
been received. The Railway filed their receipt 
and entered the money in their accounts as 
payments duly made and acknowledged. The 
auditors who examined the accounts of the 
Municipal Board were quite helpless against 
this form of fraud. The chalans drawn up by 
Jogesh Babu had been made away with and 
were not traceable in any register, and there 
was no hint to be discovered in the daily cash 
book, or anywhere else, of such payments 
having ever been made. In so far as the above 
remarks are subject to any qualification with 
regard to particular items, this will be duly 
noted presently ; but in general outline tbe 
above is a correct statement of tbe nature of 
the frauds perpetrated on tbe plaintiff Board. 

We have now to consider the nature of the 
oleum preferred by the Municipal Board as 
against tbe appellant A. C. Hukerji, with 
whom alone we are now concerned. The case 
against him was preferred in tbe alternative. 
In the first place, it was alleged that the 
appellant had knowingly participated in the 
frauds committed by Jogesh Babu and bad 
presumably shared with him tbe proceeds of 
those frauds. In tbe second place, the case 
against him is that, if he was not a participant 
in the frauds committed by Jogesh Babu and 
cognizant from the first of that gentleman's 


operations, then lio liad po faoilifcabod fchoBo 
operations, by negligence in tlie discharge of 
his duties and disregard of rules laid down 
for his guidance, as to make him civilly liable 
for the consequoncGR of his own negligence 
aud misconduct, The learned District Judge 
has fouud that tho appoUnnt was from the 
first cognizant of Jogesh Dabu’s proceedings 
and a participator in his acts of embezzlement. 
He bas rightly remarked that, on this view of 
the case, tho question raised in the alternative 
as to the appollaut’a liability on the ground of 
noligenoe does not really arise; but he has 
recorded his opinion that, if he had not held 
the appellant liable on the ground of active 
participation in the fraud, he would certainly 
have found him liable on tl.o ground of negli¬ 
gence. It seems to us that tho points for our 
determination iu appeal can best be stated in 
tbe form of three issues. 

(1) Is the Trial Court right in its finding 
that the defalcations alleged in tbe plaint 
were the result of a conspiracy between the 
appellant . C. Mukerji and tbe late Jogesh 
Chander Banerji, and that tbe appellant was 
throughout cognizant of and a participant in 
the embezzlements committed ? (2) If this first 
issue be found in favour of the appellant, then 
wore those embezzlements tho result of such 
negligence and breach of duty on his part as 
to make him liable to account to the Municipal 
Board for the money ? (3) If this second 
issue be found in the affirmative, then is the 
appellant liable for the whole of the money 
proved to have been embezzled or for some 
part only of tbe same, and if so for what part ? 

Tbe whole ease has been argued out before 
us in a thoroughly competent manner by the 
learned counsel engaged on both sides, and in 
dealing with the mass of evidence on the 
record, we have enjoyed one advantage over 
the learned District Judge. There will be found 
appended to our record certain schedules, in 
which tbe information available from tlie 
record itself recording all remittances made 
by tbe two Bailvvay cemponies on account of 
visitors’ tax, and ail the embezzlements’ com¬ 
mitted by Jogesh Babu, are set forth in detail 
and classified in various ways. There is no 
information in these schedules which was not 
before tbe learned District Judge, and we do 
not suggest that any particular fact set 
forth in the schedules was not present to 
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his mind; bub ib has bcoa uudoubfcedly 
a great advantage to us to have the his- 
tory of tlie case under our eyes in this parti¬ 
cular form. We think it quite possible that 
the learned District Judge himself might have 
modified the conclusions at which be arrived, 
if ho bad been able to review the enbiro 
case in the manner in which we have done. 

lb will perhaps be convenient for us to 
state at once in concise form the conclusions 
we have arrived at on the three issues. Our 
reasons for these conclusions will be sufifi- 
cieutly indicated in the comments we propose 
to make on the evideuce in the course of our 
view of the same. 

On issue No. 1 our finding is that it is nob 
proved that the appellant A. C. Mukerji was a 
participant in, or cognizant of any one of the 
acts of embezzlement committed by Jogesh 
Cbandar Bcnerji. 

Issue No* 2. The appellant was negligent in 
the discharge of his duties and did contravene 
rules laid down for bis guidance, which rules 
must in our opinion be treated for the pur¬ 
poses of this case as instructions given by a 
principal to an agent. By reason of this neg¬ 
ligence and breach of duty, the appellant is, 
in our opinion, liable to account to the plaint¬ 
iff for a number of embezzlements, in res¬ 
pect of which it can be held with certainty 
that the loss of the plaintifi’s money is trace¬ 
able to negligence or breach of duty on his 
part. 

We reserve our precise GnJlug on the third 
issue as this can only be arrived at in the 
course of a detailed discussion of the evid¬ 
ence. We may, however, dispose at once of 
a question of law raised in respect of 
the second issue. It was of course conceded 
that, in so far as the action against the 
appellant was founded upon fraud, the suit 
was well within limitation ; but it was con¬ 
tended that, if once the question of fraud be 
found in favour of the appellant, then any 
olaim against him based upon misconduct or 
alleged breach of duty is doubly barred, both 
under article 2 of the Indian Limitation Act, 
and also by the special provisions of section 
326 of the Municipalities Act, No. 2 of 1916, 
We find DO force in either conteotion This 
branch of the suit is, in our opinion, governed 
by Article 90 of the Schedule to the Indian 
Limitaitipn Aot, and there is no need even to 


invoke the provisions of section 18 of that 
Act in order to make the suit within time. 
We very much doubt whether the provisions 
of section 32‘’' of the Muoc'palities Act apply 
at all to a suit by a Muncipal Board against 
one of its own servants. But, in any case, 
any plea as to want of notice was in our 
opinion definitely and conolueively waived by 
Mr. Mukerji’s letter of the 27th August, 1922, 
already referred to. It has been sought 
in argument to represent that letter as 
meaning nothing more than that the writer 
desired to be put in the witness box and 
examined on oath ; but this is futile. When 
that letter was written the appellant’s position 
on the record was virtually that of plaintiff. 
He could have gone into the witness box in 
that capacity, and would indeed have been 
obliged to do so at some stage or other 
of the hearing. We agree with the learned 
District Judge that the only possible inter¬ 
pretation of the appellant's letter is to treat it 
as a request to be impleaded as defendant in 
the suit. 

The first point we have to make is that the 
visitors' tax was introduced after the appel¬ 
lant’s appointment as Secretary of the Muni¬ 
cipal Board, that is to say, it was a now 
thing in his time. The arguments addressed 
to us, as to his having merely followed a 
vicious system already in existence at the 
time when he entered upon his duties, can 
only be accepted with some reservation when 
they are applied to this matter of the visitors' 
tax. Not only was the tax a new one, but it 
was of a peculiar character. The work of 
oolleotiou was being done by the two Bail¬ 
way Companies, who would necessarily have 
to maintain proper accounts of their own, 
The income was of such a nature as to pre¬ 
clude the possibility of maintaining a demand 
register, which is always a powerful check 
upon the dishonesty of subordinate officials. 
One would have expected au officer hold¬ 
ing the responsible po-ition of Secretary of the 
Municipal Board to have been vigilant in a 
matter of this sort, and to have set himself, not 
merely to keep a watchful eye over the acooaut 
as regards this source of income, but even to 
devise, if possible, additional safeguards. The 
most obvious of these would of course have 
been to ask the Railway Companies to submit 
quarterly returns, showing at least the total 
sums which they respeotively claimed to bare 
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paid into the Municipal Board under this head 

in the conrae of the quarter. To ua, who are 

wiae after the event, this seems so simple and 

obvioua a precaution that it is difiiouit to 

understand why it was never sugs^estcd either 

by the Secretary himself, or by any chairman, 

or other member of the Municipal Board. 

The responsibility for the omission must, we 

think, be shared between the appellant and his 

employers. We mention the matter oliietly 

as showing how easy it is to be wiae after the 

event. It may serve as'a warning against 

pressing too far against the appellant any 

argument based upon the suggestion that it 

appears incredible that he should have 

honestly neglected some particular precaution. 
***** 

From the 5th of January, 1914 we enter 
upon the record of a series of embezzlements 
extending right down to the 3rd October of 
that year It is a record which has caused us 
serious difficulty and misgiving, before we could 
arrive at a conclusion favourable to the appel¬ 
lant on the issue of fraudulent conspiracy. It 
does on the face of it seem moat extraordinary 
that for a period of 9 full months, the appel¬ 
lant should have continued honestly blind to 
the fact that the daily cash book, signed by him 
day after day as a correct record of the Muni¬ 
cipal Board’s receipts, contained no mention 
of any remittance from the Bengal and North- 
Western Kailway on account of visitors tax. 
It is a little in his favour that the first embez- 
Element of this series, perpetrated on the 5th 
of January, 1914, was in respect of a registered 
cover of which delivery was taken by Jogesb 
Babu, and the same consideration applies to 
the last two remittances of the 30bh of July 
and 31sb of August. 1914 respectively. There 
were, however, six remittances between Janu¬ 
ary and Jnly, in every one of which the regis¬ 
tered cover containing the currency notes came 
into the appellant’s own hands. 

We have had to consider very seriously, in 
connection with part of the evidenoet whether 
the learned District Judge is not right in say¬ 
ing that the decree of negligence involved in 
the appellant’s signing the daily oash book 
tbroughoufa these months, while these embez¬ 
zlements were going on, is so gross as to be 
Boaroely believable. We can certainly uoder- 
Btaud why the Trial Court has refused to credit 
the appellant with having honestly neglected 
biz duties to such an extent and has preferred 


to draw an unfavourable inferenoo against his 
honesty. We may go so far as to say that the 
appellant could soaroely be said to have a valid 
ground of complaint, if an inference unfavour- 
al)le to his honesty were founded upon this 
series of traueajtious alone. It is only upon a 
caretul review of the case as a whole that we 
have declined to draw such an inferenoe oursel¬ 
ves. We feel that allowance must he made for 
the deadening eiJeots of routine and for the 
confidence which an official gradually and 
inevitably acquires in a subordinate who has 
for years been working with apparent honesty 
under his own immediate orders. We must 
lay stress once more in this oonneotion on the 
comments already made upon previous details 
in the evidence which have satisfied us that 
Jogesh Babu was taking precautions against 
possible detection by the appellant. There 
are some indications, slight no doubt, but in 
our opinion not without pignifioaDce, that even 
during these months of the year 1914 Jogesh 
Babu was not free from anxiety on this head. 
On the lltb of August, 1914, that is to say, 
towards the close of this critical period of 8 
months, we find him making an entry in the 
oash book by which a substantial remittance 
of almost Rs. 2,000, which bad come to hand 
on account of visitors’ tax from the Oudh and 
Eohilkband Railway, was misolassified as a 
receipt from the Bengal and North-Western 
Railway. It does look as if the man was begin¬ 
ning to wonder how much longer the Secretary 
could continue to pass without notice the 
fact that DO remittances from this railway 
were appearing in the cash book. Moreover, 
we find that on the 3rd of October, 1914, 
when a sum of Rs. 859-7-7 came to band 
from the Bengal and North Western Railway 
through the post office, and both registered 
cover and money order actually reached the 
Secretary, as evidenced by his signatures on the 
postal acknowledgments, Jogesh Babu refrain¬ 
ed from touching this amount and duly cre¬ 
dited it in thd cash book. Wo are not entitled 
to indulge in mere speculation; but Jogesh 
Babu so rarely refrained from embezzling 
the Bengal and North-Western Railway Com¬ 
pany's remittance through the post that there 
was probably some special reason why he left 
this one untouched. One is inclined to sus¬ 
pect that, in passing the registered cover on 
to his subordinates, the Secretary may have 
made some casual remark about the arrival of 
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a substantial remittaoce from that Company, 
which convinced the Head Accountant that it 
would be too dangerous to touch that parti¬ 
cular sum of money. It is also perhaps a 
point, though a small one, in the appellant’s 
favour, that the very next embezzlement, 
perpetrated on the 5th of November, 1914 of 
a sum more substantial than Jogesh Babu 
had ever yet misappropriated at one time, was 
committed while the appellant was absent on 
leave and H. P. Paladhi was once more in 
charge of his office. 

The next point of interest which occurs to 
us is that a remittance of Rs. 640-3-0, received 
through the post office on the 2Qd of December, 
1914, was duly credited, and the reason for 
this is apparent from the fact that the register¬ 
ed cover had somehow come into the hands 
of H. P. Paladhi, and Jogesh Babu was afraid 
to touch the money. We do nob propose to go 
in the same detail through the transactions in 
the year 1915. The embezzlements continued 
steadily; but their series was broken at 
various intervals by remittances which came 
to hand through the Railway pay clerk and 
were duly credited. In the case of every 
embezzlement committed during this year, 
the registered cover containing the currency 
notes came into the hands of Jogesh Babu. 
In two instances the money order for the 
trifling balance was acknowledged by the 
appellant, butwa hesitate to draw the further 
inference that this circumstance ought to have 
put him on his guard as to the arrival of a 
substantial remittance. Wo note Incidently 
that one of the embezzlements during this 
year was again committed during the appel¬ 
lant’s absence on leave, while H, P. Paladhi 
was in charge of his office. Passing on to the 
year 1916, we note, flrst of all, that there 
were embezzlements during the month of 
January, in respect of which again it is not 
proved that the registered cover, or any other 
positive intimation of the arrival of the 
money, ever reached the appellant’s 
hands. On the 2iBt of February, I9l6, 
and again on the 28bh March, 1916, 
substantial remittances tlirough the post office 
reached the appellant’s hands and were duly 
credited in the daily cash book. We think the 
reason why Jogesh Babu refrained from steal¬ 
ing this money is indicated by the learned 
District Judge, in a passage in his judgment 
where he points out that during the financial 


year 1915-1916 the receipts on account of 
visitors’ tax credited in the Municipal accounts 
failed to reach the amount of the budget 
estimate. We infer that during February and 
March, 1916 -logesh Babu was getting nervous 
as to the extent of this deficit, and preferred to 
moderate his operations rather than run the 
risk of setting on foot enquiries as to the 
reason for the defloit. Later on in the same 
year there was an embezzlement which calls 
for particular notice. On the 26th June 1916 
a sum of Rs. 906-13-0 came to hand through 
the post office in the usual way. The regis¬ 
tered letter was acknowledged by the appellant 
himself and Jegesh Babu felt it necessary to 
enter this amonnt in the cash book. He 
subsequently crossed out that entry, attesting 
the erasure by his own signature, and 
embezzled the money. The cash book for 
that day was attested as a correct record of 
the day’s receipts by the appellant’s signature. 
If that signature was appended after the 
erasure, it would bo difficult indeed to avoid 
the inference that by this time, at any rate, the 
appellant was in fraudulent collusion with 
Jogesh Babu. We cannot help noting in this 
oonneotion that we could wish that the appel¬ 
lant bad been subjected while in the witness box 
to a more searching and systematic oioss-exa- 
minatioD. On any possible theory it is difficult 
to understand how he came to sign the cash 
book for this 26bh of June, 1916. The theory 
oootetided for in argument on his behalf is that 
erasure was made after the accounts for the 
day had been signed by the appellant, and we 
are piepared to accept this theory ; but we do 
so with a thorough realization of what its 
acceptance involves. The total at the end of 
the day represents the sum of the items record¬ 
ed, after deducting the item of Rs. 906-13-0. 
When this book was placed before the Secre¬ 
tary for bis signature the total shown at the 
end of the day was less than the sum of the 
various entries by this precise amount of 
Rs. 906-13-0. There was only one other 
large item on the page, and that was the pay¬ 
ment on account of octroi which bulks largely 
in each day’s receipts. It so happens that the 
sum of these two items alone, namely, the 
octroi receipt plus Rs. 906 13*0 on account of 
visitors’ tax, considerably exceeds the total for 
tlie day. This means that the appellant has 
understated the case against himself when be 
admitted that he never added up the total in 
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the daily cash book before affixing his aigua- 
tare, which certified the whole account as 
correct. It ia to bo noted that our record of the 
appellant'a deposition at p. 48 oontaine mis¬ 
representation : the critical passage should not 
run I myself checked the totals “ but I 
myself did not check the totals.” If ho 
hfi^ made it a practice even to run his eye 
in the most casual manner down tbo page, it 
seems to us that ho must have detected the 
glaring deficiency in this day’s apparent total 
for the 26th of June 1916, bo which we ha-e 
drawn attention, A month later, that is, on 
the 26bh of July 1916, Jogesh Babu reverted 
to his older tactics and simply embezzled a 
sum of Rs. l,049 13-4, without leaving any 
traoe of it in the day's accounts, even though 
the registered cover containing the notes had 
passed through the Secretary’s hands. 
Whether he was getting nervous as to the risk 
of continuing this procedure or whatever the 
reason may have been, we find that his next 
two embezzlements, of the 25th of October 
1916, and of the 22nd of November 1916. 
were effected by entering the remittance in 
the daily cash book and crossing it out after 
the Secretary's signature had been obtained. 
In connection with the second of these two 
embezzlements there is a curious feature. 
The sum remitted by the Bengal and North 
Western Railway on that day was 951-6-3, 
and it almost looks as if Jogesh Babu was 
getting afraid that he was presuming too far 
on the appellant’s slackness. At the beginning 
of that month, consequent oa the passing 
of the new Act (or the regulation of the 
Municipalities in these Provinces, the post of 
Secretary had been abolished and the 
appellant A. C. Mukerji had been appointed 
the first Executive Officer of the Benares 
Municipal Board under the new Act. 
So far as concerns the matters now 
under consideration, and parfciouiarly with 
reference to the keeping up of the daily cash 
book the duties and responsibilities of the 
Executive Officer ware the same as those 
previously incumbent on the Secretary, bub it 
is just possible Jogesh Babu may have been 
afraid of the appellant’s bringing some new 
sense of responsibility to the performance^ of 
the duties of the more dignified post of Bxe- 
oative Officer. At any rate, the appearance 
of the cash book suggests that he had intended 
to keep his bands off this sum of Bs. 961*6-3. 


On blie same day, liowever, an Oudh and 
Rohilkhand Railway ohoquo came in for 
Rs. i,ll0-l5-l0, Jog'^'sh I’ahu book advantage 
of this fact bo alter the ' nbry ho had already 
made of tlio remibtanca frem the Bengal and 
Novth-Wostern Railway, substituting for it a 
record of the Oudh and Rohilkhand Railway’s 
romittanoo by cheque and working out a daily 
total loaded with the difforonoo between 
Es. 2,110-15-10 and Rs. 951-6-3, that is to 
say, in excess of the actuals as they stood when 
the neorebary’s flignabure was taken by a sum 
of Rs. 1,159-9-7. This fraud remained unde- 
baoted because of the scant abbontion paid by 
the appellant bo the entries in the daily cash 
hook and because, apparently, ho never tho- 
ughb of taking that important register occa¬ 
sionally into his hands and turning back tho 
pages to 600 that everything remained in 
order. 

We pass on to the year 1917, and note that 
the first remittance that came to band through 
the post in that year was duly credited. ?o 
also was a remittance of the 26tb of June, 
11^7. Between these dates there bad been 
four embezzlements the registered cover 
having only come into the appellant’s hands in 
connection with tho last of these four. In the 
month of August 1917 a similar remittance, 
in which tho registered cover had been receiv¬ 
ed by the appellant, was duly credited ; bub 
Jogesh Babu embezzled the next two as they 
came to hand during the months of September 
and October, presuming on the fact that appel¬ 
lant would not be placed on his guard, although 
in one instance the registered cover contaioing 
the entire remittance of currency notes, and 
in the other the registered letter containing 
the first halves of the notes, had come into 
his hands. It does look, however, as if Jogesh 
Babu continued to be afraid of presuming too 
far on the appellant's negligence, for in 
November 1917 and March 1918 we find him 
crediting the Municipal Board with the entire 
amount of two remittances received through 
the post office, which might conceivably have 
been embezzeled had he chosen boldly to 
adopt the procedure followed by him in other 
instances. Between January and October 
1918 there were only two embezzlements 
committed—on the 28th of January and 
30th of March of that year—and in the month 
of October a substantial remittance was duly 
credited. The reason for this seems to be 
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that there had been some re-arrangement of 
duties in the ofHoe. One Raghunath Prasad 
was acting as Head Accountant, and receipt 
issued to the Railway Company was signed by 
M. A. Khair. We note that in the month of 
June 1918 the post of Secretary to the Munici¬ 
pal Board was once more called into exi^itenoo. 
We gather that the Secretary thus appointed 
was not intended to supersede the Exe¬ 
cutive Officer, but rather to serve as 
a sort of head assistant, relieving the 
Executive Officer of a portion of the 
clerical work. The important point, in our 
opinion, in connection with this case is that 
the Executive Officer continued to be respon¬ 
sible for the correctness of tho entries in tbe 
daily cash book down to the 24th of November 
1919, when those duties were made over bo 
the Secretary. From that date the appellant 
ceased to be directly or personally responsible 
for the cash book. The record of embezzle¬ 
ments from February 7, 1919 down to the dabo 
abovementioned calls for no particular com¬ 
ment. Tbe embezzlements continued, and 
we havetaken separate note of those instances 
in which the appellant is atfected with personal 
knowledge of the fact of the arrival of the 
remittance by the appearance of his signature 
in acknowledgment of registered cover received 
from the post office* In oonuection with one 
item of Rs. 683-13-2, received on the lObh of 
March 1919, Jogesh Babu seems to havo re¬ 
verted to the procedure which we have noticed 
as only occasionally followed by him. He 
entered tbe entry as correct. We do nob 
pursue this detailed enquiry beyond the 24th 
of November 1919, for the reason which we 
have already indicated. 

In tbe course of this review of tbe evidence, 
we think we have sufficiently indicated our 
reasons for duding in favour of the appellant 
on the issue of fraudulent conspiracy, or wil¬ 
ful connivance in the frauds perpetrated by 
Jogesh Babu. We are satisfied, on the whole, 
that aobivo participation in bliese frauds, or 
even guilty knowledge of tlie same, is not 
brought borne bo the appellant by that evid¬ 
ence. There is certainly no one proved fact 
in tho case on which the Court can lay its 
band and say that this could not have occurred 
as it did if the appellant had not been in 
collusion with Jogesh Babu. There are, on 
the contrary, a number of oircumstanoes 
which suggest that Jogesh Babu was afraid of 


detection by the appellant and was taking pre¬ 
cautions against aucb detection. We may note 
also that there is an entire absecoe from this 
record of the sorb of evidence which one fre¬ 
quently finds in cases of embezzlement, and 
which one would expect to find in a case like 
the present in which the sums embezzled 
were so considerable. We refer bo evidence 
tending to suggest that the appellant was 
living beyond his means, or was otherwise 
accumulating resources in money or in 
any species of property, not to be accounted 
for by bis ostensible sources of income. Nor 
when the appellant was in tbe witness box, 
was there any cross-examination directed 
towards making good any such point against 
him. 

Coming to the issue of negligence, it seems 
to us that W 0 have alreadly given abund¬ 
ant reasons for imputing to tbe appellant 
negligence of a very serious oharaoter. We need 
nob go over the ground which is sufficiently 
covered by tbe judgment under appeal in 
order to lay stress upon the various rules and 
regulations by which the appellant was bound. 
The cardinal point to our minds is his respon¬ 
sibility for the entries in tbe daily cash book. 
It was certainly never intended that tbe sig¬ 
nature of tbe Secretary, and later that of tbo 
Executive Officer, appearing at the close of 
each day’s receipt entries in this cash book, 
should be a mere formality. The Muni¬ 
cipal Board relied upon these responsible 
officers exercising a real and effective super¬ 
vision over the preparation of this most 
important register. This fact was emphasised 
in the rules and regulations laid down for the 
guidance of these officials, and as against the 
appellant in this particular case we regard 
those rules as being of tbe nature of instruc¬ 
tions issued by a principal bo his agent as to 
the manner in which the said agent was to dis¬ 
charge the duties assigned bo him. Where it 
can be shown that a loss sustained by the 
principal is directly traceable to disregard on 
the part of the agent of directions issued to him 
regarding the conduct of business, even though 
such disregard may have been due bo nothing 
worse fcbau negligence,'or over confidence in the 
honesty of others, such misconduct on the 
part of an agent is clearly actionable. That 
the appellant is liable to account to tbe Muni¬ 
cipal I^ard for at least a substantial part of 
the money embezzled by Jogesh Babu, while 
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the latter was woikiug under the direct super- 
vitton of the appellant, we hold to be quite 
beyond doubt. 

The precise assessment of that responsi¬ 
bility in respect of every item in the Schedule 
before us is a matter of some delicacy. On 
behalf of the respondent it was argued that, 
even on the basis of negligence alone, 
the appellant was liable for the entire 
amount of Jogesh Babu’s defalcations. Wo 
could only accede to this contention on 
one or other of two alternative views. The 
first would be that, if the appellant bad strict¬ 
ly observed the rules laid down for regu¬ 
lating his discharge of his duties, the frauds 
committed by Jogesh Babu would have been 
wholly impossible, or would have been imme¬ 
diately detected. The alternative would be to 
hold the appellant liable for all defalcations 
committed after some specified date, on the 
ground that, but for gross and actionable negli¬ 
gence on bis part, the detection of the frauds 
which were going on must have taken place at 
least by the date so specified. There is a 
good deal to be said for both these coutentions 
and more especially for the latter ; but on the 
whole they fall short of satisfying us. Look¬ 
ing more particularly at the cautious manner 
in which Jogesh Babu embarked upon his 
career of fraud, we are not prepared to say 
that due diligence on the part of the appellant 
would have precluded him from making the 
attempt, or would have resulted in bis im¬ 
mediate detection. With reference to the 
second contention, our real difficulty would be 
to fix any one definite date from which it could 
be given effect. We are gravely conscious 
of the responsibility which attaches to us in 
determining this issue, in view of the large 
number of Government officials, employees of 
railways, of corporations, of business concerns 
of all sorts, on whom it has been laid, fre¬ 
quently as a part only of multifarious duties 
to bear the responsibility of checking and 
certifying to the oorrectness of accounts, the 
actual maintenance of which is necessarily on 
the shoulders of lower paid subordinates. We 
can certainly commit ourselves to no conclu¬ 
sions which would reduce the responsibility 
of such superior Gk)verDment servants or 
other officials, to a mere farce. On the 
other band, we feel that a too stringent insist¬ 
ence upon their responsibility in the matter 
of the observance of all rules and regulations 

I o-sa 


laid down for their guidance might result in 
making it practically impossible for some 
of them to carry on the work laid upon 
their shoulders. In the present case 
our decision is actually influenced to a 
considerable extent by the knowledge we 
have of the multifarious nature of the duties 
laid upon the appellant as Secretary and after¬ 
wards as Executive Officer of the Municipal 
Board. We have decided to hold him liable 
in respect of those items only where the evid¬ 
ence aQ’ects him with personal notice of the 
arrival of a remittance, the embezzlement 
of which be failed to prevent, or where, in 
our opinion the embezzlement would have 
been prevented bv the most ordinary and 
casual scrutiny of the entries in the daily 
cash book before he appended the sig¬ 
nature by which he certified to their cor¬ 
rectness. On this basis we have drawn up 
the following schedule, which shows the 
appellant as liable for the total sum of 
Es. 21,439-4-7, shown at the foot of the same. 

Id the result, therefore, we modify the 
decree of the Court below as follows: that the 
decree will stand in its entirety, including the 
order for costs, as against the defendants other 
than Eai Bahadur A. C. Mukerji. As against 
this defendant the decree will provide that he 
ia jointly and soveraily liable along with the 
other defendants for the sum decreed, up to a 
limit of Rs. 21,439-4-7 and that he will bear 
his own costs in the Trial Court. 

Z. K. Decree modified 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 211 of 1923. 

February 12, 1924. 

Present ;—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Shah. 

VITHAL LAXMANNAIK MALGAVKAR— 

Appellant 

versus 

MAHADEV RAGHUNATH 
KONDKAB— Respondent. 

Civil Procedure Code {Act V o/1908), «. 146, 0. XXI, 
r. 16 —Pxecuiion of decree—Purchaser cf portion of pro¬ 
perties covered by decree, position of—Order in execution 
—Purchaser whether can appeal. 
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A parson who is uot a piffey to a proceeding in the 
lower Court cannot appeil from the decree or order 
passed, unless he can prove that he has such a right 
under tho provisions of the Civil Procedure Code. 

A purchaser of property which has beea directed by 
a decree to be given into the possession of the decree- 
holder cannot rely on the provisions of seoi ion 116 of 
the I ivil Procedure Code. He is expressly excluded, 
from applying for execution of the decree unless he 
can alsj prove that he is an assignee of the decree 
Nor can such a purchaser appeal from an order pass¬ 
ed on the appiioation of the decree-holder. 

Sansraj Pal v. Nnkhraji Kunwar, A. W. N. (1907) 
200; i A. L. J. 769; 30 A. ‘20, relied on. 

Appeal from the decieion of febe First Class 
Subordinate Judge, A. P., at Ratnagiri, iu 
Appeal No. 51 of 1922, conerming the decree 
of tlie Subordinate Judge at Malvan, in Dark- 
hast No. 136 of 1921. 

Mr. A. G. Desai, for the Appellant. 

Mr. T, N. Walavalkar, for the Respondent. 

JUDGMENT. 

Macleod, C. J. —One Lingo got a decree in 
Regular ruit No. 183 of 1916, whereby it was 
ordered that the first defendant and the plaint¬ 
iff should take possession of various proper¬ 
ties from the other defendants. After the 
decree had been passed Lingo sold his interest 
in some of the properties of which poseession 
was directed to be given to him to the present 
appellants. Lingo thereafter made an appli¬ 
cation for execution of hie decree. His pur¬ 
chasers were not parties to that application. 
An order appears to have been made in execu¬ 
tion under O. XXt. r. 35 (1), but the Subordi¬ 
nate Judge held that action ought to have 
been taken under O. XXI, r. 36, which he 
directed should be done, and that the posses¬ 
sion given under O. XXI, r. 35{l) should be 
set aside. 

The appellants sought to appeal from that 
order to the First Class Subordinate Judge, 
with appellate powers, and an issue was raised 
whether the appellants had any locas siandt 
to appeal. The learned Judge held that they 
bad not, and in my opinion be was right. A 
person, who is not a party to a proceeding in 
the lower Court cannot appeal from the decree 
or order passed, unless he can prove that 
he has such a right under the provisions 


of the Code. Reliance was placed by the 
appellants on sections 47 and 146 of the 
Civil Procedure Code. Section 47 mere¬ 
ly enacts that certain questions arising bet¬ 
ween the parties to a suit in which a decree 
has been passed, or their reprosentabives, and 
relating to the execution, discharge or satis¬ 
faction of the decree, shall be determined by 
the Court executing the decree, and nob by a 
separate suit. That section, therefore, does 
not touch the point we have to deal with. 

Section 146 of the Code says 

“ Save as otherwise provided by this Code 
or by any law for the time being in force, 
where any proceeding may be taken or appli¬ 
cation made by or against any person, then 
the proceeding may be taken or the applica¬ 
tion may be made by or against any person 
claiming under him.” 

I do nob think that the purchaser of pro¬ 
perty which has been directed by a decree to 
be given into the possession of the decree* 
bolder can rely on this section. There are 
provisions in the Code which provide for the 
devolution of interest in a decree, and lay 
down how such devolution shall be made, and 
how the person on whom the interest devolves 
shall proceed thereunder. Order XXI, r. 16 
provides for the transfer by assignment of a 
decree by writing or by operation of law:— 

” Where a decree or, if a decree has been 
passed jointly in favour of two or more 
persons, the interests of any decree-holder in 
the decree is transferred by assignment in 
writing or by operation of law, the transferee 
may apply for execution of the decree to the 
Court which passed it; and the decree may be 
executed in the same manner and subject to 
the same conditions as if the appiioation were 
made by such decree-holder : Provided that, 
where the decree, or such interest as aforesaid, 
has been transferred by assignment, notice of 
such application shall be given to the trans¬ 
feror and the judgment-debtor, and the decree 
shall not be executed until the Court has 
heard their objections (if any) to its execution. 

The only persons who can execute a decree 
are the persous mentioned in the rule : see 
Mulla’s Civil Procedure Code, note at p. 561. 
A purchaser of property mentioned in a decree 
is expressly excluded from applying for exe¬ 
cution unless he can also prove that he is an 
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afisignee of the decree. See also Hansraj Pal 
V. Nukhraji KuntOtir (1), 

Now one oao easily imagine what might 
possibly ooour if the contention of the appoal- 
lants was correct. In this case there were a 
number of properties mentioned in the decree, 
to which under the decree Lingo was entitled 
to possession. He might have sold those 
properties to a number of purchasers, with 
the result that there might be a number 
of persons entitled to execute the decree, 
and even if Lingo sought to execute 
the decree, as he did in this case, there might 
be numerous applications made by his pur¬ 
chasers, to appeal on the ground that they 
were not satisfied with the orders passed on 
Lingo’s application. It seems to me that such 
a procedure is not contemplated by the Code. 

It is only parties to the decree or transferees 
of the interest of the deorea boldors by assign¬ 
ments in writing, or by operation of law who 
can apply in execution. It seems to me, 
therefore, that the judgment of the lower 
Court was right and the appeal should be 
dismissed with costs. 

Shah, J,— I concur in the order proposed by 
my Lord the Chief Justice. It seems to 
me that though Lingo has sold a part of the 
property under the decree to the present 
appellants the proper procedure provided by 
O. XXT, r. 16, has not been followed in this 
case. Without going so far as to say that there 
could be no transfer of a part of the interest 
of the decree-holder within the meaning of 
r, 16, in the present case, on the admitted facts 
it seems to me that Lingo has throughout re¬ 
mained on the record and the present appel¬ 
lants have not been treated as parties to the 
proceedings at any stage. The mere fact that 
on Lingo's application the possession was in 
fact ordered to be given to the present appel¬ 
lants, instead of to Lingo, in respect of the pro¬ 
perties sold by Lingo to the present appellants, 
is not sufficient to make them parties to the 
proceedings or to constitute them represen¬ 
tatives of the decree-holder within the mean¬ 
ing of section 47 of the Code. Section 146 
of the Code, which has been relied upon 
by the appellants, cannot help them, as 
the procedure to be followed when there 
is a transfer by the decree-holder is laid down 
in r. 16 of O. XXI. The appellants, there- 

(1) A. W. N. (1907) 260; i A. L. J. 759 ; 80 A, 26. 


fore, cannot appeal against the order which 
was made as between Lingo and the present 
respondents, on June 13, 1922, by the Subor¬ 
dinate Judge. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT 

Second Civil Appeal No. 3105 of 1918. 

April 17, 1923. 

Present :—Mr. Justice l^Tartineau and 

Mr. Zafar All. 

MOTIRAM AND OTHKRS—Plaintiffs 

Appelt.ants 

versus 

BHANU RAM and others—Defednants 

—Respondents. 

Civil Procedure Code {Act V of I JOSh 5. 140—Appeal 
^Court-fees not paid in full- Rona.fide mistake—time 
tohethcr can be extended. 

An appeal when filed wa^ not properly stamped 
and the prescribed period of limitation for filing the 
same expired long before the deficiency in Court-foes 
was made up. But it wa^ found that the full Court- 
fee^ were not paid in the first instance on account of 
a bona fide mistake, and the deficiency was made up 
as soon as it was brought to the notice of the appeal- 
lant. 

Held that the appellant was entitled to the benefit 
of section 149 of the Civil Procedure Code and that 
the time should be extended. 

Lehh Tlam v. Das, 57 Ind. Oas. 215 : 1 L. 

234 ; Tikkan Ram. v. Bosn Ram S? Ind Cas. IQfi : 4 
U p' L. B. (L.) 77 • Fatteh Singh v. Bahu Ram, 67 
Ind Cas. 180 : 3 L. Ij J 156: Amtul Qadir v Muha¬ 
mmad Fousaft 49 Tnd. Cas. ft71 j B P. L. B. 1919 , 37 
P. W. R. 1919, distingui.shed. 

Appeal from the decree of the District 
Judge, Mianwali, dated the 23rd May 1918, 
modifying that of the Senior Sub-Judge, Mian- 
wali, dated the Ist May 1918, 

Mr. Qanpat Bai, for the Appellants. 

Mr. Jagan Nath, for the Respondents. 

JUDGMENT. “Two seperate suits, both 
based on book accounts, were brought almost 
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simultaneously aga'nst the brothers,Mul Chand 
and Gopal Das, one by Sewa Ram to recover 
Rs. 6,939-14-3 and the other by Fateh Chand 
for Re. 2,653 15-0. As the pleadings in both 
the oases were identical, the cases were tried 
together, and disposed of by one judgment by 
the hrst Court, which decreed the amounts 
claimed and directed payment of the smaller 
amount (i. e., Rs. 2,653-15 0) in a lum^ sum, 
and of the other by annual instalments of 
Rs. 1,000 each. Both parties were dissatisfied 
with this decision. 1 he plaintiffs’ prayer in 
each case for future interst was not even 
referred to in the judgment and though there 
was DO issue as to instalments, instalments 
were allowed in the suit of Sewa Ham. 
The latter, therefore, appealed to this Court, 
pressing his claim for future interest and 
seeking to have the order as to instalments 
cancelled. The defendants appealed to the 
District Judge in the case of Fateh Chand and 
the latter tiled cross-objections for future 
interest, but the learned District Judge accept¬ 
ed the defendant's appeal so far as to make 
the judgment-debt payable by four instal¬ 
ments, and dismissed tbe cross-objections. 
Fateh Chand also has come to this Court in 
second appeal, and, like Sewa Ram, objects to 
instalments and claims future interest. 

Mr. Jagan Nath on behalf of the defendants 
raised a preliminary objection that both the 
appeals were barred by time because they 
were not properly stamped when filed in this 
Court, and the prescribed period of limitation 
for filing the same, had expired long before 
tbe defioienoy in Court-fees, was made up in 
either case. In support of this objection the 
learned Counsel oited Lekh Bam v. Bamji Das 
(l) Ttkkan Bam v. Bosa Ham (2), Fateh 
Singh v. Babu Bam (3) and Amtui Qadir 
V, Muhammad Yousaf (4). But none of 
these luliogs is in point because in every 
one of them it was found that tbe omis¬ 
sion to pay full Court-fees was not due 
to a bona fide mistake, but was deliberate. In 
(l)i (2) and (3) the defioienoy had not been 
made up when the appeal oame up lor final 
hearing. In the present case we are satisfied 
that full Court-fees were not paid in the first 

(1) 67 Ind. Gas. 216; 1 L. 234 

(2) 67 Ind. Gas. 106 ; 4 U. P. L. R. |L.) 77 

18 ) 67 lnd,Ca9. 180,; 8 L.L. J. 156. 

49 Ind. Oas, 871 ; 8 P. U R. 1919; 87 P.W.B 


instance on account of a bona fide mistake. 
The deficiency was made good by either appel¬ 
lant when the office pointed out that tbe 
appeal was not sufficiently stamped. The 
plaintiffs are, therefore, entitled to the benefit 
of section 149 of the Civil Procedure Code 
and we accordingly extend the time* 

As regards the two points raised in the 
grounds of appeal we are of opinion that 
the orders directing payment by instalments 
need not be interfered with at this distance of 
time, when the last instalment in one case 
fell due in 1921 and five instalments have 
already been paid in the other. Bub we 
consider the claim to future interest to be 
just and well-founded. Tbe accounts, which 
date from Sambat 1948 show very fair and 
honest dealings throughout. The plaintiffs 
made cash advances from time to time at the 
lowest mercantile rate of interest, i. e., at 6 per 
cent, per annum. Therefore, it is but fair that 
the defendants should ooutinue to pay interest 
at that rate on the unpaid balances. They are 
themselves bankers and it appears that they 
borrowed money from the plaintiffs at a low 
rate of interest in order to lend it to others at 
higher rates. Therefore, they must continue 
to pay interest till the decretal amounts are 
realized. We accept the appeals so far as to 
order that tbe defendants shall pay interest to 
the plaintiffs on the sums decreed from the 
dates of the institution of tbe suits till pay¬ 
ment thereof. On the payment of an instal¬ 
ment, the liability to pay interest on the 
amount of that instalment shall cease from 
the date of payment. The defendants shall 
pay tbe plaintiffs’ costs in this Court. 

E. 8 . D. Decrees modified. 
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BOMBAY HIGH COURT 

ORiQiNAii Civil Jurisdiction Appeal 

No. 67 OP 1923. 

December 6, 1923. 

Present :—Sir Norman Maoleo3, Kb, Chief 
Jasbioe, and Mr. Jusbioe Crump. 

KALIANMXD TILLOCKCHAND 
-Plaintiff — Appe i.l ant 
versws 

DHABAMSEYJBTHA & CO . -Defendant 

—Respondent. 

Bombay Rent (IVar ilestr«c<»cM»s,) Act ill of DOS), 
s. 9—Tenant remaining in pissession after termination 
of tenancy—Bent payable — Sta‘>^ari rent. 

There ia nobhing in the Bombay Pont : Wat Peacric- 
tiona Aot whiob prevenbA a landlord from oharging 
his late tenant the standard rent under the Aot, as 
soon as he claims ptoteotion under seoUon 9 of the 
Aot because the payment of that rent is the sole oon> 
dition v7hloh the Aot recognises as enabling a tenant 
to remain in possession. 

There is no analogy between the provisions of the 
Aot which enable a teoant, who has been charged 
without his ooogizance a higher rent than the stand¬ 
ard rent, f» recover 'Coording to the terms of the .\ot 
the excess by deducting it from the ourcont rent, and 
the ordinary proposition of law that a person in occu¬ 
pation of premises is bound to pay oompensabion for 
the use and oooupation after the expiration of the 
oontraot between him and his landlord, which equ¬ 
ally applies to a person who is allowed by the pro¬ 
visions of the Bombay (Wat Rent Resbriotions) Aot, 
to remain in possession. 

Appeal from a decision of Mr. Jusbioe Pratt 
in Original Civil Suit No. 947 of 1923. 

Sir Chimanlal Setalvad, with Mr. CoHman, 
for the Appellant. 

Mr. Jinnah, for the Respondent. 

JUDGMENT. 

Macleod, C. J. —The plaintiff in Appeal 
No.57 of 1923 is the owner of a go-down bearing 
No. 2 situate at Soni Lane. It was in his pos¬ 
session from 1916 to April 1920. On May 1, 
1920, the plaintiff first let the premises to the 
defendants for seven mouths at a rental of 
Rs. 18,000, wbioh was equivalent to 

Bs. 2,671-6-10 amontb. On December 1, 1920, 
he let the go-down to the defendants for a year 
itt a rent of Bs. 1,000 per month. At the end 


of that period the plaintiff filed a suit in the 
nigh Court against the defendants to ojoob 
them on the ground that he required the prn- 
mises reasonably and 60710 . file (or his own 
use and oooupation. As the defendants filed a 
written statement, the hearing of the suit was 
delayed. When the suit cam© on for hearing, 
the plaintiff’s oiroumstances liad so changed 
that h© no longer required the prom'S's for his 
own use and occupation, and ho pave up tliat 
contention, wliich was a true contention at the 
time the suit was fil«‘d. A s.'tblement was then 
arrived at, and a consent decree was taken on 
July 12, 1922. There is a remarkable clause 
in the consent decree to the effect that the 
decree was without prejudice to the plaintiff's 
oentenbion as regards the standard rent of the 
premises in suit if raised in any other suits 
filed by or against the plaintiff. I confess f 
do not understand the m^'aning of those words. 
Bub under the consent decree the defendants 
became tenants of the premises at a rent of 
Rs. 1,000 a month. 

Six days after the decree bad been taken, 
the plaintiff gave notice to the defendants in 
the following form :— 

You are in occupation of our client’s go-down 
atColaba being .‘^oni bane No, 2 as our client’s 
monthly tenant at the monthly rent of 
Rb. 1,000. You are, however, aware that 
the standard rent of the said go-down is 
Rs. 2,571-7 0 per month. Our client several 
times requested you to agree to pay the said 
rent as our client is entitled to demand from 
you but you have refused bo do so. We are, 
therefore, instructed to give you this notice 
that from the first day of September 1922 our 
client will charge you rent at the said rate of 
Rs. 2,571-7-0 per month. If you do not desire 
to pay any more rent than Rs. 1,000 you can 
vacate the preminses before the said Septem¬ 
ber 1, 1922. 

The defendants sent no reply to that notice. 

The plaintiff wrote again on November 21, 
1922, pointing out that the defendants bad 
neither vacated the plaintiff’s go-down nor paid 
rent at the rate demanded from September 1, 
1922, nor had they paid rent for July and 
August 1922 at Rs. 1,000 a month. Notice was, 
therefore, given calling upon the defendants to 
pay the arrears for July and August at Rs.l.OOO 
a month and pay rent from September 1, at 
the higher rate. 
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On December 21, 1922. the defendant’s 
solicitors replied: — 

“ Our clients deny their liability to the re¬ 
quisitions, made in your letter under acknow¬ 
ledgment. Our clients would have paid your 
rent at the rate of Rs. 1,000 per month but 
for the intimation given to them by Mr. N. 
H. Moos that he has been appointed Receiver 
in Suit No. 6239 of 1922 of the go-down in 
question and bis demand for rents in arrears 
and growing rents. Our clients deny that 
they are liable to vacate as required by yours 
and also deny your client’s right to demand 
any rent other than at Rs. 1,000 per month 
under the consent decree between our respec¬ 
tive clients. 

The plaintiff then Bled suit No. 947 of 1923 
claiming that the standard rent should bo fix¬ 
ed at Rs, 2,57 L-6 10 and that defendant should 
be ordered to pay rent at this rate from Sep¬ 
tember 1, 19-3, with previous arrears at the 
rate of Rs. 1,000 a month. In their written 
statements tlie defendants pleaded that on a 
proper oonstrnction of the consent decree 
dated July 12, 1^22, they became monthly 
tenants of the plaintiff at the rate of Rs. 1,000 
per month. They further stated that the 
notices given by tlie plaintiff were invalid in 
law and that their tenancy was not duly deter¬ 
mined. 

No issues were raised at the hearing and it 
would appear from the judgment that the 
defendants gave up the point taken in para. 7 
of the wtitteu statement for Mr. Taleyarkhan 
contended that although the defendants were 
entitled to a statutory tenancy, they were only 
entitled to it, if they paid rent to the full ex¬ 
tent allowable by the Act, and I ffnd nothing 
in the judgment to show that there was any 
argument on the question whether the defend¬ 
ants were in possession of the premises under 
their agreement as constituted by the consent 
decree or whether they were in occupation 
under the provisions of the statute. The learn¬ 
ed Judge said:— 

“ There was no provision in the Act entitling 
the landlord to increase the rent without ter¬ 
minating the tenancy simply because the rent 
be was charging fell short of the standard rent. 
Sections 3 and 12 of the Bombay Bent (War 
Restrictions) Act 11 of 1918 made rent in ex¬ 
cess of the standard rent recoverable by the 
tenant, but the converse proposition that the 


landlord could recover deficit below the 
standard rent was nowhere enacted. The 
claim, therefore, made by the plaintiff in this 
suit to increase the rent merely because it fell 
short of the standard rent is altogether 
unsustainable. The suit for excess rent must 
fail.” 

Accordingly a decree was passed against the 
defendants for the rent for July and August at 
the rate of Rs. 1,000 per month and for the 
subsequent months down to May 31, 1923, 
when the defendants vacated, at the same rate. 

It seems to me that the legal position of a 
tenant whose tenancy has been determined 
but who is entitled to continue in possession 
under the provisions of the Rent Act has not 
been fully appreciated at the hearing. The 
plaintiff was entitled to terminate under the 
ordinary rules of law the contract which had 
been established between him and the defend¬ 
ants' by ccDsent decree, and on August 31, 
1922, when the plaintiff’s notice expired that 
tenancy terminated. Had it not been for the 
Rent Act, the defendants would have been 
bound to vacate, but under its provisions they 
might remain in possession, and under sec¬ 
tion 9 no order for the recovery of possession 
of the premises could be made so long as they 
paid or were ready and willing to pay rent to 
the full extent allowable by the Act, and per¬ 
form the conditions of the tenancy. I presume 
that would mean the conditions of the tenancy 
existing between the parties before the agree¬ 
ment terminated, which would be continued 
to that extent by virtue of those words if the 
tenant remained in possession under the Act. 

Now the tenancy having terminated, still 
the plaintiff could not get an order for posses¬ 
sion so long as the tenant was paying the rent 
to the full extent allowable by the Act. We 
have to turn to section 2 to see what the deff- 
nition of standard rent, is in order to ascertain 
what is the rent which can be charged to a 
person who remains in occupation of the pre¬ 
mises under section 9. It seems to me 
that there is nothing in the Act which 
prevents a landlord from charging his late 
tenant, as soon as he claims protection 
under the Act, the standard rent, because 
the payment of that rent is the sole condi¬ 
tion which the Act recognises as enabling 
a tenant to remain in possessions. There 
is no analogy between the provisions of 
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the Aob which enable a tenant, who has been 
charged without his oognizaooo a higher rent 
than the standard rent, to recover acoordins^ to 
the terms of the Act the excess by deducting 
it from the current rent, and the ordinary pro¬ 
position of law that a person in occupation 
of premises is bound to pay compensation for 
the use and occupation after the expiration of 
the contract between him and his landlord, 
which equally applies to a person wno is 
allowed by the provisions of the Rent Act to 
remain in possession. 

We think, therefore, that when the 
tenancy was terminated at the end of 
August 1922, and the defendants remaiuod in 
possession and occupation of the premises, they 
should only have been allowed to do so provid¬ 
ed they paid rent to the full extent allowable 
by the Act, that is to say the standard rent, and 
as no issue was framed in the Court below as 
to what was the standard rent, the cas-j will 
have to go back to the lower Court to ascer¬ 
tain what is the standard rent, and pass a dec¬ 
ree accordingly in favour of the plaintill. The 
appellant will get his costs of the appeal. 

Crump, J. —I entirely agree. 

« TT Gase remanded. 


RANGOON HIGH COURT. 

First Civil Appeal No. 223 op 1922. 

December 4, 1923. 

Present :—Mr. Justice Heald and 
Mr. Justice May Oung. 

MG. PO THET AND ANOTHER— 
Dependants—Appellants 

versus 

MG. MIN DIN— Plaintiff- 
Respondent. 

Buddhist LatOt Burmese—Lattd occupied by methila, 
whether religious—oral validity oj—Trustt pri- 
vatCf whether created. 

The preieoe^aor-ia-title of bha plaiabiS. wan a 
methtla* held certain land on a aquatter tenure on 
vhioh she had built a small residence for herselt 


She subsequently giwe up her vow- and married. 
Afterwards she made an oral gift of the lau l to a 
monk who gifted it to the dofeiid tat; 

Held (1) that the laud was nob religious ; 

(•2) that the oral gift in favour of the raoiik was 
invalid for want of a registered deed ; 

(d) t.hat in the absence of a deed it could not be 
said that a ; rivate tru:>t of the l.md l\al been croatod: 

(4) that, therefore, the plaintiff’s title to the laud 
subsisted aud he was entitled to recover it. 

Mr. Chari, for bho Appellants. 

Mr. Halka>', for the Respondent 

JUDGMENT. 

May Oung, J. —The plaintiff (now res- 
ponvlenb) sues as the surviving husband and 
sole legal representative of one Ma E Thi. for 
possession of a piece of land, which the latter 
had held on a squatter tenure. When she 
became the registered occupier, Ma E l?hi was 
a Metkiia or female lay devotee, “die put up 
on the land a small residence for herself ; this 
is referred to as a Zayat, but this word does 
not hero mean a public rest-house or similar 
building within the precincts of a monastery 
or cemetery. For the purpose of this case, 
the building was an ordinary dwelling house 
and it did not stand on religious land. 

Subsequently, Ma B Thi gave up her vows 
and married. The couple lived for some time 
in the Zayat and then moved to Kemmendine, 
leaving Ma B Thi’s sister, Ma Sbwe Ma, in 
occupation. 

Later, it is alleged, Ma E Thi made a gift 
of the bouse and site to a monk, who has 
since left the priesthood, and is now Moung 
Po Thet, the let defendant. Moung Po Thet 
in his turn, before he became a layman, is 
alleged to have made a gift of the same to U 
Kumaya, the 2Dd defendant, who is now in 
occupation. Recently, U Kumaya dismantled 
the old building and erected a new one. 
Hence the suit. 

Ma E Thi’s original title is unoballenged. 
Moung Po Thet admitted it. And although 
U Kumaya did not, he claims through 
Moung Po Thet and urges that Ma B Tbi’s 
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giffe, though it may be invalid as such, is good 
as a trust. 

It U not contended that the alleged gifts 
are valid They were obviously not, since 
no deed was executed 

Hence, Ma E This title subsisted, unless it 
can be shown that she lost it by her own act, 
or by lapse of time. As to the latter, it is 
sufficient to note that " adverse possession ' 
was not pleaded, and it is clear that neither 
Ma B Thi 8 nor her legal representative’s 
right was barred. 

As to tlie alleged trust sot up hero again as 
there was no deed, there could have bean 
no V'llid priv'ite trust and there is nothing 
to show that Ma E Thi at any time intended 
to effect a public trust. The contention 
of the defendants was that she made a 
poggahka gift, i.e., a gift to an individual who 
could thereafter dispose of it as he pleased : 
and it is signihcant that Mauiig Po Thet 
professed to have the right to give the pro¬ 
perty to U Kumaya. 

Had the property been of a religious nature, 
some question ol a trust might conceivably 
have arisen, but this was not religious pro¬ 
perty and the question does not, therefore, 
arise. 

I see no reason to disturb the finding of the 
Trial Court and would, tlierefore, dismiss the 
appeal with costs. 

Heald, J.— I concur. 

Appeal diemiised. 


BOMBAY HIGH COURT. 

Extraordinary Civil Application No. 130 

OF 1923. 

February 6, 1924. 

Prenent :—Sir Norman Maoleod, Kt., 
Chief Justice and Mr. Justice Shah. 

LAXMINAEAYAN BIJERAM— Plaintiff 

—Applicant 

versus 

6.1. P. RAILWAY Co.—Defendants— 

Opponents. 

Carriage oj gooAs^Railway Company^Rish’Note 
Form B^Gtwda carried by wrong rouie^Deviation 
— T.‘ 1 r • ■' ijj-)ds—Burden oj proo/. 


Where goods consigned to a Railway Company for 
carriage under f^isk-Note Form B are carried to a 
wrong destination over a route diderent from that 
intended by the consignor, and loss or damage is 
caused, the burden lies on the Railway Company to 
prove that the loss or damage did not occur during 
the deviation, and in the ab-enoe of such proof, the 
railway Company will be liable for the loss or 
damage irrespective of the terms of the Risk-Note. 

Aranachellam Chettiar v. The Madras Railway 
Company^ 3 Ind Cas. ‘JSl; 33 M. 120; 6 M. L T ^92; 
Halts V. LondoJi a»«i l^orth-Westem Railway Com- 
pany, (1868) \ D. & S. 66; 32 L J. Q. B. 292 ; 8 L. T. 
421 ; 11 W. R. 856 ; 122 E. R. 384 ; 129 R. R. 650, 
distinguished 

Fait MaJumed v 0. 1. P. Railway, 67 Ind. Cas. 
3C6; 24 Bom. L. R. 316: (1922) A. I. R. (B.) 74 ; 46 
B. 880, followed. 

Application against the decision of the First 
Class Subordinate Judge, Dhulia, in Small 
Cause Suit No. 2218 of 1922. 

Mr. P. B. Shingne, for the Applicant. 

Mr. Camphellt instructed by Messrs. Little, 
& Co., for the Opponents. 

JUDGMENT. —The plaintiff delivered 
seven bags of miscellaneous goods to the defend¬ 
ant Company for carriage from Bombay to 
DuHa via Ohalisgaon. He signed Risk-Note in 
Form B. Six bags were delivered correctly at 
Dhulai. One bag unfortunately, instead of being 
taken out at Chalisgacn, was carried on to 
Jalgaon, and some days afterwards was brought 
back and delivered to the plaintiff. Plaintiff 
complained that there was a shortage of nine¬ 
teen seers in the contents. The defendant Com¬ 
pany admitted the shortage. They claimed, 
however, exemption from liability on the 
strength of the Risk-Note. We think there 
was a clear deviation from the route orginally 
intended when the goods were delivered for 
transit. In these ciroumBtanoes, we think 
that in any event the onus would lie upon the 
Railway Company, if they claimed exemption 
under the Risk-Note, to prove that the shortage 
had not occurred during the deviation. That 
they never attempted to do. The case we have 
been referred to, viz., Arunachellam Chettiar 
v. The Madras Railway Gampany (1), does nob 
assist the Railway Company, because the facts 
in that case was entirely different. The Court 

(1) 8 Ind. Cas. 981; 38 M. 120; 6 M. L. T, 299. 
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bberd relied upon the deoiaion in HnUi v. 

and North-Western Rail waif Com* 
pant/ (8) in Tvhioh it waa held that a ouatomor 
dealing with a Company ia bounl not only 
by the ordinary route, but alao by blie or¬ 
dinary train arragemeuta and hours of arrival 
according to which they profess to carry. 

Hero it cannot be said that the deviation 
was due to the ordinary brain arrangements, 
for it was clearly due to a mistake on the 
part of the Company’s servants. "We think 
the case of Vali Mah omed v. G. 1. P. Boil- 
ioay (3) is clearly applicable. In that case it 
was proved that the loss had occurred during 
the deviation. But the general principle was 
laid down that the Company by carrying the 
goods via Kalyao, went outside the terms of 
the contract and could no longer rely on the 

protection afforded by the risk-note so as to 
be absolved from liability for the loss which 
bad occurred. 

We must, therefore, make the rule absolute, 
and pass a decree in favour of tho plaintiff for 
the amount claimed with costs throughout. 

N. H. BuU made absolute. 

(a) (18P8) 4 B &. S. 6fi; 83 h. 3. Q. B. 292; 8 L. T. 
42l ; 11 W. R. 866 ; 122 E. R. 384 ; 1-29 R. R. 650. 

(8) 67 Ind. Cas. 366; 24 Bom. L. B. 816; (1932) A. 
I. R(Bom.) 74; 46 B. 830. 

CALCUTTA HIGH COURT. 

APPEAL FROM Appellate Decree No, 1296 

OF 1921. 

July 19, 1923. 

Present *.—Mr. Justice Bankin and 
Mr* Justice Gbose. 

BANKA BEHABI DA3— Plaintiff— 

Appellant 

versus 

GURU DA3 DHAB—Defendant— 

Bespondent. 

Civil Procedure Code (Act V of 1009), s. 47 , 0- XZIt 
r. 9l-^Eieeeution sale-’Judgment-debtor having no 
saleable interest'^Suit for refund of furchase-money, 
whether maintainable^ 

I 0-88 


A suit for refund of purolii^o-monoy nob maintain¬ 
able by the aaotion-pvircha-^or on tho groan 1 that i.ho 
jadgmeat-debtor had no i^aloablo intoro'^t in tho land. 

Appeal against tho decree of the District 
Judge, Murshidabad, dated tho 26th April 
1921, reversing the decree of the Munsif, 
Jangipur, dated tho 29th November 1919. 

Bahu SamnUil Chan'Jer Dutt- (with him 
Babu Du>'<hi Charan Milter), for tho Appellant. 

Dr. loAtinath Kanjilal (with him Bal)U 
Peari Mohan ChatteafeA), for the Bespondent. 

JUDGMENT. 

B. B. Ghose. J. —The plaintiff, who was 
the auction-purchaser at a sale in execution 
of a decree for rent, sued both the decree- 
holder and tho judgment-debtor for refund 
of tho purchase-money and also for com¬ 
pensation on certain allegations made in 
the plaint. The suit was decreed in the 
primary Court against both the defendants. 
On appeal by the decree-holder defend¬ 
ant, the learned Judge dismissed the suit 
holding that it was not maintainable. 
The plaintiff appeals to this Court and two 
questions have been raised on his behalf : (1) 
Whether a suit for refund of purchase-money 
is maintainable by the auction-purchaser on 
the ground that the judgment-debtor had 
no saleable interest in tho land, and (2) whe¬ 
ther the suit is maintainable on the ground 
of fraud of the defendants. 

With regard to the first question, the 
learned Vakil for the appellant has placed 
before us all the cases decided by the different 
High Courts with reference to sales held after 
the Code of Civil Procedure of 1908 came into 
operation. He admits that the general view 
is that such suits are not maintainable. It 
is only necessary to refer to the latest cases, 
which are Ram Sarup v. Dalpat Rai (1), Bal- 
vnnt Raghunatk v. Bala Malu (2), Tirumalni- 
sami Na^du v. Su^'ramoninn Chetliar (3) and 
Juranu UnJiainad v. Jaihi Mohamad (4). 
He, however, relies on two oases in support of 
bis contention that such a suit is maintainablo, 
namely, the oases of Bustomii Ardeshir Irani 

(1) 68 Ind. Caa 105 ; 43 A. 60 ; 18 A. L. J. 906 ; 3 
U. P- L R. (A.) 318. 

(2) 67 Ind. Ca«. 360; 46 B. 883; 24 Bom. L. R. 808; 

(1932) A. I R. (B.) 205. 

(3) 46 Ind. Cas. 109; 40 M. 1009. 

(4) 46 Ind- Caa. 783 ; 22 0. W. N. 760, 
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V. Viri'iyak Gmgndhi.r Bknt (5), and Prosanna 
Kimar BhattnAharjee v. Ibrahifn Mirzi (6). 
The case of Bustomji Arde^hir Irani v 
yak Gangadhar Bkai (5) was under the Civil 
Procedure Code of 1882 as pointed out by 
the learned Chief Justice in Bifvant Baghu- 
nath’s case (2). The only case then in svbioii a 
discordant note was struck is that of Prosanna 
Kumar Bhattacharjee v. Ibrahim Mirza (6). 
That case, however- was based on the deci¬ 
sion in Bustomji ArJeshir Irani v. Vinayak 
Gangadhar Bhat (5), which is no author¬ 
ity on the question where the sale was lield 
under the Code of 1908. We must, there¬ 
fore, follow the later case in our Court, 
Juranu Mahamad v. Jathi Mahamad (4), which 
is in agreement vdth the decision of all the 
other High Courts, and hold that such a suit 
is not maintainable. 

The learned Vakil for the appellant further 
contends that there is a difference between 
the present case and the others, as in the pre¬ 
sent case the sale was a sale in execution of 
a rent decree and there is a warranty of title 
in the case of such a sale. The authority 
cited in support of this proposition is the deci¬ 
sion in Abdul Sohhan Seikh v. Nakbar Mandal 
(7). That case, however, does not lay down 
any snob rule, as it decides merely a question 
of estoppel by representation. That there is no 
such distinction as regards warranty will be 
apparent from the fact that the proclamation of 
sale which has to be published is in the same 
terms in both classes of oases. The difference 
in the rights acquired by purchasers in execu¬ 
tion of decrees does not affect the question as 
regards warranty of title. 

Before parting with this question, I must 
observe that the plaintiff does not 'state that 
the judgment-debtor had no saleable interest, 
the allegation being to the effect that the 
plaintiff purchased only the right, title and 
interest of the judgment-debtor and not the 
bolding free from all encumbrances as in a 
rent sale. On that allegation, the question 
discussed does not arise and the plaintiQ’s suit 
is not maintainable on any ground whatsoever. 

With regard to the second point the matter 
of fraud was not investigated by the learned 
Judge on appeal and the appellant asks us for 

(5) 7 Ind. Cas. 965 ; 35 B. 29 ; 12 Bom. L. B. 
738. 

(f' 41 Ind. Oas. 924 ; 96 0. L. J. ‘>05. 

\'t, 16 Ind. Gas. 692 : 17 0. L- J. 652. 


a remand of the case for retrial on that ground. 
The learned Vakil for the respondent contends 
that, assuming that such a suit on the ground 
of fraud is maintainable, there is no such 
averment of fraud in tho plaint by which the 
plaintiff was induced to purchase the property 
and that there is nothing to be enquired into : 
although the words fraud ” and collusion 
have been used several times in the plaint, if 
those words are struck out, the facts alleged 
do not disclose any fraud which would entitle 
the plaintiff to maintain this action nor was 
any issue raised on that question. Reference 
has been made in this connection to the 
case of Ganga Narain Gupta v. Tiluokram 
Chowdhury (8), where Lord Watson quoted the 
well-known dictum of Lord Selboroe on that 
question. Tho appellant urges that, al¬ 
though no issue was raised, the Trial 
Court decided the question of fraud and 
the defendants cannot be said to have 
been prejudiced or taken by surprise. The 
Trial Court, however, seems to have decided 
two points oti the facts alleged in the plaint. 
First, that in the rent suit the defendant No. 2 
who was a grandson of the recorded tenant 
did not represent the entire body of tonants 
deriving title from the recorded tenant and, 
secondly, that the enhanced rate of rent claim¬ 
ed by the landlord in bis suit was not bona 
fide as the defendant No. 2 bad no authority 
to agree to an enhancement on behalf of all 
the tenants and this enhancement was made by 
the landlord in oollusion with the defendant 
No. 2. These findings can hardly be said to be 
findings of fraud which would entitle the 
auctioD-purohaser to have the sale set aside. 
I have examined the plaint and there is no 
allegation in it beyond those which have been 
found by the Munsif. It seems to me clear 
that these findings were not considered to be 
findings on any question of fraud by the par¬ 
ties in the lower Appellate Court as it doos 
not appear that the lower Appellate Court 
was asked to come to any finding on tho ques¬ 
tion of fraud. This ground also, therefore, 
fails. 

The appeal must, therefore, be dismissed 
with costs. 

Rankin, J,—I agree. 

H. Appeal dismissed. 

(6) 15 1. A. 119 ; 15 G. 588 ; 12 Ind. Jar. 964: 5 
Sat. P. C. J. 1C8; 7 Ind. Deo. (N. B.J 989, 
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BOMBAY HIGH COURT. 

Extbaordinaby Civil Application 
No. 175 OF 1923. 

February 7, 1924. 

Present Sir Normau Maoleod, Kt., Chief 
Juskioe, and Mr. Juskioe Shah. 

BAMCHANDBA ADARAM AGARWALI 
—Plaintiff— Applicant 

versus 

liODHA GOUBIBHADHRDJI— Defendant 

—Opponent. 

Oifil Frocedure Code {Aci V oj 1908), s. 11. 
17, 0. 11% rr, 9, 4—Swi< fot |ws.<dss»im—Mesne- 
pro6t8 tubeequent euit for, iohether barred^ 

Whose a plaiotlQ suofl for poAse^^^ion of immove¬ 
able property and obtaine a deotee for po.^<:e8sioii 
and p'o/its from the date of the sa t. he can 

bring a eiparate Ruit against the same defendant for 
meene projtts prior to the suit. 

Ponnammai t. BamaviirdA Aiyar,*n Ind. Gas. 679; 
38 M. 829 ; 7 M. L. T. 196 ; 98 M. L. J. 127 ; (1916) 
M. W. N. 180 (F. B.), relied on. 

AppUoafeion from an order of the Judge of the 
Court of Small Causes, Poona, in Small Cause 
Suit No. 4356 of 1922. 

Mr. y, D, lAmaye, for the Applicant. 

Mr. P. B, Shingne, for the Opponent. 

JUDGMENT. —In this case the plaintiff 
purchased a house on March 12, 1921. He 
did not get possession. Accordingly he bad to 
file a suit ou June 17. 1921, for possession, on 
which he got a decree for possession and rent 
from the date of the suit. He then filed the 
present suit iu the Small Cause Court to reco¬ 
ver rent for the bouse prior to the date of 
the suit. The Judge held that the suit was 
barred by the previous suit, and accordingly 
dismissed it. It seems to us that he has mis¬ 
sed the real point in the case which does not 
fsdl under section 11, Explanation IV, of the 
Civil Procedure Code, but under the provisions 
of Order II. If the claim for possession and 
the claim lor rent prior to the suit for posses¬ 
sion are separate causes of action, there 
is no obligation on the plaintiff to join tbee^ 
two oauBCB of action in the same suit. It is 


MAUNG PO GYI V. MAUNG TO BAINO 

only under the provisions of O. IT, r. 4, 
that it is possihlo for seekiun possession to join 
in that suite claim for mesne profits prior 
to the suit. In Pimn:i7nmal v. Ramarrurda 
Aiyar (1), the same point arose, and it was 
held following a series of authorities that :— 

“ Where a plaintiff’ sued for possession of 
lands only when he might have joined in the 
same action claims for mesne profits and 
damages, it was open to him to bring a subse¬ 
quent suit agaiust the same defendants for the 
profits which became payable before the in¬ 
stitution of the former suit and which might 
have been included in such suit." 

We agree with that decision. Accordingly 
we must make the rule absolute and remand 
the suit for trial ou the merits. The applicant 
will be entitled to the costs of the rule. Costs 
in the lower Court will be costs in the cause. 

z. K. Rule made absolute. 

(l) 27 Ind. Cai. 679 ; 98 M. 829 ; 7 M. L. T. 126 ; 
98 M. L J. 127 ; (1915; M. W. N. 130, (F. B.). 

RANGOON HIGH COURT. 

Second Civil Appeal No. 28 of 1923. 

January 3, 1924. 

Present Mr. Justice Young. 

MAUNG PO GYI— Appellant 

versus 

MAUNG PO SAING and otbbbs— 

Respondents. 

Buddhist Law, Bumiesc—Pre-emption-^ Sale of ua- 
divided family properly~^Co-heirs, right of, to pre¬ 
empt. 

The right of a Buddbist widow to dispose of un¬ 
divided family property after hot busbad’s death, 
that she has an absolute right of dieposal over her 
own share and a life interest in the remainder does 
not aBeot, but is subject to the general rule regarding 
the light of all oo-heirs to pre-emption, (p. 260, ool. 1). 

Mo Thi y. Tha Kwe, 4 L B. H. 126 ; 14 Bur. L> B. 
905, relied on. 

Maung Fe Nan 0 v. Aung Myat San, 91 Ind. Cas. 
612 ; 8 L. B. B, 466 ; 0 But. L. T. 167, oonsidered. 

Appeal from the decree of the District 
Court, Tbairawaddy, in 0. A. No. 59 of 1922, 
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Mv. Maung Lat, for the AppeUanfc. 

Mr. Tl'‘6in Maung, for the Respondents. 

JUDGMENT. —This ■was a suit for a 

right of pre-emption in respect of a piece of 
land which originally belonged to the Ist de¬ 
fendant Ma Hmu and her deceased husband 
Maung Shwo Kye, and wa? sold by her after 
his death and tVie solo question argued before 
this Court was whether the lower Courts 
were right in holding that a right of pre¬ 
emption existed in favour of Maung Po Saing 
and Maung Sin U, the sons of Ma Hmu’s 
deceased husband U Shwe Kye by a former 
marriage. 

In Mo Thi v. Tha Kwe (IJ it was held that 
the rule regarding the right of a Buddhist 
widow to dispose of family property after her 
husband’s death, viz., that she has an absolute 
right of disposal over her own share and a 
life interest in the remainder does not affect, 
but is subject to the general rule regarding 
the right of all co-heirs to pre-emption, and 
that, therefore, Thwa Ewe bad a right of 
pre-emption over the whole property. Tliis 
case is recited in the head-note to the Full 
Bench case of Maung Ye Nan 0 v. Aung 
Myot San (2) as having been dissented from 
and Ormond, J. in bis judgment in the latter 
case states, that the case decided that when a 
widow after partition sold her share to a 
stranger, her son had the right of pre emption 
as to the whole. If this is correct Ye Nan O's 
case certainly overruled that of Mo Tht’s case 
BO far as the question of the rights to pre¬ 
emption after partition is concerned, but from 
the judgment I am unable to see that there 
was anything about partition in the case, and 
in any event the case was only overruled so 
far as concerned the rights to pre-emption 
after partition and did not touch the 
authority of the case for the proposition 
laid down in the head-note and we have 
not to travel further than Maung Ye Nan O's 
case (2), itself to see that pre-emption in the 
case of co-heirs is recognised before, though 
not after partition; Fox, C. J., citing with 
approval tLe view of the law laid down in 
Sparks Code that if a person wish to sell his 
share in an undivided ancestral estate, he 
should first ofier it to alt the co-heirs. 

(1) 4 L. B. R. 128; 14 Bur. L. R. 205. 

(2) 31 Ixjd. Cas 613 ; 8 L. B. R. 466; 8 Bur. L. T 

107. 


It is admitted by learned Counsel for the 
appellants that M'iung Po Saing and Maung 
Bein U are co-heirs and it is not contended 
that tliere has been any partition ; it follows, 
theretore, on the authority of Mo This case 
and Sparks' Code that Ma Hmu should not 
have sold the whole or any portion of the 
undivided family property without offering it 
first to them and that the appeal must be dis¬ 
missed. 

z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 

Extraordinary Civil Application 

No. 52 OP 1923. 

February 15, 1924. 

present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Shah. 

SAKALCHAND MOTI— Applicant 

versus 

AMBARAM HARIBHAI— Opponent. 

Arhilraiion—Awtird—Exteiision of timc^AppUca- 
tion, whether mutl be in wnting. 

An spp’iicition for extension of the time limited 
for making an award need not be in welting. 

Morji Pyetnji Set v. Jdolivahcl Koyassan Koj/a Saji, 
3 M. 59 : 4 Ind. Jur. 3'J8 ; 1 Ind. -Eoc (N. S.) 5y8» 
distinguished. 

Application against the order of the Joint 
First Class subordinate Judge, Abmedabad, 
in Civil Suit No. 443 of 1921. 

Mr. D, G. Dalvi, for the Applicant, 

Mr. H. V. Divatia, for the Opponent. 

JUDGMENT. —There were two brothers 
Sakalchand Moti and Jadav Moti who entered 
into a partnership to supply bricks to a certain 
company. A field was purchased in partnership, 
but the sale-deed was taken in the name of 
Sakalchand. Disputes arose between the 
partners, and two suits were filed in whioh 
other parties were impleaded. It is not neces¬ 
sary to refer to the detailed pleadings. 
The suits were referred to the arbitra¬ 
ment of a pleader of the Court by the joint 
wishes of the parties on January 10, 1922. 
The arbitrator gave his awards on August 31. 
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1922. Obieobions were 61od against bbe awards 
by bobb bbe brothers. The maiu ground that 
the appboaats relied upon was that the awards 
were illegal and void as they were nob 
delivered within bbe time 6xed by the Court. 
There were also allegations that the arbitrator 
was guilty o( misoonduot. 

It was represented to me when bbe applioa* 
bion for revision was entertained that the time 
for hling the award as originally hxed in the 
orders of referenoe was February 10. Certainly 
it appears from the judgment that the learned 
Judge considered that that was the correct 
time, and consequently be said that it had 
been urged by the plaintifl ’s pleader that the 
arbitrator examined the witnesses between 
February 10 and 28, 1922, after the time had 
expired before it was extended, and, therefore, 
the whole proceedings were vitiated. It was 
only on that ground that 1 entertained the 
application. Now it appears that there was 
an error in the judgment, and that as a matter 
of fact the original time was February 28. 
The only question then would be whether due 
applications bad been made to the Court, and 
admittedly the Bojnama shows that time was 
extended until August 31 when the awards 
were made. 

lb has been argued by the petitioner s 
pleader that an application to the Court for 
extending the time should be in writing and 
Monji Premji Het v Malivaket Koyassan Koya 
Haji (1) has been cited in support of that pro¬ 
position. Bub all that the learned Judges said 
in that case was as follows:—- 

“ We must accept the declaration made by 
the Subordinate Judge bhals extensions of the 
period for the submission of bbe award were 
from time to time granted, though we may 
observe that applications for such extensions 
should ordinarily be in writing, that 

most certainly orders thereon should be. 

It cannot possibly be deduced from those 
words that an oral application to the Court is 
void, and that any order passed thereon, even 
though in writing, as in this case, was equally 
void. It mast follow that these rules must 
be discharged with costs. If the true facts 
bad been placed before me, I should not 
have granted them. 

Z, K. Bitlea discharged. 

fl) 8 M. 69; 4 Ind. Jar. 898; 1 Ind. Deo. (N.S.) 598. 


RANGOON HIGH COURT. 

First Giviii Appeal No. 26 of 1923. 

January 7, 1924. 

Present :—Mr. Justice Heald and Mr. 

Justice May Oung. 

AHMED MOOLLA DAWOOD 

AND ANOTHER—AppELLANIB 

versw 

S. E. M. M. C T. PEEEINAN CHETTY 
FIRM— Eespondent. 

Ba'ikcr and Customer—’Forged Cliegne, payment 
of, liability for. 

Before a banker can i^ebit bi^ ouAtomer's aooount 
with the amount of a forgo'l cheque be must prove 
negligence on the part of the customer whioh wae 
intimately connected with the drawiag or encashment 
of the ctieque whioh was the proximate cause of the 
loss. (p. U6i, ool. 1). 

Mr. Cowasjee, for the Appellants. 

Mr. Leach, for the Eespondents. 

JUDGMENT,— Appellants, who are exe¬ 
cutors of Yaooob Abdul Gunny’s estate sued 
respondents, a 6rm of Chetty brokers to re* 
cover Rs. 3,741-9-9 which they alleged to be 
tbe'amount standing to Yaooob Abdul Gunny’s 
credit of bis account with respondents. They 
said that a cheque for Es. 7,600, with which 
respondents claim to debit the account was a 
forgery. 

Eespondents denied that the cheque was a 
forgery and said that the amount standing 
to Yaooob Abdul Gunny’s credit was only 
Es. 241-9-9 which amount they paid into 
Court. 

The learned Judge on the Original Side 
found that appellant failed to prove that the 
cheque was a forgery and gave them a decree 
for Es. 241-9-9 only, allowing special costs 
against them. 

The appellants appeal on tbe ground that 
they succeeded in proving that tbe cheque was 
a forgery and that respoDdents were negligent 
in oasbing it. 

On tbe first of these grounds we may say at 
once that we are of opinion that the cheque 
was in fact a forgery, it was torn out together 
with the counterfoil and apparently also with 
the next following cheque and counterfoil from 
the end of appellant’s cheque book. We have 
examined the signature carefully comparing it 
with tbe large number of undoubted signatures 
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of Lodhia ,whioh are on fche record and we find 
that it bears all the marks of a forgery. The 
loop in the middle of the initial ** H.’’ the up* 
stroke of the initial “V" the break between 
the “v” and “i” the break in the upstroke of 
the letter "d”; the break between that letter 
and the following letter “h”, all these peculi¬ 
arities distinguish it from the genuine signatu¬ 
res of H. K. Lodbia which are all written with 
a break from the last stroke of the "h” to the 
hnish of the penultimate'*' writing ” and they 
are all in our opinion indications of eilorts in 
effecting the forgery. The spelling of the word 
“hundred” does not occur in any of the genuine 
cheques and although the body of the cheques 
may usually have been filled in by a clerk and 
not by Lodbia himself the difference indicates 
that the obeque was not written up by the 
usual clerk, or in the usual manner, renders it 
probable that tbo forger was an Indian, since 
the ebort “u” sound in English is written by 
Indians with an “a,” 

We, therefore, find that the obeque which 
respondents cashed was a forgery and we 
have to consider whether they or appellants 
must bear the loss. 

There are divergenoes of opinion between 
The House of Lords in London Joint Stock 
Bank Ltd. V. Macmillan and Arthur (1) and 
the Privy Council in Colonial Bank of 
Australasia v. Marshall (2) as to the 
extent of a customer’s duty to bis banker, 
but it seems to be well settled that 
before a banker can debit bis customer’s 
account with the amount of a forged cheque be 
must prove negligence on the pait of his 
customer which was intimately connected 
with the drawing or encashment of the cheque 
which was the proximate cause of the loss. 

In the case of the KepUtigalla BubberEstaes 
Limited v. The National Bank of India 
Limited (3) in which the facts were similar 
to those of the present case, it was said that 
in order to make the customer liable for the 
loss the negleot on bis part must be in or 
intimately connected with the transaction 
itself and must have been the proximate cause 

(1) (1910)A. 0.777 ;b8L.J.K. B. 66 ; 119 L. T. 

8S7 ; 28Com. taa. 416 ; 82 680 ; 34 T. L. B. 

609. 

(2) (19r.6) A. C. 669 ; 75 L. J. P. 0. 76 ; 95 L. T. 
810; 22 T. L. R. 716. 

(3) (li09i 2 K. B. 1010 ; 78 L. J. K. B. 964 ; 100 
L. T. 616 :16 Maoson 284 ; 14 Com. Gas.ai6; 58 S. J. 
877 ; 25 T. L. B. 403. 


of the loss, and it was suggested that there 
was no authority for the proposition that 
beyond the care which must be taken in the 
transaction itself a customer must in the 
course of carrying on his business take reason¬ 
able precautions to prevent his servants from 
forging his signature. 

In the case of the Punjab National Bank 
Limited v. The Mercantile Bank of India Limi¬ 
ted (4) the manager of the former Bank used 
to leave the Accountant with blank drafts and 
blank letters of advice, ready signed by him for 
use as occasion required and the Accountant 
filled up these documents fraudulently with 
the result that the Mercantile Bank cashed 
certain drafts, it was bold that it was not in¬ 
cumbent on the customer to contemplate the 
perpetration of such a crime as a forgery or 
theft and that the negligent act of the Mana¬ 
ger was not the proximate oause of the draft 
being cashed, and it was decided that the Mer¬ 
cantile Bank must bear the loss. 

In the case of the Governor and Company of 
the Bank of Ireland v. The Trustees of Evans' 
Charities in Ireland (5) the House of Lords 
says : If a man who loses bis cheque book or 
neglects to look the desk in which it was kept 
and a servant or stranger should take it up it 
is impossible in our opinion to contend the 
banker paying his forged obeque would be ex¬ 
pected to charge bis customer with that pay¬ 
ment.” 

We are of opinion that the principle laid 
down in this case is sufficient for the disposal 
of this appeal. All that was alleged against 
appellants on the score of negligence was that 
they or their agent were negligent in the 
custody of their obeque book and of their rub¬ 
ber stamps which were used on their cheques. 
Even if that were proved it would not, on the 
authorities which we have cited, be sufficient 
to charge appellants with the loss which result¬ 
ed from the forgery of a cheque stolen from 
their obeque book and the fraudulent use of 
their stamps. There can in our opinion be po 
doubt that the obeque in this case was so stol* 
en and forged, and as the respondents cashed 
the forged obeque and have not been able to 
establish such negligence as would in law rend¬ 
er appellants liable, they must bear the loss. 

We, therefore, set aside the judgment and 
decree in tbe suit and give judgment for 

14) 12 Ind. Cas. 267; 86 B. 455,13 Bom. L. B. 836. 

(6) (1865) 6 H. L. 0. 889; 8 W. R 678;10ii. B. 
960; 101 B. R. 218. 
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appallaotB for faho amouab olalmad, Damely, 
lU. 8,741-9*9 with intereat at the Court r^te 
on the fall aueouat up to data aud the 
payment of 241*0 9 into Court and there¬ 
after on the balanoe, namely, Ra. 3,500 up to 
date of payment with ooata on Ha. 3,500 for 
appellants in both Gunrts. 

Z. K. Appeal allowed. 


BOMBAY HIGH COURT 

Extraordinary Civil Application 

No. 233 OP 1923. 

February 1, 1921. 

Pretent Sir Norman Maoleod, Kt, Chief 
Jnstioe, and Mr. Jnstioa Sbab. 

JIVABAl PITAMBBHDA3— Plaintipp— 

Applicant 

versus 

TETA SAMA and ANoraBR — 
Defendants—Opponents. 

Costs in the cause, meaniivf of ^Interlocutory order 
^Decree »n favour of one party^OostSt award of. 

The words *' ia the oaiU^e " io an order 

made in an interlooatory pcooeeding do not moan 
that the costs would inevitably follow the eveat, bat 
that those costs remain to be dealt with by the Court 
at the hearing, the Judge at the trial having still 
power to deal with such oosts. 

Where, however, an order has been made in an in¬ 
terlocutory proceeding that costs will be oosts in the 
oanse, and a decree is passed in favour of one side or 
the other for oosts, then those ooits' must be taken 
as being included in the final order unless the Judge 
expressly excludes them. 

Appligation against the order of the Jndge 
of the Court of Small Causes, Ahmedabad, in 
Darkbasb No. 388 of 1923. 

Mr. H. V. DivaUat for the Applicant. 

JUDGMENT.— A salt was 61ed by the 

present petitioDer*plaintl£f in the Small Cause 
Court at Ahmedabad to recover Bs. 164 on a 
promise ory-note. The Judge awarded only 


Bs. 45-12 0, oaloulating fclie rate of intorest ah 
nine per cent. An application was made in 
revision bo this Court which held that fcho 
rat ^ of interest was inauflioienh and sent back 
the case to the lower Court for disposal having 
regard to the observations made in the judg¬ 
ment, and further directed that the costs in 
the High Court were to be costs in tl:6 cause. 
Thereupon the learned Judge raised the 
amount of interest to eighteen por cent, and 
passed a decree in favour of the petitioner for 
Rs. 61-6-6 with proportional costs. These 
costs would neoessarilv include the oosts 
incurred in the High Court. The petitioner 
then filed a Darkhost to recover the decretal 
amount and costs, including therein the oosts 
in the High Court which came to Rs. 37-13-0. 
That application was wrong to this extent 
that the plaintiff oouH only ‘recover propor¬ 
tional amount of the High Court oosts under 
the decree of the Small Cause Court. The 
Judge in execution disallowed oosts incurred 
in the High Court on the ground apparently 
that his predecessor who had passed the 
decree had refused to allow Rs. 37-13-0. 

We may refer to the deoisiou in Templeton 
V. hauYielVi where it was held that the 
words “coats io the cause” in an order made 
in interlocutory proceeding do not mean that 
the oosts would inevitably follow the event, 
but that those costs remain to be dealt with 
by the Court at the hearing, the Judge at the 
trial having still power to deal with such 
costs. That is perfectly correct. Bat when 
an order has been made in an interlocutory 
proceeding that costs will be oosts in the 
cause, and a decree is passed in favour of one 
side or the other for oosts, then those costs 
must be taken as being included in the final 
order unless the Judge expressly excludes 
them. The plaintiff, therefore, was entitled 
to have this item of Rs. 37-13-0 included in tlie 
total amount of oosts when the calculation 
was made of the proportionate part which was 
duo to him under the decree. 

We must, therefore, set aside the order 
made in the Court below, and direct that 
oosts, a proportionate part of which was 
awarded to the plaintiff, would include the 
High Court costs. Rule absolute. No order 
as to costs of this application. 

Z. K. Rule made absolute. 

<1) 26 B. 280 ; 2 Bom L. B. 244. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1452 op 1918. 

April 6, 1923. 

Present ;—Mr. Jusfcioe Campbell and Mr. 

Justice Moti Sagar. 

DAL SINGH AND OTHERS -Plaintiffs— 

Appellants 

versus 

PLUIMAN AND OTHERS—Dependants-— 

Respondents. 

Custom—Ala maliku, when entitled to 
rights of reversion—Construction rf doeuvient, meaning 
of^Questicn of fact or law~^Evidence misunderstood— 
Second Appeal 

It is only in oase^ where the ata malikst originally 
the <«ole proprietor!! of the «oil of a village have oaL 
led in out^ider^ and settled them on «ome or ali of the 
land! that the ala ma liks are entitled to the right of 
tevers^ion on the death of the adna vialtks. (p. 265» 
col. 1). 

The expre^ision ‘ooostruotion’ as applied to a docu¬ 
ment include! two thing-: First, the meining o- the 
words : and secondly, their legal effect. 'J he mean¬ 
ing of the words is in all oa^es a question of fact 'Ihe 
effect of the words is a question of law. (p. 265, 
ool. 2), 

Chatenay v. The Brasilian Submarine Telegraph 
Co., 08 G) 1 Q B. 79; 60 L. J. Q. B. 2j6 ; 63 L.T. 
739 :89 W. R. 65, followed. 

Unless there is a question of the legal effect of 
a document which may be trea'ed as a document of 
title or embodies a contract or is the foundation of a 
suit, a seoond appeal does not lie. 

A second appeal is not admissible merely because 
some portion of the evidence is in writing of which 
the meaning has been mistaken by the lower Appel¬ 
late Court. 

Appeal from the decision of the District 
Judge, Ludhiana, dated the Slst January 1918. 

Mr. Abdul Aziz, for the Appellants. 

Mr. Tek Cknni, for the Respondents, 

JUDGMENT. —The facts of the oases out 
of which these three second appeals, Nos. i452, 
1463, and 1454 of 19l8, have arisen are stated 
in ample detail in the judgments of the 
Courts below, and need not, therefore, be re¬ 
peated here at length. BrioEy stated they are 
as follows: — 


One Raja Badan Singh was the alamalikot 
maus'i Shahna in the Ludhiana tahtil of the 
same district. There were certain lands in 
this village which were till recently held by 
certain adna maliks who have now died heir¬ 
less, and the sole question for determination 
in these appeals is whether or not on the death 
of an adna malik, who has died heirless, the 
land held by him reverts to the ala malik iree 
of all encambraooes created by the former, if 
any. In one case, which has given rise to ap¬ 
peal No. 1452, the dispute related to 61 bighas 
2 bisioos of land held by Mt. Indi, widow of 
one Bela. Mt. Indi died in September 1910, 
without leaving any heirs. Upon her death, 
the land was mutated in favour of defendants 
Nos. 1 to 16 who belonged to the same Out as 
her deceased husband Bela. During his life'time 
Bela bad created oertain mortgages in favour 
of defendants Nos. 9 to 12, 14, 17, 18 and 
19, and the plaintiff's ease was that he was en¬ 
titled to possession of this land as ala 
and that the mortgages created by the deceased 
were not binding upon him. 

In the second suit the dispute was in res¬ 
pect of 45 bighas 19 biswas of land in this very 
village. One Sadna, who was the adna malik 
of this land, died heirless in May 1915, and 
on his death the land was mutated in favour 
of the. plaintiff as ala malik in June 1916. The 
defendants were, however, in possession as 
mortgagees, and the plaintiff brought the suit 
alleging that the mortgage had been extinguish¬ 
ed on the extinction of the adna malkiyat, 
and that be was entitled to get possession free 
of any eDOumbranoe. 

In the third suit one Mt. Bhagwani had 
executed a deed of gift in favour of one 
Tulsi, defendant No. 2, and the plaintiff 
brought the suit for a declaration that the 
gift was invalid and that it would not affect 
bis reversionary rights as ala malik after the 
death of the widow. 

The suits ware resisted on a variety of 
grounds, but the main oontentions, with 
which we are now concerned in these appeals, 
were :— 

(1) That the plaintiff was not an ala 
malik. 

(2) That he had no right of reversion in 
respect of these lands, 

(3) That in any case the mortgages were 
binding and that the plaintiff was not entitled 
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to get possessloo free of the euoambraooos 
oreated by the oina viciUks. Both the 
Ooorte below have oonourrod in holdiog that 
the plaintiff is an ala malik, but tliey have 
also found that he is only entitled to a oei'tain 
percentage on the revenuo by way of quit- 
rent, and that he has no right of reversion in 
respect of these lands. In this view of the 
case all the three suits have been dismissed. 

The plaintiff has now come up in second 
appeal to this Court aud it has been con¬ 
tended on his behalf that the hading of the 
Court below that he was only entitled to a 
certain amount of percentage on the revenue 
by way of quit^rent and that he had no right 
of reversion is erroneous and that in coming 
to this finding the Court has entirely misread 
and misconstrued certain documents on the 
record. 

A preliminary obiection is raised on behalf 
of the respondents that the finding of the 
Court below on the question of plaintifC’s 
status is a finding of fact and that it cannot be 
attacked in second appeal. In our opinion this 
contention is well founded and must prevail, 
In the case of Sira v. Chahnnu (1), it has 
been held by a Bench of this Court that there 
are two ways in which the classes of ala 
maliks and adna maliks are oreated in a vil< 
lage First, where the ala maliks so called 
are mere talukdars whose ancestors have been 
farmers of revenue or conquerors who have 
been content to leave all the management, etc., 
of the lands to the conquered peasantry and 
to take quit*rents. Secondly, where the ala 
malikSt originally the sole proprietors of the 
soil of the village have called in outsiders and 
settled them on some or all of the lands. It 
has further been held that it is only in cases of 
the latter class that an ala malik is entitled 
to the right of reversion and in no other case. 
The plaintiff’s contention is that he is an 
ala malik of the latter class, and in support 
. of this contention he relies upon certain 
entries in the Bevenue records of 1856 and 
1882, These entries have been fully con¬ 
sidered by the Court below, and the finding 
is that they are of no value in view of the 
subsequent orders passed by the Commissioner 
and the Finanmal Commissioner. In our 
opinion, the District Judge was fully entitled 

(1) 16 Ind. Oas. 116 ; 199 F. L. B. 1913 ; 99 F. 

W.R. 1=913. ■ " 

llO-Si 


to reject a partioular piece of evidence and 
to hold that it did not support the case of the 
plaintiff. With regard to the conclusion 
drawn by tho learned District Judge from the 
Revenue papers, it should be borne in mind 
that there is a distinction between conclusions 
of fact and oonolusions of law. It has been 
held in Chatenay v. The Brazilian Submarine 
Telegraph Go. (2) that the expression ‘construc¬ 
tion’ as applied to a document includes two 
things : First, tho meaning of the word ; and 
secondly, their legal effect. The meaning of the 
words is in all oases a question of fact. The 
effect of the words is a question of law. In 
the present case there is no question of the 
legal effect of a document, and unless there 
is a question of the legal effect of a 
document which may be treated as a docu¬ 
ment of title or embodies a contract or is 
the foundation of a suit, a second appeal does 
not lie. It is contended by Mr. Abdul Aziz, 
that the lower Appellate Court has mistaken 
the meaning of the Revenue records in ques¬ 
tion. It is, however, clear that a second ap¬ 
peal is not admissible merely because some 
portion of the evidence is in writing of which 
the meaning has been mistaken by the lower 
Appellate Court. In our opinion, the decision 
of the District Judge does not involve any 
error of law, and there is no ground for a 
second appeal. 

We accordingly dismiss these appeals with 
costs. 

K. s. D. Appeals dismissed. 

(2) (1801) 1 Q- B. 79 ; 60 L. J. Q. B. 295 ; 68 L. T. 
739 ; 39 W. R. 65. 
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BOMBAY HIGH COURT. 

Extraordinary Civil Application 
No. 320 OF 1922. 

November 20,1923. 

Present :—Sir Norman Maoleod, Kb., Chief 
Justice, and Mr. Jusbioe Crump. 

JAGANNATH DEOKARAN MARWADI— 
Plaintiff—Applicant 
versus 

DHONDU ANANDA KUNBI— Defendant 

—Opponent. 

Bombay Mamlatdars' Courts Act (II oj 1906) s. 23— 
Order of Ma'm.latdar—Interference by CoUecloft when 
justified—Bevision^Btgh CourU power of interfereim 
of. 

Under seotion 23 of the Bombay Mamlatdars' 
Courts Act, a Colleotor can set aside an order made 
by a Mamlatdac only if be oonsiders that it is 
illegal or improper. The mere faot that the 
Mamlatdar has entered upon complicated questions 
does not entitle the Collector to set aside his 
order. Rowever complicated the questions may 
appear to be the Mamlatdar is entitled to give 
possession to one party or the other, and there is 
nothing improper or illegal in suoh an order. 

When a Revenue authority has clearly exceeded 
the powers granted under the Act, the High Court 
should interfere in the ends of justice. 

Application againcb an order of the 
Collector, Bast Khandesh, setting aside an 
order of Mamlatdar, Bbuaaval, in Vabivat 
Suit No. 2 of 1922. 

Mr. H. G. Coyajee, with Mr. S. G. Desai, for 
the Applicant. 

Mr. S. C. Joshi, with Mr. P. S. Bakhale for 
Mr. D. 0. Virkar, for the Opponent. 

JUDGMENT. —In this case the Colleotor 
acting under the powers given under section 23 
of the Bombay Mamlatdars* Courts Act (Bom. 
Act II of 1905) set aside an order made by 
the Mamlatdar in favour of the plaintiff in 
Vabivat Suit No. 2 of 1922. The Collector 
can only set aside suoh an order, if he considers 
that it is illegal or improper. The ground on 
which the Colleotor set aside the order aooord- 
mg to the judgment, was that the Mamlatdar 
had entered upon complicated questions which 
were entirely outside the province of the Act, 
and whi&ii ought to have been referred to a 
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Civil Court. If that decision were bo stand, 
then it practically deprives the Mamlatdars 
of the power to decide who should be in pos> 
session of the disputed property until the 
questions in dispute have been ffnally deter* 
mined by the civil Court. However oompli- 
cated the questions may appear to he, he is 
entitled to give possession to one party or the 
other. That is entirely within his jurisdiction. 
There is nothing improper or illegal in suoh 
an order. We think, therefore, although we 
are averse to interfere with the decision of 
the Revenue authorities in a suit of this 
character, that when they have clearly exceed* 
ed the powers granted under the Act, we 
should interfere in the ends of justice. The 
rule is made absolute and the order of the 
Mamlatdar restored with costs. 

z. E. Buie made absolute. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1942 of 1918. 

April 18,1923. 

Present :—Mr. Justice Martineau and Mr. 

Justice Zafar Ali. 

RAJINDAR SINGH— Dependant- 

Appellant 

versus 

TEK CHAND and others—Plaintiffs 

—Respondents. 

Pleadings—Suit on promissory-note’^Deoree on 
previous oral settlement—Plaint not amended'^Oause 
of action, whether can be olianged. 

In a suit for recovery of money due on a promis* 
sory-note the Court found that the promissory^note 
sued on was a forgery bnt gave the plaintiff a deoree 
on the basis of the oral settlement made between the 
parties before the promissory-note was given. 

Held, that the suit was based throughout ' on the 
promissory-note and this having been found to be 
a forgery, the claim must necessarily fail. (p. S67i 
ool. 2). 

Appeal from the deoision of the Senior Sub- 
Judge, Karnal, dated the 25bh March ^913, 

Mr. Oulam Basul, for the Appellant, 
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JUDGMENT. —The plaintiff in this case 

sued for money on a promiesory note, 
^bioh he alleged had been executed by 
the defendant in ooneideration of certain 
Bums due under a mortgage and a bond 
and a decree. The defendant denied having 
ezeouted the promiBsory note. The plaintiff 
was examined and stated that he could not 
say on oath whether the promiBeory note pro¬ 
duced by him was the same which the de¬ 
fendant bad executed. He said that the 
defendant after executing the promisBory note 
went inside the house, telling him that he 
would show the note to his mother to explain 
the account to her. and that he came out after 
some minutes and gave him the note. He 
suggested that the defendant might possibly 
have substituted a forged promissory note for 
the one wbiob he had written. The document 
was sent by the lower Court to the Finger 
Print Bereau at Allahabad and the opinion 
received was, that the ffnger prints on the 
document did not agree with those of the de¬ 
fendant. The Subordinate Judge has accord¬ 
ingly found that the promissory note in suit is 
a forgery, and he has come to the conclusion 
that the defendant substituted it for tbe one 
which he had written. He has, however, held 
that tbe plaintiff is entitled to sne on tbe oral 
settlement made before the promissory note 
was ^ven, and on the basis of that settlement 
be has given the plaintiff a decree for the full 
amount claimed. The defendant has appealed 
to this Court. 

Mr, Rozdon, on behalf of the respondent, 
has presented an application in which he says 
that the appeal has been adjusted and the 
case compromised by the execution of a bond 
and a'mortgage-deed by the appellant, bub it 
appears that all that was settled by the execu¬ 
tion of the bond and the mortgage-deed was 
the matter of the execution of the decree, 
which had been stayed by the order of this 
Court conditionally on the appellant furnishing 
security and there is nothing in those docu¬ 
ments to show that the suit or the appeal had 
been adjusted. It appears that they were 
executed only for the purpose of satisfying the 
decree so as to prevent the respondent from 
putting the appellant’s property to sale until 
hie appeal was disposed of and their execution 
is no bar to tbe hearing of the appeal. 

The appeal has been beard 6X parte as Mr. 
ftosdun appeared only in support of tbe appli¬ 


cation mentioned above, and in our opinion it 
must succeed. It is not necessary for us to deter¬ 
mine whether the plaintiff would be entitled bo 
sue on tho basis of tbo oral settlement, which 
he alleges was made before the promissory note 
was given. The point is that he is not in 
fact suing on that settlement, and the learned 
Subordinate Judge is wrong in thinking other¬ 
wise. The plaintiff baa nowhere stated that 
he wished to change the basis of his suit and 
fall back on the oral settlement, nor has he 
asked to be allowed to amend his plaint. The 
suit has been based throughout solely on the 
promissory note, and when it has been found 
that the promissory note sued upon is a for¬ 
gery, tbe claim must necessarily fail. There is 
consequently no need to go into the merits of 
the case. 

We accept the appeal, reverse the decree of 
the lower Court, and dismiss the suit with 
costs throughout. 

K. s. D. Appeal allowed. 


BOMBAY HIGH COURT. 

Extraordinary Civil Application 

No. 245 OF 1923. 

February 6, 1924. 

Present: —Sir Norman Maoleod, Kb., Chief 

Justice, and Mr. Justice Shah. 

LAKSHMAN MARUTI JADHAR 

AND ANOTHER—PLAINTIFFS— 

Applicants 

versus 

MARUTI LAKSHMAN TELI 

AND OTHERS—DEFENDANTS— 

Opponents. 

Civil Procedure Code {Act V oj 1908), S. 116, 
O. XLVUt r- 4 —BevieWt order refusing to graM-^ 
Bevtsion, whether lies. 

No levisloD lies against an order oi a lower Court 
refusing to grant a review of its decision. 

Application against the order of the District 
Judge, Poona, in Miscellaneous Application 
No. 206 of 1922. 

Mr. S. B. Bakahle, for the Applioants, 

Mr. P. B,^Shingne, for the Opponents, 
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JUDGMENT. —This rule must; be dis¬ 
charged with oosts. Section 115 of the Code 
does not apply to an order of a Court refusing 
to grant a review of its decision. The 
application for review was based on the 
allegation that the present applicants could 
bring evidence of Parvati’s remarriage. There 
is no reason, as the Judge finds, why Parvati 
was not called when the case was decided. 
The Judge said :— 

“ I am of opinion that as Parvati s existence 
was known to plaintiffs, as their heirship to 
Ganpati was disputed and there was an expres¬ 
sion on it, it was their duty to produce 
evidence of Parvati's remarriage in the lower 
Court. They produced no evidence. The lower 
Court found in their favour without sufficient 
evidence and when the finding was set aside in 
revision they cannot be allowed to produce the 
evidence now. Supposing a finding of fact by 
a lower Court is reversed in appeal the party 
affected cannot be allowed to produce further 
evidence, which he might have produced in the 
lower Court. There was nothing to prevent 
the plaintiffs' producing Parvati as a witness in 
the lower Court, as she has been produced 
here, and if she refused to come, persons who 
were aware of her remarriage should have been 
called. But the plaintiffs made no effort to do 
BO. If the lower Court bad found against 
them on the question of heirship on the ground 
that Parvati's remarriage was not proved 
they would nob have been allowed to produce 
further evidence on this point in revision.*' 

That is a perfectly correct statement of the 
law. The Judge having refused to grant a 
review on the ground that the evidence ought 
to have been produced in the lower Court, 
was justified in his decision* 

z. K. discharged. 


% 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 63 of 1924. 

July 17, 1924. 

Pre&eni ;—Mr. Wazir Hasan, J. 0. 

RAM LAKHAN— Plaintiff- 

Applicant 

versus 

Mst. JANKA AND ANOTHER—Defendants 
—Opposite Party. 

Provhicial Small Cause Courts Act (IZ of 1887), 
s. Z6^Small Cause suit^Transfer ofMunsif possessing 
Small Cause Court powers^Decree by successor not 
having such powerSt valtdity of. 

Where a, Munsif possessing Small Cause Court 
powers is transferred and the decree is made by his 
locum tenens who does cot possess suoh powers, while 
a Court invested with the jurisdiotion of a Small 
Cause Court exists in the district, the decree is 
ultra vires, (p. 26d, ool. 1). 

Application for revision of the decree of the 
Additional Sub-Judge, Gonda, dated the Slsb 
January 1924, in Civil Appeal No. 133 of 1923, 
preferred against the decree of the Munsif, 
Utraula, dated the 16th March 1923. 

Mr. iS. N. Boy, for the Applicant. 

Mr. H. D. Chandra, for the Opposite Party. 

JUDGMENT, —This is the plaintiff's ap¬ 
plication arising out of a suit for the recovery 
of Ks. 69 from the defendants on the basis of a 
parol transaction of loan. The suit was 
instituted in the Court of the Munsif of 
Utraula invested with the jurisdiction of a 
Court of Small Gauses. 

The Munsif, however, left the Court on 
transfer before he could decide the suit. His 
locum tenens had no suoh jurisdiction bub he 
proceeded with the suit under directions 
from the District Judge and decided it 
in favour of the plaintiff. The defendants 
appealed from the decree of the Munsif and 
the Subordinate Judge of Gonda, who heard 
the appeal, allovzed it and dismissed the plaint¬ 
iff’s suit. The argument before me is, as lb 
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was in the Court below, that the Court of 
first inatanoe had no juriadiotion bo try the 
suit under its original oivil iurisdiotion and 
that the decree which that Court passed 
must be deemed to be one of a Small Causes 
Court and, therefore, was not appealable. 

1 am of opinion that the contention must 
be allowed though with different results. 
When the Munsif, who was invested with the 
iurisdiotion of a Court of Small Causes, was 
transferred and his successor was not pos¬ 
sessed of the same iurisdiotion, it is clear to 
my mind that the provisions of section 35 of 
the Provincial Small Couse Courts Act (IK. 
of 1887) applied. The suit should, therefore, 
have been tried by a Court in which it might 
have been instituted in the absence of the 
Court in which it was as a matter of fact insti¬ 
tuted ; the suit being one which could only be 
tried by a Court invested with the jurisdiction 
of a Court of Small Causes could not have 
heed instituted in the Court of Munsif not 
invested with that jurisdiction nor could it 
have been instituted in any other Court than 
the Court invested with the jurisdiction of a 
Court of Small Causes if such a Court were 
in existence having local jurisdiction over the 
suit. This is the effect of section 16 of the 
Provincial Small Causes Courts Act (IK of 
1887). It is admitted that the Court of the 
Subordinate Judge of Gonda had such a juris- 
cUotion. The result is, that the decree by the 
Court of first instance was ultra vires and 
the appeal from that decree was equally in* 
oompetent. I ,there£ore, allow this application, 
set aside the decrees of both the Courts below 
and send the suit to the Court of Subordinate 
Judge of Gonda, exercising jurisdiction of a 
Court of Small Causes for disposal according 
to law. As this application was resisted in 
tMs Court by the defendant No. 1, Mst. Janka, 
she must pay the plaintiff’s cost here. 
Other costs hitherto incurred and to be inour- 
red hereafter will abide the event. 

o. H. Application allowed. 


BOMBAY HIGH COURT. 

Extraordinary Civil Application 

No. 253 OF 1923. 

November 20, 1923. 

Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Crump. 

MAHMADBHAI PEERBHAI and others — 

Applicants 

versus 

BAI HAVABAl and others—Opponents. 

Succession (Property Proiectim) Act {IIK of 1841), 
S8. S, 4, 5, proeccdtngs tindcr^Proccdurc — Relief— 
Adviinisiralion suit — Receiver, appoini7ncnt of. 

The whole of the proceedings under Act XIX of 
1841 are interlocutory depending upon tho filing 
of an application for relief asking the Court to deter¬ 
mine who has the right to possession pending the 
final determination of the rights of the parties in a 
regular suit. (p. 271, ool. 1). 

Considering the wide powers that are now given to 
the Courts to make interlocutory orders in regular 
suits, an application for relief under Act XIX of 1841 
should not now be entertained. The Act is really out 
of date, and there is no necessity whatever for parties 
claiming the estate of a deceased person to have re¬ 
course^ to it. The relief which is properly open to 
them is to file an administration suit, and apply for 
the appointment of a Receiver, in which case the ques¬ 
tion will be, who should be given possession until the 
dispute between the parties has been decided in the 
suit. Then the Court can by an interlooutory order 
either appoint a Receiver and so take the property in¬ 
to its own ^ssession, or it can allow any of the dis¬ 
puting parties to have possession on such terms as it 
may think fit. (p. 270, ool. 2). 

Application againet an order of the District 
Judge, Broach, in Misoellaaeous Application 
No. 34 of 1922. 

Mr. G. N. Thakor, with Mr. B. J. Thakor, 
for tho Applicants. 

Mr. H. V. Divatia, for tho Opponents. 

JUDGMENT, —The original applicants in 

this case were the widow and three daughters 
of one Haji Nabi, who died in or about the 
month of October 1922 at his residence, with¬ 
in the jurisdiction of the District Court of 
Broach. The appUoatlon purported to be. 
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made under Act XIX. of 1841. It stated that 
deceased had died leaving a considerable 
amount of property, that opponent No. 1, who 
was the nephew of the deceased, tegether with 
two daughters by a previous wife of the 
deceased residing with him, had taken into 
possession all the property of the deceased 
with the intention of appropriating it to 
himself, and prayed that an inventory of the 
estate and effects of the deceased Haji Nabi 
Miyaji should be made and some officer of the 
Court appointed as curator of the property 
belonging to the deceased. It is true that 
the applicants prayed for any other relief that 
might be deemed 6t and proper to be granted. 
But that prayer can only be read in conjunc¬ 
tion with the main prayer for the relief 
which was for the appointment of a curator 
and the taking of an inventory. 

On that application an order for inventory 
was made after hearing opponent No. 1 on 
December 18, 1922. On September 6, 1923, 
an order was made by the District Judge at 
the applicants’ request which runs as 
follows:— 

"Whereas on the application of Bai Havabai 
widow of Nabi Miyaji danger is apprehended 
that before the summary suit can be determin¬ 
ed there is danger of waste or misappropriation 
of the property by the opponent No. I, Maho- 
medbhai Pirbhai, who is alleged to have taken 
all the property, and though his pleader has 
made various promises which be has never 
carried out, I order that the said Mahomedbhai 
do furnish security to the extent of two lakhs 
within three days or a Curator will be appoint¬ 
ed. This embodies the oral order issued by 
the Court on Thursday 30th August 1923.” 

Against this order the original opponent 
No. 1 has applied to us in revision. It 
has been contended that the District Judge 
bad no jurisdiction under the Act to make the 
order, on the ground that the opponent No. 1 
was an heir of the deoeased, and was en¬ 
titled to be in possession of the whole, until 
the question had been decided how the estate 
should be distributed. There might have been 
some weight in that argument had it not been 
that the drst opponent bad claimed a half 
share of the property as belonging to himself 
during the life-time of the deceased. He was, 
therefore, setting up a claim to at least half 
the property against the heirs. 


But the real objection to the order of the 
District Judge is that no summary suit has 
been tiled as contemplated by the Act. The 
Act is really out of date, and there is no neces¬ 
sity whatever for parties claiming the estate 
of a deoeased person to have recourse to 
it. The relief which is properly open to them 
is to file an administration suit, and apply 
for the appointment of a receiver, in which 
case the question will be, who should be given 
possession until the dispute between the 
parties has been decided in the suit. Then the 
Court oan by an interlocutory order either 
appoint a receiver and so take the property 
into its own possession, or it oan allow any 
of the disputing parties to have possession 
on such terms as it may think fit. 

Now the scheme of Act XIX of 1841 seems 
to us to be as follows. First a person must 
have died possessed of moveable and immove¬ 
able property, and the same must have been 
taken or alleged to have been taken upon some 
pretended claim of right by gift or suooeseion. 
Then the Act contemplates that it shall be 
open to any persons olaiming a right by sue* 
cession to tho property of the deceased, to 
make application to the Judge of the Court of 
the distriot where any part of the property is 
found or situate for relief, and that application 
for relief must clearly take the nature of a 
plaint in a summary suit. 

Then section 3 states what should be done 
after a party has applied to a Court for relief. 
The Judge to whom suoh applioation shall be 
made shall, in the first plaoe, enquire by the 
solemn declaration of the complainant, and by 
witnesses and dcoument at bis disoietion, whe¬ 
ther there be strong reasons for believing that 
the party in possession or taking foroible means 
for seizing possession has no lawful title, and 
that the applicant, or the person on whose 
behalf he applies, is really entitled and is 
likely to be materially prejudiced if left to 
the ordinary remedy of a regular suit, and 
that the application is made hona fide, . 

Under section 4, the Judge if he is satisfied 
of the existence of suoh strong ground for be¬ 
lief, but not otherwise, shall cite the party 
complained of, and give notice of vacant or 
disturbed possession by publication, and after 
the expiration of a reasonable time shall deter¬ 
mine summarily the right to possession 

(subject to a regular suit as thereinafter men* 
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1uoaed)i and shall deliver posaossloa aooord- 
iogly. Then the seobioa goes oq to give the 
.Judge iuterlooutory powers peading the sum¬ 
mary determination o! the right to possession, 
to appoint an officer who shall take an in¬ 
ventory of the effects, whether he shall have 
concluded the enquiry necessary for citing a 
party complained of or not. 

Under sec. 6 the Judge can appoint one or 
more curators whose authority shall in no case 
continue beyond the determination of the sum¬ 
mary suit, and under section 6 the Judge can 
authorize the curator to take possession of the 
property generally, or until security bo given 
by the party in possession, or until inventories 
of the property shall have been made, or for 
any other purpose necessary for securing the 
property from misappropriation or waste by 
the party in possession, provided always that 
it shall be entirely discretionary with the 
Judge whether he shall allow the party in 
possession to continue in such possession on 
giving security, or not. 

So that the whole of these proceedings are 
interlocutory depending upon the tiling of an 
application for relief asking the Court to deter¬ 
mine who has the right to possession ponding 
the tioal determination of the rights of the 
parties in a regular suit. 

There has been In this case no application 
to the Court for the primary relief which it 
was intended by the Aot the Court should give 
to a person claiming a right to the estate of a 
deceased person. The whole of this pro¬ 
ceeding, which is of an interlocutory nature, is 
misconceived, because assuming that this order 
made by the District Judge directing opponent 
No. 1 to give security were oontirmed, there is 
nothing further for the Court to do. 

There is no application or pleading on which 
a further order could be made. It is perfectly 
clear that interlocutory proceedings cannot be 
filed until the plaint or proceeding on which 
they depend has first been placed on record. 
So that, therefore, in our opiaion, the learned 
Judge has misoonoelved the nature of these 
proceedings, and bad no iurisdiotion to make 
the order in the case. Wo think, considering 
the wide powers that are now given to the 
. Courts ta make interlocutory orders in regular 
stuts, that an application for relief under the 
Act should not be entertained, because 
uxider section 3 the Judge has to be satisfied 


that the applicant is really entitletl to the 
property, and is likely to bo materially pro- 
iudioed if left to the ordinary remedy of a 
regular suit. Nosv it cannot be said that 
any person in such a position is likely to be 
materially prejudiood if ho is told to tile a 
regular suit, because if ha proceeds with ordi¬ 
nary diligence, he can ask for relief of an 
interlocutory nature in that suit. 

The rule is made absolute and the order of 
the lower Court sot aside. There will be no 
order as to costs. 

z. K. Rule made absolute. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Miscellaneous Civil Appeal No. 57 op 

1923. 

May 13, 1924. 

Present: —Mr. Kendall, A. J. C., and 
Mr. Pullan, A. J. C. 

BIKARMAJIT SINGH and others— 
Plaintiffs—A ppellants 

versus 

Mst. B.AN3RAJI and another— 
Defendants —Respondents. 

Oudh Bent Act {XXIZ oj 1886) s. 103, Suh-seoHont (10) 
bt Scope of—Jurisdiction of Civil and Revenue Courts 
_ Suit for possession of ^Occupancy holding, 

Bub-seobioa (10) b of aeotioa 103 of the Oudh. Beat 
Act is aot inteaded to be limitad to suits against the 
landlord. It extends to every suit for the possession 
of an occupancy holding which must be brought and 
decided in the Revenue Court, ip. 373, ool. 2). 

Fer Pullan, A. J. C.—It is doubtful whether sub¬ 
section (10) b of section 108 of the Oudh Rent Aot 
is intended to apply to suits whioh are not brought 
against the landlord, (p. 273, col. 2). 

The provisions of the Oudh Rent Aot would be 
rendered nugatory if a party were allowed to let slip 
the remedy aSorded by sub-section (10) of section 108 
against the party from whom bis relief oan be obtain¬ 
ed and institute proceedings in Civil Courts against 
another party who is entirely unoonoerned with 
that relief, (p. 374, ool. 1). 
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Appeal against the decree of the District 
Judge, Fyzabad, dated the 13th September 
1923, setting aside the decree of the Munsif, 
Hariali, Fyzabad, dated the 16th July 1923. 

Mr. M. Haider Husain, for the Appellants. 

Mr. Niamat Ullah, for the Respondents. 

JUDGMENT. 

Kendall, A. J. C .—This appeal arises 
from a suit in which the plaintiffs claimed 
possession of a oertaiu occupancy tenancy in 
the following circumstances 

The whole of the occupancy holding used 
to belong to one Dirgaj Singh, and it is not 
now in dispute that the plaintiffs and a non* 
contesting defendant became entitled to the 
holding on the death of Dirgaj Singh in the 
proportion of 3|4 and l|4. Dirgaj Singh died 
in 1914, The plaintiffs—appellants, however, 
only succeeded in obtaining possession of l|4 of 
the occupancy holding, while the respondents 
secured one half, and the remaining 114 fell to 
the share of the non-contesting defendant. 
The plaintiffs’ suit for possession of the one 
half in the hands of the respondents was met 
in the ffrst place by the plea that the suit 
being one for possession of an occupancy hold* 
ing, should have been brought in the Revenue 
Court and not in the Civil Court. The first 
Court disallowed this plea, but the learned 
District Judge on appeal has upset that 
finding and dismissed the plaintiffs smt. 
The appeal has been argued before us solely 
on the question of jurisdiction. 

Dirgaj Singh died in 1914, and the plaintiffs 
have never been in possession of the property 
in suit. The learned Judge has pointed out 
that sub-section 10 (6) of section 108 of the 

Oudh Rent Act.which came into force 

with the U. P. Act 4 of 1921.is apparently 

intended to cover a suit for occupancy of a hold¬ 
ing by a person claiming such occupancy as 
the heir of the deceased tenant of the bolding, 
whether such suit is brought against the 
landlord or the tenant. The wording of the 
section certainly lends force to this view. It 
is argued on behalf of the appellants, that the 
section is only intended to apply to suits 
brought against the landlord. It is suggested 


that it is to be read in connection vnth sec* 
tion 48 of the Act, and further that the word 
“Occupancy” has been loosely used for “posses- 
sion. 

In support of this line of argument, a number 
of decisions have been referred to with a view 
to showing that suits between tenants for 
possession of agricultural holdings should be 
brought in Civil Court Kalap Nath v. Mata 
Din{i), Ashiq Ati y. Ghulam Sarwar (2) 
Lachhmin v. Bam Singh (3) and Gaya Din, 
Singh v. Chanharja Pande (4). Several of these 
are not very much to the point at issue 
in the present appeal, or are previous in date 
to the amendment of the Oudh Rent Act by 
which sub-section 10 (b) of section 108 was 
added. In Gaya Din v. Chanharja Pande (4), 
a single Judge of this Court held that a dis¬ 
pute between two parties, both claiming to be 
tenants of the same land under the same 
zemindar, where the claimant has never held 
possession of the land, is within the jurisdic¬ 
tion of the civil and not of the Revenue 
Court. The learned Judge came to this con¬ 
clusion reluctantly because he believed the in¬ 
tention of the Legislature to have been that 
cases of this kind should be decided by a 
Revenue Court and he referred to Kalap 
Nath V, Mata Din (1). He added, “If this 
were a case in which the plaintiff might 
by impleading the Zamindar have filed a suit 
in the Revenue Court under section 108, 
sub-section 10 of the Oudh Rent Act, I 
might have been inclined to think in spite 
of that decision that such a suit was his true 
remedy. In this case, however, the plaintiff 
has never been ejected, for he has never held 
possession. It is not suggested that there is 
another provision of the Oudh Rent Act 
under which the suit might have been 
brought.” The suit concerned in that appeal 
was evidently brought before the amendment 
of the Oudh Rent Act, and it appears that if 
the present sub-section 10 (6) of section 108 
had been in force, and could have been 
applied, the learned Judge’s decision would 
have been different. In Ashiq Ali v. 
Ghulam Sarwar (2), it was held by a single 

(1) 93 Ind. Gas. 859 ; 18 0. 0. 48. 

(2) 74 lad. Gas 653 ; 9 0. & A. Ii. R. 621 ; H 0. 
L. J. IB¬ 
IS) 61 lad. Gas. 990 ; 24 0. 0.15. 

(4) 73 lad. Gas. 983 ; 10 0. L. J. 178 ; 9 Op&h* 
L. K. 67 ; (1994) A. I. R. (0.) 14. 
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Judge of this Court that " Section 108 sub¬ 
section 10 (6) of the Oudh Rent Act has no ap¬ 
plication to a suit for the recovery of au 
occupancy tenure based on title, where the 
plaintiff has not been in actual occupation 
or possession of the tenure.” 'L'hat was a 
suit in which the question of title bet¬ 
ween the parties was somewhat compli¬ 
cated, and the learned Judge based his 
decision on ChaTidrika BaJchsh Sijigh v. 
Baghunath Kunwar (5). In the course of 
his judgment, however, the learned Judge 
remarked, “ Clause 10 (/)) has been 
added to make suits for occupancy of a 
holding by a person claiming such occu¬ 
pancy as the heir of the deceased tenant of the 
bolding, cognisable by a Revenue Court.” 
He goes on to point out that a Bench 
of tkiis Court held in Baghuh-xr Dciyal v. 
Chandan (6) that a person must have been in 
occupation of the land at the time of the 
ejectment to give jurisdiction to the Revenue 
Court to try a suit by him for the recovery of 
the occupancy of the land, and that a suit for 
possession by the heirs of an occupancy ten¬ 
ant was triable by the Civil Court, but that 
the Legislature has now enacted that such a 
suit should be tried by the Revenue Court. 

Much stress baa been laid on these two 
decisions and in connection with the second 
one it has been pointed out that the defence 
undoubtedly raised questions of title, which 
could be more properly contested in a Civil 
Court than in a Revenue Court. Not only was 
it denied that the plaintiff was not the nearest 
reversioner of Dirgaj Singh, but it was alleged 
that there had been a family arrangement or 
settlement under which the contesting defen¬ 
dant had succeeded to half the occupancy 
holding. 

Now it is not denied that the plaintiffs 
would have to sue in the Revenue 
Court if they had made the landlord 
a party to the suit, and it appears that they 
might in 1914, or at any time within a year 
alter Dirgaj Singh’s death, have sued him 
under sub-seotion (10) of section 108 for the 
recovery of the occupancy, if the landlord bad 
put in another tenant. The plaintiffs did not 
attempt to obtain possession of the bolding. 
They simply slept on their rights for nearly 

(6) 18 Ind. Oaa. 284 ; 16 O. 0.106. 

(6) 10 O. 0. 23. 

I 0-86 


10 years. They could not expect tho landlord 
to allow tho land to lie fallow. If the appel¬ 
lant's interpretation of tho law is followed to 
its logical conclusion, it would seem that an 
heir to an ocoupatjcy tenant may sleep on his 
rights for a period limited only by Article 144 
of the Limitation Act, and at any time within 
that period sue in the Civil Court for the 
ejectment of any tenant whom tl^e landlord 
has put in to cultivate tho holding, in which 
tho plaintiff clr»ima au occupancy right. It is 
difficult to see what would happen to the 
tenant’s statutory right in such circumstances. 
It is argued that the landlord has not been 
impleaded, because no relief is claimed as 
against him, but it is impossible to hold that 
the landlord is not affected. We have heard 
the learned Counsel for the appellants at 
considerable length, and have been impressed 
by some of his arguments, but the conc*usion 
that we have arrived at is that sub-section 10 
{b) of section 108 was not intended to be 
limited to suits against a landlord, and that a 
suit for possession of an occupancy holding is 
intended to be brought under that section and 
to be decided in the Revenue Courts. We, 
therefore, dismiss the appeal with costs. 

Phullan, A. J. C .—Bam in general agree¬ 
ment with the reasoning of my learned brother 
and in the order which he proposes, but I am 
not convinced that sub-section 10 (/;) of sec¬ 
tion 108 of tVie Oudh Rent Act is intended to 
apply to suits which are not brought against 
the landlord, nor do I consider that a decision 
on this point is necessary in the case before 
us. 

It is established law, that rival tenants 
must 6ghb out their cases in the Civil and 
not in the Revenue Courts, but the present 
suit is not one between rival tenants. It is a 
suit in which the plaintiff wishes to show 
that he is the heir of the deceased occupancy 
tenant and entitled to inherit his occupancy 
bolding. This is essentially a suit between 
the plaintiff and the landlord, for it is only 
between the landlord and the tenant that the 
question of occupancy rights can arise. The 
plaintiff in this suit describes the defendant 
as a trespasser on the land which be, the 
plaintiff, has inherited by virtue of a right of 
occupancy. But this is not bis real case. 
The defendant is merely a figurehead whom 
he has sabstitated lor the landlord against 
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whom his real relief lies. Whether he has 
or has not inherited occupancy rights is 
not a matter which concerns the defendant 
but the landlord, through whom the defendant 
must be held to cultivate the holding. In my 
opinion, the plaintifT’s suit is not bad because 
he could have brought a suit against this 
defendant under sub section 10 (6) of section 
lOf* of the Oudh Root Act but because his 
real remedy was under that section, or for that 
matter under clause 10 of the Act before it 
was amended, against the landlord, and that 
at no period has be been able to establish a 
claim for any relief against the present defend¬ 
ant. The provisions of the Oudh Rent Act 
would be rendered nugatory if a party were 
allowed to let slip the remedy afforded by the 
Act against that party from whom his relief 
can be obtained, and institute proceedings in 
the Civil Courts against another party who is 
entirely unconcerned with that relief. The 
present plaintiff s claim for possession against 
the present defendant could only arise when 
he had established his right of inheritance 
against the landlord. 

For these reasons in addition to those stat¬ 
ed by my learned brother, I am of opinion 
that the plaintiff was debarred from proceed¬ 
ing against the defendant in the Civil Court 
and that the appeal was rightly decreed by 
the lower Appellate Court. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Appeal from Order No. 36 op 1922. 

November 27, 1923. 

Present :—Sir Norman Maoleod, 

Kt., Chief Justice, and Mr. Justice Crump. 

SHRIPATHI LAXMAN KSHIRSAGAR 

AND OTHERS—DEFENDANTS— 

Appellants 

versus 

BALVANTRAO KRISHNA CHITNIS 
AND OTHERS -Plaintiffs— 
Respondents. 

Dekkhan AgricuUurists' Relief Act (ZTV/ o/1879) 
«5. 67, 59, f)iA—Registration Act {XVI of ItiQS) ss. 32, 
36, 58 to 61—Documen/ executed hy agriculturist^ 
Regitiraiim^ProceduTe. 


Section 57 of the Dekkhan Agriculturists' Belief 
Act does not require the party in whose favour a doou- 
ment is executed to appear at the time of execution 
before the Registrar, and his absence does not, there¬ 
fore. invalidate the registration. Section 63A of the 
Dekkhan AgriouUurists’ Belief Act provides that 
after the Sub-Registrar has followed the procedure 
prescribed tor a village-registrar, he shall then 
register the instrument aceording to the provisions 
of the Registration 4ot 'J his means that he shall 
register the document a* directed in seotions 68 to 61 
of the Registration Aot. but all the necessary preli¬ 
minaries have to be taken under seotions 57 and 59 of 
the Dekkhan Agrioulturists’ Relief Act ; whereas in 
the ease of any other document, which has to be 
registered under the Registration Act, the prior 
formalities requited are prescribed by seotions 32 and 
35 of that Act. (p. 275, ool. 1). 

Appeal from an order of bhe Aesistaiib Judge, 
Sahara, in Appeal No. 490 of 1920, reversing 
bhe decree of bhe Subordinabe Judge, Karad, 
in Civil Suib No. 732 of 1919. 

Mr. E. N. Koyajee, for bhe Appellanbs. 

Mr. S. B. Bakhale, for bhe Respondenbs. 

JUDGMENT. — The quesbion raised in 

bhese appeals is a very beohnioal one. The 
documenb which required bo be regisbered under 
seob.ion 17 of bhe Indian Regiebrabion Aob, as 
one bhe parbies was an agrioulburisb, was 
wribben and exeoubed before bhe Sub-Registrar 
according to the provisions under seobion 63A 
of the Dekkhan Agriculburista’ Belief Aot. The 
parbies in whose favour bhe document was 
taken were desoribed as Balvanbrao, Shan- 
karrao and Ganpabrao Chibnis, residing at 
Nigdi, by their Vahivatdar Rango Vishnu 
Apbale. He signed the declaration re¬ 
quired by rale 23 of bhe rules made under 
seobion 61 of the Dekkhan Agrioulturists* 
Relief Act, as the Vahivatdar of those persons 
in bis own handwriting. Objeotion was taken 
at the hearing of bhe suit, whioh wns filed on 
this document, that it had not been proved 
that it had been properly registered. 

The suit was accordingly dismissed in the 
Trial Court. But by the Appellate Court an 
order was passed that the decree dismissing 
the suit should be set aside and the case 
remanded for trial. 

We think bhe whole question turns upon 
whether section 57 of the Dekkhan Agrioultu- 
rists' Relief Aob requires that the party in 
whose favour a document is executed is tound 
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to appear at the time of execution before the 
Begistrar, and that if he does not appear, 
the document cannot be bo oonsidored as 
capable of being properly registered. Whatever 
was intended by the provisions of section 67 
and 69 of the Dekkhan Agriculturists' Relief 
Act, which are incorporated in section 63A, the 
only persona who are bound to appear before 
the Registrar are the persons who intend to 
execute any instrument to which the provi> 
sions of the Act are applicable. Though the 3rd 
para of section 57 of the Act provides that 
**every executant of any such instrument shall 
appear in person before theVillage-r6gi8trar;but 
every other party thereto may appear either in 
person or by any agent, being his relative, 
servant or dependent, whom he has duly 
furnished with a power of attorney,” if such 
other party is not bound to be present under 
the 1st para of the section, then it cannot be 
said that the document is not duly registered 
according to the provisions of the Indian 
Registration Act, if he does not appear. It 
may be that that was not the intention of the 
framers of the Act. But we can only read the 
Act as it stands. We cannot read into it 
words, which are not there, merely by implica¬ 
tion, or because we think it advisable that 
those words should be included. 

It has been urged that the document after 
it had been written out before the Sub- 
Registrar, or by him, and executed and attested 
according to the Act could not be said to be 
duly registered until it* had been piesented by 
the person claiming under it under the pro¬ 
visions of section 32 of the Indian Regis¬ 
tration Act. But section 63A of the Dekkhan 
Agriculturists’ Relief Act provides that after 
the Sub-Registrar has followed the proce¬ 
dure prescribed for a Village-registrar, he 
shall then register the instrument according 
to the provisions of the Indian Registration 
Act, and that means that be shall 
register the document as directed in sections 
68 to 61 inclusive of the Indian Registration 
Act. All the necessary preliminaries bad to 
be taken under sections 67 and 59 of the 
Dekkhan Agriculturists’ Relief Act, whereas 
in the case of any other document which has 
to be registered under the Indian Registration 
Act prior formalities reqtured are prescribed 
by seorions 32 and 36 of the Indian Registra¬ 
tion Act. 


We think, therefore, there is no substance 
in this point raised by tlio appellant, and that 
the appeal must be dismissed with costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Original Civil Jurisdiction Appeal 

No. 9 OF 1924. 

February 25, 1924. 

Present :—Sir Lancelot Sanderson, 

Chief Justice, and Mr. Justice Richardson. 

In the matter op an application op 

AVIS MARY KATHLEEN GOULDING. 

Civil Procedure Code (Act V of 1008), 0 XLl, r. 10, 
-Application of ^Original side appeal—Security 
from appellant—High Court, jurtsdictioyh of. 

Order XLI, r. 10 of the Civil Procedure Code ie 
applicable to an appeal from the Judgment of a Judge 
sitting on the Original Side of the High Court, in the 
absence of any rule framed by the Court in the exer¬ 
cise of the power to regulate its own procedure in 
its Original Civil Procedure, (p. 276, ool. 1 ). 

Thahurain v. Savi, 60 Ind. Cas. 274 • 40 I 
A. 76 ; 48 C. 481 ; 25 0. \V. N. 557 ; 40 M. L. J. 308 • 
11921) M.W. N. 150 ; l9 A. L. J. 281; 33 C. L. J. 
307 ; 23 Bom. L. R. 681 ; 14 L, W. 362 ; 3 U. P. L. 
R. (P. C.) 57, followed. 

Naiuab Behramjang v. Baji Sultan AH Shusinu 
17 Ind. Ca^. 733 ; 87 B. 572 ; 14 Bom. L. R. 1106 : 
In re Qdberdhone Seal, 82 led. Cas. 3 ; *20 C. W. N*. 
140 ; 23 0. L J. 24 ; 43 C- 243, referred to. 

Sesha Ayxjar v. Hagarathna Lai, 27 HX. I 2 l ; 13 
M. L. J. 362, not followed. 

Appeal against a judgment of the Original 
Side. 

Mr. G. Bagram, for the Appellant. 

Mr. A. Avetoom, for the Respondent. 

JUDGMENT. 

Sanderson, C, J. —This is an application 
by the respondent, Avis Mary Kathleen 
Goulding, who is the wife of the Appellant, 
that the Appellant do furnish security for 
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the costs of the appeal to the satisfaction of 
the Registrar of this Court and that until 
such security is furnished all proceedings in 
this appeal be stayed. 

It appears that an order was made by a 
learned Judge sitting on the Original Side of 
this Court that Mrs. Goulding should bo the 
guardiain of her infant daughter Lydia Barbara 
Goulding who is aged about 6^ years. The 
Appellant, tho father of the infant, has appeal¬ 
ed to this Court against that decision. 

The petition, which has been filed by the 
Respondent, states that the Appellant resides 
in England, and is outside the jurisdiction of 
this Court and that he has no immoveable or 
other property in British India. No affidavit 
has been filed in reply and the learned 
Counsel, who has appeared for the Appellant, 
has stated that he is not in a position to deny 
the allegations to which I have referred. 

The learned Counsel for the Appellant 
however, has taken the point that this Court 
has no iurisdiebioo to make the order. His 
argument was bo the elfeob that O. XLl, r. 10, 
Civil Procedure Code, does nob apply 
in the case of an appeal from a learned 
Judge sitting on the Original Side of this 
Court but that its operation is confined to 
appeals from Courts outside Calcutta bo this 
Court in its Appellate Jurisdiction ;and, second¬ 
ly, that even though this Court might have 
inherent jurisdiction to make the order, which 
has been asked for, it could not exercise such 
jurisdiction until a rule somewhat similar to 
that which appears bo obbiain in the Bombay 
High Court has been passed by this Court. 

In my judgment O. XLI, r. lO, Civil Proce¬ 
dure Code does apply to an appeal from the 
judgment of a learned Judge sitting on the Origi¬ 
nal Civil Side, in the absence of any rule of this 
Court framed in the exercise of tbe power 
to regulate its own procedure in its Original 
Civil Procedure. Tbe only authority which 
was cited as being contrary to that view is 
the case of Se$ha Ayyar v. Nagarathna Lala 
(1) which was the decision of a learned Judge 
of the Madras High Court sitting alone. 

Our attention was drawn to the case of 
Nawab Behram Jung v. Baji Sultan Ali 
Shustry (2), and from that case it appears 

(1) 37 ai. 121 : 13 M. L. J Sb3. 

(2) I7 1nd. Gas. 739 ; 87 B. £73 ; U Bom. L. R. 
IICG 


that the Bombay High Court has a rule 
which prescribes that in an appeal from the 
judgment of a learned Judge on the Original 
Side the Appellant is required to deposit with 
the memorandum of appeal a sum of Bs 500 
as security for the costs of the Respondent in 
the appeal or, if more than one, for the coats 
of each Respondent having different interests. 
In that case the learned Chief Justice and the 
other learned Judge, who was sitting with him, 
came to the conclusion that, inasmuch as 
the Appellant had complied with the rule 
as regards the deposit of Rs. 500 and 
inasmuch as the Respondent bad abstained 
from applying for security of the costs 
of the original hearing, as be might have 
done, there was no reason why they 
should exercise their discretion by order¬ 
ing that the Appellant should give further 
security either for the cost of the original 
hearing and for the costs of tho appeal: and 
the learned Chief Justice concluded his judg¬ 
ment by saying : “ We have been referred to 
no reported case in which such an order has 
been made, and we do not think (although we 
do nob doubt our power if it were necessary in 
the interests of justice to make such an order) 
that a case has been made out for such an 
order at present.’* 

It seems to me that that case is an autho* 
rlty against tbe contention which has been 
pub forward by the learned Counsel for the 
Appellant. TUat case, as I read it, is not an 
authority that O. XLI, t. 10. Civil Procedure 
Code does not apply to such a case as that 
which we are now considering. It is an 
authority for the proposition that the rule 
which was made by the High Court for 
depositing Rs. 500 was inconsistent with O. 
XLI, r. 10; but in my judgment, ibis nob 
necessary for us to consider the matter at any 
length, because, in my opinion, there is a 
decision of this Court which covers this 
matter. 

Our attention was drawn at the end of the 
argument to the case of In re Goherdhone Seal 
(:l) which was a decision of Mr. Justice Wood- 
roffe, Mr. Justice Mookerjee and myself and 
the judgment which was appealed from was 
delivered by Mr. Justice Chowdhury sitting on 
tbe Original Side. The learned Judge held 

(8) 82 Ind. Oas. 3; 30 0. W. N. 140; 83 0. Ii. J* 
24; 43 C. 248. 
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that the sale, which was the 8ul)joot of the 
enquiry, by the insolvent to his wife was a 
hotitlous sale and he also held that the trans¬ 
fer by Sorbasundari in the name of Lakhy- 
priya, the appellant, was a botitious one ; 
and he held that both the transfers were void 
as against the Official Assignee. Against 
that Lakhypriya preferred an appeal. My 
learned brother Mr, Justice Woodroffe deli¬ 
vered the judgment of the Court. An appli¬ 
cation was made for security for the costs of 
the appeal and in that case the learned Coun¬ 
sel. who appeared to oppose the application, 
relied upon the case of the Madras Court on 
which the learned Counsel in this case relied 
and Mr. Justice Woodroffe said as follows:— 
“The application is opposed both on grounds 
of law and fact. As regards the first question 
the point is whether O. XIjI, r. 10 applies to 
the case of an appeal from an order passed by 
a Judge in insolvency under Act IIC of 1909. 
Section 8 (b) of that Act states that an 
appeal shall lie in the same way and be 
subject to the same provisions as an appeal 
from an order made by a Judge in the ordinary 
Original Civil Jurisdiction. The question then 
is, does the order apply to the latter case? No 
doubt the case of Sesha Aiyar v. NdQd' 
rathna (1) answers this question in the nega¬ 
tive. This case was decided prior to the present 
Code and has not been referred to nor follow¬ 
ed so far as we are aware in this Court where 
the previous practice has been to entertain 
such applications. Under section 117 of the 
Code its provisions apply to the High Courts 
save as provided in parts IX and X. I am of 
opinion, therefore that we have power to enter¬ 
tain and adjudicate this application under sec¬ 
tion 117 and O. XCI, r. 10 of the Code. This 
conclusion is in conformity with the previous 
practice under which such applications have 
been adjudicated. It cannot be reasonably 
held that this Court when sitting in appeal 
from a decision of the Original Side is deprived 
of powers necessary to an effective jurisdiction 
admittedly existent on the Appellate Side of 
the same Court. For if O. XIiI, r. 10 does not 
ApplTi there is no other provision applicable 
and in such a case it would be necessary to 
invoke the provisions of section 151.” 

The learned Judge concluded by saying that 
on the facts of that case security should 
bo reqidred. 


In view of bhoso decisions, eapocially in 
view of the case bo which I have reforrod 
In re Qoherdhone Seal (3) I have no doubt tliat 
this Court has jurisdiobion to entertain bliis 
application and, if it thinks fit, to make an 
order in respect of it. 

We direct that security to the extent of 
Rs. 500 for costs of the appeal be furnished by 
the Appellant on or before tlie Ist Tune 1924 
to the satisfaction of the Registrar. The appeal 
will not be heard until the security is furnish¬ 
ed; and if the security is not furnished by the 
Isb June the appeal will stand dismissed with 
coats. 

The Appellant must pay the Respondent's 
costs of tills application. 

Since the delivery of judgment, my attention 
has been drawn to the case of Sahilri Thakura- 
in V. Savi (4), which is a decision of the 
Judicial Committee of the Privy Council and 
which confirms the opinion which I have 
already expressed. 

Richardson, J,— I agree. 

The question is, in my opinion, one of 
procedure ; and even if the view were 
taken that O. XLI, r. 10, Civil Procedure Code, 
does not of its own accord apply to appeals 
from the Original Side and even in the absence 
of any rule on the subject made by this 
Court, under the powers conferred by sec¬ 
tion 129 of the Civil Procedure Code, 1 should 
have been disposed to say that a Court 
having the general powers of this Court 
would have ample jurisdiction to demand in 
proper cases security from an appellant for 
the costs of the appeal. It appears, however, 
that it has been decided by this Court in the 
case bo which the learned Chief Justice has 
just referred that O. XLI, r. 10 does apply to 
appeals from the Original Side; and, that 
being so, there is nothing further to be said in 
the matter. Since judgment was delivered our 
attention has been called to the decision of 
their Lordships of the Privy Council in Sabitri 
V. Sam (4) which puts the question beyond 
doubt. 

N. H. Order aCGordingly. 

(4) 60 Ind Gas. 274 ; 48 I. A. 76 ; 48 G- 481 ; 25 
0. W. N. 557 : 40 M. L. J. 303 ; (192i) M. W. N. 169; 
19 A. L. J. 281; 33 0. L. J. 307 ; 23 Bom. L. B. 681 ; 
14 L. W. 362 ; 8 U. P. L.R. (P 0.) 67 (P. 0.). 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 687 of 1923. 

February 28, 1924. 

Present: —Mr. Justice Jaokson. 

80MASUNDARA BHATTAR— 
Plaintiff—Petitioner 
versus 

MUTHU THEVAR and another 
—Defendants—Respondents. 

Civil Procedure Code (V oj 1908). «. 115, 0. Vl, r. 17 
^Plaint, amendment oj— 1 aviation oj ortginal cause 
oj acU(n\f~^Rejusal to allow amendment^Material 
irregularity—lievision. 

A plamfciQ sued to set aside a sale alleging that 
defendants took advantage of his youth and defraud¬ 
ed hijn- He then applied to amplify and amend the 
plaint by stating that he was a minor on the date of 
the sale- Ihe amendment was disallowed as not 
coming under O. VI, r. 17 of the Civil Ptccedure Code 
on revision to the High Court :— 

Held (1) that the amendment was not suoh a 
Variation of the original cause of action as to preclude 
permission to amend under O. VI, t. 17 of the Civil 
Piooedure Code. 

Vefikatarama Row v. I'enkalalittgama Nayanim 
Bahadwr Varn. C8 Ind. Cas. 703 : 42 M. L. J 43; 15 
L. W. 72; (1922) M. W. N. 42; 80 M. L. T. 204; 
(1921) A« I. R. (M ) 19, relied on. 

Ma Shawc Mpa v. Maung Mo Hnaung, 63 Ind. Gas. 
014; 48 C. 53‘2: (192i) M W N. 296 ; 4 U. B. R. (1921) 
30; 90 M. L. T. 28; 24 Bom. L. R. 682; (1922) A. 1. R. 
(P. 0.) 219 (P. 0.), distinguished. 

( 2 ) that the refusal by the Court to exercise its 
lawful power so as to deprive the plaintiff of what 
appeared to be a vital plea amounted to material 
irregularity and would justify interference in Revi¬ 
sion under section 115 of the Civil Procedure Code- 
(p. 279, ool. 1). 

There is no objection to amendments which ampli¬ 
fy and develop the original cause of action, so long as 
they do not vary it. (p. 278, ool. 2). 

Petition under seotion 115 of Act V of 
1908 and section 107 of the Government of 
India Act, praying the High Court to revise 
the order, dated the lltb April 1923, of the 
Court of the Second Additional Subordinate 
Judge, Madura, in I. A. No. 103 of 1923 in 
O. S. No. 86 of 1922. 


Messrs. K. V. Krishnasami Iyer and S. R. 
Muthuswami Iyer, for the Petitioner. 

Messrs. K. Bhaskyam Iyengar and K. V. 
Srinivasa Iyer, for the Respondents. 

JUDGMENT. —The petitioner is plaintiff 
in O, S. No. 129 of 1922 Madura, Sub-Court. 
He sued to set aside a sale-deed alleging 
inter alia that 2Dd defendant took advantage 
of his youth. 

**Tbe plaintiff has just attained bis majority 
and the defendants have in collusion 
cheated him.” 

After ffling this plaint, be had reason to 
believe that he was a minor at the time of the 
sale, and applied for leave to amend bis plaint 
accordingly. 

Leave has been refused by the Additional 
Subordinate Judge in the order appealed 
against dated 11th April 1923 on the grounds 
that the application was not bona fide and 
that amendment could not be allowed under 
O. Vi, r. 17 of the Code of Civil Procedure, 
1908. There was two months delay between 
plaintiff’s learning bis age and making this 
application, but 1 do not think that this inter¬ 
val suggests want of good faith. 

The real question is, whether the amend¬ 
ment is such a variation of the original cause 
of action as to preclude a permission to amend 
under O. VI, r. 17 of the Code of Civil Proce¬ 
dure. The terms of the rule are very wide and 
permit the Court to allow a party to amend 
his pleadings in suoh manner and on such 
terms as may be just. It is well recognised 
as unjust if the defendant is oonfropted by 
way of amendment with contentions foreign 
to the other contentions in the plaint (Venkata 
rama Bao v. Venkatalingama Nayanim Baha¬ 
dur Varu (l). But in the present case 
a plea of minority can scarcely be said to be 
foreign to the plea of the plaintiff being un¬ 
able to defend his interests because “be had 
just attained majority.” No doubt the new 
plea is much stronger (if established) but that 
is not the point. There is no objecluon to 
amendments which justly develop the original 

(1) 68 Ind. Cas. 708 ; 42 M. L. J. 48;15 L. W. 79; 
(1922) M. W. N. 42; £0 M. L. T, 204; (1922) A. I. B. 
(M.) 49. 
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. oause of aotloQ so long as they do not vary it, 
and there is little variation between 

they imposed on me beoause I was just 

out of my minority.” 
and 

they imposed on me beoause I was a 
minor.” 

It so happens that a minor is presumed, so to 
speak, to be imposed upon from the bare faot 
of his minority and if plaintiff proves the fact, 
there will be no need to go into the specific 
allegation of fraud. But nevertheless the 
essential oharaoter of the plea that plaintiff 
was led into this sale owing to his youth 
remains unaltered. 

I may remark that if this amendment is 
refused, plaintiff can still obtain leave to with¬ 
draw his suit and bring a fresh one on the 
plea of minority ; so the defendants are not 
much affected by this decision. 

The ruling quoted by the learned Subordi¬ 
nate Judge (Ma Shawe Mya v. Maunq Mo 
Hnaung) (2), hardly seems upou all fours with 
the present case. There a contract of 1.112 
was set up and negatived, and the Court was 
held to have acted irregularly in permitting 
the plaintiff to set up another contract of 
1903. But in that very ruling it is laid down 
that 

'* full powers of amendment must be 
enjoyed and should always be liberally 
exercised ” p. 835. 

It is also argued that the Court committed 
no material irregularity. But I think a refusal 
to exercise its lawful power so as to deprive 
the plaintiff of what appears to be a vital 
plea amounts to material irregularity, and I 
certainly find no proof that the petition to 
amend was mala fide. 

Accordingly I allow the revision petition 
and order the lower Court to permit plaintiff 
to amend his plaint as prayed. The counter- 
petitioners may have their costs (one set). 

V. N. V. Revision allowed. 

(Q) 69 Ini. Caa. 914 ; 48 0. b^'2 ; (1921) M. W. N. 
296 ; 4 U. B. B. (1921) 90 ; 90 M. D. T. 28 : 24 Bom. 
Ii. B. 692 ; (1992) A. I. R. (P. 0.) 249 (P. 0.). 


CALCUTTA HIGH COURT 

Appeal from Appellate Decree 
No. 369 OF 1921. 

February 13, 1923. 

Preseiit • —Mr. -Tustioo Chattorjoa and Mr. 

JuHico Cuming. 

LAK^HMI NARAIN BAIJINATB 

— Plaintiff—Appellant 

versus 

The secretary of STATE for 
INDIA IN COUNCIL— Dependant - 

Respondent. 

Railways Act {IX o/'l8)0J,s. '1‘i—Contract Act 
ilX of 1S72), .ss. 151, 152. IR8 —Responsibility oj Rail¬ 
way. nature of ^Second Appeal—Finding of fact- 
inference fronv finding whether maybe questioned. 

Under section 72 of the Railways Aot, the res¬ 
ponsibility of a Railway Admi.iistration for the loss 
of good;? delivered to it to bo carried by railw.ay is 
that of a bailee under sectioQs 151, 152 and 163 of 
the Goutraot Aot. (p. 230, ool. 1). 

A fioding of fact caonot be questioned in second 
appeal but it is open to a Court of seoond appeal to 
see whether the inferdnoe drawn from the facts founl 
is oorreot. (p. 281, col. 2). 

Appeal against the decree of the Subordin¬ 
ate Judge, Third Court, Twenty-four Perga- 
nabs, dated the 10th December 1920, reversing 
the decree of the Munsif, Second Court, 
Sealdab, dated the 24th February 1919. 

Babus Bam Chandra Mozumdar and Bijan 
Kumar Mukherjee, for the Appellant. 

Babus D, N. Chakravarty and Surendra 
Nath Guha, for the Respondent. 

JUDGMENT. —This appeal arises out of a 
suit brought against the Secretary of State 
for India in Council for damages for loss sus¬ 
tained by the plaintiff with respect to sixty- 
eight bales of jute booked by the Eastern 
Bengal Railway, and consigned to the Nation¬ 
al Jute Mills. The Plaintiff alleged that be 
contracted to sell jute to the National Jute 
Mills aud made over sixty-eight bales of jute 
to the Eastern Bengal Railway at the Ehal- 
ulbali Station for carriage to the jute mills at 
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Rajgunge and that in the course of transit the 
jute got damaged in oonscquecce of which the 
jute mills refused to take the same and the 
plaintiff had to sell it (after notice to the 
Railway Administration) at a los=. The loss 
suliered by the plaintiff has been found to be 
Rs. 1.822-7-3. 

The defendant did not deny that the goods 
were damaged but the defence shortly stated 
was that they were damaged by an act of God 
in a severe cyclone during transit and that he 
was consequently not liable for damages. 

The Court of brst instance decreed the suit 
holding that the defendant did not take pro¬ 
per care of the goods during transit, and that 
the consequences cf the act of God would be 
avoided had proper caro been taken. On 
appeal that decree was reversed, and the 
plaintiff has appealed to this Court. 

The facts are not in dispute. The goods 
after arrival at Chitpur Ghat were transhipped 
into a boat of the Calcutta Shipping & Land¬ 
ing Company by 10 A. M. on the 20th Septem¬ 
ber 1916 and the hoat was detained at the 
ghat for the day. On the night of the 2lBt 
September there was a severe cyclone and 
the boat sprang leaks as it bumped against 
the other boats and the jetty to which it was 
securely fastened during the cyclone. On the 
22nd September the leaky boat was towed to 
Baigunj where the goods were delivered to the 
National Juto Mills on the 23rd September. 
The goods were damaged by water which 
entered the boat through the leaks, and as 
stated above they were rejected by the Jute 
Mills with the consequence that they had to 
be sold by the plaintiff at a loss, 

Under section 72 of the Indian Railways 
Act IK of 1890, the responsiblity of a Railway 
Administration for the loss of goods delivered 
to it to be carried by railway is that of a 
bailee under sections 151, 152 and 162 of the 
Indian Contract Act, 1872. Section 151 of the 
Contract Act lays down that in all oases of 
bailment the bailee is bound to take as 
much care of the goods bailed to him as a man 
of ordinary prudence would under similar oit* 
cumstanoes, take of his own goods of the same 
bulk, quality and value as the goods bailed and 
section 152 provides that in the absence of any 
special contract, the bailee is not responsible 
for the loss of the things bailed if ho has taken 


the amount of care cf it described in sec¬ 
tion 151. 

It is contended before us on behalf of the 
appellant that the defendant failed to take 
care of the goods which he was required by 
law to take. The first ground is that the boat 
should not have been detained at Chitpur Ghat 
on the 20bh September but should have been 
despatched at once to Rajgunj as on the morn¬ 
ing of the 20th vSeptember, intimation was re¬ 
ceived of an expected storm with in thirty-six 
hours. It is urged that the 20tb September 
was a fair day, there was only one shower of 
rain in the afternoon and the distance from 
Chitpur Ghat to Rajgunj Gbat being about 
twenty miles the boat could have reached its 
destination long before the cyclone. But as the 
learned Subordinate Judge rightly points out 
the storm was expected within and not after 
thirty-six hours, the defendant’s agents could 
not know when the storm would come and 
the storm signal was given evidently to detain 
the boats at the ghat. It would have been 
imprudent to start the boat in these oiroum- 
stances at once, because it might have been 
overtaken on its way to Rajgunj by the storm 
which was expected every moment. We are 
accordingly of opinion that the Defendant 
could not be liable on this ground. 

The second ground urged is that the bales of 
jute ought to have been unloaded from the boat 
and stored in the goods shed, at any rate upon 
the open pontoon with tarpaulins spread over 
them, and should not have been left in the 
boat when a cyclone was expected. It appears 
that after the storm signal was hoisted on the 
morning of the 22nd September the boat was 
fastened with the jetty like other boats. The 
Court of first instance pointed out that coolies 
were available for the purpose of unloading the 
boat, and that the goods could have been stored 
in the goods shed, at any rate placed on the 
open pontoons, with tarpaulins spread over 
them which would have saved them from be¬ 
ing damaged to any very great extent. But it 
is found by the Court of Appeal below that in 
the ordinary course of business boats are not 
unloaded when the storm signal is hoisted. 
That being so, this ground also fails. 

The third ground is that the defendant in 
sending the bales of jute in a leaky boat from 



VOL. 80] 


INDIAN OAcSKS 


281 


LARSHMI NABAIN BAIJINATH V. 8EOKETARY OP STATE FOR INDIA 


the Ohitpnr Ghat to Baigunj did not aot as a 
mao of ordinary prudence would have done 
under similar oircumstanoofl with his own 
goods. 

Tt is found that the boat while fastened to 
the jetty at Chitpur Ghat during the cyolonc 
had bumped against the jetty and other boats 
and had sprung 20 to 30 leaks of 1 or in¬ 
ches in length. Although the leaks had been 
caused by bumping duo to the cyclone which 
was beyond the control of the defendant, the 
defendant as a bailee was bound to use all 
reasonable care, skill and diligence to avoid 
the consequences of an act of God, and if there 
was any damage which is attributable to this 
breach of duty he is liable for damages. A man 
of ordinary prudence would not have sent the 
bales of jute in boat with 20 to 30 leaks of I 
or inches in length. The Court of 6rst in¬ 
stance found that “ the boat was kept atioat by 
continuous pumping of the water that got in¬ 
to the hold.” When the leaks were on the 
sides, the water would naturally pass over the 
bales lying about them and no amount of 
pumping out the water could save them 
from being wetted. The goods as a mat¬ 
ter of fact remained in that condition for 
thirty hours, and from the letter, Ex. Ill, 
addressed by the Mills to Messrs. Ducat and 
Go., the brokers, we got it that some of the 
bales when received appear to have been lying 
in the water. That the goads would be fur¬ 
ther damaged if sent in such a boat struck 
even the manji, and bo asked for orders for 
unloading it, but the Agent of the Calcutta 
I anding and Shipping Co. did not permit him 
to do BO. On the contrary, he sent for a launch 
and ordered the boat witb the cargo to be tow¬ 
ed to its destination. * That it was a very 
rash aot none possessed with a sense of fitness 
of things could doubt for one moment. The 
facts found by the Court of hrst instauce have 
practically been accepted by the Court of Ap¬ 
peal below, The learned Subordinate Judge 
observed:—** It appears that the boat was kept 
afioat by continuous pumping and the goods 
were delivered to the oonsigoee not long after 
the storm subsided. No doubt the bales were 
about thirty hours within the hold of the boat, 
but that fact does not show that the defend¬ 
ant’s agents did not take care of them. As the 
boat sprang leaks it would have sunk if the 
pumping was not going on. In these oiroum- 
stanoes it cannot be argued that the defend- 

I 0-86 


aut’s agents did nob take stops for tl^o protec¬ 
tion of tho goods. I hnd timbthoy took stops 
for tho protoobion of tho goods as well as for 
their speedy doUvory to tho oonsigneo.” 

Tho degree of tho oaro required of a oarrior 
in dealing with gords depends upon and varies 
with tho nature and eondit’on of tlie bhiog 
carried. Had tho goods of sucli a nature 
that they would not liavo hoon damaged even 
if carried in a leaky boat, and left in the hold 
of tho boat for thirty hours, the pumping 
out of the water would bo sufficiont to 
show that reasonable care was oxorcised, 
beoauso in that caso tho only thing necessary 
was to see that the boat was nob sunk, Bub 
bales of jute would be wetted and damaged by 
water entering tho boat; tho de{cndaQt*8 agent 
must have been perfectly awaro of tho same. 
A man of ordinary prudence would not have 
sent his own jute in a boat with twenty or 
thirty loaks of 1 oc inches in lengbli and 
kept the jute in the hold of the boat for thirty 
hours. The pumping out of the water no 
doubt saved the boat from being sunk, bub ib 
is clear that the goods were damaged by bheir 
being despatched in such a leaky boat, as the 
learned Subordinate Judge himself finds bhat 
they were damaged by water which entered 
the ooat through the boles. It was not, and 
could not, bo suggested that a good boat was 
nob available at the Chitpur Ghat, and we 
think the learnel SuliorJinate Judge upon the 
{\cbs found sliould have come to the conclu¬ 
sion bhat the defendant by dospatebing tho 
sixby-eighb bales of jute in a boat with 20 to 
30 leaks, L or inches in length, on its sides 
and allowing the jute to remain in the hold of 
the boat for 30 hours did nob bake as much 
caro of the goods as a man of ordinary pru¬ 
dence would under similar oiroumstanoss take 
of bis own goods of the same bulk, quadiby and 
value. 

It is contended by the learned Pleader for 
the respondent that the finding arrived at by 
the Court of Appeal below is a finding of fact 
which cannot be interfered with in second 
appeal. We are, however, nob quesbioning the 
facts found, indeed the facts are not in dispute 
in this case. We are differing as to the infer¬ 
ence which the Court below drew from those 
facts and as to tho legal standard of reason¬ 
able care set up by ib. Wo think it is open to 
us bo see whether the Court below was right 
in bolding that the defendant in deapatobing 
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baled jufee in a boat with 20 or 30 leaks, 1 or 
incbes in lenj^tb, through which water 
entered into the boat, the jute being left in the 
hold of the boat for thirty hours, complied 
with the requirements of section 151 of the 
Contract Act. merely because there was con¬ 
tinuous pumping out of the water which had 

only the effect of saving the boat. 

We are of opinion that the decree of the 

lower Appellate Court should bo set aside and 

that of the Court of 6rst instance restored 

with costs here and below, aud we direct 
accordingly. 

Decree set aside. 


BOMBAY HIGH COURT. 

Civil Reference No. 15 op 1923. 
January 25, 1924. 

Present Sir Norman Macleod, Kfc., 
Chief Justice, and Mr. Justice Shah. 

In re the RAJA GOKALDAS 
mills, Ltd. 

Ificome~Tax Act (XI of ig22Us. 3.10(21 ivm 

Dfmv ^ ^ the petitioner Cod 

SW aa7pro,?t“ad lI-. 

30th Ja“, 1921 1“ 

oome-Tax Aot of l9i« an/1.^1 fu under the Ib 
» eotio. 8 o. the 

Cemn''° “'t year 19?2°M “th 

repra^ontiog the value of m-inhi^ ^ 

sold aa having become obsolete. 

of Income-Tax waq nt • 
thit the pro6b^ and gaio^ fnr fhi ^ of opmiot 

30. 1921. far the pAZ « o ending Jun. 

1922 -23, should be LloulaL^ a««e^sment foi 

th.t allowanoo oa L «r°und th^riw 

bad already been mad«fi-n « that that allowance 

for thi ya*r auding June 30 inoomt 

adiustment for tL finL'otal l 
uader the provisioes of lot Vn^oTms’i 

Aofof 1922 "''thoY" ® Inoomo-Tatt 

1922, the aesasemeat for the year 1922-23 


must be based oa the income, pcoBta and gains of 
the Company for the previous year, that is to say, 
the year ending SOth June 1921, and these profits etc. 
must be calculated according to the provisions of the 
Aot of 1929: (p. 293, ool. 1). 

(•2) that, therefore, the Company was entitled to 
make the deduction under section 10 (2) (VII) of the 
Act and the fact that under the previous Income-Tax 
Aot the profits and gjins for the then current year 
formed the ba-is of the asse-ssmeat for that year, was 
irrelevant, (p. 283, col. 1). 

Reference of Commissioner of Income-Tax* 
Bombay Presiilency, under section 66 (2) of 
the Indian Income-Tax Act, 1922. 

Mr. Kanga^ with Mr, A. KirJce Smithy in 
support of the Reference. 

Mr. G, N. Thakor, instructed by Messrs. 
Thakoredas & Daru, for the Company. 

JUDGMENT. —This is a reference under 
section 66 (2j of the Indian Income-Tax Aot 
XI of 1922 at the instance of the Secretaries, 
Treasurers and Agents of the Raja Gokaldas 
Mills, Limited. For the purposes of the 
income-tax and super-tax assessments for the 
years 1921-22 and 1922-23 the Company 
submitted a printed copy of its audited Balance 
bheet and Profit and Loss Account for the year 
ending June 30, 1921, and that would form 
the basis of its final assessment for the year 
1921-22 under the Indian Income-Tax Aot 
yjj of 1918 and the Super Tax Aot XIX of 
1920, and of its assessment for 1922-23 
under the Indian Income-Tax Act XI of 1922. 
We are not concerned in this reference with 
the assessment for the year 1921-22. We 
are only concerned to see on what basis the 
assessment for 1922-23 has to be levied 
under the Indian Income Tax Aot XI of 1922. 

Under section 3 of the Aot 

Where any Act of the Indian Legislature 
enacts that income-tax shall be charged for 
any year at any rate or rates applicable to the 
total income of an assessee, tax at that rate 
or those rates shall be charged for that year 
in accordance with, and subject to the provi¬ 
sions of, this Act in respect of all income, 
profits and gains of the previous year of every 
individual, company, firm and Hindu undivid¬ 
ed family.” 

The term “ previous year ” is deBned by 
seotion (2) (11), and it is not dispa ted that 
for the assessment of the year 1922-23 the 
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" previous year” wifchin tbe meauin^ of seo- 
tion 3 was the year ending Juno 30, 1921. 
For the purposes of that aesossiueut tlie 
iuoomo, profits and gains of the Company were 
to bo asoertaiued for tho year ending June 30, 
1921. 

Section 10 provides how the profits and 
gains are to be computed and under sub¬ 
section (2) the deduction of certain allowaucos 
is permitted. Under sub-section (2), sub-clause 
{vii)t allowance could bo made in respect of 
any machinery or plant which, in consequence 
of its having become obsolete, had been sold 
or discarded. 

It is admitted that the year ending June 30, 
1921, the Company had discarded obsolete 
machinery to the extent of Rs. 72,460-0-0. 
Therefore in calculating the profits and gains 
for that year the allowance was permissible, 
the result was that the profits and gains for 
that year amounted to Rs. 2,70,223-3-2. The 
Commissioner of Income-Tax was of opinion 
that the profits and gains for the year ending 
June 30, 1921, for the purposes of the assess¬ 
ment for 1922—23, shall bo calculated with- 
out making that allowance on the ground that 
that allowance had already been made in 
computing the income for the year ending 
June 30, 1921, when making an adjustment 
for the financial year 1921 —22 of the actual 
income earned by the Company for that year 
under the provisions of Act VII of 1918. We 
do not think that the Commissioner of In¬ 
come-Tax was entitled to take that view. He 
was only concerned with the assessment for 
1922—23 and that assessment was to be 
based on the income, profits and gains of the 
Company for the previous year, which, as we 
have said, was the year ending June 30, 1921. 
He was bound to calculate the profits and 
gains according to the provisions of Act XI of 
1922, and as the Company were entitled to 
make that allowance for obsolescence under 
that Act, the Commissioner was bound to 
accept their estimate of their profits and gains 
for that particular year, and the fact that 
under the previous Income Tax Act the profits 
and gains for the then current year formed 
the basis of the assessment for that year, was 
irrelevant when considering bow the Company 
bad to be assessed for the years 1922-23 under 
Act XI of 1922. Assuming for the moment 
that the Company had earned a profit in the 
year, ending June 30, 1921, which was non- 


roourring, and in the nature of a wind-fall, 
undoul)todly tho Couimissionor would bavo 
had no hesitation in taxing it twice over, once 
under tho Act of 1918 and secondly under Act 
XI of 1922. 

The first quostioa is 

“ Whether having regard to section 10 (2) 
(w) (c) of Act of 1922 the Income tax OfTicor 
was not bound to allow tbe Company to deduct 
the sum of Rs. 72,460 for obsolescence in 
computing tho taxable income of the Company 
for the assessment of 1922-23 

It is difficult to understand this question. 
Section 10 (2) (w) (c) deals with depreciation of 
plant and buildings, not with obsolescence. 

The second question is also unintelligible 
and unnecessary. It will be simpler for us to 
state our answer to the reference in the 
following form :— 

This Court is of opinion that the Company 
were entitled in making their returns for the 
years 1922—23 on the basis of their income, 
profits and gains for the year ending June 30, 
1921, to deduct an allowance for obsolescence 
under section 10 (2) (viO- 

The Company will be entitled to their costs 
of the reference. 

Costs to be taxed as on the Original Side 
scale. 

2 . K. Answer accordingly. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 665 of 1922, 

April 29, 1924. 

Present ;—Mr. HalUfax, A. J. 0. 

SHANKAR RAO and another— 

Dependants Nos. 5 and 6 —Appellants 

versus 

GANPAT RAO— Defendant No. 4— 

Respondent. 

Transfer oj Property Act Act (IV of 1882), s. 74— 
Civil ProceAure Code (Act V of V3Q&)^App.D, Form 6, 
Suit by prtoT mortgagee^Subseguent mortgagee made 

parly _ Decree fixitig period of payment^Payment 

made by subsequent mortgagee— Final decree, whether 
can be passed in his favour in same proceedings. 
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■“K in a mortgage suit to which a subsequent mort¬ 
gagee is a party a preliminary decree is passed in 
Form 6 prescribed by the Civil Procedure Code, fixing 
successive periods of payment of the decretal amount 
by the mortgagor and the sub-sequeut mortgagee, and 
if the latter makes payment under such a decree, he 
acquires under section 74 of the Transfer of Property 
Act all the powers of the decree-holder prior mort¬ 
gagee in respect of that mortgage, including the 
right to continue the suit, which ‘.iocs not terminate 
till a final decree is passed, and is entitled to be 
transferred to the plaintifi side and a final decree 
passed in hia favour in the same proceeding, ip. lidb, 
ool. 1). 

Digambar v. Ganpat, 83 Ind. Cas. 4:)6 ; 12 N L. R, 
50, followed. 


Oopi Nurain Khauna v. Babu Bansidhar^ ‘27 A. 
325: y C. W. N. 577: 2 A. L. J. 336; 2 C. L. J. 173 • 7 
Bom. L. B. 427: 15 M-L. J. 191; 32 1. A. 123:8 Sat. 
P. 0. J. 799 (R, 0.), distinguished. 


Sundra lieddiar v. 
610; 24 M. Ij. J. 28; 
8G9; not followed. 


Sulbiah Kowidan, 18 Ind. Cas. 
3 M. h. T. 2G6; (1918) M. W. N. 


Appeal against the decree of the District 
Judge, Nagpur, dated the Slst August 1922, in 
Civil Appeal No. 64 of 1922. 

Mr. Atmaram Bhagwant, for the Annel- 
lants. 

Mr, B. N. Padhye, for the Respondent. 

JUDGMENT.— One Vithal Rao tiled a 

suit for foreclosure on a mortgage on the 8th 
of December 1920. The property mortgaged 
consisted of a four-pie share in each of the 
two villages of Digras and Isassari and two 
houses in Bigras. The respondent Ganpat Rao 
was impleaded m that suit as the fourth defen¬ 
dant, as he had subsequently purchased the 
two houses mortgaged. The two appellants, 
who are brothers, were also impleaded as the 
fifth and sixth defendants, being suhsequent 
mortgagees. Their mortgage covered both the 
village shares and another house, also in Dig- 

v!mortgaged to 
Vibhal Rao and subsequently sold to the res- 
pundent Ganpat Rao. 

On the 28th of June 1921 a prelimi¬ 
nary decree for foreclosure in Form No d of 
Appendix D of the Civil Procedure Code was 
passed against ail the defendants and time was 

allowed for payment up to the 28th of De- 
camber 1921. 

The appellants paid the whole amount into 
c-ourt on the 2lBt of December 1921 and it was 
subsequently withdrawn by the decree-holder. 


Thereafter on the 15th of March 1922 they 
applied to be made plaintiffs in the suit and to 
have a final decree for foreclosure passed in 
their favour, on the ground that section 74 of 
the Transfer of Pioperty Act bad invested 
them with all the rights of the original mort¬ 
gagee including the right to a final decree. 


This application was opposed by the 
respondent Ganpat Rao alone, who not only 
owned a part of the mortgaged property but 
also had purchased the preliminary decree and 
been brought on the record as decree-holder, 
thougli he preferred to do these things in the 
name of his son Bbaskar Rao who is joint 
with him. The reasons for this tortuous 
course are not clear, but wo are not concerned 
with the matter. The appellants succeeded 
in the first Court and were given the final 
decree for which they prayed, but on appeal 
by Ganpat Rao to the Court of the District 
Judge this decree was set aside, and they have 
now come in Second Appeal to this Court. 


The learned District Judge has followed 
the ruling of the Privy Council in Gopi Narain 
Khauna v. Babu Bansidhar (1) mentioning 
also that of the ^kladras High Court in Sundara 
Reddiar v. Subhiah Koundan (2) and of the 
Calcutta High Court in Sarat Chandra Hoy v. 
Nahapiet (3). The judgment of the Privy Coun¬ 
cil which was delivered in 1905 was based 
mainly on the consideration that thepayment of 
the decree bytbe puisne mortgagee extinguished 
it and left him nothing to exi’oute. But what¬ 
ever the state of things may have been 
before 1908, since then *'it is no longer open 
to any sort of doubt", as Drake-Brockman, J. 
0., said in Digambar v. Ganpat (4), "that a 
mortgage suit is pending at any rate till a 
final decree is pasesd". The consideration 
that influenced the Privy Council has, there¬ 
fore, no longer any force. Their Lordships 
also adverted to the impossibility in that suit 
of working out the respective rights of the 
different mortgagees without additions to the 
decree, which was in what is now called Form 
3, and recommended for use in such oases what 


(1) 27 A. 325; 9 C, W. N. 677 ; 2 A. L. J. 886; 2 0. 
L. J. 178: 7 Bom. L R. 427; 16 M. L. J. 191; 82 1. A. 
123 ; 8 Sar P. 0. J. 799 (P.O.). 

(2) 18 Ind. Cas. 610 ; 24 M L. J. 28 ; 18 M. L. T. 

266 (1918) M.W.N. 869. ’ 

(3) 8 Ind. Cas. 1142; 37 0. 907. 

(4) 33 Ind. Cas. 496 ; 12 N. L. R. 60. 
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has amoe been presoribed as I'orm 6. But 
here there is no question oC tiiat. The appel¬ 
lants do not wish to enforce tueir rights undor 
their own mortgage. 

[q the Madras case moutioned this 
ruling of the Privy Couooil was followed with¬ 
out any mention of the ohaupe in procedure 
which had by that time made it obsolete, it 
is to be noted that the ruling has not been 
published in the official Indian Hiaw Reports. 
Between the Calcutta case and the present 
case I am unable to hnd any connection. It 
seems clear than that there is nothing in the 
Privy Council case to prevent the appellants 
being made plaintiffs in the suit for the pur¬ 
pose of carrying it on; it was there held that 
they could not be made decree-holders for the 
purpose of executing the decree. 

The transposition of parties is authorised 
by r. 10 of O. I of the Civil ProoedureCode, 
as was explained in Brojerijra Kumar Das 
V. Qovinda Mohan Das (5) and under section 74 
of the Transfer of Property A t the appellants 
by their payment of the money due on the 
mortgage acquired “all the rights and powers” 
of Vitbal Rao in respect of that mortgage, 
which undoubtedly include the right to carry 
on the then pending suit on it. For those reasons 
the decree of the lower Appellate Court will be 
set aside and the final decree for foreclosure 
passed by the first Court will be restored. 
The respondent will pay all the costs. 

Q. R, D. Decree set aside. 

(6) 8i Ind. Oaft. 186 ; 20 C. W. N. 752. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 169 op 1923. 

July 21, 1924. 

Present : —Mr. Pullan, A. J. C. 

INUARPAL SINGH— Dependant- 

Appellant 

versus 

Bahu RAME3HWAR BAKSH SINGH 
—Plaintiff AND SANKATHA SINGH— 
Defendant—Respondents. 

Vendor and purchaser—Sale by person out of poase- 
ssion—Sale for consideration of costs of iitigatton to 
recover property—Gitanipcrty—Validity of sale- - 
Vesidor refusing to join as plaintiff Suit by vender, 
joining vendor as defendant, whether coinpetenU 

la India there no law of Champerty and a tran- 
naotion by which an indigent person oat of po8?e- 
arfion make^ over his propercy to some other person 
who is prepiroi to recover it bv paying the costs of 
the litigation, though involviuga claim of a specula¬ 
tive nature, is not invalid in law. (p. 23^, ool. 1). 

Kazim Husain Khan v. Achal Bam, 20 C. 149 : 
Achal Bam v. Knzim Zfuautn Khan, 27 A. 271 ; 15 
M. L J. 197 ; 8 Sar. V. 0. J. 772 ; 9 C. W. N. 477 ; 
8 O. C 155. 'i2 1. A. 118 (P. 0.), relied upon. 

Where a voodoc backs out of bis agreement with 
the vendee lo join with the latter as oo-plaintiQ in 
recovering possession of the subject-matter of the 
sale, then is no alternative for the vendee but to sue 
alone and implead the vendor as a defendant aud the 
suit cannot be said to be defective on that ground, 
(p. 296, col. 1). 

Appeal agaiuBb the decree, dated the 17th 
February 1923, in an Appeal No. 19 of 1922, 
preferred against the decree of the Munsif, 
Musafirkhana, District Sultanpur, dated the 
2l8t March 1922, in Original Suit No. 255 
of 1921. 

Mr. A. P. Sen, for the Appellant. 

Mr. Niamatullah, for the Respondents. 

JUDGMENT .—The transactions out of 
which this appeal arose are as follows: 
Cbandka Singh, Dwarka Singh and Sheo Dayal 
Singh were brothers. Chandka Singh left certa¬ 
in property whioh was held by hie widow for 
her life-time. On her death mutation was 
effected in the names of Chandka Singh’s 
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fewo nephews Saukata Singh and Indarpal 
Singh. The latber, however, obtained an alte¬ 
ration of the papers in bis own name by set¬ 
ting up a will in his favour, oankata Singh 
retaliated by selling half of his share in the 
property to the present plaintiff for a nominal 
sum of Rs. 1,000 which would cover the cost of 
the litigation necessary to recover half of the 
whole property from the hands of Indarpal 
Singh. When, however, the plaintiff prepared 
to bring the proposed suit, Sankata Singh refus¬ 
ed to join him and was very evidently won 
over by his cousin Indarpal Singh. CoQse* 
quently the plaintiff made Sankata Singh a 
co-defendaub, and he has obtained a decree in 
his favour for one-fourth of the whole property 
loss a certain sum of money found by the 
Court of first instance to be due bo Sankata 
isingh as balance of the sale consideration. 
In appeal only two points have been raised, 

(1) that the whole transaction was ab initio 
void as being a sale of a share in litigation and 

(2) that the plaintiff according to the terms of 
hie agreement could only bring the suit in 
conjunction with the vendor. The second 
plea is of little force for it is impossible bo 
make any person join as plaintiff in a suit and 
all that any plaintiff can do is bo impload 
such a person as co-defendant. This has 
been done in the prasont case and the 
suit is nob defective on that ground. 
It is admitted that under section 6 of the 
Transfer of Property Act a mere right 
bo Sue cannot bo sold. In India, however, 
there is no law of champerty and there have 
been countless oases in which indigent 
persons have made over property bo which 
they lay claim to some other person who is 
prepared to pay the costs of litigation. Such 
18 the case reported in Kazim Hussain Khan 
V. Achat Bam (1) and which was ultimately 
decided by the Privy Council in the ruling 
reported in Achat Bam v. Kazim Hussain 
Khan (2). The present case is similar in 
character and certainly involves a transfer of 
property and does nob convey a mere right to 
bnng a suit. The rulings cited by the learned 
Counsel for the appellant deal with oases of 
pre-emption in Oudh which are governed by 
a special law, and they have no direct bearing 
on the present suit. Undoubtedly the 


(1) 2 O. 0.149. 

772^^ nJ'JVr/. 9 Sar. P. 0. J. 

772, 9 0. W. N. 477; 8 0. 0. 155; 32 I. A. 118 <P. 0.). 


plaintiff's claim is in a sense a case of specula- 
bioQ in litigation but it is not of such a nature 
as to be rendered invalid in law. The 
transactions out of which the suit arose are 
no more creditable to the defendants than to 
the plaintiff, and I am not prepared to inter¬ 
fere with the concurrent findings of the two 
lower Courts. I, therefore, dismiss the appeal 
with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 284-B of 1923. 

April 30, 1924. 


Present Mr. Kinkhede, A. J. 0. 

VENKAT BHAT— Plaintiff—Appellant 

versus 

Mt. YAMUNA AND ANOTBER— 

Defendants—Respondents. 

Civil Procedure Code {Ad V of 190S) 0. II, r, 2, 
scope of■^**Catt$c of action", meaning of ^Different 
properties—Different acts of ouster—Separate suits 
whetlwr barred—Limitatton Act {Act IX of 1908) 
s. Plaint rettimed for want of jurisdiction'^ 
Exclusion of ttme occupied. 


A cause of action refers entirely to grounds set forth 
in the plaint and has no relation whatever to the 
defence which may be set up by the defendant nor 
does it depend upon the oharaoter of the relief prayed 
for by the plaintiff, (p. 2d8, col. 2). 

A cause of action mast be antecedent to the 
institution of the suit. If the cause of action in the 
subsequent suit is different from that in the first 
suit the subsequent suit is not barred under O. II» 
r. 2 of the Civil Procedure Code. (p. 288, col. 2). 

Order II, r. 2 of the Civil Procedure Code will 
have no application where properties are difierent 
and plaintiff’s tights are infringed at different times 
by different aots of ouster, because the object of this 
rule is to give effect to the maxim interest reipubiicas 
ut sit finis litiwn. 

Where a Court returns a plaint for want of juriadio- 
tion the time occupied in that Court counts towards 
limitation and saves it under section 14 of the liimi- 
tation Act- 

Appeal against the decree of the District 
Judge. Amraoti, dated the 30bh June 1923, in 
Civil Appeal No. 32 of 1923. 
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Mr. B. R. Pendharkavt for the Appollaofc. 

Mr. M. R. Bobcle, for fehe Respoodents. 

JUDGMENT. —Tho sole question is whe¬ 
ther the present suit is harrod by O. IT, r. 2 
of the Civil Procedure Code. It has beno dis¬ 
missed by both the Courts below on that 
ground. One Gopibhat had two sons-Narayan- 
bhat and Venkatbhat (plaintiff'. Narayan- 
bhat died in 1911. His son Ganpati had 
predeceased him leaving a widow Vi, Saras- 
wati. Yamunabai (defendant No. 1) is tho 
daughter of Narayanbliat ai’d wife of Kesheo- 
bhat (defendant No. 2\ The present defendant 
No. 1 Yamunabai filed Civil f^uit No. 187 of 

1913 against the said Saraewatibai and the 
present plaintiff Venkatbhat for possession of 
tlie fields Survey Nos. 23 and 29 of mouza 
Mangrul and a house of ‘•nouza Wun besides 
other properties on the ground that she suc¬ 
ceeded to the estate as heir of her father Nara- 
yanbhat. She also claimed damages for loss of 
crops of the fields. The suit was dismissed by 
the Sub-Judge Yeotmal on 13th November 

1914 on the ground that the property was not 
proved to be the separate property of Narayan- 
bhat and could not, therefore, devolve on his 
daughter Yamunabai. Both Saraswatibai and 
Venkatbhat had contended in that suit that 
Narayanbhat with the advice of Venkatbhat 
gave to Saraswatibai in 1906 the Mangrul fields 
for her maintenance and the Wun house for 
her residence, and that she was in possession 
of the said property in virtue of that arrange¬ 
ment. Venkatbhat resisted the claim on the 
ground that the property was vested in him 
by right of survivorship. The Court came to 
the conclusion that no partition was proved 
and, therefore, the property being joint Venkat¬ 
bhat took it by survivorship to the exclusion 
of Yamunabai defendant No 1. Yamunabai’s 
claim thus stood dismissed in 1914 (See Ex. 
P-3). The fields and the bouse thus remained 
in the possession of Saraswatibai till her 
death. It appears her death took place either 
on the 3rd or 4th of March 1918. 

On 11th May 1918 the present plaintiff 
Venkatbhat instituted Suit No. 196 of 1918 
in the Court of Munsif, Kelapur for possession 
of Wun House against the present defendants 
Kos.l and 2 alleging that it belonged to him and 
that the defendants wrongfully took posses¬ 
sion of a part of the bouse on 4th March 1918 


and of the other pari, on 23rd Maroli 1918. 
Tiio defendants disputed tlio valuation of tho 
house as made in fclio plaint in bhrb suit and a 
preliminary inquiry was hold on that point. 
Tlio Court oarao to the conolusion bliab the 
value of tlio lions > was Rs. l.qoO and tliat. it 
was l^eyond the limits of tlie pi'cnniary juris¬ 
diction of tliat Court an:l, bliercforo, returnod 
tho plaint for prosontation to the Court of 
higher juriediotion of 19bh !>ecember 1918. 
Nothing was done after that till i4th .Tuly 
1920. On 2lRt July 1920 that plaint was 
presented bo the Court of Sul> .ludge. Yeotmal 
along with a petition drawn up under date 
14th duly 1920 Kx. 1^-1 which contains the 
following important allegations which have a 
great bearing on tlio question wliebbor O. 11, 
r. 2 of the Civil Procedure Code applies 
bo the present suit. That suit is Civil 
Suit No. 102 of 1920 of Sub-Judge's Court. 

"After the institution of the suit in tho 
Court of Munsif, Kelapur namoly in the 
month of June 1918 plaintiff was dis 
possessed by defendants Nos. 1 and 2 of 
two fields. 

Survey No. Area. Assessment. 

28 28-16 22 

29 20-28 13 

situate at Mangrul Mardi. 

The plaintiff’s title bo these fields and the 
house in suit has been the subject-matter of 
the previous litigation and has been once 
adjudicated upon and there would be common 
question of law and fact with respect of this 
property. Plaintiff, therefore, prays that be 
should be allowed to add this cause of action 
and the relief about possession of these fields 
in the suit presented to-day as both these 
causes of action against the same defendant can 
be conveniently tried in this case and as this 
course will avoid multiplicity of suit.” (The 
italics are mine.) 

Apparently no orders were passed on this 
application by the Sub-Judge. The suit was, 
however, decreed against Yamunabai on her 
admission that the question of Venkatbbat’s 
title to the property was res judicata by reason 
of the decision in the former suit No. 187 of 
1912 but the claim was decreed against her 
husband also in ignorance of the fact that he 
hod put no appearance and made no such ad¬ 
mission. This was on lOth January 1921. 
Taking advantage of this Kesheobbat appealed 
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to the Digbrict; Judge urging that the plainbiff 
could nob succeed as against him as he was not 
bound by the decision in Suit No. 187 o^ 1913 
to which he was nob a party. This appeal 
No, 79 of 1921 was filed on 2n<i March 192 L 
and the case was remanded on 29bh September 
1921 bo permit the defendant Kesheobhab to 
contest the suit on the merits. After remand 
the defendant Kesheobbat raised pleas of parti¬ 
tion and nuncupative will by Narainbhat in 
his favour bub they failed and the claim was 
decreed on the merits as against him, on 25th 
March 19_^2. Defendant Kesheobbat preferred 
appeal against the said decree dated 25bh 
March 1922 but without success. The Appel¬ 
late Court’s judgmonb is dated 17bh November 
1922. 

After the disposal of the suit on lObh 
January 1921 bub during the pendency of the 
appeal No. 79 of 1921 by Kesheobhab which 
reopened it the present suit for possession 
and meme profits of the fields for three years 
was instituted by plaintiff against both the de¬ 
fendants on 6bh April 1921, in the Court of 
Munsif, Kelapur. The plainbiff alleged that 
the fields wore in the possession of Saraswatibai 
for maintenance and that on Saraswatibai’s 
death the plaintiff’s right bo possession accrued 
but that as ho was dispossessed from the 
fields by the defendants on 25bh June 1918 
the defendants were liable bo be ejected as 
trespassers and bo pay mesne profits bo plainb¬ 
iff. The defendants amongst other defences 
pleaded the bar of O. 11, r. 2, of the Civil 
Procedure Code alleging that the cause of 
action in the previous suit No. 196|18 and in 
the present suit was illegal dispossession by 
defendants Nos. 1 and 2 at the time of 
Saraswabibars death, and that the plaintiff 
could nob legally split up his claim. The 
plaintiff alleged that the causes of action were 
different and that in any case he was not 
aware of the existence of his cause of action 
at the time he filed his former suit No. 196 
of 1918, This gave rise bo issue No. I which 
ran as follows :— 

" Whether the suit is barred by O. II, r. 2? 
Whether plaintiff gob possession of the 
fields and house on the death of Saras- 
wati and was plaintiff subsequently 
dispossessed by defendants as alleged by 
plainbiff ? 

The first Court found the issue in plaintiff’s 
favour and held that his cause of action was 


different and arose on 25bh June 1918 i.e., 
after the suit was filed in the Munsif’s Court, 
when be was dispossessed of the fields. That 
Court disbelieved the evidence adduced by the 
defendants to show that plaintiff was nob dis¬ 
possessed. The cause of action in the pre¬ 
vious suit No. 196 of 1918 related to the 
house at Wun from which he was ousted on 
4bh and 23rd March 1918 while the present 
suit related to the fields at Mangrul from 
which the plaintiff was dispossessed on 25th 
June 1918. A cause of action is defined as 
constituting every fact which it would be 
necessary for the plaintiff to prove in order to 
support his right to the judgment of the 
Court. It refers entirely to grounds set forth 
in the plaint as the cause of action and has no 
relation whatever bo the defence which may 
be set up by the defendant; nor does it 
depend upon the character of the relief prayed 
for by the plaintiff. In other words it refers 
to the media, upon which the plaintiff asks the 
Court to arrive at a conclusion in bis favour. 
A Gauge of action must be antecedent to the 
institution of the suit. See Gohind Bamanju 
Das V. Debendrabala (1). If the cause of 
action in the eubsequont suit is different from 
that in the first suit the subsequent suit is not 
barred. See MulUck Eefait Hossain v. Sheo 
Pershad Singh (2). lb has been held that 
two separate suits by the plaintiff against the 
same defendant for possession of two houses 
acquired under one sale-deed are not barred 
where his ouster from the two bouses on 
different occasions gave rise to two separate 
causes of action which he was not bound to 
join in the former suit, there being nothing in 
the Civil Procedure Code to compel him to do 
so. The words subjects in dispute used in O. II, 
r. 1 must mean in relation to the former suit 
the house in Wun only, while the same words 
in relation to the present suit must mean the 
fields in Mangrul. I have already stated 
above that the ouster of plaintiff from the 
Mangrul house was stated to have taken place 
partly on 4bh March 1918 and partly on 23rd 
March 1918, whereas his ouster from the 
fields of Mangrul took place as found by the 
Court of first instance on 25th June 1918, 
Bach of these ousters furnished a separate 

(1) 69 Ind. Gas. 23J; 14 P. L. J. 887 at p. 
898. 

(2] 23 a. 621 at p. 826; 12 Ind. Deo. (N. 8.) 
646< 
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o&ase of aobion to the plaintiff and he waff, 
under no obligation to join hi^ aevernl oauena of 
aotion together. Of, Tiiayifulhi Khan v. Na<:ir 
Khan (3) and Jardine Skinner and Cn., v. R ined 
SA-ima Roondure^ Dehia, ^4) and Ttityi loonier 
Saha V. J. P. Dclanneu (5' and Nayai/an v. 
Shamrao (6). Theinfringment hy the defendant 
of the plaintiff’s right plays an important part 
in giving rise to a cause of action and oonse- 
quently plaintiff oonld have had no cause of 
action to sue the defendants for fields until 
they illegallydispossessed him from them. The 
result is that until 25th .Tune 1918 plaintiff 
could not fancy that simply because the defen¬ 
dants took possession of the house at Wun 
illegally, they dispossessed or must have 
dispossessed him also from the fields of 
Mangrul, and include, in the former suit 
for the house, his claim in respect of the 
fields also, on the. mere ground that his title 
to both the items of property was common. 
"Whore, therefore, properties are dilTerent and 
plaintiff's tights are infringed at different times 
by different acts of ouster, as in the present 
case, O. TI, r. 2 of the Civil Procedure Code, 
will have no application, because the object of 
this rule is to give effect to the maxim interest 
reipuhlicne ui sit finis litium. In Brunsden v. 
Humphrey (7), it was held that damage to 
goods and injury to person although they have 
been occasioned by one and the same wrong¬ 
ful act, are infringements of different rights 
and give rise to distinct causes of action. This 
clearly shows that where there is some dis¬ 
crepancy in the two causes of action they are 
different, and they need nob be the subject of 
one suit. The rule merely requires that every 
suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of 
the cause of aotion on which the suit is found¬ 
ed, and not that every suit shall include every 
claim on every cause of action which the plaint¬ 
iff may have against the defendants in res¬ 
pect of the subject-matter, of the suit. As 
observed by Their Lordships of the Privy 
Council in Saminatkan Chetty y. Paloninppa 

(S) 6 A. 616 : A. W. N. (1884) 186 ; 4 Ind. Dec- 

(N. B.) 916. 

(4) 18 W. B, 196. 

(5) 20 W. R. 108. 

(6) 27 B 379 atp. 8S5 : 6 Bom. L. R. 238. 

(7) (1886) 14 Q. B. D. 141 : 68 Ii. J. Q. B. 476 ; 61 
Ij. T. 529 : 83 W. B. 944 ; 49 J, P. 4. 

I CU87 


Ohelty (8), the rule is directed bo securing blie 
exhaustion of the relief in rospeot of a cause of 
action, and not to the inoUision in one and the 
same aotion of different causes of aotion, even 
thougli they arise from the same bransacb'on.” 

In the plaintiff’s applioab'on dated 14bh .fuly 
1920, filed along witli the plaint presented on 
21st July 1920, plaintiff distinctly stated tliat 
the cause of action in respect of the fields was a 
different cause of action, which arose only 
by reason of the ouster dated 25bh Tune 1918, 
and he prayed for permission to add the 
new cause of action. He was under no oblig¬ 
ation to add it, but in his application he has 
signified clearly that evonthen, he looked upon 
his ouster from the house, and his ouster from 
the fields, as constituting different or separate 
causes of action. It will thus he seen that the 
present suit in respect of the fields of Mangrul 
based as it is upon his ouster therefrom on 
25bh June 1918, is not barred by O. II, r. 2. 

It is, however, argued that if the date of the 
institution of the suit be taken to bo 21sb July 
and not 11th May 1920 the plaintiff’s cause of 
aotion in respect of the fields was also anterior 
to the iDatitution of the former suit. I am not, 
however, prepared to accept this contention as 
correct. Where a Court returns a plaint for 
want of jurisdiobioQ the time occupied in that 
Court counts towards limitation and saves it 
under section 14 of the Indian Limitation Act 
from being barred I, therefore, regard the 
date of the initial institution of the suit as the 
date of its institution even for the purposes of 
the operation of the bar of O. II, r. 2, Civil 
Procedure Code. 

For all theae reasons I am of opinion that 
the suit has been wrongly thrown out as bar¬ 
red by O. II, r. 2. The case is, therefore, 
romanded to the Court of first instance for 
disposal on the merits according to law. The 
Court-fee paid on the memorandum of appeal 
bo this Court as also bo the District Judge’s 
Court, will be refunded bo the appellant. Other 
costs in this and the lower Appellate Court 
will be paid by the respondents. Costs in the 
first Court will abide the result. 

G. R. D. Case remanded. 

(8) 26 lod Gas. 228; 411. A. 142 at p. 140; 18 0. W. 
N. 617 ; 17 New Law Reports 56 ; b3 D J. P- C. 
131 ; 11914) A. 0. 618 ; HO L. T. 913 (P. 0). 
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CALCUTTA HIGH COURT. 

Appeal from Appeli.-ate Decree No. 20^4 

OP 1921. 

April 10. 1924. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Graham. 

IIARIBAM MAHATA— PLAINTIFF— 

Appellant 

versus 

MAHE3H CHANDRA MAHATA— 
Defendant- -Respondent. 

Civil Prccednre Code {Act T o/ 1909), s. lOO^Secojid 
appeal-^FirMng of Jact. 

A Hading of fact cannot be interfered with in 
second appeal unless it can be shown that there is no 
GvidoQce to support it or that it has been influenced 
by an erroneous view of the law. (p. 2d0, col. 2). 

Appeal against the decree of the District 
Judge, Midnapore, dated the 11th August 
1921, affirming the decree of the Munsif, 
Second Court, Midnapore, dated the 26th May 
1920. 

Babu Panchanan Ghosh (with him Babu 
Karnamoy Bose\ for the Appellant. 

Babu Santosh Kumar Pal^ for the Res¬ 
pondent. 

JUDGMENT.- This is an appeal by the 

plaintiff against the judgment and decree 
of the District Judge of Midnapore reversing 
the judgment and decree of the Munsif, 
2Dd Court, Midnapore, and arises out of a 
suit for the recovery of the money iu lieu of 
paddy on a mortgage-bond. The defendant 
(now respondent) admitted execution of the 
mortgage-bond but pleaded that it had been 
satisfied by the execution of a subsequent bond 
(Exhibit A.) on the 30tb Bisakh 1323 corres¬ 
ponding to the 13th May 1916. The Trial 
Court disbelieved the story of payment. On 
appeal the District Judge held that the bond in 
suit had been satisfied and discharged by the 
execution of the second bond and accordingly 
allowed the appeal and dismissed the suit with 
costs. 

The plaintiff has now filed this second ap¬ 
peal. In our opinion the matter is concluded by 
the finding of fact arrived at by the first Ap¬ 


pellate Court, The learned District Judge has 
found that the bond in suit was satisfied and 
discharged by the second bond. That is a 
finding of fact with which we cannot interfere 
unless it can be shown that there is no evid¬ 
ence to support it or that it has been infiaeno- 
ed by an erroneous view of the law. It is 
clear that there is evidence on which such a 
finding could bo arrived at and the learned 
District Judge has given reasons for his 
coDolueion. Whether these reasons are 
good reasons or bad reasons it is not ne¬ 
cessary for us to consider. If we did we 
should be virtually bearing an appeal on the 
facts. The learned Vakil for the appellant has 
argued that the second bond was cumulative 
and not substitutionary and that the original 
obligation, the mortgage-bond, was not des¬ 
troyed thereby unless it has been distinctly 
found that that was the intention of the par¬ 
ties. It seems to us that that is in effect the 
finding of the District Judge. He has also 
found that there was a satisfactory explanation 
of the omission on the part of the plaintiff to 
return the first bond. 

In the result we find that no case has been 
made out for our interference in second appeal. 
Nor do we see any reason to suppose that sub¬ 
stantial justice has not been done. The appeal 
is accordingly dismissed with costs and the 
decree of the lower Appellate Court is affirm¬ 
ed. 

B. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order 

No. 90 OF 1922. 

March 11, 1924. 

Present ;—Mr. Justice Jackson. 

P A V AN I STJ BB AM M A— Petitioner— 

Appellant 

tersws 

MUNGAMUB VENKATAKRISHNA ROW 

AND OTHERS—COUNTER-PETITIONERS 

—Respondents. 

Bindn Law-’Widoto's income from husband's es¬ 
tate —Sridbanam or accretion—Presumption, 
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The genetal presumption is that the inoome of a 
Hindu widow from her husband's estate is an aoore- 
tion to the corpus and not her s/rid/tanaiH* unless it 
is shown to have been dealt with by bet as her own. 

Nabakishore Mandal v. Upendmkiskoro Mat^aU 
66 Ind, Oas. 805 ; 42 M. L. J. 2b8 ; 20 A L J. 23 ; 
(1932) M W. N. 95 ; 26 C W. N. 822 ; 85 0- L. J. 
ll'l ; 94 Bom. b. R. 84d ; 15 L. W. 417 ; 30 M L. T. 
931 ; 8 P. L. T. 311 ; (1929) A. L R. (P. 0.) 39 (P. 0.), 
followed. 

Akkanna ▼. Venkayya t 25 M. 351 ; 13 M, Xj, J. 6; 
Subramamun Chctti v. Arunachalam Cheiti, 28 M« 
1 (F. B.), not followed. 

Raja oj Raninad v. Sutidaraw Pandaj/asonti 
Tevar, 49 Ind. Gas. 701 ; 42 M. 081 : 17 A. L- J. 169 ; 
36 M. L. J. 164 ; 93 0. W. N. 549 ; 20 C. b. J. 561 ; 
26 M. L. T. 400 ; 31 Bom. L. R. 885 ; (1919) SI. \V. 
N. 511 ; 10 Ii. W. 329 »P. 0.), oonsidoced 

The bare fact that the widow had obtained a 
decree fo^ arrears of rent is not proof surdoient to 
rebut the presumption, (p- 291» col. 2). 

Appeal against the order of the Court of the 
Subordinate Judge, Nellore, in Appeal Suit No. 
36 of 1921 (Appeal riuit No. 17 of 1921, on the 
file of the District Court, Nellore) preferred 
against the order of the Court of the District 
Munsif, Kavali, in B. P. No. 1647 of 1919, in 
O. S. No. 463 of 1914. 

Mr. T. V. Bamanatha Iyer, for the Appellant. 


JUDGMENT. —Respondents are absent 
and this appeal is heard cx parte. A wido^v 
obtained a decree in Original Suit No. 463 of 
1914 on the file of the Court of the District 
Munsif of Kavali for arrears of rent and 
died before executing it. Her son s daughter 
olaimed to execute it as succeeding to the estate 
of the widow’s husband under a Will. Her 
daughter’s daughter olaimed to execute it as 
heir to her private estate arguing that the 
money if collected would be part of the income 
and the widow could treat it as her siW- 
dhanam. The District Munsif accepted this 
plea, and the son’s daughter appeals. In 
IJahakishore Mandal v. Upendrakishore Mandal 
(l)it has been held by the Privy Council 
tbat if the atridhanam was due to accu¬ 
mulated savings from the income of the 
property received from her husband’s estate, 
the widow might so deal with it that 
it would remain her own, yet it must be 


(1) 66 Ind. Ofts. 806: 42 M. b. J. 353; 20 A. b. J. 22; 
(1922) M. W. N. 96; 26 0- W. N. 822 ; 85 0. b. J. 116: 
94 Bom. Li B. 846; 16 L. W. 417 ; 30 M. b. T. 234 : 3 
B, L. T. 811 : (1999) A. L B. (P.a) 89 (P.O.). 


shown bo have boon so dealt with. It was 
hold in Madras tiiat bho onus lay the othoi- 
way ; Akk.innn v. Venkijfija (2) and fcliis 
ruling was uphold in Su'>i\i-ma7iian Clielti v. 
Arunackelam Cheiti (3) whore bho ruling in 
Nabhakishore Mtuvial v. Upendrakishore 
Mandal (i) seems to havo boon overlooked. 
Id Raja of liamnad v. tsundaram Pandya- 
saviy Tevar (4) occurs this passage at page 
688 . 

'* a widow may so deal with fcho income of 
her husband s estate as bo make it an 
accretion to the corpus. It may bo that 
the presumption is the other way. A 
case has been cited bo their Lordships 
which seems so to say. Bub at the out¬ 
side it is a presumption and it is a ques¬ 
tion of fact bo be determined if there is 
any dispute whether a widow has or has 
not so dealt with her property.” 

I do nob think that this last ruling detracts 
from the clear ruling in Nabhakishore Mandal 
V. Upendrakishore Mandal (1) and so it is held 
in Mayne's Hindu Law, page 915, 9bh Edition. 

“ This view {Akkanna v. Venkayya (2) and 
Subramania Cheliy v. Arunachalam 
Cketti) (3) is no longer tenable.” 

The bare fact that a widow has obtained a 
decree for arrears of rent is nob proof that she 
so dealt with the property as to make it 
remain her own. 

Accordingly the appeal is allowed with 
costs and the order of the lower Court is 
reversed. 

jj, V. Appeal allowed. 


(2) 25 M. 851 ; 12 M. L. J. 5. 

13) 28 M. 1 IF. B.). 

(4) 49 lad. Gas. 704 ; 42 M. 681 : 17 A. L. J. 153 ; 
36 M, L. J. 164 ; 23 G. W- N. 549 ; 29 0. L. J. 661 ; 
25 M. L.T. 400 ; 21 Bom. L. R. 885 ; (1919) M. VV. N. 
611 : 10 L. W. 322 'P.C.). 
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RAJ CHANDRA BANIK V. ISWAR CHANDRA BANIK 

CALCUTTA HIGH COURT. 

Appeal from Appellate Order No. 208 

OF 1923. 

April 4, 1924. 

Present: —Mr. Justioe Suhrawardy and 
Mr. Justice Graham. 

RAJ CHANDRA BANIK and others — 
Defendants —Appellan ts 

versus 

ISWAR CHANDRA BANIK and others — 
—Plaintiffs—Respondents. 

Civil Procedure Code {Act V of 1909), 0. XXVh r. 9 
—Local vMpeciim^Jtcdgmcnl, wliether can be founded 
on tnspection^Record of inspection, wheOier necessary. 

Though the Civil Procedure Code empowers the 
Court to go on looal iospeotioa of any property ia 
re^peot of which it is oalleJ upon to decide a question 
in controveray, it ia still the duty of the Court not 
to make the result of such inspection the foundation 
of Us judgment which must be based upon evidence 
adduced by tue parties. It does not entitle the 
Judge to put hi.s view obtained by means of such 
inapcotion in plaoe of evidence, (p. 292, col. 2). 

nothing, however, in the Code to make it 
Obligatory on the Court when holding a looal inveati- 
gatiou to leave a note of the same on the record 

?P 293%ori) it. 

Appeal against the order of the Sub-Judge. 
Second Court,Tipperah, dated the 2Dd February 
1923, reversing the order of the Munsif First 
Court, Brahmanbissa, dated the Ist May 1922, 

Babu Gopal Chandra Das, for the Appellants. 
Babu Sasadhar Roy, for the Respondents. 

JUDGMENT. 

Suhrawardy, J.-Thia is an appeal from 
an order of the Subordinate Judge of Tipperah 
remanding the case to the Court of the Muu- 
sif for re-trial. The suit was brought by the 
plaintiff for declaration of his right over a 
pathway. The learned Munsif held a local 
investigation and after recording the evidence 
dismissed the plaintiffs’ suit There was an 
appeal and the learned Subordinate Judge 
without going into the evidence or merits of 
the case, remanded it for re-trial by the ffrst 


Court on the ground that the Munsif bad 
made use of his knowledge of what he saw in 
the locality, without making any note of the 
result of his inspection. Reliance has been 
placed by the Court below on the case of Bat 
Kishori Ohose v. Kumudini Eanta Ohose (1). 
That case was decided under section 392 of 
the repealed Code of 1882. In the new Code 
there has been some alteration in that sec¬ 
tion as well as in the rule regarding the ins¬ 
pection of the locale by the Court. Section 392 
of Act XIV of 1882 has been enacted word 
per word in O.^^XXVI, r. 9 with the exception 
of the words— and the same cannot be con¬ 
veniently conducted by the Judge in person ”. 
These words have been left out in view of the 
new provisions introduced in the present Code 
by O. XVI11, r. 18 which invests the Court 
with power to inspect a property at any stage 
of the suit. Although there has been this alter¬ 
ation in the law the law as it stood before has 
not been materially changed. Though the pre¬ 
sent Code empowers the Court to go on looal 
inspection of any property in respect of which 
it is called upon to decide a question in contro¬ 
versy, it is still the duty of the Court not to 
make the result of such inspection the founda¬ 
tion of its judgment which must be based upon 
evidence adduced by the parties. It does not 
entitle the Judge to put his view obtained by 
means of such inspection in plaoe of evidence. 
The Judge is to hold such inspection for the 
purpose of better following and understanding 

the evidence adduced before him or to test its 
accuracy. 

In the present case what the learned Mun- 

jsif did is this. It was a part of the plaint- 

the pathway extended be- 

Ju TV defendants up to 

the District Board road. The learned 

Munsif found on inspection of the loca¬ 
lity that the broad pathway extended up to 
the bouse of defendants Nos. 6 and 9 and 
beyond that there were merely footpaths in 
several directions. He further observes in 
one portion of his judgment “ I had been to 
the locality being accompanied by parties and 
am convinced that the disputed pathway 
which is broad enough for use for all purposes 
18 a passage common to the members of the 
ouse of defendants and though a single foot 
pathway can be traced from bouse to house 

(1) U Ind. Oas. 377 : 16 0. L. J. 138. 
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beyond bhe house of defoodants Nos. 5*9 or 
beyond the eastern bank of tho tank up to the 
Municipal road mentioned above as in any 
other direction it can in no case be said that 
the disputed pathway has extended further 
east beyond the houses of tho defendants. ' 
The learned Vakil for the respondent has 
argued that the learned Munsif has correctly 
stated the facts as they appeared at the time 
of the inspection but not the facts when the 
obstruction occurred i.e, more than a year a^o. 
That may be so and it is a matter of evide .ce. 
The learned Munsif accepted all the evidence 
the parties chose to adduce. He did not shut 
out any evidence. It is, however, argued 
that as the learned Munsif left no note on the 
record of the result of his inspection, it was 
not possible for the plaintiff bo foresee the 
points that struck the Munsif most and to 
adduce evidence to explain it. 1 do not desire to 
be a party to laying down any such proposition 
as has been done in some of the cases, that it 
is the duty of the Court when bolding a local 
inspection to leave a note of the same. There 
is nothing in the statue to make it obligatory 
on the Court and no such provision should be 
read into it. The only limitatiou that has been 
placed on the right of the Court to make such 
local inspection is that the Judge should not 
make it the basis of his judgment irrespective 
of the evidence adduced by the parties. In 
this particular case the learned Munsif has 
not made hie observation of the locality tho 
foundation of his judgment. He has con¬ 
sidered the plaintiff's case as placed before 
him and attempted to be proved before him by 
evidence. He observes that the plaintiff has 
based his claim on prescription and finds that 
the plaintiff came into occupation of tho alleged 
dominant tenement within 20 years and that 
before his occupation the whole looality was 
jungle. From these facts he has come to the 
oonolusion that the plaintiff has not acquired 
any right of prescription by user. He has 
further examined the evidence and came to 
the conclusion that the plaintiff did not aquire 
any right of way over the disputed property 
either by prescription or as a way of necessity. 
The evidence on this point has been dealt with 
fully in a lengthy judgment. In my opinion the 
view taken by the Subordinate Judge that as 
the Munsif did not keep a note of the result of 
his inspection bis judgment is to be set aside 
and the case has to be retried is not correct. 


Tho result is that tho order of the Court of 
appeal below is sot aside and the case remitted 
to it for hearing of the appeal on merits and 
according to law. Costs will abide the result. 
Tlio hearing fee is assessed at ouo gold mohur. 

Graham, J.—I agree. The Trial Court 
clearly had power under O. VUI, r. 18 of the 
Code of Civil Procedure to make the local in¬ 
spection. This provision appears to have l) 0 en 
overlooked by the first Appellate Court. Two 
main points have been urged on behalf of the 
appellants firstly—and this is the main conten¬ 
tion—that the learned Munsif was not entitled 
to base his judgment on what he found at the 
time of local inspection ; and secondly that if 
he made such local inspection be ought to have 
placed on record a note of what he observed 
at the time so as to make the parties ex¬ 
plain any matter that might arise therefrom 
and to cross-examine if necessary. With re¬ 
gard to the first point it is to be seen whether 
the Munsif has in fact based his decision on 
what he observed at the time of the local ins¬ 
pection; on a careful consideration of the matter 
it appears to me that the Munsif cannot be 
said to have based his judgment on the result 
of hia local inspection. On the contrary, 
ho has dealt with the evidence at some length 
and it cannot, I think be said that his judg¬ 
ment is based entirely on what he observed 
when be went to the locality. 

We have been referred to the case of 
Ahmed Sahih Shuhari v. The Magnesite 
Syndicate Ltd., (2) but that case is clearly dis¬ 
tinguishable as the decision there was found to 
be based solely on the result of^the local inspec¬ 
tion. As regards the second contention it is 
to be observed that the Civil Procedure 
Code nowhere lays down that the result of a 
local enquiry must be placed on record and I 
do not think that we ought to read into the 
rule something which has not been stated 
therein. If it bad been the intention of the 
Legislature that this should be done it could 
easily have said so in plain language. 

For the reasons given I agree that the ap¬ 
peal must be allowed and the case sent back 
bo the Court below to be disposed of in aooord- 
ance with law. 

M. B. Appeal allowed. 

(2) 29 Ind. Oas. 60 ; 39 M. 601 ; 2 L. W. 460 ; 17 
M. Ii. T. S87 ; 98 M. L. J. 698. 
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SABU BIBI V. ISMAIL SBEIE 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2322 OF 1922. 

July 12, 1923. 

Present: —Mr. Justioa Baukia and Mr. Justice 

Ghose. 

SAHU BIBI— Defendant — Appellant 

versus 

ISMAIL SHEIK— Plaintiff — 
Respondent. 

Muhammadan Law^Domr debt, nature of _ Hus- 

ittfki's estate* possession of—Consent of heirs. 

The widow of a MuhammadaD of the Sunni School 
has for her dower the rights of an ordinary creditor 
and can be given, only by the consent of her 
husband or his heirs a right to possession of the 
estate until by the rents and profits the debt is 
liquidated, (p. 2'J5, col, 2). 

HamiraBibi y. Zubaida Bihu S6 Ind. Oas. 87 ; 38 
A. 691; 21 C. W. N. 1 ; 11 A. L. J. 1055 ; 18 Bom. 
L. R. 9y9 : 91 M. L. J. 709 ; 20 M. L. T. 605 • 4 L. 
\V. C02 ; (1916) 2 H. W. N. 561 ; 1 P. L. W. 57 ; 26 
C. L. J. 517 ; 4y I. A. 294 (P. C.), followed. 

Beeju Bi v. Moorthiya Sahibs 59 Ind. Cas. 905 ; 49 
U. 214 ; a7 W. L. J. 637 ; 2 g M. L.- T. 419 ; 11 h 
W. 160 ; (1920) W. W. N 26, not followed. 

Appeal against the decree of the District 
Judge, Murshidabad, dated the 8th June 1922, 
affirming the decree of the Munsif, Barbampur, 
dated the 31et March 1921. 

Babus Durga Charan Mitlra and Bupendra 
Kumar Milter, for the Appellant. 

Babu Atindra Kumar Mukherjee, for the 
Respondent. 

JUDGMENT. 

Rankin, J.—One Satkari Seikh, a Museal- 
man of the tounni School, died leaving him 
surviving one widow one daughter and two 
sisters. The plaintiff acquired by purchase 
the shares of the two sisters and, on attempt¬ 
ing to obtain possession of the land, was resist¬ 
ed by the widow and the daughter. At the 
trial, the widow claimed that a sum of Rs. 926 
being due to her for deferred dower and she 
being in possession of her husband’s estate she 


was entitled to retain such possession until 
the sum due bo her had been paid out of the 
rents and profits by reason of the widow’s lien 
for dower recognised by the Mussalman law. 
To that defence it was answered that the 
widow had not obtained possession by any 
consent, express or implied, of her husband or 
bis other heirs. The learned Munsif found 
as a fact that no consent was obtained and he 
followed the decision of the Judicial Com¬ 
mittee in ifamira Bibi V. Zubaida Bibi (1) 
and rejected the widow’s defence of lien for 
dower. The learned District Judge, on appeal, 
has accepted this finding of the Munsif, has 
agreed with his view of law and has dismissed 
the appeal. 

On this appeal, the first question for oon- 
sideratioD is whether the judgments of the 
Courts below can rightly be subjected to any 
valid criticism on the ground that the ques¬ 
tion of implied consent has nob been found 
upon. In my judgment, there can be no doubt 
that the learned Munsif had before him the 
question of implied consent and, on the facts 
of this case, he found and meant to find that 
there was no consent at all. The learned 
Vakil who appeared for the widow, the appel¬ 
lant before us, contended that though the 
decision of the Judicial Committee in Hamira 
Bibi's case (1) contained a statement bo the 
effect that consent was necessary to give vali¬ 
dity to such a defence, such statement was 
only obiter and he pointed out that a Full 
Bench of the Madras High Court in the case of 
Beeju Bee v. Syed Moorthiya Sahib (2) had 
adopted this view and bad held, contrary bo 
the dictum of the Judicial Committee, that 
such consent was not necessary. In these 
oircumstanoes, he asked us to follow the 
Madras decision, to treat what is said in 
Hamira Bibisc&Qe (1) as nob binding upon us 
and to allow this appeal. 

Now, it is quite true—and I am glad to 
know that it is recognised—that, in ap¬ 
preciating decisions of Court, it is neces¬ 
sary to remember that a case is only an 
authority for the ratio decidendi. This prin- 

(1) 36 Ind. Cas. 87 ; 38 A. 581; 21 0. W. N. 1 ; 14 
A. L. J. 1055 ; 18 tom. L. B. 999 ; 8l M. L. J. 799 ; 
20 II. L. T. 605; 4 L. W. 602 ; (1916) 2 M. W. N. 661; 

^ J- 517 : 43 I. A. 294 (P. 0 ). 

(2) 63 Ind. Cas. 906 ; 43 M. 214 ; 37 M. L. J. 627; 
26 M. h. T. 419 ; 11 L. W. 160 ; (1920) M. W- 
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oiple 18 in constant exercise when dealing 
VTith the decisions of Courts wherein 
each Judge gives or may give his individual 
opinion. It is, however, partiouiarly difficult 
to apply to decisions of the Judicial Committee 
and every lawyer in India knows that the 
Judicial Committee, in giving its reasons, 
has always a very scrupulous regard to the 
inconvenience that may be caused by ohiter 
dicta. In the present case, the argument on 
behalf of the appellant is that the case before 
the Judicial Committee involved only the ques¬ 
tion whether or not interest should be allow¬ 
ed to the widow in the accounts. Tho case 
was one in which undoubtedly the widow had 
obtained possession by the consent of her hus¬ 
band or his heirs In these circumstances, it is 
said that tho observations were unnecessary 
for the decision, that tho decision is contrary 
to a series of decisions in India and that it 
ought not to be followed. 

The first question is as to whether or not 
the observations of the Privy Council are 
merely intended to apply to a case where, in 
fact, consent has been obtained. In my judg¬ 
ment, it is not possible so to read the decision. 
The question whether interest should or 
should not be allowed was argued on behalf of 
the appellant on the view that the widow’s 
claim for dower was a creation "of the Maho- 
medan law, that interesli was in general ob¬ 
noxious to the Mahomedanlaw and that the 
ordinary principles of English equity should 
not, therefore, be applied to a right which was 
entirely defined by a different law altogether. 
Accordingly, one of the questions stated in the 
report as a main point for determination was 
the question whether the dower payable by a 
Mahomedan husband to his wife in consider- 
tion of marriage was in the nature of an or¬ 
dinary debt. The members of the Board were 
Lord Atkinson, Lord Parker, Sir John Edge 
and Mr. Ameer Ali. It is impossible not 
to notice, as indeed was noticed by one 
of the Judges in the Madras case, that two 
of the members of the Board must have been 
well-acquainted with the oonfi’ct of authorities 
on the present point that has been exhibited 
in the Indian decisions. In these oircum- 
stances, the actual decision of the Board was 
prefaced by a statement of the nature of the 
widow’s right to dower and of the extent to 
which under the Mahomedan law she had a 
security therefor. The statement is as 


follows :—'* Dower is an essential incident-, 
under the Mussulman law to the status of 

marriage; to such an extent this is go that 
when it is unspecified at tiie time the 
ma»’riage is oontrac’’ed the law declares that 
it must bo adjalgod on definite principles. 
B^'garded as a consideration for the marriage, 
it is, in theory, payable before consumma¬ 
tion ; hut the law allows its division into 
two parts, one which iscatl-^d prompt payable 
before the wife can be called upon to enter 
the conjugal domicil : the other deferred, 
payable on the dissolution of the contract by 
the death of either of the parties or by divorce, 
Naturally, the idea of payment of interest on 
the deferred, portion of the dower does not 
enter into the conception of the parties. But 
the dower ranks as a debt and the wife is en¬ 
titled along with other creditors to have it 
satisfied on the death of the husband out of his 
estate. Her right, however, is no greater than 
that, of any other unsecured creditor, except 
that, if she lawfully with the express or im¬ 
plied consent of the husband or his other 
heirs obtains possession of the whole or part 
of his estate to satisfy her claim with the rent 
and issues accruing therefrom, she is entitled 
to retain such possession until it is satisfied. 
This is called the widow’s lien for dower and 
this is the only creditor’s lien of the 
Mussulman law which has received recogni¬ 
tion in the British Indian Courts and at this 
Board.” That statement of law is a state 
mont, first of all, in an intentional form or 
restriction. The statement is that the widow’s 
right is no greater than that of any other un¬ 
secured creditor except as there defined. That 
this decision is contrary to tho view taken by 
the Full Bench of Madras in the case referred 
to above and the view pressed upon us on 
this appeal admits of no doubt whatsover. 
The contrary view, if I may take its expres¬ 
sion from the judgment of the Officiating 
Chief Justice in that case which will be found 
at p. 233, is as follows :—“ All the authori¬ 
ties suggest that the Mahomedan widow’s 
lien for dower on property of which she is in 
possession arises not by virtue of any agree¬ 
ment with her husband or his heirs but by 
the provisions of Mahomedan law relating to 
the administration of a deceased person's 
estate. That is why it stands on the same 
footing as any other creditor's lien. If a 
widow or any other creditor of a deceased 
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Mabomedan acquired the rights of a pledgee 
or pawnee by reason of being placed in posses¬ 
sion of the deceased person’s property by the 
consent of hie heirs, then she or he would 
have a preferential right relatively to the 
rights of other creditors of the deceased. If 
it is not as a pledgee properly so-called that 
a widow having a claim for dower Ims a 
lien over property in her possession, then 
there can be no necessity under the 
Mahomedan law that she should have obtain¬ 
ed possession with the consent of the heirs. 
What is called a widow’s lien in this connec¬ 
tion is founded on the rule of Mahomedan law 
as to the administration of a deceased per¬ 
son’s estate, namely, that a creditor who 
has obtained possesfion of the property 
of the^ deceased debtor should be allowed 
to continue in possession until the debt is 
satished.” 

Coming to the next point, it is not in my 
opinion, a sound comment on the decision of 
the Board in Eamira Bibis case (l) to eay 
that their exposition of the nature of the 

DO connection 

with their decision on the point about interest. 
Having set forth that her lion was to take its 
origin with the express or implied consent of 
the husband or his heirs, the Judicial Com- 
mittee on that basis addressed themselves to 
the question whether on ordinary equitable 
pnnoiples she ought to be allowed interest as 
a consideration for her forbearance in en¬ 
forcing her debt against her husband’s estate 
It seems to mo that it would be both un^ 

necessary and presumptuous to say that, if the 

Board had taken a different view of the nature 
of the widow b lein their decision on the poiut 
of mtemst would necessarily have boon diffe¬ 
rent. But that their Lordships considered the 
application of equitable principles to be depend- 
ent on their general view of the nature and 

mind fairly clear. It was for that reason and 
^r that reason only that the question arose 
whether the dower was in the nature of an 
ordinary debt, whether it could only be given 

the incidents which particular provisions of the 

Mabomedan law had already attached. It is to 
be observed that one decision wherein interest 
was allowed but wherein a different view of 
the widow 8 lien had been adopted was laid be¬ 
fore the Judicial committee in that case. I re- 


fer to the deoision in Sahebjan Bewa v. Atmo- 
ruidtn {il It was suggested in the Madras 
rull Bench case already referred to that 
theiie was a preponderance of opinion in India 
to the effect that consent of the heirs was 
not necessary and that accordingly it must 
not be supposed that the Judicial Com¬ 
mittee intended to settle the question which 
had been agitating in Indian Courts for some 
time. In my ludgment. it is impossible to 
think that the Board gave the definition of 
le widow 8 right to dower which is to be 
found in the judgment of Lord Parker without 
knowing very well that in so doing they were 

passing upon a matter as to which difference 

of opinion had prevailed, lb is a difficult ques- 
tiOD and one upon which I think it unneoes- 
sary to pronounce whether the preponderance 
in the previous decisions was very great in 
favour of one view or the other. That is and 
must remain a matter of opinion ; but it is un¬ 
doubted that, at all events, ever since 1870, 
ere has been authority in the oase law for 
the view that consent of the husband or his 
heirs 18 necessary to ground the widow’s right 
to hen. That view will be found stated in the 
case of Wahaidenessa v. Shubratlam (4). 
U was a main point of the decision 
to which Sir John Edge was a party in 

^ v. B(isirunn6ssa 

\o) &na Mahammad Earimullah Khan v. 
^mani Begum (6). It was followed in this 
Coi^t m 1910 in the case of Bihi Tasliman 
V. Bib% Kaseman (7) and although in the 
loilowing year in a oase already cited a diffe¬ 
rent view was taken, it seems unnecessary in 
view of the recent decision of the Judicial Com¬ 
mittee to address oneself to the question as to 
toe preponderance being in favour of one 

other. Much depends upon 
whether one confines oneself to a review of 
the cases in which the present point was 
exactly raised. To take a particular instance! 
the language used by Mahmood, J. in the case 
of AzmiUa Khan y. Ahmad Ali Khan (8) 

must be controlled by the consideration that 

: 38 0. 476 : la 0. Ii. J. 437. 

J 64. 

374 ^ 17 A. 77; A. W. N. (1896) 7 ; 8 Ind. Beo. (N.S.) 

^^(6) 17 A. 93; A.W.N. (1896) 16; 8 Ind. Dao. (N.S.) 

ia! V ^ J- 684. 

^^(8) 7 A. 368; A. W. N. (i806) 684; 4 Ind. Deo.(K S.) 
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he was there dealing with a second appeal in 
whioh the consent of the heirs has been found 
as a fact. For all these reasons, it is, in my 
opinion, the duty of this Court to follow the 
decision in Bamira Bihi's ease (l). It may be 
observed that under this deoision the widow 
has for her dower all the rights of an ordinary 
creditor and may be given by the oonsent of 
the husband or his heirs, a right to possession 
of the estate until by the rents and profits the 
debt has been liquidated. That meaus a 
position of great privilege. I can see no reason 
why that privilege as defined by the highest 
tribunal should not be taken as settled. For 
these reasons, this appeal must, in my opinion, 
fail and be dismissed with oosts. 

Ghose, J, —I entirely agree. I only desire 
to add that the rule of Mahomedan law 
with regard to this matter was laid down by 
the Privy Council in the Case of Bibee Bachun 
v. hamid Bossein (9) where it was said that 
where a widow obtained possession lawfully 
without force or fraud, she had a lien on the 
property for her dower. This expressiou has 
been interpreted in some of the cases as posses¬ 
sion peacefully obtained without force or fraud. 
It seems to me that peaceful possession cannot 
always be said to be lawful possession and 
the oMQ oi Bamira Bihi 7. Zahidia Bibi (1) 
only reiterates the law laid down by the 
Privy Council, and explains the expression 
“ lawful ” by adding the words “ with the 
express or implied consent of the husband or 
his other heirs." This interpretation we are 
bound to accept as a correct statement of the 
law. 

w. G. A. Appeal dismissed. 

(9) li M. T. A. S'}? ; 17 W. R. 113 ; 10 B. L. B. 46 : 
2 Suth. P. 0. J. 691; 3 Sar. P. 0. J. 39 : 20 B. B. 828. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal Nos. 1627 and 1628 to 

1636 OF 1920. 

June 23, 1922. 

Present i —Mr. Justice Sulaiman. 

JUGAL KISHOBE— Plaintiff- 

Appellant 

versus 

RAM NARAIN and another—Defendants 

—Respondents. 

Tninf^fcr of Property Act (TV of 1882), 5. 100^ 
Mortgage cf movCable property in existence, validity 
of—Contract Act ilX of 1872), s 74— Saleofgoods^ 
Dumagec, assessment of—Liguidated damages — 
Appeal, seconi~.Damages—Finding of fact—Arbitrary 
firming. 

A mortgage of moveable property whioh wa^ cot ia 
existence at the time when the contract of mon^rage 
e itered into i' valid and enforceable a'% agiinst 
a tr^nssforeeof the property with notice of the mort¬ 
gage. (p. 2J8, col. 2). 

Bansidhar v. LaU 10 A. 1S3; A- W. N. (1888) 
86; 6 Ini Dec. 'N. 8 ) 90. followed. 

The method of a'sseAaiog damages in oa^e of a broach 
of a contract to deliver sugar-o.ine juice p oduced out 
of a certain area of land would be to aacerta2Q the 
quantity of joioe which could be produced out of the 
stipulated area, to a^o rtain the price at which it 
might have been fairly sold in the market during the 
sea-on to whioh the contract related, deducting from 
such price the ordinary charges of producing and 
selling the quantity of ]uioe m question. Jhe 
amount so awarded should not, however, m any ease 
exceed the amount of liquidated damages fixed by 
the parties, (p 209. col. 2). 

}fait Bam v. Shib Dai, 6 A. 288 ; A. W. N. (1883) 2; 

3 Ind. Deo. (N. B.) 209, followed. 

Ordinarily the question as to the amount of 
damages to which a party is entitled is a question of 
fact and a finding as to the amount of damages arriv¬ 
ed at by the first Appellate Court would be binding on 
the High Court in second appeal; but where the find- 
tog is an arbiiraty done the High Court is entitled to 
Interfere with it. (p* 2b9, ool. 1). 

Appeal from the deoision of the Additional 
Sub-Judge, Moradabad, dated the 26bb June 
1920. 
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JUDGMENT.—This is a plaintiff’s appeal 
arising out of a suit for recovery of damages 
for breacli of a contract to supply sugar-cane 
juice. This and other remaining appeals are 
connected and in all of them practically the 
same point arises for determination. I propose 
to take up Second Appeal No. 1627 of 1920 
as the principal case. In this case there vas 
a contract between the plaintiff, on the one 
hand, and defendant No. 1 on the other, 
entered into on the 2lsb of February 1919 
under which Rs. 40 were paid by the plaintiff 
as an advance and it was agreed that the 
defendant No. 1 would supply to the plaintiff 
the sugar-cane juice which would be the product 
of the 8 bighas of land mentioned in the con¬ 
tract and that this juice would be supplied at 
the rate of Rs. 34 per karda each karda being 
equivalent to 50 maunds. There was a provi¬ 
sion in the deed that, if the juice supplied was 
not in value equal to the amount advanced 
then the plaintiff would be entitled to recover 
the balance together with interest at the rate 
of 2 per cent, per mensem. It contained an 
undertaking that defendant No. I would not 
sell the juice to any one elso and would not 
enter into a contract for the supply of this 
juice with any third party, that in case ho did 
BO and broke the contract the plaintiff would 
be entitled to recover damages at Rs. 10 per 
bigha. The amount advanced was made a 
charge on the future produce of the laud. On the 
findings of both the Courts below it is cl ar 
that defendant No. 2, with a full knowledge 
of the existenoe of this contract, purchased 
the juice from defendant No. 1 and appropri¬ 
ated it and thereby assisted defendant No. 1 
in breaking his contract with the plaintiff. 

The plaintiff had claimed damages at the 
rate mentioned in the written contract both 
as against defendant No 1, and his transferee 
defendant No. 2. On behalf of the transferee 
it was pleaded that he himself was not liable 
inasmuch as he was a purchaser without not¬ 
ice. Both the Courts below have found it, as 
a fact, that defendant No. 2, had full notice 
of the previous contract and was liable equally 
with defendant No. 1. 

f 

The Court of first instance decreed the 
amouTit) claimed in full but that amount has 
been reduced by the lower Appellate Court. 
The plaintiff has come np in second appeal 
from the decree of the lower Appellate Court 


and asks for the whole amount claimed. The 
defendant transferee has filed cross-objections 
denying his liability to pay anything at all. 

I propose to take up the cross-objections first, 
because, if those objections are allowed, 
defendant No. 2, would have to be exempted 
completely. On his behalf it is strongly con¬ 
tended that the mortgage of moveable pro¬ 
perty which was not in existence at the 
time when the contract was made was in¬ 
valid and that in any case the plaintiff is not 
entitled to any relief against the defendant 
transferee. In my opinion, this point is con¬ 
cluded by the case of Dansidhar v. Sant 
Lai (1) which I am unable to distinguish. In 
that ease a contract was entered into by one 
Deoki Prasad with the plaintiff for supplying 
indigo produce for the years subsequent to 
1292 Fasli and the said produoe was agreed 
upon to remain hypothecated in lieu of the 
amount from Deoki Prasad and attached the 
indigo produce in the hands of Bansidhar the 
latter objected on the ground that the property 
had been previously sold to him. On a suit 
brought by the plaintiff against Deoki Prasad 
as well as Bansidhar it was held that in effect 
a valid charge bad been oreated on the indigo 
produoe even though that produoe was not 
actually in existence at the time when the 
contract was entered into and further that 
Bansidhar having wrongfully converted the 
security created by the bond was liable to the 
plaintiff for damages sustained by him. The 
decision was based on the general principles 
of equity and the claim was held to be en¬ 
forceable as against the transferee of the 
produce with notice of the equitable interest. 
This case does not seem to have been dissent¬ 
ed from in any subsequent case. On the other 
hand, the principle laid down therein has been 
followed in the ease of Navojee v. The Ad' 
ministraior General of Madras (2). The facts 
of the former case are parallel to the facts of 
the case before me and I am unable to dis¬ 
tinguish the two cases and as a single Judge 
I am bound to follow the ruling in Bansid-hat 
V. Sa7it Lai (1). In my opinion, therefore, the 
objections raised by the defendant'transferoe 
that be is not liable at all are without force 
and must be dismissed, 

(1) 10 A. 183 : A. W. N. (1898) 35 ; 6 lad 
(N. B.) 90. 

12) aa L C. 666 ; 38 M. 600- 
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Coming to tho question raised in appeal, I 
am o( opinion that it is nooossary to have a 
olear finding on the amount of damages olaimod 
by the plaintilT before disposing oi the appeal 
finally. Ordinarily tho question as to thoainount 
of damages to whioh tho plaiutUI is untitl¬ 
ed is a question of faot and tho finding as to tlie 
amount of damages arrived at by tho lower 
Appellate Court would be binding on this Court. 
In the present case, however, the learned 
Additional Subordinate Judge has fixed the 
amount of damages obviously in a most ar¬ 
bitrary manner, lie says * 1 think the plaint¬ 
iff should have been awarded reasonable 
damages and they should not have infiuenced 
the faot that the plaintiff would have made 
large profits, if the juioe had been delivered 
to him. I think damages equal in amount 
to the sum advanced would be sunioieut and 
reasonable in each case.” It is noteworthy 
that the amount advanced was really in the 
nature of an earnest-money and did not by 
any means, represent the greater part of the 
amount whioh would ultimately have to be 
paid by the plaintiff for the quantity of juice 
actually supplied. To fix ttie damages at an 
amount equal to the earnest-money advan¬ 
ced in all the cases without exception is 
obviously arbitrary. Furthermore the lower 
Appellate Court has professedly ignored the 
faot that, if the oontraot had been carried out 
the plaintiff would have made huge profits 
and it was of opinion that that oiruomstanoe 
should on no account be taken into considera¬ 
tion. Under these oiroumstanoes, I am of opi* 
nion. that the amount fixed by him arbitrarily 
cannot be taken as an amount arrived at on 
a finding which is binding on this Court. 

In my opinion, when a contract like the 
present was broken the plaintiff' was entitled 
to a reasonable compensation not exceeding 
the amount which was actually fixed by the 
parties. The amount of damages fixed 
by the parties was at the rate of Ks. 10 per 
htgka. if there was anything to show 
that t^s amount was excessive it would 
be open to the Court to reduce it to a rea¬ 
sonable amount. Under section 74 of the 
Indian' Contract Act the Court now is nob 
bound to award the same amount of 
damages which is mentioned in the contract 
as the amount to be payable in case of such a 
breach of contract and that amount is to be 
taken only at a maximum amount and the 


Court has power to reduce it to a sum 
whioli it ooDsidors roasouablo. In tliu 
case of zVcfcit Liam v. Sfub Dat (3) which 
also on facts was a case somewhat 
similar to the prosunb one, it was said 
that the meblio.l of a=53033)ng damigos in 
case of a broach of tho coatract would be 
bo asoerbaiu the quantity of indigo whioh 
could have boon pressed out of tiie stipulated 
amount ol indigo plant, to ascertain tlio price 
at winch tho ioJi^o might have boon fairly 
sold lu tlie market during the season to which 
the coatract related deducting, of course, from 
such price the ordinary charges of proluoing 
and selling the quantity of indigo in question 
and that ill no case the amount so awarded 
should exceed the amount of liquidated 
damages fixed by the parties, In the present 
case the plalotiff actually leJ evidence to show 
that about tlie time when delivery of the 
sugar-cane juice should have taken place the 
price had gone up unusually high and the 
difference in the correct rate and the market 
rate even excoedod considerably the rata 
which had been fixed by the parties as the 
basis for liquidated damages. Wnether this 
in tact was so or not is a matter whioh 1 do 
not propose bo determine just now, The 
fact remains that there was an agreement 
bebvveou the parties to pay damages at a fixed 
rate, and the lower Appellate Court has nob 
come to any finding that calculating on the 
difference between the market rate and the 
contract rate the amount of damages to whioh 
the plaintiff would have been entitled was 
much lower than tho amount agreed upon. 
His finding is, therefore, defective, and I 
feel that 1 cannot dispose of this appeal 
without having a olear finding on the amount 
of damages to which the plaintiff is entitled. 1 
accordingly send down the following issaes for 
determination by tho lower Appellate Court:— 

Was the rate at which damages were 
to be assessed as mentioned in the contract 
excessive ? 

U 60 , what is the reasonable com¬ 
pensation (not exceeding that amount) to 
which the plaintiff is entitled on account of 
the breach committed by the defendants ? 

On return of the findings the usual ten 
days will bo allowed for crods-objeotions. 

z. K. 0ai:6 remanded. 

(3) 6 A. 233; A. W. (1883; 2 ; 3 lad. 

(N.8.) 2Q8. 
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CALCUTTA HIGH COURT. 

Miscellaneous Civil Appeal 
No. 95 OF 1923. 

July 11, 1923. 

Present : —Mr. Justice HaokiD and 
Mr. Justice B. B. Ghose. 

SADEK ALI— Defendant— 
—Appellant 
versus 

SAMED ALI— Plaintiff— 
Bespondent. 

Provincial Small Catae Courts Act tiZ o/ 1837), 
a. Yi—Civil Procedure Code {Act V oj l‘J08), 
0. XXXVIII, r- 6—Attachment of tmmaveabUi property 
before Judgnunt—Provincial 6’mali Cause Courttjuri$‘ 
diction of. 

A Fcovinoial Small Gau^d Court ba!i no iurUdiotion 
to attach immoveable property before judgment and 
to adjudioate on claims whioh suob attachment may 
produce, (p. 8 u 2 , col. Q ). 

Appeal against the order ol the District 
Judge, 24 Parganas, dated the 2Dd February 
1923. reversing an order oI tne Munsif, Alipur, 
dated the 2tith July 1922. 

Babus Saniosh Kumar Basu and Pravat Ch. 
Dutta, ior the Appellant.. 

Babu Sitaram Bantrjeet for the Bespond¬ 
ent. 

JUDGMENT. 

Rankin, J.— This is an appeal by the 
Defendant in an eieotment suit. The Defen¬ 
dant’s deienoe was a denial of the Plaintiff’s 
title. The Plaintiff claimed title as purchaser 
at an execution sale against one Majammil 
Mea under a bmall Cause Court decree for 
money obtained under the Provincial Small 
Cause Courts Act. It appears that in the 
Small Cause Court at Sealdah he obtained an 
attachment ol the land now in suit before judg¬ 
ment, that tbeie v^as an investigation of claim 
helu unaer O. XXi, r. (i3, Civil Pioceuure 
Code, that the Ciaimaut succeeded ana that 
the plaintiff then brought a suit to establish 
the right of his juagment-debtor, but that 
suit was withdrawn. Later, the decree was 
ttftnsferred to the ordinary Civil Cotut| th^ 


property was attached and sold to him ignor¬ 
ing the previous claim case. 

The Munsif held that the Small Cause 
Court had power to attach immoveables 
before judgment aud to decide the claim case. 
Accordingly he dismissed the plaintiff’s suit 
bolding that the plaintiff bad no title. The 
learned District Judge held that the Small 
Cause Court had no such power aud that the 
proceedings whioh purported to have been 
taken under O. XXI, r. 93, Civil Procedure 
Code, were ultra vires. Accordingly, he 
remitted the suit for retrial to the first Court 
on the other issues. The only point made by 
the learned Vakil for the defendant-appellant 
is that, under the Code of 1908, a Provincial 
Small Cause Court has power to attach im¬ 
moveable property before judgment and to 
decide a Otaim case thereon. This matter 
has been elaborately argued before us. It 
is quite clear that the proper method 
is first to examine this matter on the 
face of the Code and of the Provincial 
Small Cause Courts Act (IX of 1887), So 
far as the latter Act is concerned, it is 
only necessary to note that by the second 
schedule great care has been taken to exclude 
from the oognizanoeof the Small Cause Court 
all suits in respect of immoveable property 
whether for possession or declaration or 
partition or otherwise howsoever, with small 
exceptions as regards certain classes of rent 
suits. In effect, rights to, or interests in, im¬ 
moveable property are elaborately excluded ; 
but as questions of this character may arise In- 
cidentally in suits, for example, for money, a 
facultative provision is made by section 23 
enabling the omail Cause Courts to send the 
matter to the ordinary Civil Court but not 
obliging it to do so. Section 17 of this Act 
deals with procedure. It is the only section 
applying anything in the Code to Small Cause 
Courts. The provisions in the Code itself 
are directed entirely to excluding certain 
powers of the Court from application to Small 
Cause Courts. The provisions of the Code 
ol ib82 specified in its second schedule * so 
far as those chapters aud sections are applica¬ 
ble ' were maue to obtain in the Small.Cause 
Court by virtue ol section 17. They include 
Chaps. XiX aud XXXiV ” Execution " and 
Arrest and Attachment betore judg¬ 
ment.” In each case the words ** except aS 
regards immoveitble property ” i^re ipitert^ 
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AS A quAU6oAtioQ ID the seooDd flohedule ibsolf. 
In form seotion 17 is entirely inapposite now. 
Since 1908 it must be taken by virtuo oC sec¬ 
tion 158 of the Code to refer to seotion 7 
and O. L of the Code of 1908. By secr'on 7 
of the present Code so much of the body of 
the Code as relates to certain thiucs is declar¬ 
ed not bo extend Small Cause Courts, namely, 
suits excepted from their co^inizanoe, oxocu- 
feon of decrees in such suits and the execution 
of decrees against immoveable property. 
Also certain sections are made inappplioable, 
including sections 94 and 95 so far as they 
relate to injunctions aud interlocutory 
orders. This provision is badly drafted. 
Seotion 94 appears to refer entirely to inter¬ 
locutory orders and even to call them so, 
but the parts of this section intended to be 
excluded are apparently ols. (c) and (e). Cl. ib) 
is not excluded by the words of section 7 
[Kuviud Behary Pal v. Hori Charan Mandal 
(1)] and it can certainly take effect as regards 
moveables. The actual words of the clause, 
however, are **order the attachment of any 
property.” Still section 94 only cootere powers 
of any sort “if it is so prescribed” which means 
that unless the power is given by the orders in 
the first schedule, it is not in existence. It is 
fairly clear that we must, therefore, go to the 
schedule which by O. L declares that certain 
provisions of the schedule shall not extend to 
Provincial Small Cause Courts. This repeats 
the matters mentioned in the first half of 
section 7 and adds two new matters. It then 
mentions certain rules and orders specifically 
and declares them also to be inapplicable to 
Small Cause Courts It may be noticed that 
whereas by seotionB 7 and 94 a Provincial csmall 
Cause Court cannot grant a temporary injunc¬ 
tion. O. XXXIX. r. 1 U not expressly men¬ 
tioned in O. L. Order D. is not, it would ap- 
pear, drafted either on the principle of re- 
peatlng every exclusion made by section 7 
or of not repeating any such exclusion. 
Further in O. XVI, r. 10 the power of 
oompeUing the attendance of a witness by 
Attachment of his property is qualified 
by the proviso “that no Court of Small Causes 
shall make an order for the attachment of 
immoveable property.” In these oiroumstan- 
oee. the question seems to turn on the exact 
implication of the exclusion from the Small 
Cause Court powers of the execution 

(1) Ind. Gas, 814 ; 46 0. 717 ; 810. U 179. 


of decrees against immoveable property” 
in section 7 and O. Tj. Tlioro can bo 
DO doubt that in O. XXWIII attneh- 
ment before iudgment is oontinshed with 
aii'l difitingn'slu’d from *' attacliiU' Ut of 
property in esi’cntion of a decree.’ Nor can it 
bedou'-ted t.luit there is an important dilTerenoe 
between the«e two things [see I asiriivi Malo 
V. Krihj:ni Debt (2}] though it may ho doubted 
whether the dilleronco is r*'ally fundamental 
since attaohmonb in exooutiou is a step taken to 
orystalliso tho oroditora’ rights and prevent 
loss of the property prior to sale: attachment 
before judgment is also lor the purposes of pre¬ 
servation so far as the plaintiff is cone rued. 

Two views have been taken Tho Di^-t-ict 
Judgo has adopted the view stated in Wood* 
roffe on tho Civil Procedure Code. That is, in 
effect, tho principle applied in Madras to the 
Code of 1859 under Act XI of 1865 that a 
Court which cannot attach primarily in execu¬ 
tion of its decree cannot attach in ant cipatiou 
of it” [Miirthfitnma v. Kittu ShereQ ira (3j]. 

The other view was adopted in Kanchedi v 
Katichedi (4) by the Judicial Commiesiouer at 
Nagpur. He regarded the express exouptiou in 
O. XVI, r. lO as in favour of this construction 
and he did not think that r. 7 of O. XXXVllI 
was against it. Ue pointed out that the exclu¬ 
sion of this power was express and clear in 
the Code of 1882 aud that it is not repoakd in 
the present Code. 

O. XXXVllI, r. 7 lays down : “The attach¬ 
ment shall be made in the manner provided 
for the attaenment of property in execution 
of a decree.” Buie 8 applies in liko manner 
to the provisions as to the method of investi¬ 
gation of claims. 

This not only refers inter alia to O. XXI, 
r. 54 but also to the provisions for investiga¬ 
tion of claims (rr. 68 to 62) and further to 
r. 63 which makes the order in a claim case 
conclusive subject only to a suit. If there is 
power to attach before judgment, then whe¬ 
ther it be limited to moveables or not, r. 63 
must be intended to apply [Nrt Maltkharjuna 
Prasada Naidu v. MattapalU Virayya (5). 

(2) 10 lad. Oaa. 305 ; 88 C. 448 ; 16 C. W. N. 7y6. 

(3) 6 M H 0 K. 91 

(4) 43 lac. Oas. 133 ; 14 K. L. B. 1. 

(5) 47 Ind. Ca3. 1000 ; 41 M. 849; 24 M. L. 
T. 184 ; 36 M. L. J. 231; 8 L. W. 197 ; (1918; M. 
W. N. 699 (F. 
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However the matter be regarded, r. 63 is not 
in reality a mere question of manner.” 

Again by seotion 36 of the Code *' the pro¬ 
visions of this Code relating to the execution 
of decrees shall, so far as they are applicable, 
be deemed to apply to the execution of 
orders.” It cannot bo contended that the 
execution of decrees against immoveable pro¬ 
perty” is not meant to cover the Execution of 
orders for the purposes of section 7 or O. L; 
yet they are only excluded by implication. 


The argument from previous Codes is apt to 
exceed the limits laid down in B mk of 
England v. Vagliano (6), but no doubt 
in so far as a revised Code takes the 
form of an amendment as regards a particular 
provision something may legitimately be 
gathered by a comparison. Compare, for in¬ 
stance, section 73 of the present Code and 
section 295 of 1882, But the whole manner 
and scheme of declaring the powers of Small 
Cause Courts were recast in 1908, though sec¬ 
tion 17 of Act IK of 1887 lives on. Section 5 of 
the Code of 1882 declares everything express¬ 
ly mentioned in the second schedule to extend 
to Small Cause Courts to the extent provided. 
Seotion 7 and O. L of the present Code 
mention certain things as not to extend. 
Formerly every chapter was specihcally dealt 
with, i,e„ inserted with or without quali6catioa 
or omitted. Thus “ Chap. XXXIV of Arrest, 
Attachment before judgment,” except as 
regards '* immoveable property.” The Code 
of 1877 as amended in 1879 was exactly 
the same. The position which arose under Act 
XLIl of 1860 (which first created the Provin¬ 
cial Small Cause Court) and the amending 
Act XI of 1865 was that these had to be 
read with the Code of 1859 which knew noth¬ 
ing of Small Cause Courts. Section 21 of the 
Act of 1860 provided that “ except as herein¬ 
before provided ” the Code of 1859 should be 
applicable “ in so far as the same may be ap¬ 
plicable and necessary.” Section 47 of the Act 
of 1865 was equally general “so far as the 
same are or may be applicable.” In this res¬ 
pect I think the comment of the learned Vakil 
for the appellant upon the Madras decision 
iMarihamma v. Kittu Sheregara (3)] has 
force. In 1871 there was a wide general 
direction left to be applied by common 


(6) (1891) A. 0. 107 ; 60 L. J. Q. B. U5 • 6l L. 

•68 ; 89 W. B. 867 ; 66 J, P. 676. »* 


sense. From 1877 to 1908 there was clear 
and specific provision. The Code of 1908 
did not reverb bo wide or general direction. 

It is by no means absurd to suppose that 
the Code of 1903 may have meant, subject 
to the right of High Courts to amend the 
Rules.bo extend the power of attach¬ 

ment before judgment to immoveable property 
in the case of Provincial Small Causa Courts, 
while relusing to such Courts the right to 
attach such property in execution of decrees. 
As the language of section 17 of the Provincial 
Small Cause Courts Act (IX of 1887) is now 
inapposite, I am inclined to think that 
the onus is on the person denying the exist¬ 
ence ol the power to show that it is excluded 
by the Code. 1 agree that the principle of 
Martliamma v. Kittu, Sheregara (3) is not so 
forceful as it was under the old Acts. On 
the other hand, I think the difference between 
attachment before and after judgment is not so 
groat as has been sometimes thought and 1 do 
not think the comparison of the present Code 
with the clear language of the Code of 1382 
aflords ground for a sale inference to the effect 
that the power was not meant to be excluded. 

Ibis very difficult to think that a Court which 
BO far as is possible is prohibited from enter¬ 
taining questions of rights in immoveables and 
which may not levy thereon, nor attach such 
property to compel a witness to appear, 
should have been given without plain langu¬ 
age the extreme right of attachment before 
judgment and of adjudicating on all claims 
which such an attachment may produce. 
That the debt must be small in all oases 
makes the difficulty greater. It is quite true 
that on the language of r. 54 of O. XXI the 
attachment is made an order ; bub the peon 
or the officer who affixes on the premises 
the order of the Court and proclaims it by 
beat of drum oould hardly deny that he was 
executing an order upon immoveable property 
any more thau the Sheriff when seizing 
moveables could deny that he was executing 
an order. It section 7 (a) {in) is read with 
section 36 as meaning bo exclude “ the execu¬ 
tion of decrees or orders against immoveable 
property ’’—as I think it must—then, apart 
from O. L, I think that the power to attach 
immoveables before judgment is sufficiently! 
if not too clearly, negatived. [Cf. O, XXXVIII, 
r, ll.J. 




VoL. 80] 


INDIAN OASES 


303 


tfBHTA & 00. V. PARMGSHABDAB PARSHOTAMDAS 


In bbe end, therefore, the appeal falls and 
must be dlamissed with costs, hearing-foe, two 
gold mohurs. 

Ghose, J. —I agree. 

N. H. Appeal dismissed. 


SIND JUDICIAL COMMISSIONERS 

COURT. 

Miscellaneous Civil Application 
No. 448 OP 1921. 

October 5, 1922. 

Present :—Raymond, A. J. C. 

MEHTA & CO. —Respondents No. I 

versus 

Messrs. PARME3HARDA3 PARSHOTAM¬ 

DAS—Respondents No. II. 

Sale oj floods—0. I- F. cmiractt incidents o/—Seller, 
duty of^Property, when pastes—Failure o/ buyer to 
make payment — Cause of actiont where arises^Place 
of suing^Civil Procedure Code {Act V of 1J03), s. 20 

(c). 

AO. I. F. sale ia nob a sale of goods, but a sale of 
doouments relating to good'?. It is not a contract 
that goods shall arrive, bub a cootracb to ship goods 
complying with the contract of sale, to obtain, unless 
the oontraot otherwise provides, the ordinary oontcaot 
of oarriage to the place of destination and the ordi« 
nary oontraot of Insurance on that voyage and to 
tender these documents against the payment of the 
contract price, (p. 805, col. 1). 

That he secures the freight for the oarriage of the 
goods in question to their destination, has the goods 
covered by an insurance policy for the voyage, places 
the goods on board the ship proceeding to the destii^- 
tioo mentioned in the oontraot, and then tenders the 
necessary documents to the buyer. When he has 
done this, he has done all that he need do to entire 
him to the payment of the price at which the goods 
have been agreed to bo purchased- The insurance of 
the goods is intended for the protection of the buyer 
and if the goods are lost in transit, it is the buyer 
that recovers the amount of the insurance policy. 
The buyer, therefore, protects himself against the 
loss of the goods by getting the seller to insure them 
as soon as they are placed on board and the property 
in the goods, therefore, which are appropriated to the 
buyer passes to him as soon as the seller puts the 
goods on board a ship bound for the place of destina¬ 
tion. (p. 804, ool. 2). 

Bespondents Nos. 1 and 2 were both residents of 
and carried on business at Amritsar. Be.spoadenta 
Ho. 2 contracted to purchase certain goods from res¬ 
pondents Ho. 1 0> L F. Kaiaohi. 


The indent contained the following clause — 

“ For reimbursomont wo author iie you or your 
oortro^poudeuts to draw up^a us at So day.s sight 
with relative dooumouti attaohed for payment (in 
O ise of need 'oUers invoioe to bo taken in lieu of the 
draft'which drafts wo eugago and bind our^’olvos to 
aooop’', on presentation and piy on maturity notwith- 
standiug any objooti.^Q wo may have regarding 
maturity or on aooount of any variation whatever 
from the torius of the ladoat. *' 

The goods arrived at Karachi and the drafts for the 
price together with the relative doonments were 
de.spktohed to the Amritsar branch of the Chartered 
Bank of India Due notices were sent to Re-pond- 
eats No- 2 to retire the drafts andimake arrangements 
for taking delivory of the goods but they failed to do 
eithor, oonteuding that the goods had bean lata 
shipped. Respondents No. 1 then retired the draft 
and referred the disputes batwesn them and Respond - 
eats No. 2 to tho arbitration of certain arbitrators at 
Karachi, who made an award in their favour. Res¬ 
pondents No. I then made an application to the Court 
at Karachi to tile the awar-l • 

//ij/d, that the oontraot hwing been made at Am¬ 
ritsar, the doouments of title having boon tendered 
to Respondents No. 2 at Amritsar, and the latter be¬ 
ing bound to make the payment at Amritsar, no part 
of the cause of action had arisen at Knachi, and 
the mere fact that the goods were lying at Karaohi 
did not give the Karachi Court jurisdiction to deal 
with the matter. 

Mr. Kimatrai Bhojraj, for the Respondents 
No. 1. 

Mr. Dipchand Chandumal, (or the Respond¬ 
ents No. II. 

JUDGMENT. —This an application to 6 I 0 

an award under the Indian Arbitration Act and 
the jurisdiction of the Court to entertain it 
has been challenged. 

Respondents Nog. 1 and 2 are both residents 
of, and carry on business, at Amritsar. By an 
indent dated the 2ist January 1920 and execu¬ 
ted at Amritsar, respondents No. 2 contracted 
to purchase from respondents No. 1, fivo bales 
of cotton blankets at 3h. 7—fid. per piece, ship¬ 
ments to be of June, August 1920. Para. 5 of the 
Indent is as follows: It is distinctly understood 
that all prices in this Indent are C. I. F.-0. I. 
Karachi. Regarding payment for the goods, 
clause 1 of the Indent provides^For reimburse¬ 
ment we Authorize you or your correspond- 
eats to draw upon us at 30 days sight with 
relative documents attaohed for payment (in 
case of need sellers invoioe to be taken in lieu 
of the draft) which drafts we engage and bind 
ourselves to accept, on presentation and 



304 


INDIAN OASES 


[1934 


MEHTA & CO. V. PARME9HARDAS PARSHOTAMDAS 


pay on mafeuriby notwithstanding any objec¬ 
tion we may have regarding maturity or 
on account of any variation whatever 
from the terms of the Indent.’' The goods 
arrived at Karachi and the drafts for the 
price together with the relative documents 
wore despatched to the Amritsar branch of 
the Chartered Bank of India. Due notices were 
sent bo respondents No. 2 to retire the drafts 
and make arrangments for taking delivery of 
b!i 8 goods but they failed to do either, con¬ 
tending that the goods had been late shipped. 
Bespondonbs No. 1 then retired the draft and 
referred the disputes between them and 
Respondents No. 2 to arbitration, the arbitra¬ 
tors have made their award in favour of 
Respondents No. 1 who now seek to file it. 

The objection as to jurisdiction is based on 
the contract being on C. I. F. terms. 
Mr. Dipohand for respondents No. 2 contends 
that as the contract was on C. I. F. terms 
which implied that the seller was to contract 
for freight and effect insurance the seller ful¬ 
filled his obligations by shipping the goods and 
tendering to tlie buyer the relative documents 
to the goo is and the buyer had to pay at 
Amritsar the price agreed upon in ex¬ 
change for the documents. As the property 
in bho goods bad passed to the buyer from 
the moment they were shipped, the 
seller’s responsibility was discharged in res¬ 
pect of thorn, all that remained for the 
seller to do was to tender tlte documents of 
title to the purchaser and accept from him (of 
course through the Bank) the agreed purchase 
price. Tho tendering of the documents of 
title and the payment were to be made at 
Amritsar and consequently no part of the cause 
of action arose at Karachi. Mr. Kimatrai on 
tho other hand for respondents Nc. 1 disputes 
tl^e assertion that the property in the goods 
passed bo bho buyer as soon as the goods 
have been shipped, the appropriation of the 
goods and the assent thereto by the buyer, 
he argues, can only take place after the 
goods have arrived at their port of destination, 
and the buyer is entitled to an opportunity to 
examine the goods before any obligation 
arises to pay for them, and as the examination 
or inspection of the goods could only take 
place in Karachi where the goods were lying, 
a material part of the cause of action arose 
within bhe'iurisdiotion of this Court. 


The leading case as ho the slgnlfioanoe of a 
contract on C. I. F. terms is that of Bidddl 
Bros. V. Clemens Hont Company (1), where 
the dissenting judgment of Kennedy, L. J., was 
adopted on appeal, Clemens Horst Co, v. 
BilleL Bros. (2). The obligations for a seller 
under a 0. I. F. contract, are I conceive to be, 
that he secures the freight for the carriage 
of the goods in question to their destination, 
has the goods covered by an insurance policy 
for the voyage, places the goods on board the 
ship proceeding to the desUnation mentioned 
in the contract, and then tenders the necessary 
documents to the buyer. When be has done 
this, he has done all tliat be need do to entitle 
him to the payment of the price at which 
the goods have been agreed to be purchased. 
The insurance of tho goods is clearly intended 
for the protection of the buyer and if the 
goods are lost in transit, it is the buyer that 
recovers the amount of the insurance policy. 
The buyer, therefore, protects himself against 
tho loss of the goods by getting the seller to 
insure them as soon as they are placed on board 
and the property in tbe goods, therefore, which 
are appropriated to tbe buyer passes to him as 
soon as tbe seller puts the goods on board 
a ship bound for the place of destination. If 
this be the true significance of a contract 
on G .1. F. terms it is hardly open to a 
purchaser to contend that the obligation to 
make payment does not arise till be has had 
an opportunity to inspect the goods. And no 
better answer to Mr. Kimatrai’s argument 
before me could be given than in tbe words of 
Kennedy, L. T. “ Suppose the goods to have 
been shipped, tbe bill of lading taken, and the 
insurance for the benefit of the buyer duly 
effected by the sellers, as expressly stipulated 
in the contract. Suppose tbe goods then 
during tbe ocean transit to have been lost by 
tbe perils of the sea. Tbe vendor tenders tbe 
bill of lading, with the insurance policy and 
the other shipping documents (if any) to the 
purchaser, to whom from tbe moment of ship* 
ment the property bas passed and at whose 
risk covered by the insurance, the goods wer® 
at the time of loss ; is it, 1 ask myself, argu¬ 
able that tbe purchaser could be beard to Bay 
will not pay because I cannot have delivery 

(1) (1911) 1 K. B. 214 ; 65 S. J. 47; 27 T. L. B. 47. 

(2) (1912) A. 0.18 : 81 L. J. K. B. 42 ; 105 L. 
668; 17 Com. Cas. 65; 12 Asp. M. 0.80; 66 & J. 40; 38 
T, L. B. 42. 
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of and an examination of tbe goode ?” But it 
is just this which ia neoosearily involved in tho 
contention of tbe plaintiffp. “The aeller'R ans¬ 
wer, and I think conclusive answer is ' You 
have the bill of lading and the policy of 
insurance.” In Groom Jjtd. v. Barhcr (3) it 
was held that in a contract for sale on C 1. F. 
terms the seller’s obligation is performed by 
delivering to the buyer within a reasonable time 
from the agreed date of shipment the shipping 
documents, namely, the bill of lading, tho in« 
voice, and the policy of insurance which will 
entitle the buyer to obtain, on arrival of the 
ship, delivery of tho goods, or in case of their 
loss, will entitle him to recover on the policy 
their value if they have been lost by a peril 
agreed to be covered, and will give bim a 
rightful claim against the ship in respect of 
misdelivery or wrongful treatment of tbe goods. 
In Arnold Karberg & Go. v. Bli/the, Green, Jour- 
dain & Co. (4), Scruttan, J., made the follow¬ 
ing observations: I am strongly of opinion that 
the key to many of the difficulties arising in 
G. I. F. contracts is to keep firmly in mind 
the cardinal distinction that a C. I, F. sale is 
not a sale of goods, but a sale of documents 
relating to goods. It is not a contract tbat 
goods shall arrive, but a contract to ship goods 
complying with the contract of sale, to obtain, 
unless the contract otherwise provides, the 
ordinary contract of carriage to the place of 
destination and the ordinary contract of insur¬ 
ance on tbat voyage and to tender these docu¬ 
ments against the payment of the contract 
price.” 

With these authoritative decisions on a C. 
I. F. contract, I wish to consider in closer 
detail some of the clauses in tbe Indent 
between the parties in this case. It is not 
denied that the goods arrived in Karachi 
and tbat the draft for their value 
and the relative documents were presented to 
respondents No. 2 at Amritsar, and that the 
drafts were payable at Amritar. That the 
contract between the parties was on C. I. F. 
terms is equally open to no doubt as clause 5 
and the heading of tho last column at the foot 
of the contract clearly shows it. Clause 6 re¬ 
fers in express terms to the insurance being 

(9) (1916) 1 K. B. 816; 84 Ii. J. K. B. 318; 113 L. T, 
801; 30 Com. Oaa. 71:13 Asp- M. C. 594; 59 S. J. 139; 
81 T. L. R. 66. 

(4) (1915) 2 K. B. 379; 8i L. J. K. B. 1673; 113 h.T 
186; 31 Com. Caa. 1; 31 T. L. B. 36l< 

10-83 


effected by sollov for tlio bonedt of the Imyer, 
and by clause L which I have already ropro- 
duood in full, tho buyer l)itjds himself bo ac¬ 
cept tho draft on presoiibiLioii and pay it on 
maturity notwibiisbau ling any objection that 
he may have in ro3p..'ub be any \ ariabion in 
the terms of the InJont. 'flio aoeopbance of 
the draft and its payment is to he indopen- 
deut of any objoctiou on the part of the 
buyer cither to the quality of tho goods or 
to any violation ot tho coudibions in the In¬ 
dent, and this is obvious from clauses 1 and 
16 of the Indent wliioh provides for a raferonco 
to arbitration in tho event of any disputas bet¬ 
ween the parties as regards the quality of the 
goods or in rcferonce to any of these condi¬ 
tions. Mr. Kimabrai roliod on clans i 10 of 
bbo Indent in suppoi t of his argameab that 
the property in the goods does not ptass bo the 
buyer by their sbipmonb. Ho conbondod that 
the arrival of the goods in Karachi was a con¬ 
dition precedent bo the passing of the property 
and that in addition, there must be an appro¬ 
priation by tbe seller after the arrival of the 
goods and tbe purchaser must assent to tho 
appropriation. Clause 10 of the Indent is as 
follows : ” The whole or any portion of the 
goods noted below are oanoelled on account of 
non-shipment or non-delivery arising from 
force majeure or from bankruptcy or failure of 
your manufacturers or suppliers or from non- 
arrival from perils of the sea, quarantine 
or stoppage in the Suez or Manchester 
Canal.” Mr. Kimatrai is of the opinion that 
this condition differentiates this case from 
the English cases cited above. It does not 
appear to me tbat this clause in the 
Indent is destructive of the essence of the 
contract between the parties which is to bo on 
C.I.F. berms. The clausa is thus worded part¬ 
ly for the benefit of the seller and that of the 
buyer, and merely provides that in certain 
contingencies tbe contract should be deemed 
cancelled. In tbe present case the goods were 
placed on a ship bound for the destination in 
the contract, they were covered by an 
insurance policy and they arrived at Karachi. 
When the parties have themselves ex¬ 
pressly stipulated in writing that the contract 
is bo be on C.I.F. terms, it appears to me 
scarcely arguable that clause 10 could deprive 
it of the ooDSequences incidental to a C.I.F. 
contract. Mr, Kimatrai’s argument as based 
on clause 10 was to challenge tbe assertion that 
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tbe property in the goods passed to the buyer 
as soon as the shipment took place, but 
even assuming that the property did not 
pass at the time of the shipment, the contract 
still remained a contract on C. I. F. terms. I 
havo already mentioned the incidents of a 
C. I. F. contract and in Groom v. Barber (3) 
it was held inter alia **It is immaterial 
in whom the property of the goods was before 
the tender of the documents. The seller must 
be in a position to pass the property in the 
goods by the bill of lading if they are in existen¬ 
ce, but he need not have appropriated the 
particular goods in the particular bill of 
lading to the particular buyer until the moment 
of tender.” Mr. Kimatrai relied on the case 
of In re Cargo ex S. S. Rappenfels (5). This 
was a case where before the recent war H. 3. 
N. C. & Co., British subjects had shipped 
some bales of jute by a German ship S. S. 
Bappenfeh and had consigned them to D. 0. 
and Co. British merchants. The Rappenfels 
was captured at sea after the declaration of 
war and was sent to Calcutta to have the 
liability of the cargo to condemnation deter¬ 
mined by the High Court. H. 3. N. & Co. sub¬ 
mitted their claim and it was held that the 
property in the goods remained in the sellers 
and that it did not pass to the buyers at the 
time the goods were appropriated to the con¬ 
tract. The contract between the parties was 
no doubt on C. I. F. terms, hut there was an 
express agreement for the goods to arrive, so 
that the arrival of the goods was an essential 
term. The goods had not arrived and their 
price had not been paid and the bills of lading 
were with the claimants. Jenkins, C J. in the 
course of judgment remarked “though under 
a 0. I. F. contract, risk is ordinarily on the 
buyer, this is qualified in this case by a provi¬ 
sion which makes arrival of the goods an 
essential term”. The question in this case, 
was not as between the seller and the buyer 
and there is nothing in the judgment which 
would show that though the property in the 
goods still remained in the seller, yet the 
contract did not remain a contract on G I F 
terms as between the seller and the buyer. 

Now owing to the failure of respondents No. 2 
to retire the draft respondents No. 1 paid the 
amount to the Chartered Bank at Amritsar 
and then had the disputes between them and 
respondents No. 2 referred to the arbitration of 

(6) 80 Ind. Cas. 174 ; 42 0. 334. 


two European merchants at Karachi, respon¬ 
dents No. 2 did not appear before the'arbitra- 
tors nor were represented. After the award 
respondents No. 1 sent to respondents No. 2 a 
statement of the account which showed the 
amount due to bliem as found by the arbitra¬ 
tors. The arbitrators have awarded respondents 
No. 1 the amount mentioned in the two drafts 
with interest thereon and some incidental char¬ 
ges that were claimed by the respondents No. 1. 
What,therefore, was referred to arbitration was 
the question as to the liability of respondents 
No. 2 to pay the amount of the two drafts, and 
if the subject-matter submitted to arbitration 
were the subject of a suit, such suit, in my 
opinion, could not have been instituted in 
Karachi, as the cause of action arose entirely 
in Amritsar. The contract was made 
in Amritsar, payment was to be made in 
Amritsar and the contract being on 
0. I. F. terms respondents No. 1 had ful¬ 
filled their part of the contract by tendering 
the documents of title to respondents No. 2 
which was done at Amritsar and no part of 
the cause of action arose at Karachi. The 
fact of the goods lying at Karachi was immate¬ 
rial so far as the respondents No. I’s cause of 
action was concerned. If the goods did not 
conform to the quality agreed or if there were 
any variations from the terms of the Indent, 
respondents No. 2 could claim the necessary 
relief by the instrumentality of arbitration pro¬ 
ceedings, but their obligation for the payment 
of the drafts was unconditional. I am, there¬ 
fore, of opinion, that the objection of respon¬ 
dents No. 2 that this Court has no jurisdiction 
to entertain the application for filing the award 
is sound and must be upheld. 

Mr. Kimatrai pressed very strongly upon 
my attention my judgment in hoise Dreyfus 
v. Kuwarbhan Sukkanand^ (6) as supporting 
his contention that this Court has jurisdiction. 
But the two oases present essential features of 
difference* In Louis Dreyfus case the con¬ 
tract was not on G. I. F. terms and secondly 
though it was on what is called “Agency Pass 
Terms Louis Dreyfus reserved to themselves 
thejight of the final acceptance of the goods 
at Karachi, and 1 stated in my judgment that 
though the wheat was examined and tested 
at Lyalpur before its despatch to Karachi, 
and if approved the purobase-priae was paid, 

(6) Mis. No. 352 of 1932. 
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yet Louis Dreyfus reserved to themselves the 
right of further examinatioD of the goods on 
their arrival at Karachi before they were 
tiually accepted. 

In view of my finding as to juriediotiou. it is 
unnecessary to discuss the other objeotions. I 
dismiss the application and at Mr. Kimatrai’s 
request direct the return of the reference, the 
award and other papers connected with it to 
petitioner. 

Z. K. Application dismissed. 


CALCUTTA HIGH COURT. 

Appkal prom Original Decree 

No. 211 OF 1921. 

July 2,1923. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Cbotzner. 

MALOHAND BOID and others—Plaint¬ 
iffs—Appellants 
versus 

OSMAN ALl MANDAL and others— 
Defendants—Respondents. 

Civil Procedure Code {Act Voj 1908) 0. XXIIIt r.3_ 

Compromise, decree vi accordance toith—Test for 
determining whether compromise lawful—Appeal, 
ctympromise during pendency of—Compromise enhanc¬ 
ing amount payable, effect of. 

It iaoambent on a Court to pa^s a decree in ao* 
oordanoe with a oompromis^e, only if the oompro- 
mioe U lawful, that is to say, eoforceable in law, and 
one te^t foi determiniog thi.> i;;, whether the parties 
were oompetent to eater into the oompromi^ie in order 
to achieve the puipos^e they had in view, (p 807, 
ool. 9). 

^i^ere daring the pendency of an appeal, the 
parties effect a oompromise, and the efieot of the corn- 
promise is to enhance the amount payable uodor the 
decree appealed against, a decree ought not to be 
passed in terms of the compromise. 

Appeal against the decree of the Subordi¬ 
nate Judge, Raisbahi, dated the Slst May 
1921. 

Babus Manmatha Nath Mukherjee, Amaren- 
dra Nath Bose and Panna Lai Chatterjee, for 
the Appellants. 


Babus Mah^.7idra Xatli Ray, Sarot Chnnder 
Khan and JHreswar JJogchi, for tho Kuspoiid- 
onts. 

JUDGMENT. —-Tliis is an appeal by fcho 
plaintifls in a suit to enforco a morfcj-'age- secu¬ 
rity executed in tlieir favour by the Mandal 
defendants on tbe 20th .Tune 1914, The Saha 
defendants have been brought before tlio 
Court, as a second mortgage was executed in 
their favour by the mortgagors on tho 17th 
September 1914. The claim was decreed in 
part by tho Subordinate Judge. The plaintifTe, 
the first mortgagees, thereupon preferred 
this appeal, and the puisne mortgagees, when 
they entered appearance, tiled a memoiandum 
of cross-objection. 

During the pendenev of this appeal, on the 
25th -July 1922, a petition of compromise was 
filed which purported to settle the dilTerencos 
between the appellants (tbe first mortgagees) 
and the respondents (tbe mortgagors). The se¬ 
cond mortgagees-respondents were not parties 
to this settlement. The effect of tbe compro¬ 
mise is to increase the amount payable under 
the decree to the first mortgagees. Tho compro¬ 
mise is thus detrimental tc tbe interest of the 
second mortgagees, and the question conse¬ 
quently arises, whether a decree should 
be passed in accordance with tlie com¬ 
promise, notwithstanding the opposition of 
the second mortgagees. Tbe answer de¬ 
pends upon the true construction of r. 3 of 
O. XXIII of the Code of 1908, which 
provides as follows : 

“ Where it is proved to the satisfaction of 
the Court that a suit has been adjusted wholly 
or in part by any lawful agreement or com¬ 
promise, tbe Court shall order such agreement 
or compromise to be recorded and shall pass a 
decree in accordance therewith so far as it 
relates to the suit.” 

It is incumbent on the Court to pass a 
decree in accordance with the agicemenb or 
compromise, only if the agreement or com¬ 
promise is lawful, in other words, if it is 
enforceable in law. One test may be applied 
to determine whether the agreement or 
compromise is lawful; were the parties 
competent to enter into the agreement or 
compromise in order to achieve the purpose 
they had in view ? The decree of the Subor¬ 
dinate Judge directs the sale of the properties 
comprised in the first mortgage. As the second 
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mortgagees are parties to the suit, the effect 
ol such a sale would be to vest the properties 
in the purchaser, free of the intersts of both 
the mortgagees. The sale proceeds would 
thou have to be applied in satisfac¬ 
tion, first, of the dues of the first mortgagees, 
next, of the dues of the second mortgagees. 
Cousequeutly, if the amount recoverable by 
the first mortgagees is increased, the balance 
available for the satisfaction of the dues of 
the second mortgagees would be dismiulshed. 
Tbe effect of the compromise is to alter the 
decree—a decree wherein the mortgagors as 
well as the first and second mortgagees are in¬ 
terested. Such a decree plainly cannot be 
varied by consent of two out of the three 
persons interested. It is an elementary prin¬ 
ciple that a consent decree cannot operate to 
a larger extent than the contract itself. As 
was observed by Parke, J., in Wentworth v. 
Bullen (1), the contract of the parties is not 
the less a contract and subject to the incidents 
of a contract because there is superadded the 
command of the Judge. The agreement bet¬ 
ween the first mortgagees and the mortgagors 
that the decree should be varied does not 
bind tbe second mortgagees and, a decree bas¬ 
ed thereon, cannot operate against them. If 
we accept the contention of the appellants, 
there will thus be two distinct and possibly 
contradictory decrees in tbe suit, for sale of 
the mortgaged properties and distribution of 
the sale proceeds, one, by consent, between 
the mortgagors and the first mortgagees, an¬ 
other, on contest, between the mortgagors and 
the second mortgagees. 

We have been pressed to hold, however, 
that it is no concern of the second mortgagees 
bow the matters in difference between the 
mortgagors and the first mortgagees are made 
up. This argument is manifestly fallacious. 
The first mortgagees seek to out off the equity 
of redemption of their own mortgage. That 
equity of redemption is now vested not merely 
in the mortgagor but also in the second mort¬ 
gagees, and can be affected, either by an ad¬ 
judication of the Court or by an agroemeot of 
all the parties interested. A useful analogy is 
furnished by the decisions in Nityamoni Dasi 
V. Gokul Ghondtd Sen (2), Gobind Chdndra, 

(1) (1829) 9 B. & C. 840; 9 L. J. (O. B.) K. B. 3S * 
lot) E. R. 873; 89 R. B. 853. 

(2) 9 Ind. Cas. 210; 13 0. L. J. 16. 


Sarkar v.« Bhagdbat Sarddt (3) and Tara- 
prdsdnna Sarkar v. Kalikamohan Sarkar (4) 
where a similar question arose in respect of 
the subject-matter of a partition-suit. We hold 
accordingly that the compromise is not a 
lawful agreement or compromise within the 
meaning of r. 3 of O. XXIIl of the Code and 
we must decline to make a decree in 
accordance with it. 

w. c. A. Compromise petition rejected. 

(3) 27 Ind. Cast 242. 

(4) 75 Ind. Gas. 319; J8 0. L. J. Ill; (1924) A. I. 
R. (C.) 80. 


PATNA HIGH COURT. 

Second Civil Appeal No. 749 op 1930. 

February 20, 1922. 

Present: —Mr. Justice Jwala Prasad and 

Mr. Justice Adami. 

NIROD CHANDRA ROY—Plaintiff- 

Appellant 

versus 

RAJA KIRTYA NANDA SINGH AND 
OTHERS—Defendants—Respondents. 

Cmtracl Act (IX of 1872) s. 7—Propwal, when con- 
verted into promise—Acceptatioe stiibseguent to refusal, 
whether creates contract—‘Servant, dismissal of—Stiffs-" 
dent notice, what is. 

To oonvert a proposal into a promise, the aooeptanoe 
must be unqualified and without condition. When 
once a proposal has been refused no subsequent 
aooeptanoe can oonvert the proposal into a promise so 
as to oreate a oootraot. (p. 311, ool. 2). 

The rule of one month's notice which applies to 
menials, does not apply to the case of a sohool-master. 
The rule as to yearly hirings extends to domestic and 
other servants puoh as olerks and others, but it is not 
an inflexible rule and eaoh case must be oonsidered 
by itself and in eaoh oase must be decided what 
notice would be reasonable, (p. 311, ool. 2). 

In the oase of a sohool-master, espeoially when 
he was intending to leave his profession and join 
another, a notice of three months would be reason¬ 
able. (p. 811, ool. 2). 

Tcdd V. Xerrick, (852) 8 Ex, 161; 22 L. J. Ex- 1; 1? 
Jut. 119 ; 20 L. T. (o. 6.) ICl ; 91 B. B 408 ; 166 B. 
B. 1298, followed. 


VoL. 80] 


INDIAN OASES 


309 


MIBOD OBANDRA ROY V. RAJA KIRTYA NANPA SINGH 


v. Oalstaun, 4S Iml. Ca^. 11; 44 0. 917, 

dtstinguished. 

Messrs. Imam, S. P. Sen, N. 0. Sinha and 
S, P, Boy, for the Appellant. 

Messrs. 0. 0. Das and S. N. PalU, for the 
Bespondouts. 

JUDGMENT. —The plaintiff in the suit 
giving rise to this second appeal, sought for 
damages for wrongful dismissal against the 
Managing Committee of the Tej Narain Jubilee 
College, Bhagalpur. 

It appears that the plaintiff-appellant was 
appointed Professor of History at the College 
on a salary of Es, ICO per mensem in July 
1908, but, beyond the mere appointment on 
that salary no agreement was drawn up as to 
the term of the appointment or as to the oon- 
dltions on which it was made. In 1909, 
haying been offered a Professorship at ot. 
Columba's College, Hazaribaugh, the plaintiff 
resigned but subsequently withdrew his re¬ 
signation, and, therefore, drew salary at the 
increased rate of Rs. 120 per mensem. Mean¬ 
while he was studying law and in July 1912 
passed the B. D. examination and obtained the 
B, L. diploma in March 1913. At the end of 
that year be was enrolled as a Pleader and 
obtained the permission of the High Court, 
Calcutta, to work as a Professor at the College 
while practising as a Pleader. He did not at 
the same time take the permission of the 
Managing Committee to practise as a pleader 
while holding the appointment of Professor of 
History. On the 6th April 1914 he obtained 
bis license to practise, and from the 8th of 
April began to attend the Courts at Bhagalpur. 

In November 1913 the Director of Public 
Instruction informed the Managing Commit¬ 
tee of the College that it was the intention of 
Government to make a grant of Hs. 1,000 per 
mensem to the College on condition that an 
adequate staff of teachers was maintained and 
those teachers were paid salaries not less than 
certain minima to be approved by the Govern¬ 
ment, and requested the Committee if they 
accepted the conditions to submit their 
scheme. In connection with this matter the 
Principal of the College in his letter dated 
13th September 1913 (.Exhibit 8) suggested 
that the salary of the Professor of History 
should be raised from Rs. 190 to Bs. 160 and 
noted Professor Bay (the plaintiff) * is 


leaving the institution shortly but a rrofossor 
will have to be appointed in his placo ’ and 
again " Professor N. C. Roy : - has passed his 
B. L. and applied for license to join tlic Bar, 
will do so within a month or two.” In his 
letter dated the 22nd December 1913 the 
Director of Public Instruction communicated 
sanction to the payment of a grant of Rs. 
1,000 per mensem to the College for one year 
with effect from June Ist, 1913 on 
condition among others, that a Professor 
of History should be maintained on a salary of 
Rs. 150. At the end of May 1914 the Manag¬ 
ing Committee accepted the offer and in pursu¬ 
ance of the new system of graded salaries sub¬ 
mitted to the Director of Public Instruction a 
list allowing increments with effect from June 
1913 to some of the Professors and with effect 
from January 1914 to others, but allowing 
nothing to the plaintiff. 

The reason for this attitude of the Manag¬ 
ing Committee seems to have been that the 
Member had come to know of the plaintiff s 
intention to leave the College and join the legal 
profession, and also that the Committee bad 
discovered that the plaintiff had been attend¬ 
ing Court as a pleader without obtaining their 
permission. 

A meeting of the Committee was held on 
the 3Ut May 1914 and in pursuance of in¬ 
structions the Secretary wrote bo the plaintiff 
on June 2nd,— 

*Tb has come to the knowledge of the 
Managing Committee that you have taken 
out license and joined the local Bar. This, if 
true, would naturally stand in the way of your 
throwing your whole heart into the work of 
College which, if not done with earnestness 
and whole-hearted devotion, is bound to be 
ill done. The Committee, under the ciroum- 
stances, feel constrained to demand that 
you will either be pleased to have your 
license cancelled and give the Committee 
an undertaking that you will serve the In¬ 
stitution devoting your whole time to it for 
at least two academical years or resign your 
post at the College.” 

In reply the plaintiff wrote on the 13tb 
June 1914 that he agreed to give an under¬ 
taking ” to stick to the College for a further 
and longer period, but that, as in order bo 
qualify himself for enrolment as a High Court 
Vakil he would have to practise in the mofus- 
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fill Courts'for four years, he requested that a 
oaDcellatioQ of his license should not be insist¬ 
ed on. He stated that he had already renewed 
his license for 1914, and svas doubtful whether 
he could have it cancelled, while with regard 
to 1915 it would be optional with him to 
renew the license or not, but he was afraid 
that such renewal would be necessary in order 
to complete the four years’ practice. He 
then proceeded to insist that ha should be 
allowed salary at the rate of Bs. 150 per 
mensem with retrospective effect from June 
1913, and that the Syndicate of the Calcutta 
University might be consulted on the 
question whether he should be allowed 
to practise as a pleader while holding the 
Professorship. 

There was no further meeting of the Manag¬ 
ing Committee till the 13th September 1914 
and on that date the plaintiff handed to the 
Secretary a letter to be placed before the 
Committee. In that letter ho stated, “ As 
desired by you I underbake to serve the Insti¬ 
tution devoting my whole time to it for two 
academical years. You have, however, desired 
me to cancel my pleader's license but this, I 
regret to point out, is not possible for me to 
do as there is no provision in the High Court 
rules for cancellation of a license already 
issued. I may, however, fulfil your desire by 
nob practising as a pleader till the end of 
December next and then by nob renewing my 
license for the ensuing year.” He then again 
asked that increment of salary might be 
granted with effect from June 1913, and that 
the advantage of any new grade system which 
might be introduced should be extended to 
him. 

After considering this letter and the letter 
of the 14bh June, the Committee passed the 
following Resolution 

" Resolved that the application of Babu 
Nirod Chandra Roy be rejected and that 
he be asked forthwith to resign his post, 
failing which his services will be dispensed 
with effect from the Isb October 1914/’ 

The plaintiff was thus given fifteen days 
notice before dismissal, and was dismissed as 
from the Isb October, receiving salary up to 
that date. He moved the Syndicate and Senate 
of the Galoubba University, but, after some in¬ 
quiry and a motion in the Senate it was decid¬ 
ed to bake no action. Similarly, the Director 


of Public Instruction, though moved, abstained 
from interference in the matter of the refusal 
to grant increment of salary to the plaintiff 
with retrospective effect. 

The plaintiff then instituted the present suit 
on 31st October 1917, asserting that the letter 
of the 2nd June 1914 bad contained a propo¬ 
sal by the Committee that he should serve 
them for two academical years and that, as he 
had accepted that proposal in his letter of 
September 13bb, a contract had been entered 
into which had been broken by his wrongful 
dismissal on the Ist October 1914. He claim¬ 
ed salary from October 1914 till May 1916 at 
the rate of Rs. 160 per mensem and at the rate 
of Rs. 170 per mensem, for the month of June 
1915, in all Rs. 1,450. He also claimed back 
increment at the rate of Rs. 30 per mensem 
from June 1913, at Rs. 40 from June bo 
September 1914 in all Rs. 520, and damages 
for travelling expenses assessed at Rs. 300. 
His total claim amounted to Rs. 2,270, or if 
be were found entitled only bo salary up fco 
the end of the session, having been dismissed 
in the middle of it, to Rs. 2,100. 

Both of the lower Courts have agreed in 
dismissing the plaintiff's suit. The learned 
Munsif in a clear and well considered judg¬ 
ment found that the proposal contained in the 
Secretary’s letter of June 2Dd, 1914, was not 
accepted by the plaintiff in his letters either 
of the 14bh Juno or the IStb September as to 
effect any contract between the parties, as 
there was no unqualified acceptance nor was 
there an acceptance within a reasonable time. 
He held that the Committee were justified in 
objecting to the plaintiff 's conduct as being 
prejudicial to the interests of the College, and 
that the plaintiff took no heed of the warning 
but continued to practise in spite of the 
objection which fact might have given the 
Committee a right to dismiss him summarily, 
but he was given a fortnight’s notioe. He 
decided that the plaintiff was not wrongfully 
dismissed. 

With regard to the suffioienoy of the fifteen 
days notice, after discussing the evidence to 
show that notice of fifteen days or at most ft 
month is customary in the College, he pointed 
out that the plaintiff really had notioe on the 
3rd Jane that he would be called on to resign, 
and, therefore, it could not be held that suffitn* 
ent notioe was not given. 
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Aa to the iDOvemeuta of salary olaimod, tho 
learned Munsif pointed out tliat tho plaintill ’s 
name had been expressly cxoludod from tlio 
list sent to the Diieotor of Public lustruotion, 
and no amount was officially sanctioned for 
the plaintiff, nor was any trust created by tho 
Government in favour of any of the Profes¬ 
sors. He found the claim to be unsustain¬ 
able. 

On appeal the learned District Judge agreed 
with the Munsiff and held that the plaintiff 
was guilty of a dereliction of duty which ox 
posed him to summary dismissal, and that in 
any case one month’s notice would have been 
ample. As to the increments, tho District 
Judge found that the grant was made tor the 
benefit of the College and not for that of a 
Professor who was known to be intending to 
leave his post, and that tho recommendation of 
the Committee as to the exclusion of tho plaint¬ 
iff from tho benefit of increment of salary 
was not dissented from by the Director of 
Public Instruction. He dismissed the appeal. 

The learned Counsel for the appellant has 
argued that the notice given to his client was 
insufficient, and that there not having been 
any period fixed at the time of the appoint¬ 
ment, it must be held that there was a yearly 
hiring, and, therefore, the appellant was entit¬ 
led to claim salary up to the expiry of the year 
during which he was dismissed. He contended 
that the appellant ought to be paid the equiva¬ 
lent of bis salary up to June 1915, or if not 
that, up to tho end of the current session, that 
is to say, up to May 1915. 

His contention in the first place is that by 
the letter of June 2nd, 1914, the Committee 
made a proposal to the appellant that bo 
should serve the College for two academical 
years and that tho appellant by his letters of 
the I4bh June and the iSth September agreed 
to serve for two years and thus, though at the 
time of his first appointment no agreement 
was made as to its term, a new contract was 
effected by the plaintiff’s letters of acceptance. 
We need, I think, only look at the contents of 
the letters to see that the contention cannot be 
sustained. The Committee asked the appellant 
either both to have his license cancelled and to 
undertake to serve for two years or to resign. 
The plaintiff replied that he agreed to serve 
for two years, but was not ready either to 
cease practice or to have his license cancelled. 
He also insisted on an inorement of bis salary 


with retrospective effect. This was no accept- 
auoc of tho proposal; to convert a proposal 
into a promise tho acci^ptanoo must be un¬ 
qualified and witliout conditions. By lus 
conciuot too tho npp llant showed that bo did 
not accept tlui piLjiosal lor lio continued to 
attend tho Courts. Again by his letter of the 
13th Soptombor the appellant, though under¬ 
taking to serve tho College for two academical 
years, and suggesting that ho miglit carry out 
the Committoo's desire by not practising as a 
Pleader till tho oud of December and there¬ 
after nob renewing his licouso, refused to get 
his license cancelled and furthermore again 
asked for increment. Besides tho fact that 
tlie letter contained no unqualified acceptance, 
blie reply was made unreasoDa’nlv late, and 
after tlm practical refusal of tlio ilbli June. 
After tliat refusal tho proposal cannot be hold 
to have good, and alter it no acceptance could 
convert the proposal into a promise so as to 
create a contract. 'L’he support of this proposi¬ 
tion I need only refer bo the case of Hyde v. 
Wrench (1). It is clear then that no new 
contract was effected between the appellant 
and the Committee for the former’s service 
for the period of two years. 

In case the first contention failed the learn¬ 
ed Counsel fell back upon the general law 
tliat where no term is expressed a hiring will 
be held to be a yearly hiring and argued that 
the appellant would be entitled bo be paid up 
bo the end of the year in which be was dis¬ 
missed. He has referred us to various works 
on the law of Master and Servant. It is quite 
obvious that the rule of one month’s notice 
which applies to menials, will nob apply to the 
case of a school master. The rule 1 have 
mentioned as to yearly hiring extends to 
domestic and other servants such as clerks and 
others, but it is not an inffezible rule and, as 
has been pointed out in MacUonnere “Master 
and Servant ’ page 136, each case must be 
considered by itself, and in each case it must 
be decided what notice would be reasonable. 

In my opinion, in the case of a school 
master, especially when he was intending to 
leave bis profession and join another, a notice 
of three months would be reasonable, and 
this period was held to be reasonable in the 

(1) (1840) 3 Beav. 334 ; 4 Jut. 1106; 6i R. R. 144; 
49 E. R. 132. 
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case of Governors and School mistresses in 
Todd V. Kerrich (2). 

In the alternative the learned Counsel argued 
that the plaintifi-appellant was entitled to 
recoivo pay to the end of the session, that is 
to say, till May. He relied on a Resolution of 
the Syndicate of the University of Calcutta 
dated the 21st January 1911 to the following 
effect;— 

“ In every case that the services of a tea¬ 
cher or a professor are dispensed with for 
reasons other than incompetence or derelio- 
lution of duty his pay for the full period 
of twelve months must be paid to him,” and 
urged that this was binding on the Committee* 
It is unnecessary to discuss how far this reso¬ 
lution bound the Committee ; it will be suffi¬ 
cient to refer to my decision later in this 
judgment that the real reason for the dis¬ 
missal of the plaintiff was a dereliction of 
duty, and so the resolution does not affect the 
circumstances of this case. The learned 
Counsel also relied on the case of Wittenbaker 
v. J. C. Galstaun (3). In that case the plaint¬ 
iff bad been appointed Master at the 
Armenian College, Calcutta, for a term of 
three years in 1912, and on the 26th July 
1916, while he was still teaching after the 
expiry of his three years’ term, received a 
notice that bis services would be dispensed 
with on August Ist, and ho was offered and 
received one month's salary. It appears that 
bis dismissal was not due to any misconduct, 
or dereliction of duty on his part. In the suit 
which he subsequently instituted the Principal 
of the City College deposed that it was the 
custom in the City College and the Schools 
which he knew, that the teachers or Govern¬ 
ing Body were entitled to terminate an engage¬ 
ment by giving notice to terminate it with the 
existing session. Greaves, J. after considering, 
what the plaintiff’s position was after the 
expiry of the three years for which he was 
appointed, stated that be was inclined to think 
that after the three years the plaintiff’s em¬ 
ployment‘must be ooDsidered to continue as a 
yearly employment which would terminate 
with the end of the school year or session. 
He held, however, that the plaintiff was entitl¬ 
ed to a reasonable notice and that a notioe of 
three months would be reasonable. 

(2) 8 Ex. 161; 22 h J. Ex. 1 : 17 Jut. 119: 

20 L. T. (0. B.) 101 : 91 B R. 403 ; 166 E. B. 1298. 

^3. 43 Ittd. Oai. 11 : 44 0, 917. 


That oase can he distinguished from the 
present one in that the dismissal was not for 
any misconduct, dereliction of duty or fault 
of the plaintiff, and in the Armenian College 
the academical year is divided into three terms, 
while in the case of the Tej Narain Jubilee 
College there are not terms. 

Whatever may have been deposed to be the 
oustom in Calcutta schools and Colleges in that 
case cannot affect this case, in which the evid¬ 
ence, including that of the plaintiff himself 
would seem to show that a notioe of one 
month or even fffteen days had ordinarily been 
held to be sufficient. However, the learned 
Judge in Wittenbaker v. Galstaun (3), held, as 
I hold ill this oase, that a notioe of three 
months would bo reasonable, and he consi¬ 
dered three months to be about equivalent to 
a term. 

In the present case the appellant was asked 
to cancel his license or resign by the letter of 
June 2nd 1914, This was practically a notioe 
to him given four months before his actual 
dismissal, and thus I consider that he could 
not complain that he had no sufficient notioe. 
He bad full time to look for another appoint" 
ment if he wanted one. 

The letter of June 2nd too, informed him 
plainly that the Committee did not approve 
of his practising as a pleader, it was virtually 
a direction to him to cease practice, and he was 
informed that the Committee held that the 
practice was detrimental to the interests of 
the College, In spite of this the appellant 
continued to practice and paid no attention to 
the warning given to him. It is quite plain 
that the appellant's practice in Court roust be 
detrimental to the interests of the College to 
which tho appellant was required to give his 
whole attention. The direction, therefore, 
contained in the Secretary’s letter was a 
reasonable one, and the appellant wilfully 
paid no notioe to it. I am of opinion in 
agreement with the lower Court, thrt 
there was dereliction of duty on the part 
of the appellant and disobedience to a law¬ 
ful and reasonable direction of the Comwrt- 
tee which would have justified his summary 
dismissal. 

I see no reason to differ from the 
of the lower Court and would dismifl* 
appeal. Having regard to all the 
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abanoes of the case, I am of opinion that 
each party should bear its own costs througii* 
out. 

K. s. D. Appeal dismiss&l. 


CALCUTTA HIGH COURT. 

Civil Revisions Nos. 143 to 146 op 1923. 

August 6, 1923. 

Present: —Mr. Justice Newbould and Mr. 

Justice B. B. Ghose. 

KHABARIA MIJAZlIiLA ZEMINDERI 
SyNDlCATE, LTD,— Decree-holders— 

Petitioners 

versus 

OMED SHEIKH and others—Judgment- 
debtors—Opposite Party. 

Civil Procedure Code {Act V of 1008). O. XX-l, r. H 
{%)Sxeout*on appli<^ati<yn by person otfier than decree- 
holder—Verification — Procedure. 

It la not neoesaary tRat an applioation for exeoiitioa 
made by a peri^on otUer than the deoree-bolder under 
0. XXI. r 11 (2) of the Civil Pcooedure Code should 
be vetiiied after the applioation for permii)»ion has 
been made nor is it necessary that the verification 
should be made in the presence of the Court. All 
that is necessary is that the Coucc should be satisfied 
that the person who signed the verified application is 
acquainted with the facts of the ease. 

Rules againsfa the order of the Munsif, 
Perojpur. 

Babu Nagendra Nath Ghose, for the 
Petitioners. 

JUDGMENT .—These Rules must be 
made absolute. It is not necessary that the 
application for execution made by a person 
other than the decree-holder under O. XXI, 
r. 11 (2) should be verified after the application 
for permission has been made ; nor is it neces¬ 
sary that the verification should be made in 
the presence of the Court. All that is neces¬ 
sary is that the Court should be satisfied that 
the person who signed the venfied applioation 
is acquainted with the facts of the case. In 
the present case there can be no doubt that 
the person who signed this applioation was 
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KRISHNA DATT DUBE V. BRIJ LAL 

acquainted with the facts of the case and 
there was no ground for rejecting the appli- 
tion. 

We accordingly set aside the order of the 
lower Court rejecting these applications and 
direct that )ui do admit them and do proceed 
according to law. 

This order will govern Civil Revision Nos. 
143 to 146 of 1923. 

Wo make no order as to costs in these 
Rules. 

Let all records be sent down at once. 

N. H. Rules made absolute. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 89 of 1922. 
November 6, 1922. 

Persent :—Mr. Justice Piggott. 

KRISHNA DATT DUBE— PLAINTIFF 

—Applicant 

versus 

BRIJ LAL AND others—Defendants 
—Opposite Partiy. 

CfWioni—Wajib-ul-arz, entry m, construction of^ 
Orove-holder,right of, to sell trees —Provincial Small 
Cause Courts Act [IX of 1887), s. 25—Revision— Inter¬ 
pretation of words—High Court, interference by. 

The wajib-ul-arz of a village provided that a grove- 
holder could fell any tree and appropriate the timber 
to hi» own uae and was entitled to plant new trees in 
place of those he might fell. It was also provided 
that at the time of sale the proprietor of the land was 
entitled to receive one quarter of the sale price in 
virtue of his proprietary rights. A grove-holder sold 
two standing trees in the grove and the vendee out 
and removed the timber. On a claim by the landlord 
to recover one-quarter of the sale price of the trees; 

Held, that the trees not having been out and re¬ 
moved by the grove-holder the landlord was entitled 
to succeed under the terms of the wajib-ul-ars. 

The High Court would decline to interfere in revi¬ 
sion in a case where there is a mete question of the 
interpretation of particular words in a document and 
the circumstances are such that the words 
are sueoeptible of more than one inteipretation. 
(p. 814, ool. 1). 
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"RevUion acainat the order of the Munsif 
Jaunpur, dated the 29th March 1922. 

Mr. K. N. Katju, for the Applicaot. 

Mr. S. D. Sinha, for the Oppoaite-Partiy. 

JUDGMENT.—The plaintiff in this caae 

is the proprietor of a plot of land on which 
there is standing a grove. The first seven 
defendants are in possession of the said plot 
and of the trees thereon, with the rights of 
grove-holders. LMie finding is that these 
defendants sold two standing trees for Rs. 50 
to defendant No. 8 wlio felled the trees and 
removed the timber. The plaintiff claims that, 
by vilJago custom as recognised in t\)6 Wiijib-ul’ 
arz he is entitled to J of the price. It is quite 
clear from the pleading and from the -ludg- 
mont of the Court below that both parties were 
agreed that the local custom determining the 
rights inter $e of the proprietor of the soil 
and the grove-holders, in respect of the 
grove in suit, was correctly recorded in the 
W'ljib-ul-arz and tliat both parties were 
bound by that record. The only question 
remaining for determination was the inter¬ 
pretation of the relevant entry in the 
Wtijih-ul-arz considered in its bearing on 
the established facts of this oaso. The 
Trial Court found that under the custom so 
recorded, the plaintiff was not entitled to 
recover i of the price. The plaintiff has 
brought the matter before this Court in 
revision. The decision of the Court of 
Small Causes is one calculated to have far 
reaoliing consequences affecting the rights 
of the plaintiff and the other proprietors, 
if any. in this village with reference to 
grove lands. If it wore a mere question 
of the interpretation of particular words 
in a document, and the circumstances were 
sucli that these words were clearly 
susceptible of more than one interpreta¬ 
tion, I have no doubt that this Court would 
decline to interfere in revision. The view 
which 1 take, however, admits of being briefly 
stated. The parties are admittedly bound by 
a record of custom which says that at the 
time of sale the proprietor of the land receives 
i of the sale price in virtue of his proprietary 
rights. The words are plain enough and really 
admit of only one possible interpretation. The 
only question raised in the Court below may 
be put in the form of a questiou, namely, at 
the time of the sale of tohat'ydoQS ;tbis right 


arise in favour of the proprietor ? The Trial 
Court was evidently much impressed with the 
very wide rights enjoyed by grove-holders in 
this village under the teims of the wajih-ul-aru. 
The document contains other clauses very 
favourable to the grove-holders, and it is not 
surprising that the defendants in the present 
suit should have placed their reliance upon 
this document and should have been quite 
ready to accept it as a complete and correct 
record of the custom by which the parties 
were bound. The Trial Court obviously thinks 
that in as much as any grove holder in pos¬ 
session under this custom could have felled 
any tree and appropriated the timber to his 
own use, and moreover was entitled under 
the custom to maintain the character of the 
grove by planting a new tree in place of any 
tree that he might fell, it would be an illogical 
development of the custom to require him to 
pay to the zemindar a portion of the sale price, 
in the event of his selling the timber instead 
of appropriating it to bis own use. My own 
opinion is that a good deal could be said by 
way of rejoinder to the argument as thus 
stated, but the consideration which determines 
my decision is that the facts as found by the 
Trial Court are not those assumed for the 
purpose oi the argument above stated. The 
first seven defendants to this suit did not fell 
the trees, remove the timber and sell the 
same for their own profit. The finding is that 
they sold the trees as they stood and that it 
was the vendee who cut them down. In my 
opinion this circumstance makes the decision 
of the Trial Court hopelessly inconsistent with 
itself and fully warrants iutorferenoe by 
this Court in the exercise of the general 
powers of supervision vested m it by the 
Provincial Small Cause Courts Act. The 
Court below says that the right to receive 
i of the price would arise in case of a sale of 
grove, or a fractional share thereof, or a 
specified portion of it. Now the sale of ^ two 
standing trees is to my mind quite indistm- 
guishabie from the sale of a specified portion 
of a grove. I am of opinion, therefore, that 
this application must be allowed. I set aside 
the decree of the Court below and in lieu 
thereof give the plaintiff a decree for the sum 
of Bs. 12-8-0 claimed by him with costs 
throughout. 


Z. E. 


Order set aside. 
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OHANDT OHARAN LAW V. SREEMUTTY AZIZERNESSzV 


CALCUTTA HIGH COURT. 

Second Civil Appeal Nos. 1887.1886,1S93, 
1904, 2158, 2159 OF 1.19 and 300, 331, 
302 AND 374 OF 1920. 

January 11, 1922. 

Present :—Mr. Justice Chatteriee and Mr. 

Justice Hendereon. 

CHANDY CHARAN LAW -Appellant 

versus 

SBEEMUrXY AZIZERNE35A and others 

—Respondents. 

Bengal Tenancy Act {VIII oj D-SS), s. 170—Pt-rma- 
nent and heritable Moouttaci —Rent interCt-t 

on—Rate fixed in kabuliyat exctsshc—Tenant, whe¬ 
ther can get relief. 

Plaintlfi-landlord sued to recover iaterest on teat 
pavable by the tenant under K.abnltyat which provid¬ 
ed for payment of interest at the ptipalated rate. It 
appeared that the word “moctirruri” had not been 
u^ed in the document nor was there any express pro¬ 
vision that the rent shall not be enhanced, but there 
was a provision that if there was an increase in the 
land on measurement, the tenant would have to pay 
rent separ.>tely at the stip ilated rate 

Held (1) that the tenure was and permanent herit¬ 
able; (p 3i&, ool. 1). 

(2) that the rent was agreed on and could not be 
enhanced ; 

(3) that as there was no evidence on the record to 
show that any undue influence had been exercised by 
the Ztviindar the tenant was liable to pay interest 
at the stipulated rate, ip- 316. ool. 1)- 

Ur. Dwarkanath Milter and Ut. Satyendra 
Nath MtUert for the Appellant. 

Moulvi Nural Nuq, for the Respondents. 

JUDGMENT. —The only question involv¬ 
ed in the appeal relates to interest on rent 
payable by the tenant under a kabuliyat. 

The interest stipulated to be paid was 2 per 
cent, per annum. 

The Courts below held that the tenant had 
DO permanent mocurrary right in the land and 
that, therefore, the landlord was not entitled 
to interest at the stipulated rate and accord¬ 
ingly interest at 12 per cent, only was allowed. 

It is contended on behalf of the plaintiff- 
landlord that the interest o£ the tenant was 


that of a vwcurrari permanent teiiuro-l'oldcr 
and that, having regard to the provisions of 
section 179 of the Bengal Tenancy Act. ho is 
liable to pay interest at the rate stipulated in 
the kahudyat. 

The kobtdivat describes the tenure as a 
darsiknii kayami taluka and states that the 
rent is payable in ton kists. It tiien goes on 
to say :— 

I down to my sons, sou’s sons and so on in 
succesBioD, being vested with the right to make 
a giit and sale of the laud covered by this 
kabuliyat, shall hold and enjoy the same, with 
the greatest felicity on payment of the rent, 
and on making improvements in the Mahal by 
excavating and blling up tanks, ditches and 
wells, making bastu and garden, constructing 
passages and roads and planting trees, etc., 
and by keeping intact the limits and boundaries 
as before.” 

There is no doubt, therefore, that it was a 
permanent tenure and also heritable. The 
power of tiansferability was expressly grant¬ 
ed. 

The only question is whether the rent was 
6xed. 

The word **Mocarrari'’ has not been used in 
the document and there is no express provision 
in the document that the rent shall not be 
enhanced. But there is some indication in the 
document to show that the parties did not in¬ 
tend that there should be an enhaucement of 
rent. The kabuliyat provides that if there was 
an increase in the land on measurement, the 
tenant would have to pay rent separately for 
the excess area at the rate stipulated in the 
kabuliyat. That shows that the rent was a 
fixed one, because it could not have been in¬ 
tended that the tenant would pay for the excess 
area at the rate stipulated in the kabuliyat 
and at the same time would have to pay at 
an enhanced rate for the original area mention¬ 
ed in the kabuliyat. 

Then, there are other terms in the docu¬ 
ment such as '* There will be no remission of 
rent on account of decrease in the area of land 
except on the ground of the land being washed 
away by river, that the tenant shall be reepon- 
Bible for all losses and profits in respect of the 
land under settlement arising in consequence 
of drought, inundation, failure of crops, the 
land lying patit and Providential visitation 
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eta., wbioh also go to inclicate that tbo tenure 
was not a ryoti holding but a permanent 
mocurrari tenure. 

It is pointed out that there is a provision 
in the kahuliyat for payment of interest at 2 
per cent, as well as damages at 25 per cent, 
and it is contended that the provision is a hnal 
one, but no damages have i>eon claimed and 
only interest at 2 per cent, per mensem has 
been claimed in the suit. 

It is also contended that the rate of interest 
is very high. But there is no evidence on the 
record to show that any undue inlluence was 
exercised by the Zemindar. Wo are unable, 
therefore, to give any relief to the defendant 
on this ground. 

We are of opinion that the right of the 
tenant under the kabidiyat is a permanent 
Mocurrari right and the plaintiff, therefore, 
is entitled to interest at the rate stipulated in 
the kabuliyat. 

The same points arise in S. A. Nos. 1886, 
1904, 2159 of 1919 ; and 300, 301, 322 and 
374 of 1920 in which the tenancies are tenures 
and in S. A. Nos. 1893 and 2158 of 1919 in 
which the lands, though ryoti, are held at 6x- 
ed rates. The above decision, therefore, will 
govern them all. 

The result is that all the appeals are 
allowed and the plaintiff will bo entitled 
to get interest at the rate stipulated in the 
kabuliyat. 

Each party to bear his own costs in this 
Court and the lower Appellate Court, the 
plaintiff being entitled to get costs in the 
Court of first instauce on the amount which 
will be found due to the plaintiff under the 
decree of this Court. 

Appeal allowed. 


LAHORE HIGH COURT. 

Miscellaneous Civil Appeal No. 1522 

OP 1923. 

January 29, 1924. 

Present Mr. Justice Moti Sagar. 

RALYA SINGH— Dependant—Appellant 

versus 

TUNIA MAL -Plaintiff —Respondent. 

Civil Procedure Code (Act V of 1908), s. 14i—Ea5fl* 
cution of decree-Sale of properties belonging to judg- 
mmt-deblor—Decreeset aside on appeal — Bestitution^- 
Commi^sion paid to atiClionecr,wheth£r can be deducted 
-Mnterestt whether can bo allowed. 

Where propoctiids belocgicg to a judgmeot-debtor 
are s^old in exeaubioa o{ a decree aud the deoree is 
subsequently set aside on appeal, the judgment- 
debtor is entitled to reoovet from the decree-holder 
under seotion 144 of the (ivil Procedure Code the 
full amount of consideration paid by the auofeion- 
puroha>ec for the properties plus interest on the 
amount for the period during which the money re¬ 
mained in the hands of the deoree-holder The latter 
is not entitled to deduct from the sale prioe the 
amount of commission paid to the auctioneer. 

Appeal from the order of bhe Senior Sab> 
Judge, Ludhiana, dated the 29bh March 1923. 

Mr. Devi Dayal, for the Appellant. 

Dr. Nand Lai, for the Respondent. 

JUDGMENT.—This is an appeal from 
an order of the Senior Subordinate Judge of 
Ludhiana made on an application under 
section 144 of the Civil Procedure Code. 
On the 29bh of March 1917, the respond¬ 
ents obtained a deoree from his Court 
for Bb. 5,705 against the present appellant. 
In execution of that deoree the moveable and 
immoveable properties of the appellant were 
attached and put to sale. Some of the pro¬ 
perties were purchased by the respondento 
while the rest were purchased by certain 
third parties. On an appeal by the appellant 
the deoree was set aside by the High Court 
on the 4th February 1921, and the respond¬ 
ents’ suit dismissed with costs throughout. 

The appellant then made an applioatioD for 
restitution to the Court below under section 
144 of the Civil Procedure Code* The prop- 
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erties which were puroliaPciH by the resiion- 
dents themselves were restored to the appol- 
lanti while in respect ot the others, which had 
been purchased by third parties, the res 
pondents stated that they had realised 
a sum of Bs. 2.320 by the sale thereof, 
and that they wore prepared to refund it 
to the appellant. The money was accordinjily 
deposited in Court aud withdrawn in duo 
course by the present appellant. In the 
application out of which tlie present appeal 
has arisen it was stated by the appellant that 
the properties had been sold at much below 
their proper value on aocouiiij of the illegal 
action of the respondents aud tliat he was 
entitled to he fully recouped for the loss which 
be had without auy fault of his sustained at 
their bands. The details of the loss claimed 
by the appellant are fully stated in the appli¬ 
cation, dated 4th of April 1921, made in the 
Court below, and it is not necessary that they 
should be recapitulated in this judgmoot. 

A certain amount of oral evidence was 
produced in support of the contention that the 
value of the property was much more than 
what it had fetched at the time of the sale but 
this evidence has not been believed by the 
learned Senior Subordinate Judge and rejected 
on the ground that the witnesses were biassed 
and, therefore, not worthy of credit. I have 
carefully read this evidence and have no hesi¬ 
tation in bolding that it is worthless and 
that the learned Senior Subordinate Judge 
was right in discarding it. I, however, do 
not see why the appellant should not have 
been allowed interest at a reasonable rate for 
the period during which the money realised 
by the sale of the properties remained in the 
hands of the respondents. A sum of Bs. 40 
has been claimed on account of wiesng prohts 
for the houses which were purchased by the 
respondents themselves and subsequently res 
tored to the appellant. No satisfactory rea¬ 
son has been shown by the respondents for 
disallowing this item. The sum claimed is 
very reasonable and in my opinion, ought to 
have been allowed. Another item which, in 
my opinion, ought to have been allowed to the 
appellant is the commission which the respond¬ 
ents say was paid to the auctioneer on account 
of the sale of the properties and which of 
course was not included in the sum of Bs. 2,320 
deposited by the latter for payment to the 
appellant. The property was sold at the ins- 


tanoo of the rospomlontfl and on tlio doorco 
having been sot aside they weto bound to ros- 
toro the property to tho appellant in its origi¬ 
nal condition. This, of coura«',was iinpt>8sih!o on 
account of the property having been purobasod 
by the third partios, hut tliere is no reason 
why tho actual prion at which the properties 
were sold and which, of course, included also 
tho oominission paid to tho auctioneer should 
not have been paid to tho appellant. The con¬ 
tention of tho learned Counsel for the respon 
dents is that the foes paid to the auctioneer 
were not kept by Ids clients and that they 
have paid what was actually recovered. But, 
as already pointed out. it was on account of 
the illegal action of tho respondents that the 
property was sold, and it is, therefore, only 
reasonable that they should pay tlio commis¬ 
sion of tho auctioneer out of their own 
pockets. 

I accept tho appeal and return the case to 
the ;:5enior Subordinate Judge for fresh orders 
in the light of the observations above made. 
Parties shall bear their own costs throughout. 

z. K. Appeal allowed. 

CALCUTTA HIGH COURT 

Ordinary Original Civil Jurisdiction 
Suit No. 1912 of 1920. 

July 16, 1923. 

Present :—Mr. Justice Page, 

CHANDMULB KANGORIA- 

Plaintiff 

versu<i 

DBBI OHAND and others— 
Defendants. 

Pre&iiency Small Oouse Courts Act {X7 of 1882) 
3. 22, application of—Suit cognisable hy Small Cause 
Court instituted, in Bigh Court, effect of—Amount or 
value of Si^jecl-matter of suit, determination of— 
Presidency Small Cause Court, jurisdiction of—Suit 
for damages for trespass whether cogntsabUhy Small 
Cause Court ^Construction of statutes—Courts, duty 
of—Practices, questions of, how determined. 

Oa a tcae aonstruotion of 8«ot!oQ 32 of the Presi- 
denoy.Small Cau^e CourtsAot,where a plaintiff institu¬ 
tes a suit of a oharaotei oognisable by tbeSmall Cause 
Gooit, in the High Court, and estimates the amount' 
or Tolaa of hie claim ia the plaint at a sum which 
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is witWn the ambit of the jarisdiotioa of the Small 
Cause Court, that section is applicable to the suit, 
and the pUintiS must be t^ken lo hfve deliberately 
accepted the risk to which the provieions of that sec¬ 
tion expo-e bim. ip* 320f ool. 1). 

The tost of the amount or value of the sabjeot- 
mattee of a suit is to be determined by the amount 
set forth in the plaint But by placing a fictitious 
value on his claim, the plaintiS is not at liberty 
to determine the tribunal by which the suit is to be 
tried, '-p. 319, col 2). 

A suit is cognisable by a Small Cause Court if 
re-peob both of its character and the amount or value 
of its subieot-matter it is within the jurisdiction of 
the Lourt (p I'l'-', ool. 2). 

A suit claiming damages for trespass to plaictifl’s 
land by unauthorised ueposib thereon of building 
materials is cognisable by a Small Cause Court. 

In oonstcuing a Statute, Courts of Justice should en¬ 
deavour to discover the meaning to be given to it by 
a ooQsideration of its terms (p. 320, col. 2). 

Questions of practice in India are to be determined 
in accordance with the principles laid lown by 
the Courts in India, (p. 32U, col- 2). 

MeBBrs. S. N. Bnnerjee and S. G/tose, for 
the Plaintiff. 

Messrs. N. N. Sircar and S. M. Bose, for 
tbe Defendants, 

JUDGMENT. —This application involves 
the determination of an important question of 
practice. 

It is an application by the defendant, 
which, by consent of the parties, has been 
treated as an application under O. XDVll to 
review an order awarding the plaintiff 
costs. 

The plaintiff brought a suit in the High 
Court claiming damages for trespass to his 
land by reason of the unauthorised deposit 
thereon of building material by the defendant, 
The plaintiff in his plaint claimed Be. 5,3U0 as 
damages and obtained a decree for Bs. 10, and 
oosts were awarded to him on the High 
Court Scale No. II. 

The defendant now applies for a review of 
tbe above order relating to costs on tbe 
ground that the suit was cognisable by the 
Court of Small Causes of Calcutta, and, in¬ 
asmuch as the plaintiff obtained a decree 
for damages for tropase of an amount less 
than Bs. 300, tbe Court had no jurisdiction to 
award him any oosts by reason of tbe pro¬ 
visions of section 22 of the Presidency Small 


Cause Courts Act of 1882. The plaintiff appli¬ 
ed un'ler this section for a certificate that the 
suit was one fit to be brought in the High 
Court, but this was refused. 

1 have, therefore, to decide whether the 
suit was cognisable by the Small Cause 
Court or not. A suit in my opinion, is 
cognisable by the Small Cause Court if in 
respect both of its character and of the amount 
or value of its subject-matter it is within the 
jurisdiction of the Court. This suit in respect 
of the character of the relief claimed, was 
clearly one which the Small Cause Court was 
entitled to entertain. [See Peary Mohun Gho~ 
saul v. Harran Ckunder Gangooly (1).] 

Was it also within the ambit of the jurisdic¬ 
tion of the .-mail Cause Court by reason of 
the amount or value of its subject-matter f 
That depends upon whether the amount or 
value is that actually recoverable or ascer¬ 
tained at the trial, or that claimed by the 
plaintiff and get out in tbe plaint. 

The law and practice in British India, con¬ 
tained partly in legislative enactments, and 
partly in a long and continuous stream of 
judicial decisions, are, in my opinion, in favour 
of tbe latter view. 

Learned Counsel for the defendant urged 
that if this view is to prevail, the effect will be 
that if tbe plaintiff electa to value his claim at 
Es. 1,200 the suit will come within section 22, 
while if he inflates his claim to Bs, 12,000 the 
section will not be applicable. In favour of 
his contention be has cited an unreported judg¬ 
ment of my brother Buckland, in suit No. 
1657 of 1922, With great respect to the lear¬ 
ned Judge 1 find myself unable to agree in the 
opinion which he expressed in that case as to 
the construction of section 22. If the test of the 
amount or value of the subject-matter of the 
suit be that for which the defendant contendSi 
one result would appear to be that in a suit, 
for example, in respect of negligence or of 
trespass, in which the damages are at large, 
and it is impossible a priori to estimate, 
even approximately, the amount of the 
damages which ultimately will be award¬ 
ed, a plaintiff, however hona 
be his estimate of the damage he has suffwe^ 
would be unable to bring his suit in the High 
Court without running the risk of losmfi 

(1) 11 0.261 ; 5 Ind, Deo. in. B.) 983f 
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Us oosta even if he were bo be eaooeaa* 
ful. In my opinion, the objaoti oi the 
Legialabnre wae to prevent oongostion in the 
High Coutt, and to provide, where the plaint¬ 
iff values his claim at a sum which brings 
his suit within the iurisdiotion both of the 
High Court and of the Small Cause Court, and 
yet eleobs to institute proceedings in the High 
Court, that be should do so at his peril. It is 
not to be supposed that the Legislature intended 
ex post facto to penalise a plaintiff because he 
had failed to guess correctly which was the 
proper Court in which bo launch his suit. If 
the construction urged upon mo by the defend¬ 
ant were the correct one, it woulii re¬ 
sult in a mere gamble and add a new terror to 
litigation. 

Chief Justice Edge makes some poibinent 
observations on this subject in Madho Das v. 
Hamji Patak (*2). There the learned Chief 
Justice says 

“ Now it has been held by this Court in 
Mahabir SinQh v. Behari Lai (3) that for the 
purpose of determining the proper Appellate 
Court in a civil suit, what is to be looked to is 
the value of the original suit, that is bo say, 
'the amount or value of the subjeob-matter of 
the suit ’ ; such ' amount or value of the sub¬ 
ject-matter of the suit’ must be taken to be 
the value assigned by the plaintiff in his plaint 
and not the value as found by the Court, un¬ 
less it appears that, either purposely or 
through gross negligence, the true value of the 
suit has been altogether misrepresented in the 
plaint.*' As a matter of fact in this case the 
value assigned by the plaintiff in his plaint was 
Ss. 1,500. That valuation made the suit 
one which was triable in the Court of the 
Subordinate Judge, and that valuation also 
made the appeal from the decree of the 
Subordinate Judge lie to the Court of the 
District Judge. The law contemplates that, 
in many oases, it may be impossible for a 
plaintiff, at the inception of his suit to state 
correctly the value of the relief which he seeks, 
as for example, in oases to which section 11 
of the Court-Fees Act, 1870 (Act No. VII of 
1870) applies. This was particularly a case in 
which, until all the evidence had been taken. 
It was impossible for the plaintiff to put any- 

(3) 16 A. 386 : A. W. K. (1894) 84 ; 8 lad. Deo* 
(N. B.) 186. 

(8) la A* 320 ; A W. N. (1891) 107 ; 7 lad. Deo« 
(V.B). 203. 


thing more than a hypothetical valuo on the 
relief claimed qua the balance in the hands of 
Babu Madbo Oas. In our opinion it would be 
impossible to hold that the jurisdiobion of an 
Appellate Court should depend upon the 
amount of the decree of tho Appellate C,ourt. 
Take, for example, this case. The lower Appel¬ 
late Court here being satisfied that the plaintiff 
under his second relief was entitled to a decree 
for over Rs. 7,000, gave him that deoreo. If 
tho lower Appellate Court had no jurisdiction 
bo give that decree, what would have been the 
result ? According to tho argument for 
the defendant-appellant the lower Appellate 
Court could have done nothing except return 
the memorandum of appu;al for presentation 
in the High Court, it could not, according bo 
that contention logically worked out, have 
given the plaintiff in his appeal a decree for 
any sum whatever, even a sum less than 
Rs. 5,000, as if that contention was correct, its 
jurisdiobion was determined by the finding that 
the plaintiff was entitled in appi-al bo a 
sum exceeding Rs. 6,000. If that contention 
were correct, and the lower Appellate 
Court returned the memorandum of ap¬ 
peal, and it was presented in this Court as a 
first appeal, it is conceivable that this Court 
might have come to the conclusion that the 
plaintiff was entitled, we shall say, to Rs, 2,000 
only. Now if the defendant’s contention were 
correct, in that event what could this Court 
do except again return tho memorandum of 
appeal to be presented in the Court having 
jurisdiction, i.e., that of the District Judge ? 
That is an illustration which we think goes to 
show that it is the plaintiff's valuation in bis 
plaint which controls the jurisdiction, not only 
of the first Court, bub of the AppoUaboJ Court, 
and not the amount which may be found and 
decreed by the first Court or by the Appellate 
Court.” 

It has repeatedly been held by the High 
Courts in India that the test of the amount 
or value of the subject-matter of a suit is 
to be determined by the amount set forth 
in the plaint. [See Lakshman Bhatkar v. 
Baboji Bhatkar (4), Mahabir S%nqk v. 
Behari Lai (3), Bamidunesaa Bibi v. Qopal 
Chandra Malakar (6) and Baj Krishna Dey v. 

(4) 8 B. 81 : 4 lad. Deo. (N. 8 .) 895. 

16 ) 24 0. 661; 1 0. W. N. 556; 12 lod. Deo. (N. S.) 

1110 . 
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Bepin Behari Dey (6).] And a perusal of the 
material statutes leads rue to the same cod> 
elusion. By the Suits Valuation Act of 1887, 
section 8, “ the value as determinable for the 
computation of court-foes and the value for 
the purpose of jurisdiction «hall be the same.” 

By the Court-Fees Act of 1870, section 4, 
court fees are payable as indicated by the 
:?chedule to that Act. By the Bengal Fees 
Amendment Act of 1922, section 5, court-fees 
are payable according to too amount or value 
appearing in the plaint [See also on this 
6ui)ject Court-Fees Act of 1870, sections 5 
and 7, sub sections (i) and (4), and section 17 
of the Presidency Small Cause Courts Act, 
section 18, Exp. I, and also sections 20 and 21 
and 39 (1), (2j and (4). See also Civil Proce¬ 
dure Code, O. VU, r. 1 (i), r. 2 aud r. 11 {b)]. 

In clause 12 of the Letters Patent, 1865, it is 
provided that the High Court shall not have 
sucli Original Jurisdiction in a case falling 
within the jurisdiction of the Small Cause 
Court of Calcutta in which tlie debt, or damage, 
or value oi the property sued for does not 
exceed Rs iOO, it has to be observed that 
the words are sued for ” and not *’ recover¬ 
able.” 

In my opinion, on a true construction of 
section 22 of the Presidency Small Cause 
Courts Act, where a plaintiff institutes a suit of 
a character cognisable by the Small Cause 
Court in the High Court, and estimates the 
value or amount of bis claim in the plaint 
at a sum which is within the ambit of the 
jurisdiction of the Small Cause Court, 
section 22 is applicable to the suit, and 
the plaintiff must bo taken to have delibera¬ 
tely accepted the risk to which the provisions 
of the section expose him. On the other 
hand, the plaintiff’s estimate of the value or 
amount of his suit may be so high that the 
suit is not cognisable by the Small Cause 
Court, but it is erroneous for that reason to 
suppose that the plaintiff is entitled, by a 
designed exaggeration of the claim, to oust the 
jurisdiction of the Small Cause Court. The 
plaintiff by placing a fictitious value on his 
claim is not at liberty to determine the tribu¬ 
nal by which his suit is to be tried. [See 

17 Ind. Caa. 162 ; 40 0. 246 ; 17 C. W. N. 691* 
16 0. L. J 194. 


cases cited supra, also Dayaram v. Gordhan- 
das (7), Ashiq Ali v. Iritiaz Begam (8)]. 

Ample safeguards are provided to meet 
such a contingency. Where the relief obtain¬ 
ed in the plaint is incorrectly valued, the 
Court may reject the plaint, or return the 
plaint to be presented to the proper Court 
under O. VII, it. 10 and 11. The Court of 
first instance, in a proper case where it deems 
such a preliminary investigation to be desir¬ 
able, will itself determine the amount and 
value of the subject-matter of the suit, if 
objection is taken in the Court of first instance 
at or before the hearing at which issues are 
first framed aud recorded. [See Suits Valua¬ 
tion Act, section 11 and Koti Pujari v. Man- 
jaya (9)]. 

Moreover, the High Court under section 35 
of the Civil Procedure Code possesses an 
unfettered discretion of deciding all questions 
of costs in such a suit. It might, for example, 
undor such ciroumsbauces, deprive the plain¬ 
tiff wholly of costs, or only award him such 
costs as he would have recovered if he had 
brought his suit in the Small Cause Court. 

Courts of Justice, in construing a statute, 
must endeavour to discover the meaning to be 
given to it by a consideration of its terms. 
Little or no assistance is to be obtained by 
referring to other statutes in which the words 
used are not the same. 

The provisions of the English County 
Court Acts from 1867 to 1919 do not contain 
the safe-guards which are to bo found in the 
Indian practice Moreover, the provisions of 
these Acts differ materially from those con¬ 
tained in the Statute relevaut to the issues 
raised on this application, and the decisions 
thereunder proceed upon different considera¬ 
tions, and I do not, therefore, propose to refer 
to them. 

In my opinion, questions of practice in India 
are to be determined in accordance with the 
principles laid down in the Courts in India* 

Bearing in mind the evidence adduced at 
the hearing of this suit, and having regard 
to all the circumstances, I am not disposed 
to vary the decree which has been passed. 

(7) 81 B. 73 : 8 Bom. L. B. 885. 

(8) 42 Ind. Cas 891 ; 39 A. 728 : 16 A. Ii. 3. 794 

(9) 21 M. 271 : 7 Ind. Deo. (N.S.) 647- 
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I hold that this applioation has been mis- 
ooDo^ved, and I dismiss it 'with costs. 

N. H. Applicaiion dismissed. 


LAHORE HIGH COURT. 

Lettebs Patent Appeaij No. 10 op 1923. 

October 4, 1924. 

Present Sir Shad! Lai, Kt., Ghiet 
Jnstioe, and Mr. Jastioo LeHossignol. 

Eat Sahib Pandit WAZtR OHAND AND 
OTaERS — APPEtit ,ANTS 

versus 

NATHU BAM and others -Respondents, 

Limitation Act {IX of 1908). Sch I, Arts. 134,148— 
Mortgagc~~Tra}isJerce from mortgagee — Good faith-^ 
Ademption, suit for^Limitation. 

It is only a bona-fide transferee from a mortgagee 
wlio oan olaim tlie proteotioD of Article 184 of 
Sohedule I to the Limitatioa Act- In the absence of 
good faith* a suit against him by the mortgagor to 
redeem the mortgaged property would be governed by 
Article 148 of Schedule I to the Limitation Act. 
(p. 321, ool. 2). 

Muthaya Chetti v. Kanthappa Ghetti, 46 Ind. Oas. 
975: 34 M. If. J. 48l ; 7 Ii. W. 482 ; 23 M L. T. 291 ; 
(1918) M. W. N. 384 ; Narayanasami Naicker v. 
Periasamy Odayar, 68 Ind. Oas. 784 ; 14 L. W. 116 ; 
(1921) M. W. N. 465 ; 41 M. L. J, 163; 44 M. 951; 
Baiva Khan v. Bhiku Sazbat 9 B. 475 : 6 Ind. Deo. 
(N. B.) 316; Xesu Bamji Kalnaih v. Balkrishna Laksh- 
man, 16 B. 683 ; 8 Ind- Deo. (N. S.) 899, referred to. 

Letters Patent Appeal, under section 10 of 
the Letters Patent, from the order of Mr. 
Justice Broadway, dated the 5th December 
1922. 

Bai Bahadur Pandit Sheo Noroin, for the 

Appellants. 

Mr. Mukand Lai Purit for the Respondents. 

JUDGMENT, —The date of the mortgages 
with which these appeals are oonoerned is not 
a matter which oan be reopened in second 
appeal, and the sole point on which we have 
to come to a finding, is whether these suits to 
redeem are barred by Article 134 of Idmita- 
tdcQ Aot. 

I 0-41 


The learned Judge in Chambers has hold 
that the recital in the appellants' sale-deeds 
that their voodors’ title reposed on a mortgage 
put them to inquiry, and they cannob be re¬ 
garded as purohasors in good faith of an 
absolute title, suob as their sale-deeds pur¬ 
ported to convoy. 

Article 134 of the Limitation Act fixes a 
period of 12 years for a suit. 

“To recover possession of immoveable 
property conveyed or bequeathed in trust or 
mortgaged and afterwards transferred by the 
trustee or mortgagee for a valuable oonsidora- 
tion". 

Now if the Article alone were regarded, and 
the matter were res integra it would be hard 
to resist the conclusion that the transferee 
from a trustee and the transferee from a 
mortgagee are placed in the same position, 
and as, admittedly, the trustee’s transferee 
comes within the shelter of the Article even 
in the absence of good faith, the mortgagee's 
transferee in spite of the knowledge of tbe 
defect in bis absolute title would appear to be 
safe from attack from the mortgagor after tbe 
lapse of 12 years. 

On the question whether Article 148 and 
Article 134 are in oonfiiot, there has been some 
divergence among the High Courts, and for the 
appellants chief reliance is placed on two Mad¬ 
ras rulings reported as Muthaya Chettiv.Kanth- 
appa Cheity (1) and Narayanasami Naicker v. 
Periasamy Odayar (2), bub, an examination of 
these rulings reveals the fact that the point was 
dealt with obiter and in a very cursory manner, 
and tbe same is true of Bhaiva Khan v. Bhiku 
Sazha (3) and Yesu Bamji Kalinath v. 
Balkrishna Lakshman (4). 

An examination of the other authorities cited 
at the Bar indicates that the almost universal 
view is that only a transferee with a bona fide 
belief at tbe time of the conveyance can 
olaim the protection of Article 134 and that 
in other oases the suit to redeem against 
him is governed by Article 148. We bow bo 
the weight of authority and reject the appel¬ 
lants’ oonteotioDB. 

(1) 46 Ind. G»fl. 976 ; 31 M. Ii. Z, 431; 7 L. W. 
482 ; 23 M. L. T 291; (1918) M. W. N. 384. 

(2) 68 Ind. Gas. 794 :14 D. W. 116 ; (1921) M. W. 
N. 406: 41 H. L. J. 168 ; 44 M. 961. 

(3) 9 B. 476 : 5 Ind. Deo. (N. B ) 816. 

(4) 16 B. 583 ; 8 Ind. Deo. (N. S.) 393. 
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Finally it is nrsod that the suit is barred 
by Article 144, but this a new point, and 
its decision would involve a finding of fact, 
viz., whether the appellants’ possession was 
adverse to the knowledge of the respondents. 
It cannot be heard at this stage. 

For these reasons, we dismiss the appeals 
with costs. 

Z. K. Appeals dismissed. 


NAGPUR JUDICIAL COMMIS. 
SIGNER S COURT. 

Second Civil Appeal No. 494 op 1922. 

November 2, 1923. 

Present :—Mr. Baker, Offg. J. C. 

DEBICHARAN— Appellant 

ver.sus 

SHANKER RAO— Respondent. 

Will in favour of grandson excluding soj»» validity of 
—Creditors of 5on, object to save proper ty from, Icga lity 
of. ^ 

There la no law wbtoh prohibits aperi»oa from tak¬ 
ing measures to ensure that his self-aoqutced property 
over which he has an absolute power of disposal 
should enure for the benefit of his minor grandsons 
and should not be taken by the creditors of his son. 
A devise of immoveable property over which the 
testator has an absolute power of disposal, in favour 
of the testator’s gtaod-sons, to tho exclusion of his 
son, with the objeot that the property should not fall 
into the hands of the creditors of the son, is, there¬ 
fore, perfectly legal, (p. 822, ool. 2|. 

Appeal against the decree of the District 
Judge, Hoshangabad, dated the 16th August 
1922, confirming the decree of the Subordinate 
Judge, Babul, dated the 27th March 1922. 

Mr. S. B. Gohhale, for the Appellant. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT. —The plaintiffs sued for a 
declaration that a house and well and tho 
crop in occupancy land No. 344 of Betul Bazar 
were not liable to attachment in execution of 
the decree of the defendant against their de¬ 
ceased father. The first Court dismissed their 
suit as regards the bouse and well but awarded 


the claim as regards the crop. Both parties 
appealed and the appeals were dismissed by 
the District Judge, Hoshangabad. The plaint¬ 
iffs make this second appeal as regards the 
house. 

The plaintiffs’ father was one Bansidhar 
whose father was Chandikaparasad. Cbandi- 
kaparasad’s wife was the daughter of the sister 
of one Durgadiu who was the original owner 
of the house. It is contended that Durgadin 
gave the house to Ghaudikaparasad who left it 
by his Will to his grandsons, the present ap¬ 
pellants, to the exclusion of their father 
Bansidhar. The lower Appellate Court has 
found that the house really belonged to Chan* 
dikaparasad. The first Court has found that 
the will of Chandikaparasad is proved on the 
evidence of (P. Ws. 6 and 10), the attesting 
witnesses. The lower Appellate Court 
has not disagreed with this finding but bolds 
that inasmuch as the Willis dated 10th July 
1919 and the suit in which the decree of 
the defendant was obtained was filed in the 
previous year ; there can be no doubt that 
the reason the property was not left to Bansi¬ 
dhar the plaintiffs’ father, was to defraud the 
defendant by raising the plea that the pro¬ 
perty belonged to Bansidhar’s bods the present 
plaintiffs. There is no other reason, apparent 
or alleged for passing over the son Bansidhar 
in favour of the grandsons, the plaintiffs, and 
even (P. W. 1) has admitted that Bansidhar 
used to live in the house within the last two 
years. It is not pleaded that the debt on 
which the decree of the defendant is based 
is such as would not bind the estate of the 
judgment-debtor Bansidhar liable to attach¬ 
ment in execution of the decree of the defend¬ 
ant. 

The finding of fact of the lower Courts taken 
together, therefore, are that the house was 
the property of Chandikaparasad and that he 
left it by will to his grandsons; the object was 
that it should not be taken by the creditors 
of his SOD. The house being the self-acquired 
property of Chandikaparasad, he was entitled 
to dispose of it as he liked. 

It is contended on behalf of the respondent 
that the Will was not intended to be acted 
upon. I am not aware of any law which pro¬ 
hibits a person taking measures to ensure that 
his self-aquired property should enure for the 
benefit of his minor -'randsons and not be 
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taken by the creditors of his son. I have no 
doubt whatever that Chandikaparasad be- 
queathed the house by V/ill to plaiubilTa iu 
order that it might not he taken by the oredi' 
tors of his son. There is nothing illegal in 
this, and once the Will is held proved the 
plaintiffs are the owners, and their father 
Bansidhai has no interest in the property nor 
is it liable to attachment and sale in satisfac¬ 
tion of his debts. The decree of the lower 
Appellate Court will, therefore, bo set aside 
and the plaintiff’s claim decreed with costs 
throughout. 

Z. K. Order set aside. 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 306 
AND 306 OF 1920. 

March 13, 1923. 

Present :—Mr. Justice Waimsley and Mr. 

Justice B. B. Ghose. 

JADU NATH HALDAR and Others— 

Appellants 

versus 

MANINDRA NATH CHANDRA and 
others—Respondents. 

Provincial Insolvency Act* (HI of 1907), s. 87— 
**ore^tor'‘ meaning of. 

The exptflssioQ *‘oEeditot” in section 37 of the Pro* 
yinoial InsoWenoy Act does not include a secured 
oceditor. (p. S24, ool. 1). 

Appeals from the orders of the Disbriob 
Judge, Bankura, dated the 12th June 1920. 

’BskhuNarendra Goomar Bose, for the Appel¬ 
lants. 

Babus Amarendra Nath Bose and Sira Lai 
Ohakkrabarty, for the Respondents. 

JUDGMENT. 

B. B. Ghose, J. —These two appeals are 
from orders made by the District Judge 
in insolvency proceedings arising out of appli¬ 
cations made for adjudication as insolv¬ 
ents by two persons who are brothers. 


Tho appellants wore the creditors of biio 
two insolvents by two separate mortgage- 
bonds. Tho morbgago-bonds are dated 
1893 and 1907 respectively. The mortgagors 
were tho two insolvents and also two other 
brothers of those insolvents. It appears that 
one of the'mortgage-bonds was sued on and a 
decree was obtained for Rs. G30. Tho 
amount alleged to have been duo on tho other 
bond from tho mortgagors was Rs. 1,300 odd. 
Taken together, about Rs. 2,000 was due for 
those debts in May 1917. Then all the (our 
brothers executed a deed of convoyanoe with 
regard to some of the mortgaged properties 
which included a house in Sonamukht and 
some jote lauds. Tbo deed of sale is dated 
the 23rd May 1917 and the properties 
were sold for Rs. 2,000 to the appellant’s 
father. Thereafter, two of the mortgagors 
presented petitions to the District Judge for 
being adjudged insolvents in July 1917 and an 
adjudication order was made and a Receiver 
was appointed of the properties of the insol¬ 
vents. Then, the Receiver applied to the Dis¬ 
trict Judge for avoiding the sale to the extent of 
the shares of tho two insolvents in the proper¬ 
ties included in the deed of sale dated the 23rd 
May 1917, and an order was made setting 
aside the sale with regard to those shares. 
That order, however, was sot aside by this 
Court on appeal by the purchasers in Decem¬ 
ber 1919 and both tho cases were sent back 
for retrial. The cases were hoard again and, 
on the 12th June 1920, the District Judge has 
made an order in each case avoiding tho sale 
of the interests of the two insolvents. These 
appeals are preferred by the purchasers against 
those orders. 

In these oases, the only evidence 
adduced was adduced by the purchasers. 
The sale was sought to be avoided under sec¬ 
tion 37 of Act HI of 1907, which governs 
these oases, as having been in favour of 
creditors. The question in these cases is 
whether the sale was to a “creditor with 
a view of giving that creditor a preference 
over the other creditors.” It is contended 
on behalf of the appellants that there is no 
evidence that this was so. The answer to 
the question depends upon whether sec¬ 
tion 37 applies to these oases. The purchasers 
were secured creditors and they were ontibied 
to be paid to the full extent of their debts so 
secured in preference over other creditors, 
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There is distinction in the Act between a cre¬ 
ditor and a secured creditor and the 
purchasers in this case do not come 
within the expression “ creditor ” as con¬ 
templated in section 37. In my judgment 
section 37 does not apply to these purchasers. 
The learned Judge ba?, however, found that 
the properties were worth Es. 4,000 and it 
was not necessary to sell them for Ks. 2,000 
and he observes: “ Such being the case, I 
declare that the sale set up was not a bona 
fide bub a fraudulent one intended bo defeat or 
delay creditors.” He, therefore, annuled the 
sales to the extent of the insolvents’ share. 
There is no direct evidence as to the value of 
the properties, and it should be borne in mind 
that these two properties along with others 
wore subject bo the mortgages which were 
satisfied by the sale, and the other properties 
were released. The brothers of the insolvents, 
who had no object in making a fraudulent 
conveyance, joined in the sale by which they 
also lost their title to the properties. Then, 
the evidence shows that the purchasers were 
nob aware at the time of the sale that the 
insolvents wore heavily indebted, and there 
was nothing to show they were nob acting bona 
fide. The sale, therefore, cannot bo said to 
bo fraudulent. The learned Judge further holds 
that the hari was not sold and was nob intend¬ 
ed to be sold. As a matter of fact, the bari 
waslinoluded in the deed of sale for which there 
was consideration, and the title of all the ven¬ 
dors passed to the purchasers in both the 
properties by the transaction. Whether the 
purchasers allowed any of the vendors to live 
in the house after the sale seems bo me im¬ 
material. No question has been raised as to 
the genuineness of the mortgage transactions. 
It is difficult to see how this sale can be 
impeached on the ground that it was either 
colourable or without consideration because 
this bari itself was the subject of the mort¬ 
gages in satisfaction of which it was sold. I 
am, therefore, of opinion that the sale cannot 

be impeached as a mere colourable transaction. 
On these grounds, the judgment and orders of 
the learned Judge avoiding the sale to the 
extent of the interests of the two insolvents 
in the properties should be set aside. The 
appellants are entitled to recover their costs 
in these appeals from the estate of the insol¬ 
vents. In appeal No. 305, the hearing fee is 
aBsesBsd at four gold mohurs and, in Appeal 


No. 306, no hearing fee is allowed but the 
appellants will be entitled to recover the 
other costs incurred. 

Walmsley, J.— I agree. 

N. n. Appea-l allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 345 of 1920. 

February 25, 1924. 

Present :—Mr* Justice Campbell and 
Mr. Justice Broadway. 

ZULFIKAR ALI and OTHERS— 

Defendants—Appellants 

versus 

NABI BAKHSH and others— 
Plaintiffs—Respondents. 

Muhavimadan Law—Wakf—Mutwalli, who tnayhe 
appointed—Income to be applied to upkeep oj Mosque 
and balance to be appropriated by Mutwalli, legality oj 
—Procedure—Final decreef date jixed for pasiing— 
Decree pas&edhejore date fixed, legality of. 

There is nothing oonbrary to Muhammadan Law in 
a trust which provides that the income of the wakf 
property is to be applied, in the first instance to the 
upkeep of a mosque, and that the residue, if any, 
should be the remuneration of the Mutwalli. 
(p. 326, ool. 1). 

Ismial AH Khan v. Haviedi Begum, 62 Ind. Oas. 
456 ; 6 P. L. J. 218 ; 2 P. L. T. 656, referred to. 

In the absenoe of a speoifio provision as to theapp* 
ointment of tbe.Mutwali* ot a wakf, the descendants 
of the toafct/have the first olaim to be appointed 
Mutwalis. (p. 826,ool 1). 

Where a date is fixed for the passing of a final 
deoree, the Coart aots illegally in passing the final 
decree before the date fixed, (p. 826, ool. 2). 

Appeal from the order of the Senior Sub- 
Judge, Multan, dated the 5th December 1918. 

Lala Badri Das and Lala Har GoP<U, for 
the Appellants. 

Mr. Muhammad Shah Nawaz, for the 
Respondents. 

JUDGMENT,— -This appeal is the out¬ 
come of a suit brought under seotion 92 
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Code of Civil Procedure, by Nabi Bakheh and 
others against Ghulam Mustafa Sbah and 
Fateh All Shah, sons of Hamid Shah. 

The suit was instituted on the 15th April 
1915, and the subject was a building in 
Multan City consisting of four shops with a 
mosque on the top of it. The plaint stated 
the defendants to bo miUwallis of the mosque, 
and it prayed for their dismissal and the ap¬ 
pointment of new mutwaliis and a scheme of 
management, and for an order to the defend¬ 
ants to furnish accounts of the incomu 
and expenditure of the alleged wakf pro¬ 
perty. 

The defendants denied mismanagement and 
Uablity to render accounts, and stated that 
their father Hamid Sbah had constructed the 
shops and the mosque which was originally a 
mere masalla or prayer platform, and had 
arranged that a part of the income from the 
shops should be devoted to the upkeep of the 
mOtSaliat and the remainder enjoyed by 
himself and hie descendants. In an oral 
statement Ghulam Mustafa Shah defendant 
expressly said that the shops were not 
endowed property, but were the property of 
the defendants. 

The suit was at first dismissed by the 
Trial Court and was then remanded for re- 
deoision by the District Judge. It is unneoes* 
sary to say more than this about the earlier 
proceedings. The issues upon which the 
Trial Court has adjudicated after the remand 
are as follows:— 

(1) Did the defendants’ father build the 
mosque and shops ? 

(2) Did he make it wakf alal aulad ? Is it 
valid under Muhammadan Law ? 

(8) Are the defendants proprietors of the 
mosque and shops, and are they in possession 
as such and not as mutwaliis ? 

(4) Can defendants get any rights in the 
property or its income by their own previous 
acts or oonduot ? 

(6) Do not the defendants make a proper 
arrangement for the repairs etc., of the 
mosque ? 

(6) Are the defendants, under any circums¬ 
tances, liable to removal ? 

(7) How much is duo from defendants out 
pf the rent of shops ? 


Ghulam Mustafa ftlmh died hoforo tho 17bh 
October 1917, and for him were sulistibuted, 
as defendants, /.ultikar Ali Shah, his TjOD, aod 
Mst. Sardar Bibi, his widow, h'ateh AW Shah 
died before tho 28bh November 1018, and his 
representative was taken to bo /ullikar Ali 
Shah. 

On tho 5th Dooemhor 1913, tho lower Court 
decided the above issues. It held that Hamid 
Shah, father of tlio original defendants, liad 
built the mosquo and shops, but was not tlie 
founder of the mosquo as there had been a 
mosque at the place before. Secondly, it held 
that the defendauts wore not the owners of 
the property, but had been in possession 
merely as Mutwnllis of the mosque, aod that 
they had no rights as owners of the property. 
It held further that no decision of the 
and 6th issues was necessary since the 
original defendants had died and Zul6kar 
Ali Shah, not being a descendant of tho found¬ 
er of the mosque, had no claim on the post of 
mulwalli. Ou the 7th issue a preliminary 
decree was passed ordering tbe defendants to 
submit accounts. 

On the 3rd January the Court fixed tho 
15bh January for a final decree. It proceeded 
to pass a final decree on tho 13bh January by 
which the defendants were ordered to pay 
Rs. 5,000 from the property of the 
original dofondants, and a committee of 
5 managers, including Nabi Bakbsh, one of 
tbe plaintifis, was appointed. On the 15th 
January, the date fixed, the defendants sub¬ 
mitted an appplicatloQ praying that a final 
decree should not be passed till biie decision 
of their appeal from the preliminary decree. 
This was endorsed by a note that a 6nal decree 
had been passed already on the 18th January. 
There is no explanation of the very unusual 
procedure of tbe lower Court in fixing the 
i5bb January, and then disposing of the 
case two days earlier, and for this reason 
alone tbe final decree would have to be set 
aside. 

The defendants have appealed against both 
decrees. Tbe finding of the learned Sub- 
Judge on the Ist issue is based upon docu¬ 
ments which have not been proved, and upon 
evidence recorded by his predecessor which 
does not appear to us to have boon understood 
properly. There is no tangible proof of the 
existence of any previous mosque, and we 
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must; hold that* Hamid Shah was the original 
founder oE this religious instibufeioD. The 
learned Counsel for the plainbiffs-respondents 
does nob dispute this conclusion. 

The finding of the lower Court that the 
defendants were not owners of the shops is 
nob challenged by the present appellants, and 
it is admitted that the whole premises are 
ivakf property. 

The question of mismanagement was nob 
decided by the lower Court, bub after examin¬ 
ing the evidence we have no hesitation in 
bolding that no mismanagement has been 
established. One of the plaintiffs own wit- 
nesses, Din Mahomed, has admitted that the 
mosque is and has been properly equipped 
with everything necessary. A criminal 
complaint made by Gulam Mustafa 
Shah on the 24bh February 1915 
against Nabi Bakhsh and others has been 
put in by the plaintiffs and relied on by them. 
This complaint alleged that Nabi Bakhsh and 
others had interfered with repairs which 
were being carried out by the complainant at 
the mosque in question, and had declared that 
he would nob allow the complainant to repair 
the place. If, therefore, there has been any 
neglect bo carry out repairs the plaintiffs, 
or some of them, are responsible themselves. 

Zulfikar Ali Shah is, we hold, the descend¬ 
ant of the founder, and he has first claim to 
be appointed manager. There is nothing to 
show that he is unfit. The two original de¬ 
fendants, admittedly, were mutwallis. There 
is no evidence that they were appointed by 
outside persons, and it is clear that they suc¬ 
ceeded Hamid Shah, and that the mutwalli ship 
has gone by descent. Zulfikar Ali Shah has 
now succeeded as mulwalli and we see no rea¬ 
son why he should be removed. 

There remains the question whether the 
plaintiffs have any right to call for accounts. 
As already stated, we bold that there has been 
no mismanagement, and it has been made 
clear in the evidenoe that Hamid Shah's dis¬ 
position was that the income of the shops 
should bo applied, in the first instance to the 
upkeep of the mosque, and that the residue, 
if any, should be the remuneration of the 
mutwalli. There is nothing contrary to law 
in a trust of this nature. As pointed out in 


Ismail Ali Khan v. Hamedi Begum (l) the 
situation would have been entirely different- 
bad the dedication allowel the mutwallis to 
appropriate, in the first instance, whatever 
amount they pleased and obliged them only to 
apply the remainder, if any, for the purposes 
of the mosque. In the present case, there is 
evidence that the lato defendants have paid 
the Imam and have kept the mosque up on 
shop rents, which originally were not more 
than a few annas per 7nensem. There is also 
evidence, and it is a part of the plaintiffs case, 
that the plaintiffs or their predecessors, some 
years ago, sunk a well for the use of worship¬ 
pers at this mosque, either paying the costs 
themselves, or oolleoting subscriptions for it. 
Had there been a surplus from the rents of 
the shops to which the mosque was entitled, 
there is no doubt that the cost or part of the 
cost of the well would have been claimed 
from the original defendants, and it is clear 
that this was done. No good cause has been 
established for the defendants being ordered 
to furnish accounts. 

We accept both appeals, and order that the 
plaintifle’ suit be dismissedi In view of the 
defendants’ original pleadings we order parties 
to bear their own costs in the Isb Court. 
The appellants will have their costs in this 
Court. 

z. K. Appeals accepted. 

(1) 62 Ind Caa, 455 : 6 P. L. J. 218; 2 P. T. 

658- 
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JAGANNATH PERSHAD t>. BBOHU 

OUDH JUDICIAL COMMISSIONERS 

COURT. 

Civil Revision No. 61 of 1923. 

August 30, 1923. 

Present :—Mr. Dalai, J. C. 

JAGANNATH PERSHAD and others— 
Plaintiffs—Applicants 
versus 

BEGHU and others—Dependants— 

Opposite Party. 

Otidh Bent Act {XXIl of 18S6), ss. 119, 186— 
Procedure Oodi {Act V of I'JOBi, ss. 100, 115— 
Appeal to District Judge from appellate decree of 
CollectorSccond appeal, grounds for—Finding of fact 
~^Deoision of District Judgeias Rent Oourt~^Bevision, 
whether competenU 

The High Court has juriadiotion to iaterfere in 
revision with a deoision o! a District Judge acting as 
a Rent Court, under the provisions of section 115 of 
the Civil Procedure Code read with section 135 of the 
Oudh Rent Act (p. 338, ool. 1). 

ChauhaTja -Baksh v. Kalka Pande, 72 Ind. Cas. 
394; 9 0. L J. 543; (1923) A. I. R. (0.) 18, followed. 

By virtue of the opening words of sootion 119 of the 
Oudh Rent Act, an appeal to the District Judge from 
an appellate decree of the Collector will attract the 
provisions of section 100 of the Civil Ptooedure Code, 
and will be limited to grounds on which a second 
appeal is admissible, (p. 328, col. 1). 

The question whether a fact has been proved when 
evidence for and against has been properly admitted 
is a pure question of fact. (p. 329, col, 1). 

Nafar Ohandra Pal v. Shukur Sheikh, 51 Ind. Cas. 
760; 46 O. 189; 33 0. W. N. 345; 9 L. W. 552; 451. A. 
188 (P. 0.), followed. 

Reylsiou agaiusb fehe decree of the First 
Additional District Judge, Lucknow, dated the 
19bh March 1923, reversing the decree of the 
OoUeotor, Bara Banki, dated the 12bh Decem¬ 
ber 1922. 

Mr. Haider Husain, for the Applicants. 

Mr. Moti Lai Saksena and Dr, J. N. Misra, 

for the Opposite Party. 

JUDGMENT. —This application for revi- 
fdon under section 116 of the Code of Civil 
Procedure primarily involves the question 
of the interpretation of some additional words 


added to section 119 of the Oudh Ronfc Act 
(KKII of 1886). It is enacted there that sub¬ 
ject to the Provisions of the Code of Civil Pro¬ 
cedure 1908, as applied by this Act, an appeal 
shall lie from original or appellate decree of a 
Collector, in a suit of a doeoription mentioned 
in olause (2) of seebiou 108, to the District 
Judge if the value of the suit docs nob exceed 
by Rs. 5,000. In the present case a suit for 
the recovery of arrears of rent was iustituted 
in the Court of an Assistant Collector 
of the second class iu the District of 
Bara Banki. A certain amount was claimed 
by the proprietor and the defence was that 
the amount of the rent was a sum enter¬ 
ed in the village record. The proprietor repli¬ 
cated by an exhibition of fraudulent conceal¬ 
ment of rent to avoid enhancement of revenue 
and alleged that what he claimed was the 
actual rent agreed between the parties, though 
a lower rent was entered in the village record 
with the oonuivanoo of the patwari. The 
Assistant Collector accepted the facts to be as 
pub forward by the proprietor and entered a 
6nding that the amount of the rent was the 
amount entered in the plaint. He passed a 
decree against the defendant in accordance 
with this finding. The tenant took the matter 
in appeal to the Collector of the District, 
under section 116 (a), who upheld the finding 
of fact of the Assistant Collector. The 
tenant next appealed bo the learned District 
Judge of Lucknow under section 119 as 
such an appeal from an appellate decree 
of the (Collector is allowed under the 
provisions of that section. The learned Judge 
was of opinion, that his powers of interference 
in an appeal from an appellate decree of the 
Collector were the same as his powers in the 
case of an appeal from an original decree of 
the Collector. Having taken that view he exa¬ 
mined the evidence on the record and came to 
the conclusion that the finding of fact of the 
two Courts subordinate to his was incorrect. 
He held the rent to be the amount entered in 
the village record. In revision before this 
Court it is pleaded on behalf of the proprietor 
that the learned District Judge over-stepped 
the limit of bis jurisdiction, because bis intor- 
ferenoe in appeal from an appellate decree of 
a Collector was restricted to the grounds men¬ 
tioned in section 100 of the Code of Civil 
Procedure, similar to those for which a second 
appeal may lie to the High Court. 



INDIAN CASES 



[1942 


JAGANNATH PER3HAI) V. BECHU 


A preliminary objection -was taken by the 
learned CouQHcl for the respondent that this 
Court lias no authority under the Oudh Rent 
Act to exaimne tho procedure of tlio learned 
District Judfio under section 115 of the Code of 
Civil Procedure. This matter, however, is 
concluded by authority in favour of the juris¬ 
diction of this Court. In Chaulun ja Bakhsk v. 
Knlkii Pande (l) tho question was considered 
by a Dench of ttus Court and a preliminary ob- 
j<'etioD, such as is raised here, was rojeebod. 
The provisions of the Code of Civil Procedure, 
eo fur as tlioy are not inconsistent with the 
provisions of tho (hudh Rent Act, are made 
applicable bo all suits and other proceedings 
under that Act by section 135. There is no 
special provision in the Act in bar of the 
oxoroise of the rcvisional jurisdiction of this 
Court over any of the Courts in Oudh 
suhordinato to it it\ the berms of the Code of 
Civil Procedure. It must, therefore, follow 
that the provisions of section 115 will have 
effect oven svhoro the District .Tudgo has acted 
as a Rent Court. 

In my opinion, tho view taken by the learned 
Judge of the provisions of section 119 is in¬ 
correct. IIo has nob appreciated tho force of 
the opening words of the section, “ Subject 
to the provisions of the Code of Civil Proce¬ 
dure as applied by bins Act.” An appeal from 
an appellate decree will attract the provisions 
of the Code of Civil Procedure and will be 
limited to only certain ^rounds on which a 
second appeal is admissible. It is true that 
this is not specifically stated in this particular 
section or auy'.vherc else, bub the provisions of 
other sections and the trend of tho Act 
imply such a restriction. By section 119 (A) 
the rules for the time being in force 
in regard to the manner in which appeals 
from the decrees of Civil Courts are 
heard and determined are made applicable 
in respect bo appeals under the Act both 
to the District Judge and to tho Judicial Com¬ 
missioner. I think the provisions of secb’on 116 
or, if I may be permitted to say so, tho 
explicit and implied provisions of that section 
throw a considerable light on tlie method of 
codification and the manner Id which the 
Act should ho interpreted. That section 
allows an appeal from a decree made by a 

(11 73 Inch Cas. 301 : 9 O. L. J. 543 ; (1023) A. I. 


Collector to the Commissioner and also from 
a decree made by an Assistant Collector 
of the first class. If the CoHoctor happens to 
pass an original decree there is a proviso that 
the appeal, in cases where one lies to the 
CommisBioner and not to the Civil Court, 
shall not lie except on tho grounds mentioned 
in section 100 of the Code of Civil Procedure. 
Even the first decision of a Collector on 
facts is hold to be final in matters to which 
an appeal is allowed to the Commissioner. At 
the same time there is no such explicit proviso 
as regards a finding of fact by a Collector 
recorded in appeal from a decree made by an 
Assistant Collector of the second class. The 
framers of the Act obviously thought that 
this would be implied because section 116 also 
opens with the words similar to section 119 

subject to the provisions...of the Code of 
Civil Procedure." This method of codifying 
may bo lacking in merit, but I think there 
ought to be no doubt as to the meaning. It 
appears that the word “ appellate " was added 
to section 119 by Act No. IV of 1921 in 
order to remove second appeals in Rent and 
cognate suits from the cognizance of the Com¬ 
missioner under section 116 and to give 
jurisdiction over them to the District Judge 
and nob with a view to make the Dist¬ 
rict Judge a Judge ’of facts in second appeal, 
contrary to well recognised principles 
of legislation in India. If the latter intention 
had been entertained by the local Legislature 
a first appeal to the Collector would have been 
considered superfluous and discontinued by 
an amendment of .Section 116. (a). 

The one question now remains whether the 
decree of the lower Appellate Court is open to 
interference by this Court under section 115. 
The learned Counsel for the respondent 
ingeniously argued that the point decided by 
the lower Appellate Court was one of law as 
depending on inferences to be derived from 
certain facts. Unfortunately for this 
argument, the learned Judge makes it 
cleat that he has not proceeded on an 
examination of the faobs of the case from that 
point of view. He has deliberately stated that 
be re-opened the question of fact because he was 
entitled to do so under the law. In doing so it 
is clear, in accordance with the interpretation 
placed by me on the wording of section ll9i 
that he has exercised a jurisdiction not 
vested in him by law. The learned Counsel 
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for the applicant referred to a rulinq of the 
Privy Council which completely covers this 
point Nafar Ghandar Pal v. Shnkur Sheikh 
Their Lordahipa obaarved at pa^e 195 of the 
report. Qaeationa of law and of fact are 
aometimea difficult to diaenfeangle. The pro¬ 
per lenal effect of a proved fact ie essentially a 
question of law, so also is the question of ad¬ 
missibility of evidence and the question of 
whether any evidence has been offered on one 
side or the other; but the question whether 
the fact has been proved, when evidenoa for 
and against has been properly admitted ia 
necessarily a pure question of fact. 

Their liord ships have carefully ooneidered 
the Judgment of the High Court with tbeao 
matters present to their minds, but they are 
unable to find that the decision of the District 
Judge stood in any shadowy borderland 
between fact and law.” 

Here also the finding of the Collector after 
weighing the evidence on the record is clear 
and distinct as to the amount of rent payable 
by the^tonant to the proprietor and does not 
stand in any shadowy borderland between 
fact and law.” The learned Judge has given 
excellent reasons in support of his finding of 
fact but he had no jurisdiction to interfere 
with the finding of fact recorded by the 
Collector. 

In the result, this application and the other 
similar applications are allowed. The decree of 
the learned District Judge is set aside and the 
decree of the Collector restored. Having 
regard to the facts and oiroumstanoes of the 
case I direct that parties shall bear their own 
costs subsequent to the decree of the Collector. 

z. K. Application*allowed. 

(3) 61 Ind. Gas. 760 ; 46 C. 189 : 23i0.lW. N. 8461: 
9 L. W. 562 ; 45 I. A. 183. (P.O.). 
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LAHORE HIGH COURT. 

First Civil Appral No. 2235 of 1920. 

Novombor 19, 1923. 

Present : —Mr. Justice Scott-Smitb and 
Mr. Justice Fforde. 

Mussammal BASANTI AND ANOTHER 

—Defendants —Appellants 

versus 

KABUfj SINGH and others — 
Plaintiffs —Respondents. 

Cu?to>n-~Ance!itral propert^t—Burden of proofs 
Presumoli'-iK—AppraI, sccond^Finding of fact based 

on nu evidence, whether biixdmg. 

A 'Sndiog a? to the aaoa^bta-l natutfl of oertaia 
property ba^ed on mere o-^njecture^ and presumptions 
Is liable to be .^et a?ido in second appeal, (p. 830, 
ool. 1). 

Bhanioan Das v. Sha7nsher Sitigh, 44 Ind Gas. 438- 
3-‘{ P. L R. 1013 ; 55 P. W. R. 1919, followed. 

The mere fact that the anoe^bor of the plainblAs 
and of the la^t mile holder of the property, who ware 
brothers, wer^ at oue time in poAsession of lands in 
the pafti in whioh th) land in dispute is situate, is 
not su^oieat on whioh to bi^e a finding that thoir 
father was in posaossion of the land in dispubo, 
(p. 880, col. 2). 

Jiwan Singh v. Bar Kaw, 22 Ind. Gas. 416 • 41 P 

R. 1914 : 51 P. D. R. 1914 ; 94 P. W. R. 1914. dla- 
tmguished. 

Appeal from the decree of the District 
Judge, Ambala, at Simla, dated the 26th July 
1920, reversing that of the Junior Subordinate 
Judge, Ambala, dated the 15th April 1920. 

Mr. M. L. Puri, for Bakhshi Tek Ghand, for 
the Appellants. 

Dr. 0, G, NaranQ, for the Respondents. 

plaintiff-respondents 
sued for a declaration that the gift of certain 
land, dated the 22nd July 1918, by Musam- 
mai Sobhi widow of Kaula. to her daughter 
Mummmat Bishm should not affect the rever¬ 
sionary rights of the plaintiff. There were 
two points for decision : (1) whether the 
plaintiffs were reversioners of Kaula ; and (2) 
whether the land was their ancestral pro- 

Court dismissed the suit 
Riding th^ the plaintiffs had not proved that 
they were Kaula’s reversioners, bub it did not 
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decide the question whether the land was 
ancestral or not. The learned District Judge 
decided both points in plaintiffs’ favour and 
decreed their claim. 

In second appeal by the defendants 
it is urged that the finding of the Dis- 
tr’ct Judge that the land is the plaintiffs 
aocestral property is based upon no 
evidence. A finding of fact by lower Appel¬ 
late Court if based upon evidence is no doubt 
binding upon this Court, but if it is not based 
upon any evidence it is not binding. The only 
evidence referred to by the learned District 
Judge in support of his finding is in the 
kaifiyat deh of 1888 when the proprietors of 
Patti Sudh Singh whtireithe land in suit is 
situated, stated that Kaman, Sukhia andDhu- 
man were their ancestors, and that Dhuman’s 
branch held one plough and Kuman and 
Sukhia half a plough each. Kaula is the 
descendant of Sukhia and the plaintiffs are the 
descendants of Kuman and Dhuman. These 
three, it has been held by the learned District 
Judge, are the sons of Shamira, and he appears 
to have considered that because these three 
brothers held the land in the Patti in the 
shares above stated, it must have descended 
to them from their father. The haiffiyat 
deh shows that Phanu was another 
proprietor in this Patti and that his 
share in the land was proportionate to two 
and a half ploughs. We do not see bow 
it is legitimate from these facts to draw the 
inference that the father of Kuman, Sukhia 
and Dhuman must have held the laud. In 
the case reported as Jitvan Sinyh v. Har 
Kaur (l), the learned Judges said that the 
express mention of the common ancestor in 
the pedigree-table was presumptive proof that 
the land had descended from him. But Sha- 
mira’s name does not appear in the pedigree 
table of the village and, therefore, even this 
amount of proof that the land descended from 
him is wanting. We have been referred to the 
case reported as Bhagwan Das v. Shainsher 
Singh (2), where it was held that a iudgnaent 
based upon mere conjectures and presumptions 
Was liable to be set aside even in second appe¬ 
al. In that case on the death of an occupancy- 
tenant his collaterals claimed to succeed to 

( 1 ) 22 Ind. Oaa. 415; 41 P. B. 1914 ; 61 P. L. R. 
1914; 34 P. W. B. 1914. 

(2) 44 Ind. Cas. 483; 33 P. L. R. 1918; 56 P. W. B. 
1918. 


his tenancy, and it was held that the onus lay 
on them to establish affirmatively that their 
common ancestor occupied the land. Here 
also it lay upon the plaintiffs to prove that 
their common ancestor Shamira occupied 
the land. Bahadur Singh, the father of 
Kaula, is shown in the Settlement Record of 
1852 as owning some land at that time, but 
no attempt has been made to show that he 
was in possession of the land now in suit. If 
this had been shown it would have been a 
piece of evidence in favour of the plaintiff b 
case. We hold that the mere fact that the 
ancestors of the plaintiffs and of Kaula were 
formerly in possession of the lands in thiB 
Patti is nob sufficient on which to base a find¬ 
ing that their father was in possession of the 
land in suit. 

We, therefore, accept the appeal and, sett¬ 
ing aside the order of the lower Appellate 
Court, restore the order of the first Court, and 
dismiss the plaintiff’s suit with costs through¬ 
out. 

2 . K, Appoal acceptsd. 


OUDH JUDICIAL COMMIS- 
SIGNER’S COURT. 

Mtscehlaneous Civiii Appeal No. 14 of 

1923. 

September 14, 1923. 
present: —Mr. Dalai, J. 0. 

Must. CHANDRA KUAR— ObjboxoR— 

Appellant 

versus 

CHOTEY LAL —Applicant— 
Respondent. 

Chtardian and TYards Act IVIJI of 1890), ss. 19. 26 
—Fa</wr, whether can be appointed guardian of mi*wr 
son—Custody of minort recovery of — Procedure. 

Under section 19 o{ the Guardian and Wards Act, a 
District Judge has no jutisdiobion to appoint a father 
as the guardian of his infant son. The father is toe 
natural guardian of the son. (p. 831, ool. 1). 

Mushaf Stisain v. Muhammad Jawad, 48 Ind. Cas. 
60; 21 O. C. 194 ; 6 O L. J. 616 ; Mrs. Annie Besanl 
Narayaniah, 24 Ind. Oas. 290 ; 38 M. 807 ; 27 M. L. 
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J. SO ; 18 0. W. N. 1039 ; 1 L. W 620 ; (1014) M. W. 
N. 685 ; 16 M. L. T. 165 ; 90 0. L. . 259 : 16 Bom. 
L. B. 625 ; 12 A. L. J. U65 ; 41 I. A. ai4 (P. 0.), re- 
liod on. 

'Ihe lonxody of a father to obtain the oU'tody of hi^ 
infant son is by means of a regular suit and not by 
application under section 25 of the Guardian und 
Wards Act. (p. 381, ool. 2). 

Jc/irdfiui Jvkiscndas v. Chttuanlal Purbhudust 37 
Ind. Gas. 315 : 40 B. 600.; 18 Bom. L. B. 582, relied 

on. 

Appeal agalnat the order of the District 
Judge, Sitapur, dated the llth April, 1923. 

Mr. L. S. Misrat for the Appellant. 

JUDGMENT.— According to the argu¬ 
ments of the learned Counsel himself who 
appears on behalf of Ghandar Kuar 

this Court has no iurisdiotion to interfere 
with the custody of the child, the son of 
Must. Chandar Kuar and Chotay Lai. It 
was pointed out by the learned Counsel that 
under section L9 of the Guardian‘and Wards 
Act the District Judge had no authority to 
appoint Chotay Lai guardian of bis son. This 
contention is correct as laid down by this 
Court in Mushaf Husain v. Muhammad 
Jawad (1), following the Privy Counsel ruling 
reported in Mrs. Annie Btsani v. Naraya- 
mah (2). There is, therefore, no guardian 
appointed of the child. Tbe father is the 
natural guardian and has at present the cus¬ 
tody of the child. 1 do not see how the 
applicant without being appointed guardian 
by the District Judge can obtain custody of 
the child. If she wants custody of the child 
the proper procedure for her would be to 
apply to tbe Court of the District Judge for 
certificate of guardianship. If she does obtain 
a certificate she will then be entitled to claim 
the custody under section 25. At present as 
the proceedings stand neither the District 
Judge nor this Court has any authority to 
remove the minor from tbe custody of his 
natural guardian even if that natural guardian 
is unfit. As 1 observed the fitness or unfit¬ 
ness of the respondent to be guardian does not 
arise in the proceedings. There is no other 
guardian to take charge of tbe boy and no one 

(1) 48 lad. Cas. 60 ; 31 0. C. 194 ; 6 O. L. J. 616. 
(3) 34 lad. Caa. 290 ; 88 M. 807 ; 27 M. L. J. 30; 
18 C.W.N. 1089; 1 L.W. 520; (1914) M-W.N. 685 ; 16 
M. L. T. 166; 30 C. L. J. 35B ; 16 Bom. Ii. B. 625; 
U A. L. J. 1155 ; 411. A 814 (P. C.). 


has taken proooodiugs bo be appoinbod guar¬ 
dian by reasou of tlio unlituess of the fatbor, 
the natural guardian of the child, bo hold that 
post of re8ponsibiht.y. This Is, thorefore, nob 
the occasion to inquire into the character and 
the capacity of the rospoudent whether be is 
fit to be guardian of the child or not. It may 
be noted that the lower Court passed an order 
under section 25 in favour of the respondent 
father on the basis of an illegal order appointing 
the father guardian of his minor son. If there 
had been no such order a father, the natural 
guardian of his son, would not have been able 
to apply under section 25 for the custody of 
his son Achratlal Jekisendas v, Chimanlal 
Parbhudas (3). The remedy of the father 
lies through a regular suit. The District 
Judge passed V(oth orders; one of appointment 
of the father as guardian and the other under 
section 25, without jurisdiction. Now that 
the boy is in the custody of his father the 
natural guardian, other considerations will 
arise. 1 saw the child in Court and it looked 
happy, so no urgent necessity arises to remove 
the child from the father’s custody and start 
proceedings of my own motion for the appoint¬ 
ment of another guardian and give that 
guardian temporary custody of the child under 
seobion 12. The order of tbe District judge 
appointing the respondent Chotay Lai 
guardian of hia son is not appealed against, so 
it is nob possible for this Court to cancel the 
order. But the attention of District Judge is 
drawn to tbe rulings quoted above. He bad no 
authority to appoint Chotay Lai guardian of 
his infant son under the Guardian and Wards 
Act. 

I dismiss this appeal with costs. 

K. Appeal dismissed. 

V3) 87 Ind. Cas 216 ; 40 B. 600 ; 18 Bom. L. K. 

592. 
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LAHORE HIGH COURT. 

Fibst Civil Appeal No. 1122 of 1923. 

January 31, 1924. 

Present : —Mr. Justice Mobi Sagar. 

MUNSHI— Defeudakx—Appellant 

versus 

GHANAYA and others—Plaintiffs 

AND Jiiusammat PARTAPI— 

Defendant—Respondents. 

CustuJ/ir—AiiCfiativfi—iytdow, tncrigagc l/y^l'.eces- 
siiy—jUarriagc oj daughUr-^Ainouut (J czputditure. 

lb is a well leoogaized oastom that a daughter 
should bo givea some jewellocy od the occasion of 
her marriage, and it is also necessary that the guests 
who come to the bride’s house on that occasion 
should boi properly feasted and entertained, (p 3315, 
ooi. I). 

A mortgage of her husband’s estate, tberefoio, 
made by a widow to raise money for ibfc>e pui poses is 
justilied on the ground of necessity, (p. 83i , col. 1). 

V?hat would be reasonable expenditure for the 
marriage of a daughter if the lather were alive, 
would be reasonable on the part of his widow after 
his death if the ciioumstanccs of the estate remain 
the same, (p 333, ooL ip 

Gurdtf V. Mc/if Smy/j, 67 P. R. 1884, follow¬ 
ed. 

Appeal from the ^decree of the Sub-Judge, 
hreb Class, Hosbiarpur, dated the 25th August 
1922. 

Lala Fakir Ckand. for the Appellant. 

Dr. Nand Lai, for the Respondents. 

JUDGMENT. — On the 25th of November 

1921 Mussammat Paitapi, widow ot one Bbola, 
mortgaged 30 kanals, 6 marlas of land in vil¬ 
lage iSus in the Tahsil and District Hosbiarpur 
to one Munshi for a sum of Rs. 1,700. The 
piaintifls, who are the collaterals of Mussum- 
mat Par tapis husband, thereupon brought 
this suit lor a declaration that the alienation 
was without consideration ana legal necessity 
and that it would not ahect their reversionary 
interest. Ibe consideration for the mortgage 
as recited in the deed was made up of the 
following items :— 

Rs. a. p. 

(1) Duo Ui prior mortgagees... 510 0 0 

^2} D^^penses for registration,.. 30 0 0 


(3) Left in deposit with the Rs. a. p. 
mortgagee for defraying* 
the marriage expenses of 
Mussammat Kisri, the 
daughter of the mortgagor.!,160 0 0 

The Trial Court dismissed the suit holding 
that consideration and necessity had been ful¬ 
ly established. An appeal was preferred against 
the decision to the District Judge who was of 
opinion that a sum ,of Rs. 1,160 was not a 
reasonable amount of expenditure to incur on 
the marriage of a daughter and that half of 
that sum would have been quite sufficient for 
that purpose. No objection was raised by the 
plaintiffs with regard to the other items men¬ 
tioned in the mortgage-deed, and it was con¬ 
sequently held that they bad been raised for a 
necessary purpose. The appeal was accordingly 
accepted and a decree awarded to the plaintiffs 
for the declaration prayed for subject to 
their paying a sum of Rs. 1,120 to the defen¬ 
dant-mortgagee when succession opened out. 
The defendant-mortgagee has now come up in 
second appeal to this Court through Mr. Faldr 
Chand, and 1 have beard Dr. Nand Lai on 
behalf of the plaintiffe-ieepondents. 

After bearing the learned Counsel on both 
sides 1 am of opinion, that the learned District 
Judge was not justified in reducing the marri¬ 
age expenses to one-half, and that the plaint¬ 
iffs’ suit ought to have been dismissed in its 
entirety. That the marriage of Mussammat 
Partapi's daughter did in fact bake place 
shortly after the mortgage-deed in question 
was executed cannot for a moment be doubted. 
It is also clear from the evidence that the 
whole of the sum of Rs. 1,160 was actually 
expended over the marriage of the girl and 
that the expenditure was personally supervis¬ 
ed by the mortgagee with whom the money 
had been left in deposit. There is ^so 
evidence on the record to show that the prices 
of foodstuffs were very high at the tim^ when 
the marriage was celebrated, and that an ex¬ 
penditure of Bs. 1,5C0 to Bs. 2,000 over the 
marriage of a daughter was not regarded 
as unreasonable for a person of Mussam- 
mat Farbapi's position and status in life. 
It has been argued that the fact that the 
money was applied to a necessary purpose 
was not sufficient to justify the loan, and 
that it ought to have been proved that 
there was not suffioient income available 
to meet legitimate expenses without oharging 
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the estate. In my opinion, there is more than 
ample evidence on the record to show that the 
income of the land was wholly insufficient to 
meet even the ordinary espenees of Mussammat 
Partapi’s husband when he was alive. The 
husband owned 123 kanals of land altogether 
in this village, out of which he mortgaged 14 
kanals during his lifetime and which the widow 
subsequently redeemed by paying off a sum of 
Rs. 530 to the mortgagees, lb is hardly like¬ 
ly that Bhola would have mortgaged this land 
if the income was sufficient to meet his 
legitimate expenses. The patwari was produced 
in evidence, and he has stated that the major 
portion of the laud is barani and that, though 
it could be let at the rate of Rs. 4 or Rs. 5 
per kanal, yet the income actually realized by 
the widow was nob more than Rs. 100 or 
Rs. 120 a year. It is in evidence that the widow 
served a notice upon the plaintiffs that they 
should make arrangements for the marriage 
of her girl and that she would be compelled 
to alienate the property if they declined to 
come to her aid. The plaintiffs admittedly 
did not pay any attention to this nobioe> and 
the widow was consequently obliged to raise 
money and to make such arrangements as 
she thought best under the circumstances. The 
learned District Judge is of opinion that it was 
absolutely unnecessary for the widow to give 
any jewellery to her daughter or to expend any 
money in entertaining the guests who must 
have come to her house on the occasion of 
the marriage, and that the expenditure 
incurred was wholly unreasonable. This 
view is obviously incorrect. It is a well 
recognized custom that a daughter should be 
given some jewellery on the occasion of her 
marriage, and it is also necessary that the 
guests who come to the bride’s house on that 
occasion should be properly feasted and enter¬ 
tained, As to what would be a reasonable ex¬ 
penditure by a widow the general rule laid 
down in Gurdit Singh v. Mehr Singh (1), is that 
what would be reasonable for a marriage if 
the husband were living would be reasonable 
on the part of the widow after death if the 
oiroamstances of the estate remained the same. 
Having regard to the amount of land possess¬ 
ed by the husband and to his social position in 
life, 1 do not think that an expenditure of 
Bb, 1,160 over the marriage of his only 
daughter was unreasonable. 

(1) 67 R, 1884. 


The result is that 1 accept the appeal and 
dismiss the plaintiffs' suit with costs bhrou'ffi- 
oub. 

2. K. Appeal accepted. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 40 op 1922, 

October 30, 1923. 

Present: —Mr. Dalai, J. C. and Mr. Wazir 

Hasan, A. J. C. 

Musamynat INDAR KUAR— Defendant _ 

Appellant 

versus 

Musammat NAND RANI KUAR— 
Plainiiff—Respondent. 

Ottdh Estates Act (Z o/ 1869), ss. 8 , 10, 14, 16, 22— 
Second summary settlement 0 /I 8 S 8 , e/Jcct^Lord Cann¬ 
ing's Proclamation 0 / 1858, effect of—Setthnunt of 
property after confiscation — Exclusive ewnership— 
Trust createa in favour of anoihtry whether binding^ 
Transfer or recognttion <f antecedent rights—Transfer 
in favour of iViViedioU sucassor, effect of~^Hindu law 
—joint family—.Separatum—Unambiytiows intention. 

A Talukdar possessed of the legal estates in the 
Talukdari property may bind himself by equitable 
obligations to allow beneficial interests in the same 
property in favour of a designated individual or in 
favour of a Joint Hindu family of which he himsel f 
may be a member and that he does so in the exercise 
of bis powers of alienation v»vo$ or by makin g 
a testamentary disposition, (p. 814, col. 2). 

Case-law discussed. 

Notwithstanding the strong language of Oudh Es¬ 
tates Aot, and io particular the enactment in sectio n 
10 that the Courts are to accept the lists framedunder 
the Act as oonolusive that the persons included in 
them are Talukdars or grantees, and, those of sec¬ 
tion 11 ; the Courts may nevertheless go behind th e 
Aot to the extent at least of recognising the trusts , 
and may give efieob to beneficial titles distinct from 
the statutory title under ths Aot. 

^ Section 15 of the Oudh Estates Aot as well as seo- 
tion li deal with cases of transfers before the passing 
of the Aet as also with cases after the passing of tha t 
Act. (p. 847, col. 1 ), ^ 

In theoase of a transfer by a Talukdarf it is the 
date of the transfer which counts in determinin g 
whether the transferee oooupies or not the parti* 
oular status assigned to him by the provisions of sec* 
tions 14 and 16 of the Oudh Estates Act. 
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Rani Mewa Kunwarw. Rani Htilia Kunwai'f 1 I. 

A. 157 at p 166 ; 12 B. L. R. 312 ; 3 Sar. P. G. J. 
314 (P. C), relied on. 

Ihe eOeot oi the proclamation of Lord Canning of 
the loth Maroh 1B58, wa^ to divert all landed proper¬ 
ty from tlie proprietors in Oadh and to transfer it 
and vest it in the BricUh Government 

Malka Jahan Sahiba v. Deputy Commissioner 
oj Lucknow G 1. A. 63 ; 3 Sat P C. J. 24 4 ; Bald. 1^4, 
relied on. 

An unambiguous and defined intention on the part 
of one member of a Ifindu joint family to separate 
himself and to enjoy his share in severalty has the 
effect of creating a division of his interest which till 
then he held in jointness. (p. 348, col. 1). 

A proprietor in Oudh died in 1649 and was succeed¬ 
ed by his two sons B. and G. After oonsdeatioo of tho 
property under Lord Canning's proclamation, the 
Second Sujnmaty Settlement of the estate was made 
with B. In 1360 he got the name of G. also entered 
in the Khewat in the column of Zamindar as having 
equal share with himself and subsequently in the 
same year, when enquiry was made from him by tho 
Government as to the family custom of inheritance 
he declared that he and his brother were successors to 
the heritage in equal shares and that in future the 
descendants of them both would succeed according to 
religious ordinance and family usage. In 1861 G 
applied for partition but under a compromise agreed 
to accept an annuity. On the passing of the Oudh 
Estates Act, the name of B was entered in list 1 and 
list Ill prepared under section 8 of the act. B died in 
1871 and G succeeded to the Taluka. On the latter’s 
death in IblB a dispute arose between his widow and 
the daughter of B as to the right to succeed to the 
estate : — 

Seld (1) that at the time of the Second Summary 
Bettlemont, after oonlisoation of the estate under Lord 
Canning's ptoolamation, > B acquired exclusive title 
to the property. 

(2) that, however, B by recognising tho title of G. 
as to one half of the interest in the estate imposed 
a trust upon himself in favour of the latter to that 
extent. 

(8) that this trust was discharged by the oompre* 
mise under which G accepted an annuity and relin¬ 
quished his right to partition. 

fl) that the compromise could not be considered 
as a retransfer by G. in favour of B. U was a 
recognition of antecedent rights and not a transfer by 
one brother to the other. 

(5) that, therefore, on the date of the passing of the 
Oudh Estates Act, B was a Talulcdar within the 
meaning of that Act without any equitable obligations 
attached to the estate and on his death G was his 
lawful sucoessot under section 22 of the Aot and on 
the death of the latter, bis widow was entitled to 
Buooeed. 

(6) that even if there was a transfer in favour of G. 
^heresult would be the same as it would be a tcanaier 


in favour of the immediate successor which would not 
take the estate out of the operation of the Oudh 
Estato.s Aot under seotion 15 of the Aot. 

Per Dalai, J. Q .:—Seotion 16 ofithe Oudh Estates 
Aot does not apply to an estate not under transfer at 
the time of the passing of the said Aot. Whatever 
transfers may have been made before the passing of 
the Aot, if at the passing of the Aot the property was 
in possession of the 'i'alukdar unburdened by any 
trust or vested interests, the provisions of seotion 16 
would not apply. 

Appeal from the decree of the Addibional 
Subordinate Judge, Lucknow, dated the 27tb 
May 1922. 

Messrs. Piaray Led Banerji, Adilya Prasad 
Bajeshwari Prasad and Bhawani Shankar, for 
the Appellant. 

Messrs. Bam Chandra, M. Wasim, Uahesh 
Prasad and Mahabir Prasad, for the Beepond- 
ent. 

JUDGMENT. 

Dalai, J. C. —My learned colleague will 
write the main judgment, 1 desire to sum¬ 
marise briefly my view of the facts of the case 
and the oonolusions to be drawn therefrom 
according to law. The facts are nob intricate 
but the resultant deductions give rise to con¬ 
troversy. The property in list 0 is of small 
value, 60 it need not be separately considered. 
All the property in suit may be considered as 
one. It was the self-acquired property of one 
Bahadur Singh, who died in 1849 leaving him 
eutviving two sons Bhagwant Singh the father 
of the plaintiff and Girdhari Singh the 
husband of the principal defendant Uusammal 
Indar Kuar who alone among defendants 
counts in this litigation. This is the short 
pedigree;— 

Bahadur Singh 


Bhagwant Singh Girdhari Singh 

s^Musammat Mahrani =Musaminat Indar 
wife died 1913 Kuar (Principal deft.) 

1 i 

Musammat Nand Bani Daughters 

Plaintiff (Other defendants) 

On the 13bh February 1856, Oudh was 
annexed and confiscation of all property was 
proclaimed in March 1858. The Second 
Summary Settlement was made with Bbagwauti 
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Singh alone in 1868 (Ex. A22, p. 86. Part III) 
and a vernaoular Sanad waa granted^to him on 
27th October 1860 (Ex. A73, p. 23 Part lU). 
During the preparation of theKhcwa ho got the 
name of hie brother Girdhari Singh also enter¬ 
ed in the Khewat in the column of name of 
zemindar, the entry being “Bhagwant Singh 
and Girdhari Singh in equal shares.” (Ex. 10, 
page 87, Part III). In 1860 when inquiry 
was made from Bhagwant Singh as to the 
family custom of inheritance be declared that 
he and his younger brother Girdhari Singh 
were successors to the heritage in equal 
shares and that in future the descendants of 
them both shall be the heirs and successors 
according to religious ordinance and family 
usage (Ex. 115, p, 132). It is a disputed matter 
whether on 1st November 1861, a primogeni¬ 
ture Sanad was given to Bhagwant Singh or an 
ordinary one (,Es. 150, p. 26, Part III). 
Finding will be recorded in its proper place. 
On 15th July 1867 Girdhari Singh applied 
for partition of his half share (Ex. 51, p. 213, 
Part III) and subsequently on 9th August he 
protested at the application being sent to the 
British Indian Association (Ex. 52, p. 219) 
while the matter was pending before that 
association a compromise was effected bet¬ 
ween the brothers on 8th September (Ex. 
53, p 221) by which Girdhari Singh accepted 
a money payment of Bs. 1,200 a year 
until the debt on the property was dis¬ 
charged and subsequently Rs. 2,600 a year. 
There was a condition that if the amount 
remained unpaid villages yielding net proSts 
to that amount will be set apart from the 
Taluha. This compromise was approved and 
Girdhari Singh’s suit dismissed by the Associa* 
tion on 12tb September (Ex. Al, p. 223, Part 
III) and the order confirmed by the Financial 
Commissioner on 7th July 1869, (Ex. A 47, 
p. 225, Part III). On 12tb January 1869 the 
Oudh Estates Act was passed and Bhag¬ 
want Singh's name appeared in List I acd List 
III prepared under section 8 of the Act, that, 
be was one of the persons considered as Taluk- 
dan to whom Sanads had been or may be 
given by the British Government declaring that 
the succession to the estate comprised in such 
Sanads or grants shall thereafter be regulated 
by the rule of primogeniture. The Lists are 
printed in Part I of the file at pages 151 and 
152 and Bhagwant Singh’s name appears in 
the two lists. 


Bhagwant Singh died on 9th December 
1871, and for the purposes of this litigation it 
will not be nooossary to examine the two 
agreements subsuqueatly arrived at between 
bis widow and l^Iusammat Mabrani and his 
brother Girdhari Singh. If Bhagwant Singh 
owned the property at his death as a separat¬ 
ed Hindu bis daughter's present claim will be 
within limitation because Bhagwant Singh's 
widow a life-holder died in 1913, within 12 
years of the institution of the present suit. 
If succession to the property was governed 
by section 22 of the Oudli Estates Act, 
Girdhari Singh was a successor to the Taluka 
on Bhagwant Singh’s death and the plaintiff 
would have no title to the property whatever 
the negotiations and agreement between the 
plaintiff’s mother and Girdhari Singh may 
have been. 

The plaintiff's case as argued by her learned 
counsel Mr. Wasim may be shortly put. 
Bhagwant Singh and his brother Girdhari 
Singh succeeded to their father’s self-acquired 
property as joint tenants, that Bagwant 
Singh obtained the Summary Settlement 
as head and representative of the joint 
family made up of himself and his bro¬ 
ther, that he remained throughout in pos¬ 
session of the property as manager of the 
joint family, that in 1867 there was separa¬ 
tion in the family and Bhagwant Singh became 
sole owner of the family property as a separat¬ 
ed Hindu and that on his death the plaintiff’s 
mother for her life and the plaintiff after 
her mother's death became entitled to the 
property in suit. Even granting that prior to 
the confiscation the two brothers were joint 
tenants of the property, though it was self- 
acquired property of their father, the confisca¬ 
tion put an end to all previous rights Brij 
Indar Bahadur Singh v. Banee Janki Koer 
(1) and there is no reason to suppose that 
Bhagwant Singh obtained the Summary Settle¬ 
ment as representing or as manager of a joint 
Hindu family. The settlement was made with 
him alone. Thus in my opinion the plaintiff’s 
case based on the claim that Bhagwant Singh 
obtained settlement not in his personal capa¬ 
city but in bis representative capacity cannot 
stand. 

(1) 6 I. A. 1 : 1 0. L. B 818 ; 8 Sat. P. 0. 3. 768; 
Bald. 148 ; Bafique and Jaokson's P. G. No. 48 ; 8 
Sutli. P, 0. J. 474 (P.O.). 
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This posifeion being a weak one bhe learned 
oouQsel pub forward an alfeernativo ease under 
two heads (i) that after bhe Summary Settle¬ 
ment Bhagwant Singh transferred the pro¬ 
perty bo the joint Hindu family consisting of 
himself and bis brother or (2) that Bhagwant 
Singh held the property in trust for the joint 
family, ff the case was one of trust bhe trust 
diseharged itself in 1867, ao there is no reason 
why the property in suit should not be 
governed bv the Oudh Estates Act which was 
passed in 1869 at a time when no trust existed 
and Bhagwant Singh was full legal owner of 
the property unburdened by any trust. To 
save vested interests at bhe time of the pas* 
ing of Act I of 1869. their Lordships of bhe 
Privy Council have in repeated oases taken 
bhe view of the actual holder being a trustee 
for the beneficiaries who had acquired vested 
interest in the property prior to the passing 
of the Act. Those are the series of oases 
of Hardeo Bakhsh’s property reported in 
Thakoor Hardeo Biix v. Thakoor Jawahir 
Singh (2), Thakoor Hardeo Bux v. Thakoor 
Jatoahir Singh f3), Pirthi Pal v. Jowahir 
Singh (4) and in Thukrain Sookraj Koowar v. 
Oovernment,Bahoo Ajeet Singh (Bhinga<case)(5) 
the same view of a trust was taken by their 
Lordships of bhe Privy Council. In Bur- 
vurshad v. Sheo Dayal (Maurawan case) (6) 
their Lordships took the view of transfer, but 
that was with respect of the self-acquired pro¬ 
perty of the Talukdar which he treated as 
joint family property (see discussions of the 
principles of this case, last 19 lines Thakoor 
Hardeo Bux v. Thakoor Jawahir Singh (2) 
The better view, therefore, appears to be that 
Bhagwant Singh held the property as legal 
owner with a trust in favour of the joint Hindu 
family made up of himself and his brother. 

(2) 4 I. A. 178 at p. 181 ; 8 0 628; 3 Sar. P. C. J. 
704 ; 8 Sath- P. 0. J. 427 ; Raflque and Jackson’s 
P. 0. No. 46 ; 3 Ind. Jur. 337 ; 1 Ind. Deo (N. S.) 917 
(P. 0 ). 

(3) 6 1. A. 161; 4 8ar. P. 0. J. 10; Bald. 18; 9 
SulU. P. C. J. 608. 

(4' 14 \. A. 37 : 14 C- 498 ; ll Ind. Jur. 232 ; 4 
Sar. P. C. J. 753 ; Rafique and Jackson’s P. 0. No. 97; 
7 Ind. Deo. (N.S.) 927 (P.C.). 

(6) 14 M. I. A. 112 ; 2 Sar. P. 0. J. 705 ; 9 Suth. 
P. C. J. 1 ; 20 E. R. 728. 

(6) 9 I. A. 269: 26 W. R. 55; 9 Sar. P. G. J. 611; 
Bald, 25; 9 Sibh P. 0. J. 804; Rafique and Jaokson’s 
P. 0. No. 4 (P. a). 


When bhe trust was wiped out in 1867 
Bhagwant Singh's legal title remained and the 
property came within the purview of the 
Oudh Estates Act and Girdhari Singh succeed¬ 
ed to it under section 22 (6) of the Act. 

In the case of a transfer, the learned 
counsel argued that property once transferred 
would have succession to it governed by section 
15 of Act I of 1869 that is by rule of ordinary 
Hindu law. Secondly, it would not be an 
estate under section 23 of the Act because 
after partition Bhagwant Singh's sons if any 
would have an interest in the propery and 
Bhagwant Singh would not be deemed by the 
partition to have acquired a permanent heri¬ 
table and transferable right in the property. 
In my opinion section 15 is wrongly applied to 
property which is not under transfer at the 
time of the passing of Act I of 1869. All the 
Privy Council cases quoted above of trust and 
transfer aimed at preserving the rights which 
were vested at the time of the passing of the 
Act. In the present case, when the Act was pas¬ 
sed, we find Bhagwant Singh a Talukdar of List 
bolding property which was an estate as 
defined by section 3 and with his name entered 
in the third list of Talukdars who desired to 
be governed by bhe rule of primogeniture. In 
my opinion, whatever transfers may have been 
made between 1858 and 1869, that is, after the 
Summary Settlement and before the passing 
of the Aot, if at the time of the passing of bhe 
Act the property is in the possession of the 
Talukdar ‘unburdened by any trust of vested 
interest the provisions of section 16 will nob 
apply. I take bhe view that section 16 was 
enacted to take out of the Act estates which 
at the time of the passing of the Act were 
held by persons other than Talukdars with 
whom Summary Settlement was made. The 
whole object of the Act would be frustrated, 
if in every case where an estate is in the 
possession of a Talukdar the Court is requir¬ 
ed to inquire bow the property had fared 
since the Summary Settlement. At the time 
of Bhagwant Singh's death all bhe essentials of 
section 22 were satisfied. Bhagwant Singh 
was a Talukdar whose name was inserted 
in the third list mentioned in seotlon 8 and be 
died intestate as to his estate. There is 
another point of interest in the present case. 
Even if it be held that there was a transfer 
by Bhagwant Singh in favour of joint Hindu 
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fftmily, that transfer oame to an end on pay¬ 
ment of an allowanoe to Girdharl Singh under 
the oompromise and there was no retransfer 
of the property to Bhagwanb Singli. By agree* 
ment between the parties the transfer exhaust¬ 
ed its effect so it may be oorreotly argued that 
no operative transfer was made even by Bhag- 
want Singh. It will be remembered that 
there was no partition between the brothers 
each taking a certain share of the property. 

Another point of view bas also to be con¬ 
sidered. Kven in the case of a transfer there 
is no positive indication of the transfer as 
alleged on behalf of the plaintiff to a joint 
Hindu family. The entries in the'Khiwat and 
Bbagwant Singh’s conduct and declarations 
may equally amount to a transfer of half the 
property in favour of his brother who would 
have succeeded to him according to the provi¬ 
sions of the Act to the estate if he had died 
without having made the transfer and intes¬ 
tate. As already pointed out there was no 
retransfer by Qirdhari Singh to Bbagwant 
Singh and succession, therefore, will be govern¬ 
ed by the provisions of section 14 and not 
section 15 of the Act. 

There is also considerable validity in 
the argument of the defendant-appellant’s 
learned Counsel that Bbagwant Singh could 
not make any transfer prior to the letter of 
grace and restoration of l9th October 1859. 
A Talukdar was not invested with proprietary 
title until that letter was issued and there 
could be no transfer of title prior to that date 
by a person with whom the Summary Settle¬ 
ment was made. According to that view the 
proceedings during the preparation of the 
Khewat cannot amount to a transfer, but 
should be taken as a trust. 

The last question is of the Sanad, On 
behalf of the plaintiff it was argued that no 
Sanad with a primogeniture clause was granted 
because the copy of it at present existing in the 
office of the Board of Revenue does not con¬ 
tain such a clause (Copy Ex. 160, p. 26.) It 
is, however, possible that to obtain a receipt 
of the grantee old printed forms may have 
been used and the primogeniture clause may 
not have been entered therein. The entry of 
Bbagwant Singh's name in liisb III raises the 
presumption that a primogeniture Sanad was 
granted to him and the several lists of Taluh^ 
dara for the different offices show that such 
I 0.48 


a Sanad was granted to Bbagwant Singh 
(Ex. A73, p. 23, Part EH). It was admitted 
by the learned Counsel of the plaintiff-respou- 
dent that so far as the operation of the Act 
was concerned the entries in Bists I and III 
were conclusive evidence under section 10 and 
that if the Act applied the succession would 
be governed by the rule of primogeniture The 
Sanad becomes material only in case it is 
found that the Aot did not apply and suooession 
was governed by the primogeniture clause 
entered in the Sanad, The original Sanad has 
not been produced by either party and each 
party alleges that the other ought to be in 
possession. The question of possession is not 
easy to decide because the plaiubiff was related 
to the grantee by blood while the defendant’s 
husband was the successor to the properties. 
Either party may very well possess by both 
parties I have come to the conclusion that 
the pri'vjogeniture Sanad was granted to Bhag- 
want Si'igh on 1st November 1861. In that 
case, even if the Act did not apply succession 
to Bbagwant Singh’s property will be governed 
by the rule of primogeniture. 

In every view of the case, therefore, Qir- 
dhari Singh was the sucoessor-in-inberest of 
Bbagwant Singh and the plaintiff has no 
right of succession. I would, therefore, allow 
the appeal. 

Wazir Hasan, A. J. C.— This is an 
appeal by Rani Indar Kuar, defendant No. I 
from the decree of the Additional Subordinate 
Judge of Lucknow, dated the 27bh May 1922, 
The only plaintiff to the suit out of which 
this appeal arises, was Musammal Nand Rani 
Kuar and she is the chief respondent in the 
case. Defendants Nos. 2 to 8 are the daughters 
of Kuar Girdhari Singh, the deceased husband 
of Musammat Indar Kuar, the appellant. 

Kunwar Bahadur Singh was the owner of 
the properties mentioned in Lists A and B 
attached to the plaint situate in the district of 
Lucknow and Bara Banki. He died in or 
about 1849 aud was succeeded by his two 
sons, Kunwar Bbagwant Singh and Kunwar 
Girdhari Singh. The province of Oudh was 
annexed by the British Government on 
the 13th February 1856, Then came the 
Mutiny of 1857. After the restoration of 
peace and order Lord Canning, Governor- 
General of India, issued his famous Pro- 
olamatiou of the I6th March 1868, the 
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effect of which was “ to divest all the landed 
property from the proprietors in Oudh and to 
transfer it to and vest it in the British 
Government." I^dwab Mtilkci Jcihan Sethiha 
V. Deputy Commissioner of lAicknowp). This 
was followed by the work of restoration known 
as the Second Summary Settlement, which 
was begun on the Ist April 1858 and comple¬ 
ted on the 10th October 1359—Vicfe section 3 
of Act I of 1869. It is common ground that 
the Second Summary Settlement of the pro¬ 
perties mentioned above was made with Kun- 
war Bhagwant Singh. By bis letter of the 
10th October 1859 the Governor-General in 
Council was pleased " to declare that every 
TahMarvt\th whom the Summary Settlement 
has been made since the occupation of pro¬ 
vince has thereby acquire ! a permanent here¬ 
ditary and transferable proprietary right, viz., 
in the Taluka for which he has engaged inclu¬ 
ding the perpetual privilege of engaging with 
the Government for the revenue of the 
Taluka*’ liunwar Bhagwant Singh thus 
became the proprietor of the properties 
in suit. We may mention here paren¬ 
thetically that the properties mentioned in 
List C were not dealt with separately by 
either of the parties at the hearing of the ap¬ 
peal before us. Subsequently his name was 
entered in Lists I and III of the Lists prepar¬ 
ed under section 8 of the Act I of 1869. lie 
died on the 9bh December 1871. His younger 
brother, Kunwar Girdl.ari Singh, succeeded to 
his estate under clause (6) of section 22 of Act 
I of 1869. Kunwar Girdhari Singh died on 
the 6bh August 1919 and his widow, Rani Tn- 
dar Knar, defendant No. 1 succeeded him under 
clause (7) of the same section and is in posses¬ 
sion of the properties in suit. Kunwar Bhag- 
want Singh's widow Musammat Maharani, died 
on the 5th December j913 The plaintiff- 
respondent is the daughter of Kuuwar Bbag- 
want Singh and Musammat Maharani. She 
sued for possession of the properties in suit 
and her claim has succeeded in the Court 
below. Her case is as follows:—Kunwar 
Bhagwant Singh and Kunwar Girdhari 
Singh formed a joint Hindu family governed 
by the '■^■i.takshara law and possessed 
of the propjitles in suit. At the date of the 
Second Summary Settlement Kunwar Girdhari 
Singh was a minor about 10 years of age. 

^7) S I. A. 63 : 8 Sar. P. 0. J. 241 ; Bald. 194 ; 
Rafique JackBoa’a P. 0. No. 65 (P.CJ.). 


Bhagwant Singh obtained the Second Summary 
Settlement in his name in the capacity of the 
head of the joint Hindu family and the trustee 
of the properties bolonging to that family. 
The first regular setblemeot of 1864 was also 
made with him in the same character. Kun¬ 
war Bhagwant Singh constituted himself by 
his words and acts a trustee of the joint Hindu 
family in respect of the properties belonging 
to it. In the alternative the plaintiff said 
that the same verbal declarations and acts of 
Kunwar Bhagwant Singh, which constituted 
him a trustee of the joint family in respect of 
the properties in suit, amounted to a transfer 
by him in favour of the same family. This 
state of things continued till 1S67 when a 
division of the joint properties took place 
between the two brothers with the result that 
Kunwar Bhagwant Singh acquired the prop¬ 
erties in suit as his share in the division and 
Kunwar Girdhari Singh got a cash annuity 
fixed for him. It is further alleged that the 
effect of the separation of 1867 was the trans¬ 
fer of Kunwar Girdhari Singh’s half share in 
the joint family properties in favour of Kunwat 
Bhagwant Singh in lieu of the annuity allotted 
to the former. Acoording bo the plaintiff the 
final effect of all these events has been that 
the properties in suit either in whole or at 
least to the extent of one half are governed m 
respeot of sucoassion by the rules of ^6 
akihara and that consequently on Kunwar 
Bhagwant Singh’s death his widow, 

Maharani succeeded her husband as a Hindu 
widow and on her death on the 6bh Deoem ef 
1913 their daughter, the plaintiff-respondent, 
became entitled to the possession of the pro 
perties in suit under the same law. In defenos 
to this olaim Kunwar Bhagwant bingh s posi 
bion as a trustee for or any transfer by 3^ 
favour of the joint family was denied, so is b 
alleged separation of 1867. The tiWe o 
Kunwar Girdhari Singh under section oi 
Act I of 1869 as well as under the terms oi 
the primogeniture Sanad granted bo Kunwar 
Bhagwant Singh was set up. 

The learned Additional Subordinate Judge 
has found that Kunwar Bhagwant bingo 
ooQSbibubed himself a trustee in favour 
of the joint family consisting of^ . 

and his brother, Kunwar Girdhari bingo; 
that Kunwar Bhagwant Singh trans¬ 
ferred the properties in suit to the said joiM 
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family ; that a separation took pluoo in tlio 
year 1867 ; that Kuuwar Bba.qwanb .Sin^li 
fiot tho properties in suit as his share in bha 
division of the joiub (amily properties and 
Kunwar Girdhari Siugh transfenod hig half 
share in the family properties to Kuuwar 
Bhagwant Singh. He, therefore, held blio suc¬ 
cession to the properties in suit was governed 
by the ordinary Hindu'Law aud nob by biio 
provisions of Aot I of 1869 and oousequently 
on the death of Kunwar Bhagwant Singh in 
1B71 his widow, Musanimat Maharani, was 
entitled to the estate of her husband aud on lior 
death the inheritance devolved upon the plain¬ 
tiff, as the daughter of Kunwar Bbagwaut 
Singh. As regards the primogeniture Sanad 
his hading is that no such SfiU'ul was granted 
to or received by Kunwar Bliagwaut Singh 
and that the entry of his name in List ill 
was made under a mistake. 

The following points were urged in support 
of the appeal before us :—(1) That there was 
neither a trust nor a transfer in favour of the 
joint family ; (2) That if there was any trust 
or transfer it was in respect of a deOned half 
share in favour of Kunwar Girdhari Singh ; (3) 
That in the event of there haviug been a trust 
or a transfer in favour of the joint family that 
family continued as such right up to the death 
of Kunwar Bhagwant Singh and Kunwar Gir¬ 
dhari Singh succeeded to the properties iu suit 
by right of survivorship, iu other words, there 
was no division in 1867 as is alleged by the 
plaintiff; (4) That the trust, if auy, came to an 
end in 1867 with the result that the legal title 
which had remained vested in Kunwar Bbag- 
want Singh all along, prevails ; (5) That iib all 
events Kunwar Bhagwant Singh died possessed 
of the properties in suit which is an “ estate ” 
and that be was ATahtkdar wibliin the mean¬ 
ing of Act I of 1869 and sucoessiou to him and 
to the estate must be governed by section 22 
of that Aot ; (6) That a primogeniture Sanad 
was as a matter of fact received by Kunwar 
Bhagwant Singb, that the entry of his name in 
List III is conclusive evidence of the fact that 
he did receive such a Sanad and that consequ¬ 
ently succession is governed by the terms of 
that Sanad. 

(Here the Hon'ble A. J. C. gave a summary 
of the events bearing on the ease from the 
time of the Second Summ^^ Bottlement of 
1868 and then proceeded) 

It would be obvious fronjt tbo above narra¬ 


tive of the ovontfi relating lo this Taluha that 
Kuuwar J^hagwant Sin;;h noiiuircd ii fresh and 
oxolu'^ivo title to it under the Second Suoimary 
Sebtlomeut of 1858 by virtunoi She Govornor- 
Goneral’s letter of tlio lUth October 1869. 
This title was afiirracd by the grant of the 
'Tatukdan Sati-ul of the 27th October 1869. It 
was lurthor aliirmed by section 3 of Act I of 
1S69. Kuuwar Bhagwant Singh’s name was 
entered m Lists 1 auil III of the Lists 
maiubained under the provisions of section 8 
of that Act. Ho was, bhorofore, a Tatukdar 
within b!io meaning of the Act and possessed 
of an estate as dohuod in section 2 of that 
Act, Ex facie the provisions of section 10 of 
the Act apply bo him. It is common ground 
that at the date of his death Kunwar Bhag- 
want Singh was po^sosBcd of the Taluk 
in suit. Ibis also common ground that he 
died iiite.stato. It follows that on his death the 
estate should descend according bo the provi¬ 
sions of SLObioH 22 of Act I of 1869. His 
rightful heir and successor was his young 
brother Girdhari Singh under clause 6 of that 
section. Girdhari Singh at his death satisfied 
the definition of an heir as given in section 2 
of Act 1 of 1869 and if ho died intestate, as 
we must assume for the purpose of this case 
that bo did, to him again section 22 in the 
matter of succession would seem to apply. 
His rightful successor under clause 7 of that 
section is his widow the defendant-appellant 
who is admittedly in possession of the estate. 
On this statement of the case the plaintiff 
seems bo have no locus standi. Her case, 
however, is that Kunwar Bhagwant Singh’s 
title to the estate in suit was made subject to 
a trust created by him in favour of the joint 
family consisting of himself and his younger 
brother, Girdhari Singh. Her further case is 
that it was also subject to a valid transfer 
inter vivos which he bad made in favour of 
the same family and in either event the pro¬ 
perty ceased to be an estate and became 
ordinary joint family property subject to the 
rule of partition and on partition to the rule 
of inheritance governing separated property 
under the Miiakshara. 

The first question, therefore, for decision in 
the appeal is : Did Kunwar Bhagwant Singh 
create any such trust ? There is a catena 
of decisions of their Lordships of the Privy 
Council on the question of trust fastened up¬ 
on the legal estate which a Talukdar acquired 
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unaer the letter of the Governor-General 
of the lOfch October 1869. under the Sanad 
and under the provisions of Act I of 1869. » 

The earliest of these decisions is that of 
Thuhrain Soohraj Koowar v. Government, 
Baboo Ajeet Singh [Bhir^a case) (5). This was 
given before the passing of Act I of 1869. 
Dealing with the effect of the Second Sum- 
DQary Settlement and the Governor-General’s 
letter in relation thereto Lord Justice James 
in delivering the judgment of the Privy Coun¬ 
cil, made the following observation :—■ In 
English language, itgave the registered Taluk- 
dar the absolute legal title as against the 
State and against adverse claimants to the 
Talukdari\ but it did not relieve the Talukdar 
from any equitable rights to which he might 
have subjected himself with a view to the 
completion of the settlement by his own valid 
agreement. In this case the appellant was the 
acknowledged cestui que trust of the registered 
Talukdar, who had bound himself expressly in 
writing that be would respect her rights if she 
permitted him to be alone so registered.” 

The next case decided by their Lordships of 
the Privy Council was that of Widow of 
Shunker Sahai v. Bajah Kashi Pershad. (8) 
This case related to the Taluka Sessendee 
which was one of the five Talukas exempted 
from the general conffscation effected by Lord 
Canning's Proclamation of the 15th March 
1858, Their Lordships observed :—“ Colonel 
Barrow, however, appears to have held that 
the admission of the Bajah at the time of the 
Summary Settlement, and on other occasions 
(the former being in the nature of an admis¬ 
sion on record) were equivalent to such a deed; 
and that accordingly the relation of trustee 
and cestui que trust having, so to speak, been 
established between them, she (the appellant) 
was entitled to a one-third share of the 
proffts of these villages when the annual 
accounts were made up. In this part of the 
Financial Commissioner’s order their Lord¬ 
ships entirely concur.” 

The next case is that of Hurpurshad v. 
Sheo Dayal (Maurawan case) (6), This case 
again related to'an estate which was exempted 
from the general confiscation of March 1868. 
By the 8th paragraph of Lord Canning’s Pro¬ 
clamation of the 15th March 1868 it was de¬ 
clared that Chandan Lai, the saviindar of 

<8> 4 I. A 198 ; 8 Rar P. C J. 269 ; Sup. I. A. 220; 
tP. C. J. 4;rafiquear(? Jackeon’fl P. Q. 

98 fP. ■). 


Maurawan, who had died in 1854, was thence¬ 
forward the sole hereditary proprietor of the 
lauds which he held when Oudh came under 
the British rule. Subsequently the first as well 
as the Second Summary Settlement of those 
lands were made with Gauri Shankar one of 
the sons of Chundan Lai. Gauri Shankar also 
received a Talukdari Sanad in respect of those 
properties. In the second schedule annexed 
to Act I of 18^9 the name of Chundan 
Lai was entered. Their Lordships of the 
Privy Council held that in consequence 
of the provisions 'of section 4 of Act I 
of 1869 Gauri Shankar must be deemed to 
have acquired in the properties a permanent 
heritable and transferabo right and had power 
by will or alienation inter vivos to transfer the 
same. Claims for partition amongst the 
descendants of Chundan Lai and his brother 
were decreed on the grounds (l) that the 
Summary Settlement, and the Sanad were 
granted by the Government to one member 
of the family and were not intended to 
to the sole benefit of Gauri Shankar and did 
nob affect the rights of the other members of 
the joint family. As regards the properties 
which were granted to Gauri Shankar for loyc 
services rendered during the Mutiny their 
Lordships held that such services 
presumably rendered with the use of the 
family funds and consequently those properties 
also could nob be self-acquired property o 
Gauri Shankar within the meaning of the 
Hindu Law; and (2) assuming any portion o 
such properties to have been the self-aoquire 
property of Gauri Shankar, he became perma¬ 
nent owner thereof with power to transfer » e 
same by will or alienation inter 
On the evidence in that case their Lordships 
held that Gauri Shankar had in his 
transferred those properties in 1860 to te 
family to be held as joint family property. 
Two observations fall bo be made with 
to this decision of their Lordships of the 
Council upon which greatest refianoe is placed 
by the learned Counsel for the plaintiff-re^u- 
dent in support of his case. I. That portion 
of the estate of Maurawan which belonged to 
the family at the time when Oudh o®®® 
under the British rule continued to retain its 
old character of joint family property for the 
reason that by the lObh paragraph of the Fro- 
olamation of Lord Canning the estates men¬ 
tioned in the 8th paragrapth of that prodaina- 
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bion were exempted from the general oondsoa- 
tioD. The result of this exemption obviously 
was that the proprietary right in that 
property did nob vest in the British Govern¬ 
ment as it did in other oases but the old 
title was maintained and this title was 
subsequently recognised in the proceed¬ 
ings of the settlements and in the Sanad 
granted by the British Government to Gauri 
Shankar. There was thus a nucleus of the 
ancestral joint family property with the aid 
of which subsequent acquisitions were made 
by the head of the family. Both classes of 
the property, therefore, were joint family prop¬ 
erty. And secondly, it was established in 
that case that Gauri Shankar transferred the 
property by alienation inter vivos to the family. 
We may at once say that in the case before 
us the hrst characteristic just now mentioned 
as existing in the Maurawan case does not 
esst in respect of the property now in suit. 
Assuming but nob deciding that previous to 
the general confiscation of the 15th March 
1858 the property in suit' was held by the 
two brothers, Kunwar Bhagwant Singh and 
Girdbari Singh, as joint family property that 
family ceased to hold it under any title owing 
to the confiscation of the 15tb March 1858 
under which it admittedly fell. On the last 
mentioned date the title to this property came 
to be vested in the British Government. As 
regards the second point adverted to, that is a 
question to be decided on the evidence in the 
present case bo which we will address our¬ 
selves hereafter. 

The next case is that of "Phakoor Eardeo 
Bux V. Thakoor Jawdhir Singh (2). The 
estate involved in this case was one which 
fell under the ban of the general confiscation 
of March 1858. It was subsequently settled 
with Jawahir Singh. He also obtained the 
Sanad in respect thereof and his name was 
entered in Lists I and III of the lists prepared 
under the provisions of section 8 of Act I 
of 1669. Jawahir Singh had, therefore, all the 
apparent indicia of a perfect proprietary title in 
the estate under section 3 of the Act. Harden 
Bax, one of the members of the family, 
brought a olum for a declaration of his right 
in the estate against Jawahir Singh. In deli¬ 
vering the judgment of thar Lordships of the 
Privy Council, Sir Barnes Peacock framed 
the following questions for decision ;—** Is the 
pU^tiff entitled to any and what share or 


beneficial interest in the estate, or is hie claim 
barred by Act I of 1869 ? His Lordship then 
referred to tbo decision of Lord Justice James 
in the case of Musarntnat Thukrain Sookraj 
Koowar v. Government, Baboo Ajeet Singh 
Dhinga case (6) already mentioned and then 
referred to the decision of the Privy Council in 
the case of the Widow of Shunker Sahai v. Raj¬ 
ah Kashi Pershad (8) also noticed above. With 
regard to this case his Lordship said : This 
case is, therefore, an authority for the proposi¬ 
tion that a person who has been registered 
as a Talukdar under Act I of 1869 and has 
thereby acquired a Talukdari right in the 
whole property, may, nevertheless, have made 
himself a trustee of a portion of the beneficial 
interest in lands comprised within the Taluka 
for another, and be liable to account accord¬ 
ingly.” Finally the following issue was re¬ 
mitted for trial to the Settlement Court in 
India.—“Whether the respondent (Jawahir 
Singh) has in any and what manner agreed 
or become bound to hold the villages comprised 
in the Summary Settlement, and sanad, or 
any and what part thereof, or the rents and 
profits thereof or any and what part thereof, 
in trust for the appellant and Purbut Singh, 
or either and which of them.” The case was 
finally disposed of by their Lordships of the 
Privy Council in 1879 and the judgment of 
the Judicial Committee was again delivered by 
Sir Barnes Peacock vide Thakoor Burdeo Bux 
V. Thakoor Jowahir Singh (3). His Lordship 
held that the facts found coupled with the 
declarations of the defendant “ afford sufficient 
grounds to justify their Lordships in presum¬ 
ing that up to the time of the quarrel in 
1865 it was the intention of the defendant 
that the villages included in the Summary 
Settlement and Sanad 'should be held'by 
him in trust for the joint family and as a 
joint family estate subject to the law of the 
Mitakshara” The suit was commenced long 
before the passing of Act 1 of 1869 but was 
not decided by the Court of first instance until 
after the passing of that Act. His Lordship, 
therefore, considered [it necessary, “ bo deter¬ 
mine whether Act I of :ld69 operated so as to 
change the relative conditions of the parties, 
and to put an end to the trust upon which the 
defendant bad previously held the estate,” and 
held that “ their Lordships are of opinion that 
it did not.” As regards the villages comprised 
in the Summary Settlement and the villages 
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granted in reward for serdces rendered daring 
the Mutiny bis Lordship held that they as 
well as the defendant fell within the category 
of section 3 of the Act. It was pointed out 
that that section " does nob state that the 
Talukdar shall be deemed have but that ho 
shall be deemed to have acquired by the 
Summary Settlement and Samid a permanent 
heritable and transferable right in the estate. 
The right so acquired was subject to the 
provisions of sections 1 ) and 15 the Act." His 
Lordship then observed.—“If, therefore, the 
defendant had before the passing of Act I of 
1869, and at any time after the date of the 
Summary Settlement and Sanad, and after 
he had thereby acquired the right which, 
according to the provisions of the third 
section he must be deemed to have acquired 
thereby expressly declared that he held and 
would hold the estate in trust for the joint 
family as joint family estate governed by the 
rules of Mitakshara, there can be no doubt 
that the estate would heve been subject to the 
trust so declared, and that it would not have 
boon converted by Act No. I of 1869 
into an estate held by the defendant for 
his own sole use and benefit discharged from 
the trust." Reference was then made to 
sections 13 and 14 of the Act and to the deci¬ 
sions in the case of Burpurshad v. Sheo Dayal 
Maurratoan case (6). As regards the villages 
acquired from the profits of the estate hia 
Lordship held, that there wore no grounds for 
making any distiootion us regards the rights of 
the parties botwoen those villages and the 
other two classes of the property. Finally a 
declaration was granted to Uardeo Bakhsh 
that the defendant holds the villages in suit 
in trust for the joint family, and as a joint 
family estate governed by the rules of the 
Milakskara. \Vo desire to make most res¬ 
pectfully one observation with respect to this 
decision. The reference to sections 11, 13, 14 
and 15 of Act I of 1869 clearly indicates to 
our mind that tho finding as to tho existence 
of a trust in favour of tho joint family was 
founded on tho ground that the defend¬ 
ant bad made an alienation inter vivos 
of the estate by way of a trust in favour 
of the joint f'-.mily and thus falls in line 
with the due,o;ons in cases of Mussuniat 
Ihtikrain Sookroj Koowar v. Government liuboo 
Ajeet Singh Bhinga case (5) and the Widow of 
Shunk'ir Sahai v. Bajah Kashi Pershad (8) 


already referred to, all the three oases, there¬ 
fore resting on the ground that the holder of 
the legal estate may subject himself to aliena¬ 
tions by way of creating beneficial interests in 
others. Seth Jaidal v. Seth Sita Bam (9). 
All that was held in this case was that the 
registered Talukdar had subjected the estate 
to a family settlement amongst the members 
of the family and the interest which was dec¬ 
lared to be vested in a member of the family 
under that settlement was not defeated by 
the Bubsoquent enactment of Act I of 1869. 

Thakurain Bamanund Koer v. Baghunath 
Koer (10). The estate of Sihipur in dispute 
in this caso was owned by Nihal Singh. He 
died in the year 1832 leaving him surviving 
5 widows. Tho first widow succeeded her 
husband in the possession of the estate. 
The second widow having predeceased 
the first widow, the third widow on the 
death of the first widow succeeded to 
tho estate in pursuance of a will of Nihal 
Singh and was the first defendant in the 
suit. The plaintiff was the fourth widow. The 
Second Summary Settlement was made with 
Raghunath Kuar, the first defendant, and a 
Talukdari Sanad was granted to her in respect 
of the same. Her name was also entered 
in the Ist and 3rd of the Lists prepared under 
section 8 of Aot I of 1869. The plaintiff’s 
claim was based on the provisions of her hus¬ 
band’s will. In defence, absolute title arising 
out of the Summary Settlement, the 
and the Oudh Estates Aot was set up. Iq 
repelling the defence Sir Robert P. CoHisrt 
who delivered tho judgment of their Lordships 
of the Privy Couucil, referred to the previous 
deoisioDS of the same tribunal in support of 
the doctrine that notwithstanding the confis¬ 
cation of the land in Oudh by the Pro¬ 
clamation of Lord Canning, its restoration by 
his circular letter of the lObh October, 1869, 
affirming the absolute title of the grantees of 
Summary Settlements and the granting Sanad 
with the full of power of alienation, confirmed 
by the Oudh Estates Aot of 1869 the lega* 
owner may, either by express agreement or by 
his oondueb, constitute himself in equity a 
trustee for others as to the whole or part of 
the beneficial interest. On the evidence in 

(9) 8 I. A. 215: 4 Sar. P. Q. J. 297; Bald 400 Kafi- 
que and Jackson's P. C. No. 65. 

(10) 9 I. A. 41 : 8 C. 769; 6 Ind. Jur. 328 and 338; 
ll G.L.R* 149; Rafiqae and Jaokson^a P* 0 67 and 681 
4 Sar. P. a J. 816 ; 4 Fnd. Deo. (N.S.) 496 (P. C.). 



Vou 80] 


INDIAN OASES 


343 


IHDAB KUAR f>. NARD RANI KUAR 

that oaee thoir Lordships held that bhe widow 
Bf^hnuath Koer had by hor aolis and doolara- 
tloQS breatod her husband’s will as "diroobious 
obligatory in oonsoience il nob in law.” It 
was oonsequeubly held bhab sho was l^ound to 
carry oub the brush so oreabod by hor. 

Pirthi Pal v. Jowahir Singh (4). It vvas 
merely a continuation of the former oa-o 
which had been twice before the Privy Council 
videBardeoBux Thakoorv, Jaioahir Singh (2), 
and Thaltoor Hanfeo Bux v. Tliakoor Jowahir 
Singh (3). In the'oase now before their Lord- 
ships the contention of .Tawahir Singh was 
bhab the estate being a Tnlukdari estate was 
impartible and being entered in List V was 
Bubjeob to the rule of primogeniture, the plain¬ 
tiff being entitled to a share of the proGts. 
Their Lordships, after referring to their pre¬ 
vious decision, held that Jawahir Singh was 
bound to carry oub the trust by allowing the 
partition to be made. 

Shankar Baksh v. JIardeo BakJi (11). In 
this case at the very outset of the judg¬ 
ment their Lordships observed :—Their Lord¬ 
ships have not to deal with the difficult 
question which has been agitated in so many 
oases here, whether to use rather a popular 
than a legal term, equities shall prevail against 
the form of the Sanad. The Counsel for the 
appellant before their Ijordsbips of the Privy 
Council admitted that as regards the beneGoial 
interests in the profits there must be partici¬ 
pation between the members of the family. 
He, however, maintained that under the family 
arrangements the family was still to have a 
Bole head of ib and bhab ho would take bhe bitle 
of Talukdar, and have bhe management of the 
proporby and though ho would be accountable 
bo his brothers, the younger branches, for 
certain shares of the profits, yet the property 
was still to be held in one hand as an entire 
estate and that they could nob displace 
bhe head of bhe family from that position. 
With reference to this argument Lord 
Hobhouse said : It is extremely difficult to 
understand what sorb of an estate that would 
represent, lb would be a kind of trusteeship, 
managership or headship, which could never 
be displaced or disturbed by the persons hav¬ 
ing bhe beneficial possession. Such an estate is 

(11) 16 I. A. 71 ; 16 C. 397; 13 Ind. Jut. 93 5 Bar. 
P. 0. J. 299 ; Rafiqae aod Jackson's P. 0. No* 108; 8 
lad. Deo. (N. B.) S61 (F. C.). 


ontiroly foreign to b)ie common Hindu law of 
Oudh. Hor is any saoh thing apparently oon- 
tomplatoJ by the Oudli Estates Aot Their 
Lordahips do not pronounce an opinion hero 
whether it could legally exist, bat assuming 
that it could, t.hore must bo some very dear 
arrangements between the parties to prove its 
oxif^tenoe. The ordinary rulo is that if persons 
arc entitled bonofioially to shares in an estate 
they may liavo a v^artition. The rest of the 
jud-Lnont is devoted bo tiio oousidoration of 
the question as to what the arrangements 
between the parties proved, fb was hold that 
the arrangements oxboadiug over fclio period 
before as well as after the passing of Aot I 
of 1869 in spite of the issue of primogeniture 
Sana.l proved that bhe estate was hold as an 
estate of co-sharership by the several meml)ars 
of the lamily. It was pointed oub that the 
villages Piprawan and Saiaiau hold under bhe 
primogeniture Sonad were conveyed for con- 
siueratiou to his brothers by Anant Singh 
who hOid a bitle under that Sanad to those 
villages. Anant Singh took a larger share in 
the whole estate by allowing sliares to his 
brothers in the two villages. The title under 
the Sanad and bhe Sanad and the Act is, there¬ 
fore, subject to the interests of the other 
members of the family which they had acquir¬ 
ed under the family settlement. The case 
stands on the same footing as that of Seth 
Jaidi'il V. Seth Sita Ham (9) and Ilnida-r Alt 
Khan V. Nawab Ali Khan (12). The judgment 
in this case, which was delivered by Sir Barnes 
Poacock as in the majority of tbo cases men¬ 
tioned above is a short one but the report of 
bho arguments discloses that all bhe loading 
oases on the subject were o'ted at the hearing 
of bhe appeal before their Ijordships of the 
Privy Council. Sir Barnes Peacock said as 
follows?—“There is nothing in this case to 
show that the defendant, by any agreement 
or by any arrangment or other means, became 
clothed with any trust as regards bhe lands in¬ 
cluded in the Sanad. The case, therefore, does 
not fall within the decisions of Uuimmat 
Thukrain Sookraj Koowar v. Government, 
Balx>o Ajeet Singh (Bhinga Case) (5) or bhe case 
of Burdeo Bux (3). The defendant is, there¬ 
fore, entitled as proprietor to the lands 
included in the Sanad. 

(12) 17 0. 311 ; 16 I. A. 183; 6 Sar. P. 0. J. 468 ; 
Bafique and Jackson's P. C. No. 114 ; 8 Ind Deo. 
(N. B.) 740. 



344 


INDIAN OASES 


[1934 


INDAB KUAR V. NAMD RAMI KUAR 


The doofcriiie of trust was again affirmed in 
the case of Hasan Jafar and others v. Muham~ 
mad Asahri (13). The cestui que trust in that 
case was Sadik Husain whose interest as a 
sharer in the estate was admitted by the Ta- 
lukdar Karam Ali at the Summary Settle¬ 
ment. The Sanad relating to the estate was 
granted to Karam Ali alone. At the time of 
the Summaay Settlement Sadik Husain 
was absent but Karam AH gave an under¬ 
taking to admit him as a oo-sharer if he 
appeared. The Chief Commissioner authoris¬ 
ed the settlement with Karam Ali in reliance 
on his assurances and representations, “ If 
Karam Ali became a trustee for Sadik Husain 
on his return the fact that the Sanad was 
granted to Karam AH alone would not deprive 
Sadik Husain of his rights. It is not necessary 
to refer to authority for the purposes of esta¬ 
blishing the proposition that the grantee under 
a Sanad of this description takes subject to 
trusts which have been validly created.” said 
Lord Maonaghten. 

The last casein which the point was advert¬ 
ed to is that otLal Sheo Pertab Bahadur 
v. Singh Allahabad Bank, Limited (14) In 

deli^ring the judgment of their Lordships of 

the Pnvy Council in that case Sir Arthur Wil¬ 
son made the following observations ;—"In a 
senes of oases it has been held that, notwith¬ 
standing the strong language of the Act, and 

m particular the enactment in section 10 that 
the Courts are to accept the lists framed under 
the Act as conclusive that the persons includ- 
M in them are Talukdars or grantees, and 
those of section 11, the Courts may neverthe¬ 
less go behind the Act to the extent at least 
of recognising the trusts, and may give effect 
to beneffcial titles distinct from the statutory 
title under the Act. 


In the following cases their Lordships of the 
Pnvy Council held that no trust was esta¬ 
blished and the legal title prevailed in its 
entirety. 


1. Bahu Bam Cingh-v. The Deputy Com* 
m«5sioner of Bara Banki (15). 


(18) 26 I. A. 229; 26 0. 879 • 4 fl w M ak . n a 
p. 0. J. 860 ; 18 Ind. Deo. (N, s'.) 116 ^ 

(14) 80 I. 209 A : 6 Bom L R. fiM ■ \f T • 
836; 7 O.W.N.810; sTor'. V® 



2. Muhammad Imam Ali Khan v. Husain 
Khan (16). 

3. Balbhaddar Singh v. Sheo Narain 
Singh (17). 


The above oases establish the proposition 
that a Talukdar possessed of the legal estates 
in the Talukdari property may bind himself 
by equitable obligations to allow beneficial In¬ 
terest in the same property in favour of desig¬ 
nated individual or in favour of a joint Hindu 
family of which he himself may be a member 
and that he does so in the exercise of his 
powers of alienation inter vivos or by making 
a testamentary disposition. 

The next question which we should answer 
is—What does the evidence produced in this 
case establish ? It has already been pointed 
out by us in a previous part of this judgment 
that the effect of Lord Canning’s Proclama¬ 
tion was to divest the joint family con¬ 
sisting of Kunwar Bhagwant Singh and 
his brother Girdhari Singh, of their title 
as members of that family in the joint 
family property, if any. The further effect 
of this oonfisoation was that the title in 
that property came to be vested in the Crown. 
The Crown in the exercise of its prerogative 
granted the property in its entirety and ex¬ 
clusively to Kunwar Bhf^want Singh by the 
act of making the Second Summary Settle¬ 
ment with him as declared by tbe letter of 
the Governor-General of the lOth October 
1869. There is nothing on this record tb 
justify the inference contended fpr by (jbe 
learned counsel for the plaintiff-respondent 
that the engagement with Kunwar Bhagwant 
Singh was made by the Government in his 
capacity of a representative of the joint family 
consisting of himself and his brother Girdhari 
Singh. Exhibit A19 is tbe Qabuliat executed 
by Kunwar Bhagwant Singh in relation to 
tbe Second Summary Settlement and Exhibit 
A 22 is tbe Deputy Oommissiouer’s order con¬ 
veying the sanction of tbe Government id 
respect of the settlement with him. ^be 
sanction must have been given sometime 
before the date of this order, that is, the 7th 
September 1868. As between the Govern¬ 
ment and Kunwar Bhagwant Singh tbe settle¬ 
ment must be deemed to have closed with the 


(16) 261. A. 161; 26 0. 81; 9 0. W. N. 787; T Sw. 
P. 0. J. 482; 18 Ind. Deo. (n. B.) 656 (P. 0.)i 

T ^ 27 0. 844; 7 Sat P, 0. J. 696; 14 

Ind. Deo. (N. B.) 297 (p. a). 
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sanobion given feo it by the Governmenb, This 
was settled by the ease of Janki Pershad 
Singh v. Dioarka Pershad Simth (18). The 
preparationof the Khcwats of the villages com¬ 
prised within the Taluka was a sequel bo the 
order sanobioning the settlement. Exhibit 10 
is the Khewab of Mausa Aseni, by which 
name the Taluka in the district of Lucknow 
is called. In this Khewab Bhagwanb Siogh 
and Girdhari Singh are recorded as Zemindars 
in equal shares and it is signed by Bhagwant 
Singh. This exhibit, therefore, proves 
that Kunwav Bhagwant Singh admitted 
Girdhari Singh's right to the extent of 
one half in the'Taluka of Aseni. The plaint¬ 
iff’s contention is that the entry in the 
Khewab evidences a transfer by Kunwar 
Bhagwant Singh of the entire estate, legal as 
well as benehoial in the Taluka of Aseni bo 
the joint family consisting of himself and 
Girdhari Singh. We are unable to hold this 
contention. The entry distinctly says that 
each is a Zemindar in equal shares. There are 
no words in it connoting undefined interests 
which members of a joint family would 
possess in the family property. On the other 
band, in our opinion the share of each of the 
brothers must be taken to have been defined 
as consisting of equal moieties. In our judg¬ 
ment this entry proves a recognition on the 
part of Kunwar Bhagwant Singh of Girdhari 
Singh’s interest to the extent of one half in 
the Talukdari property. 

Subsequent events tend in the same direc¬ 
tion. In Exhibit 114, which was a letter in 
answer to the inquiry relating to the rule of 
Gaddinashini, Kunwar Bhagwant Singh stated 
that he and hie younger brother were in pos¬ 
session and that after their death the descend¬ 
ants of both the brothers shall succeed to the 
possession of the Taluka. This statement of 
Kunwar Bhagwant Singh is consistent with 
the view that in future the estate was to 
descend on the descendants of each as heirs to 
the separate estate of the propositus, and is 
opposed to the idea of survivorship. All 
doubt on this point is removed when wo 
look to the second application of Kunwar 
Bhagwanb Singh dated the 17th May 1860 
\Ex. 115). In this applieation he unequivocally 


73; 40 I. A. 170; 17C. W. N. 

L. J. 34; (1918) U.W. 

5* ^ Bom. L. 

B. 868;;16 O. 0. 910; 85 A. 891 (P. O.J. 
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stated that Girdhari Singh and he “are suooos- 
eors bo the heritage in equal shares” and wiSh 
regard to the future descent of the osfeato ho 
said bliab “the dosoondaots of us both shall 
according to our religious ordinaoco and 
family usago be our heirs and successors.” 
At the regular sotblemonb Kunwar Bhagwanb 
Singli again recognised the title of his brother 
Girdhari Singh, as ono of his co-sharors and 
this fact was rocorded in the decree in respect 
of village Sikandarpur (Ex. 28). To the same 
effect are Exhibits 17 and 29. The same 
result is borne out by the applications of Gir- 
dbari Singh for partition of the estate which 
ho presented to the Financial Commissioner 
in tha year 1887 (Exhibits 51 and 52). Our 
oouclusioD, therefore, is that Kunwar Bhag¬ 
wanb Singh never parted with the legal 
estates in the whole of the Taluka in favour 
of anybody bub constituted himself a trustee 
for Girdhari Singh to the extent of one half of 
the beneficial interest therein. The legal as 
well as the beneficial interest in the other 
half remained all along with Kunwar Bhag¬ 
want Singh. 

It was argued on behalf of the defendant- 
appellant that Kunwar Bhagwanb Singh bad 
no proprietary title in the Taluka prior to the 
Governor-General’s letter of tho lObh October 
1859 and that consequently be was incompe¬ 
tent bo deal with the estate by makmg a 
transfer of the beneficial interest in favour of 
Girdhari Singh. "We are unable bo accept this 
argument. It is certainly true that the pro¬ 
prietary title in the estate was declared to 
exist in Kunwar Bhagwanb Singh by tho letter 
of the lObh October 1859, and the Second 
Summary Settlement was founded on the basis 
of possession only and was originally contem¬ 
plated to last for a period of throe years. 
Kunwar Bhagwant Singh, however, acquired 
possessory title in the estate in virtue of the 
settlement and it was good for all purposes 
against the whole world except the Crown. 
Besides, Kunwar Bhagwant Singh could nob 
be permitted bo derogate from his own grant. 
We think that the doctrine of feeding the 
grant by estoppel would also apply. As bet¬ 
ween himself and Girdhari Singh Kunwar 
Bhagwant Singh was bound in equity to fulfil 
the obligations which he undertook by recog¬ 
nising the right of his brother, Girdhari Singh, 
in the one half of the beneficial interests in the 
estate. 
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The trust thus created in the year 1858 and 
maintained during the enquiry relating to the 
rule of Gaddinashiai and the regular settle- 
mont was, however, redeemed in 1867. By 
the execution of the trust which Kunwar 
Bhagwant Singh had imposed upon himself in 
favour of his brother, Girdhari Singh, the 
trust must he hold to have exhausted itself 
and thereby to have come to an end. This 
result was attained by an amicable settlement 
between the two brothers in that year. 
By his application of the 15th July 1867 
(Ex. 51) and by the application of the 9th 
August 1867 (Ex. 52) Girdhari Singh, the cestui 
que trusty asked for the separation of his 
moiety share from the rest of the estate. 
There ean be no manner of doubt that if the 
desired separation bad taken place the trust 
would have stood discharged. In our opinion 
the result would be the same if in settlement 
of bis claim in respect of half of the estate 
Girdhari Singh accepted by a compromise any¬ 
thing less than that. On the 8th September 
1867 the dispute initiated by Girdhari Singh 
was settled by a deed of compromise executed 
by both the brothers (Ex. 53). Under this 
settlement Girdhari Singh accepts a progressive 
annuity and relinquishes all claim as regards 
the partition of the Taluka. The legal estate, 
which continued all along according to our 
judgment in Kunwar Bhagwant Singh was 
thus freed of the fetters of the trust which he 
had created in respect of a part of the estate 
in favour of his younger brother. On the 
date of the passing of Act I of 1869 Kunwar 
Bhagwant Singh was thus a Talukdar within 
the meaning of thac Act and possessed of an 
estate within the meaning of the same Act 
without any equitable obligations attached to 
that estate and on his death Girdhari Singh was 
hie lawful successor under section ^2 of that 
Act. 

The learned counsel for the plaintiff-respon* 
dent contended that the effect of the compro¬ 
mise of 8th September 1867 was a retransfer 
of a one-balf share in the estate by Girdhari 
Singh' in favour of Kunwar Bhagwant Singh, 
whioh‘8bare the former had acquired by a 
transfer from the latter during the Second 
Summary Settlement. This contention has 
partly been negatived by us already, our view 
being that there was no transfer of the full 
estate either in favour of the joint family or 
to tv' cxtenb’of one half in favour of Girdhari 


Singh. What was transferred to Girdhari 
Singh was merely a beneficial interest to that 
extent while the legal estate in the whole of 
the Taluka remained with Kunwar Bhagwant 
Singh all through. 

The settlement of a dispute between two 
brothers circumstanced ae Kunwar Bhagwant 
Singh and Girdhari Singh were, cannot be 
treated as an act of mutual transfer of property 
between them. Apart from the trust 
Kunwar Bhagwant Singh had a complete 
and an exclusive title to the whole of the 
Taluka in the year 1867. On the other band, 
Girdhari Singh based his rights in the 
controversy of 1867 more on the admisMons 
and conduct of his elder brother, Kunwar 
Bhagwant Singh, than on anything else as his 
applications (Exhibits 51 and 52) show. The 
natural and proper view of the compromise of 
the 8bh September 1867 (Exhibit 53) is that 
whatever each got under it was in recognition 
of hie antecedent right and not by way of 
transfer by one to the other. This is the view 
which has repeatedly commended itself to 
their Lordships of the Privy Council 
peob of family settlements. In this connection 
we may refer bo two decisions of that trilmnal 
in the cases of Bani Mev)a Kunwar y. jBflW 
Hulas Kunwar (19) and Lala Khunni Lai v, 
Kunwar Qohind Krishna .Nardin (20). As a 
matter of fact the British Indian Assooiatlon 
in upholding the compromise expressed thy 
view that ‘’in this taluqa no custom of 
tion has been in vogue'* (Ex. A-l) 
final decision of the Chief Oommissioner 
is based on the fact that Girdhari Sing 
was entitled to maintenance only. OW 
finding so far recorded is sufficient to 
dispose of the plaintiff's case but as the 
matter is in all probablity to be earned lo 
appeal to His Majesty’s Privy Oounou ^® 
think we should not part with the case ‘ 
out expressing our own views on other point 
arising in the appeal. 

We will now assume that Kunwar 
want Singh transferred the whole of the esta 
to the joint family consisting of himself an 
his brother, Girdhari Singh. In this aspeo 


(19) 1 1. A. 167 at p. 166 ; 12 B. U R 312 ; 8 Saf. 

P. 0, J. 9U (P.O.) , „ 

(20) 10 Ind. Caa 477; 88 L A. 87 ; 16 a W. N. MO. 

8 A. li. J. 662; 18 0. L. J. fi76 ; 18 Bom. L. B. 427 - W 
M. L. T. 25 ; (1911) I M. W. N. 432 ; 21 • 

88 A. 856 (P. 0.). 
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of the 0&96 we must further aasume that 
Kunwar Bhagwant Singh was oompebonb bo 
do so. The question is—Was this a 

transfer of the nature contemplated by 
section 15 of the Oudh Estates Act (1 
of 1869) 7 In deciding this question we 
must nob lose eight of the fact that on the 
date of bho alleged transfer the joint family 
consisted of the Talukciar and his younger 
brother only. It is also clear beyond any 
doubt thab if the Talukdar had died without 
having made the transfer and intestate the 
person who would have succeeded aocoorJing 
to the provisions of the Act to his estate was 
Girdhari Singh, lb was argued thab a joint 
Hindu family has a corporate existence. This 
may be so but for the purposes of section 15 
we must take the individuals who constitute 
the joint family on the date of the transfer as 
persons in whose favour the transfer is 
made otherwise, if we must take into account 
also the potentialities of the expansion of the 
family by subsequent births of male members, 
it would be wholly impossible to determine 
whether the transferee is or is nob “such per¬ 
son” as “ would have succeeded according to 
the provisions of this Act.” It need hardly 
be pointed out that section 15 as well as section 
14 deals with oases of transfers made before 
the passing of the Act as also with cases 
after the passing of that Act. In the 
case of Thakurain Balraj Kunwar v. Bae 
Jagatpal Sing (21), Lord Maonaghten in 
delivering the judgment of their Lordships of 
the Privy Council said : ” They (their Lord- 

ships) think that the expresssion * would 
have succeeded ' must be ooutined to 
persons in the special line of succession that 
would have been applicable to the particular 
case if the transferor or testator bad died 
intestate and the death bad occurred 
at tfhe date of the transfer, or in the 
case of a gift by Will, at the time when the 
succession opened.” This pronouncemenb is, 
therefore a direct authority for the opinion 
that it is the date of the transfer which counts 
in determining whether the transferee occupies 
or not the particular status assigned to him 
by the provisions of sections 14 and 15 of 
Act 1 of 1869* in fact the argument of the 
learned counsel involves in itself the absurd 

(31) 81 I. A. 183; 7 0. 0. 340; 26 A. 398 ; 8 0. W, 
N. 609 ; 1 A. I*. J. 884 ; 11 Bom. L. K. £>1G ; 8 Sat. 

0. i. 6B9 (P.O.). 


position that Kunwar Bhagwant Singh was 
both a transferor and a transferoo in so far 
as his iuborosb as a member of the joint family 
was oouoeincd. This absurdity is not remov¬ 
ed by the fact bliab that interest was an 
undefined ouo. Wo are, therefore, of opinion 
that the alleged transfer, if true, did nob put 
the estate or the sucoessiou relating bbereto 
outside bho purview of the provisions of Act I 
of 1869. None of the Privy Council oases 
cited above has decided the precise point 
which arises for decision in this case. What 
is the rule of succession applicable to that 
estate or portion of the estate which is left in 
the hands of the registered Talukdar either 
after satisfying the trust in favour of any 
particular individual or on the disruptioa 
of bho joint family when there was a trust or 
transfer in favour of such a family 7 We have 
already said thab bho decision of their Lord¬ 
ships of the Privy Council in the case of 
Burvxirshad v. She^ Dyal (6) {Maurawan 
Case) was much relied upon by the learned 
Counsel for the plainbifl'-respondenb in support 
of his argument that bho transfer to the joint 
family placed the estate and the rule of 
succession relating thereto out of the purview 
of Aet 1 of 1869 altogether. This would be so 
if the transfer in thab case fell within section 15 
of thab Act. That it did fall within that 
seebion is clear from the judgment of their 
Lordships of the Privy Council. The basis of 
the transfer in that case was the will of Gauri 
Shankar. This will was acted upon in his 
life-time. That was held to amount to an 
alienation inter vivos and the alienation was 
held to be valid in view of the provisions of 
section 15 of the Act. By bis will of the 7th 
February i860 Gauri Shankar had directed 
that the anoieub custom existing in his family 
shall be observed m relation to his estates, that 
custom being thab the eldest member of the 
family continues to bo the head while others 
remain obedient to him, but every one posses¬ 
ses a share in the Taluk.a. Under the custom 
of the family the other brothers are at liberty 
to have their share separated, should they 
wish it. The head has no power, under the 
old custom, to alienate the estate without 
consulting every sharer”. Now this was 
clearly a devise not in favour of any designat¬ 
ed Person bub in favour of the entire joint 
family as a corporate unit. The report of bhtj 
case shows that both on the date of this 
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and on fehe dabo of Gaud Sankar’is death in 
March 1863 the family consisted of a large 
number of persons being the descendants of 
Ohundan and Ganga Persbad—see the pedigree 
given at page 264 of the report. Wo have 
already expressed our opinion that the case 
before us does nob fall within section 15 of 
Act I of 1869. 

We agree with the plaintiff that there 
was a disruption of the joint family, if 
any, in the year 1867 and this effect 
was brought about by the compromise of the 
8bb September 1867. Girdhari Singh’s interests 
in the joint family property were defined and 
separated by that compromise. He was to 
receive a certain annuity out of the profits of 
the estate and in case of failure of payment of 
the annuity be was entitled to have villages 
set apart for the satisfaction of that right. It 
is beyond doubt that an unambiguous and 
defined intention on the part of one member 
of the family to separate himself and to enjoy 
his share in severalty has the effect of creating 
a division of the interest which till then he 
had held in jpintness-—Gzrya Bai v. Sadashiv 
Dhundiraj (22) and Kasam v, Jorawar Singh 
(23). The result of Wiis finding is that wo 
reject thp defendant’s contention that the 
family continued bo be joint till the death of 
Kunwar Bhagwant Singh and Girdhari Singh 
succeeded to the estate by right df survivor¬ 
ship. 

The question as to whether a primogeniture 
Sanad was granted to and received by 
Kunwar Bhagwant Smgh is of very little 
significance in view of our findings already 
recorded. Wo think, however, that the 
question must be decided in favour of the 
defendant appellant. By section 10 of Act I 
of 1869 there is the pregumpbion arising from 
the entry of Kunwar Bhagwant Singh’s name 
in List HI that he was a Tufttkdar to whom 
a Sanad had boon granted any time up to 
the date fixed by section 8 of the Act which 
declared that the sucoossion bo the estate 
comprised in such Sanad shall thereafter be 

(22) 37 Ind. Gas. 32l ; 4S 1. A 161. 20 0. W. N. 

1086 ; 14 A. L. J. 822 ; 20 M. L. T. 78 ; 12 N. L. R. 

IIS ; (1916) 2 M, VV. N. 65 ; 18 Bom. L. R. 621 ; 4 L. 

W. 114 ; C. L. J. 207 ; 31 M. L. J. 455 ; 43 0. 1031 
(P.C.). 

(28) 68 Ind. Cas. 678 ; 49 I. A. 358 ; 31 M. Ii. T. 
46 ; 16 L. W. 228 :5 N. L. J. 209 ; 18 N. L. R. 127 ; 
(1922) A. 1. R. (p. c.) 353 ; 43 M. L- J. 676 ; 21 A. L. 
J. 57 ; 25 Bom. L. K. 1 ; 37 0. B. J. 78 ; 27 0. W. N; 
179 ; 50 C. 54 (P. C.). 


regulated by the rule of primogeniture. By 
the same section that presumption is con¬ 
clusive. Wo must, therefore, hold that the 
primogeniture Sanad was granted to Kunwar 
Bhagwant Singh. The argument of the learn¬ 
ed counsel for the plaintiff respondent is that 
that presumption can only be raised for the 
purpose of determining the succession under 
the Act and the estate now in dispute has, as 
previously argued, gone out of the Act. We 
have already negatived the argument that 
the estate for the purpose of succession has 
passed out of the provisions of Act I 
of 1869. On the evidence also we 

have come to the conclusion that the 
primogeniture Sanad was received by Kunwar 
Bhagwant Singh. This oonolusiou is supported 
by Exhibits 140, 141, 142, 143, 144,145, 146. 
147, 148,149. 7 3|2 and A 62. Exhibits 16 and 
150 do not contain the primogeniture clause 
but this omission is explained by the fact that 
they appear to be cop ies of the duplicates of 
the vernacular Sanad retained in the office of 
the Board of Revenue and the Deputy Com¬ 
missioner of Lucknow respectively and at the 
time of making the endorsements of the let 
November 1861 as showing the date on which 
the Sanad was given to Kunwar Bhagwant 
Singh the primogeniture clause was either in- 
advorbenbly or deliberately omitted from being 
inserted in the duplicates kept in those offices. 
The date of the endorsement, however, 
clearly points to the fact that it must have 
been the primogeniture Sanad which was given 
to Kunwar Bhagwant Singh on that date. The 
date of Exhibit 194 which is the receipt 
executed by Kunwar Bhagwant Singh in res¬ 
pect of the English Sanad is the same. Bxhibts 
16 and 150 both bear the signature of Mr. 
Yule, Officiating Chief Commissioner of Oudh. 
It is a matter of history that Mr. Yuleoffioiftt- 
ed for Sir Charles Wingfield as Chief Gomimfl’ 
sionerof Oudh in 1861 and almost every 
if not all Sanofis, issued under the signatur^t 
Mr. Yule, was the primogeniture Sanad. See 
the observations of their Lordships of the 
Privy Couuoil in the case of Thakiir Sheo SinQ^ 
V. Bani Baghubans Kunwar (24). The d^0 
of the revised English Sanad oontaining the 
primogeniture clause is given in column 7 of 
Exhibit A 56|l in the following words 
“ Secy. 0. O.’s No. 3420 dated I6bh October 
1861.” Now this number and date as shown 
before takes us back to Exhibit 146. 
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Tdsulfa o( readmg these two exhibits together 
is that the EogUsh Sanad wbioh Kunwar 
Bhagwant Singh received on the Ist Novem¬ 
ber 1861 was the primogeniture Sanai. 

Lastly, we think that there is a great (oroe 
in the appellant’s oontentiou that in the event 
of its being held that on the death of Kunwar 
Bhagwant Singh suooession to the estate was 
not governed by seotion 22 of Act I of 1869. 
It was governed by the rule of inheritance 
laid down in the primogeniture Sanad. If the 
contention of the plaintiff respondent is 
correct that the provisions of the Act ceased to 
regulate the succession to the estate of 
Kunwar Bhagwant Singh it would seem to 
follow that it would fall into the lap of the 
ordinary law to which Kunwar Bhagwant 
Singh was subject. This ordinary law must 
be found in the Sanad granting the estate to 
Kunwar Bhagwant Singh and that law was 
the rule of primogeniture. This conclusion is 
supported by the recent decision of their 
Lordships of the Privy Council in the case of 
Badri Narain Singh v. Harnam Kunwar (25). 
According to the same tribunal in the case of 
Ghulam Abbas Khan v. Musammet Amatui 
Fatima (26), the terms of the Sanad would 
not apply to the inheritance of a person who 
has received the estate either by gift or by 
bequest from the Sanai-holder and is not an 
heir to the estate within the rule laid down 
in the Sanad. In the present case, however, 
we are concerned with the rule of descent ap¬ 
plicable to the 5ana(2‘holder himself. In fact 
the whole claim of the plaintiff-respondent 
consists in her alleged right to succeed to the 
estate of her father, Knuwar Bhagwant Singh 
after the determination of the intervening 
estate of the widow. 

I would, therefore, allow the appeal and 
dismiss the plaintiff’s suit with costs in both 
the Courts. 

By Court.— -The appeal is allowed and the 
plaintiff’s suit dismissed with costs in both the 
Courts. 

K. H. Appeal allowed. 

(35) 68 Ind. Caa. 1000; 49 I. A. 376; 44 A- 449; 8L 
M. L. T. 196; 9 0. L. J. 438; (1923) A. I. B- (1^ C.) 
2B9; 27 0. W. N. 129; 26 0.0. 818; 21 A. L. J. 19; 9 O. 
and A. L. B. (P. 0.) 49 ; 44 M. L. J. 837 ; 37 0. L. J. 
806 (P. 0.). 

(&6) 60 Ind.Oas. 987; 46 1. A. 135; 19 A. U J. 
438; 40 M. D. J. 677; 8 O. L. J. 225; 24 0. C. 118; 
(1921) M. W. N. 349; 48 A. 297; 29 M. L. T. 409; 84 
Q. h. J. 118; 14 L. W. 660 (F. Q). 


NAGPUR JUDICIAL COMMIS. 
SIGNER S COURT. 

First Civil Appeal No. 6 op 1922. 

March 3, 1924. 

rrese7U Mr. IlaUifax, A. J. C., and 
Mr. Kotval, A. J. C. 

Pandit KANTICHAND and another — 
Dependants—Appellants 

versus 

Thakur UDAYABHANSHA— Plaintiff— 

Respondent. 

Indian Contract Act {IX of 1812) s. 129—Guoran- 
tee, continuing, tohot is^Aniount payable by instaU 
ments-^Hindu Law^Joint fatnily—Pious ubligation 
of sons to pay father's extent of—Liabtiilyof 

father under contract of suretyship —Sons, whether 
bound to discharge liability. 

A guarantee in order to be oontiouing must refer 
to a aeries of tranaaotioos of which, when the 
guarantee ia given, some are unknown and indefinite 
or not certain to oome into existence. The faot that 
the amount guaranteed ia payable by instalments 
does not make the guarantee a oontinuiog one within 
the meaning of section 139 of the Contraot Aot. 
(p. 352, ool. 1.) 

The sons of a deceased Hindu who formed a joint 
family with him and oome into his share of the joint 
estate as survivors and not as heirs, are not liable on 
any contract that he may have made personally, 
(p. 862, col. 1.) 

The liability of a Hindu son to pay his father’s 
debts arises from his religious duty of discharging 
the father from the sin of his debts. Therefore if 
there is DO debt actually due from the father at his 
death there ia no sin from which there is a duty cast 
on the son to discharge him. (p. 862, col. 2.) 

Where a Hindu dies before his liability under a 

contract of suretyship arises, his SODS ate not bound 
to discharge his obligation arising under the contract 
alter his death, (p. 852, ool. 2.) 

Appeal agaiusb the decree of the Dietriot 
Judge, Chhindwara, in Civil Suit No. 10 of 
1921. 

MecBre. M. Gupta and J. Sent for the Appel¬ 
lants. 

Mr. G. P. Dick, for the Bespondent. 

JUDGMENT. —Defendant No. 1 Nandkb 

shop bad taken a theka of the harra crop of the 
Fartabgarh-Pagara Jagir from the Court of 



350 


INDIAN CASES 


[1&24 


KANTICHAND V. UDAYABHANSHA 


Wards acting on behalf of fcbe plaintiff Udeb- 
hanebaf or two years commencing from the let 
of July 1919 for Rs.lB.OOO.This sum was to be 
paid in eight instalments of Bs. 2,225 each, on 
the 13th of the ffrst four months of each of 
the years 19i:0 and 1921, Bs. 4,500 were paid 
in advance and were to be taken in payment 
of the last two instalments if the first six 
were duly paid. Kashiram the father of 
defendants Nos. 2 and 3, who died on the 15th 
of September 1920 stood surety for the pay¬ 
ment of the balance of Bs. 13.500. None of the 
insalments having been paid the plaintiff 
claims Bs. 13,500 and interest there on at 6 
per cent, per annum from the date of default 
of each instalment. 

Tbe surety bond was executed on the l7th 
October 1919. lb is marked Exhibit P. 3. 
The theka agreement in favour of the plain¬ 
tiff, Exhibit P. 2, was executed on the iSth 
November 1919. The pleas on behalf of 
defendants 2 and 3 now material are the 
following:— 

(1) There having been a substantial varia¬ 
tion of the terms of the original agreement 
after the date of the contract of guarantee 
without the surety s conseut the surety was 
discharged. 

(2) The guarantee was a continuing guaran¬ 
tee and Kashiram having died on the i5th 
September 1920 it was revoked in respect of 
the instalment payable after that date. 

(3) Under the Bindu Law the liability of 
defendants Nos. 2 and 3 came to an end with 
their father’s death. 

The trial Court having found against defend¬ 
ants Nos, 2 and 3 on these pleas decreed the 
plaintiff's claim. Defendants Nos, 2 and 3 
appeal and urge the same pleas. 

If successful the first plea will discharge the 
defendants in respect of the whole claim, the 
second and third only in respect of the instal¬ 
ments due in the year 1921. 

The argument with reference to the first 
plea is based upon a comparison of the terms 
of the surety bond Exhibit P, 3 and the theka 
agreement Exhibit P. 2. It is, therefore, neces¬ 
sary to refer to the two documents in detail 
Exhibit P. 3 is translated as follows:— 

“ As Nandkishor son of Gulabohand Pania 
Thekedar, resident of Bankhedi, district 
Hoshangabad, has taken a contract of 
^arra of the Pagaia Jagir under the 


Court of Wards, for the years 1919-20 
and 1920-21i. e. from 1st July 1919 to 
30th June 1921, for Bs. 18,000 out of 
which Bs. 4,500 have already been paid 
in advance, be being ordered to pay the 
rest by paying the instalment of Bs. 2,225 
on 15th January 1920, of Bs, 2,225 on 
15th February 1920, of Bs. 2,226 on 15th 
March 1920, of Bs. 2,225 on 16th April 
1920, of Hb. 2,225 on 15th January 1921 
and of Bs. 2,225 on 15th February 1921, 
and as a security for Bs. 13500 baa been 
demanded from the said Nandikiabor, 1, 
Kashiram eon of Badhakishen Tiwari of 
Sobagpur, district Eushangabad stand 
surety for the said Nandkishor, and agree 
and lay it down in writing that if he fails 
to pay any instalment or any portion of 
an instalment to the Court of Wards 
Harrai Pagara at the fixed time, I, tbe 
surety, will pay up the same out of my 
own pocket, and will be liable also for 
the loss the Court of Wards Harrai 
Pagara may suffer on account of the said 
Nandkisbor’s failure to pay up tbe 
money in time. 1 also agree that if the 
Court of Wards Harrai Pagara is put to 
any loss in consequence of the said Nand- 
kishor’s acting against the terms, 1 will 
remain liable therefor. I have, therefore, 
executed this surety bond which is genu¬ 
ine. Dated 17th October 1919, by the pen 
of Master Umraosinha of Sobagpur. 

Kashiram Tiwari of Sobagpur." 

4 

The part now material of Exhibit P. 2 is 
translated as follows:— 

" I am Seth Nandkishor son of Gulabdas, 
caste Bania, residing at Bankhedi Kalan, 
tahsil Sobagpur, district Hoshangabad. 
As I have taken a theka of the harrra 
crop of the Partabgrah-Pagara Jagir, dis¬ 
trict Chhindwara, for 2 years, t.e., from 
Ist July 1919 to 30bh June 1921 for 
Bs. 18,000, eighteen thousand, British 
currency, i.e., at Bs. 9,000 a year, at a 
public auction, I execute this agreemouf*! 
that the terms of the iheha may be duly 
observed. The terms are given below, 
the money for the iheka for two years, 
one fourth, i.e., 4,600 four thousand five 
hundred, was paid as an advance to*day 
into the office of the Court of Wards, 
Chhindwara, after the close of the auotioQ 
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sale; and the balance of R 3 . 13,500 thir¬ 
teen thousand five hundred is agreed to be 
paid as under and will be paid as agreed. 

Details of instalments. 

9.250 on 16-1-1920 2,250 on 15-L-1921. 

2.250 on 15-2 1920 2,250 on 15-2 1921. 

2,250 on 15-3.1920 2.250 on 15-3-1921. 

2,250 on 15 . 4-1920 2.2')0 on 15-4-1921. 

18,000. 

On default of payment of two oonseontiva 
instalments aooording to the terms of the 
agreement mentioned, the Deputy Com- 
missioaer, Chhindwara, the Court of 
Wards, Jagir Pagara, district Chlind- 
warn, shall have a right to re- 
auction the harra contract and to 
recover from the amount of my move- 
able and immoveable property whatever 
deficit there may be in the amount of 
theka. If the amount of instalments 
be regularly paid on the fixol dates 
above, the amount of advance shall be 
credited towards the last two instalments 
.... I have, therefore, executed this 
agreement, so that the same may stand as 
evidence and be of use when necessary, 
Date^ 18th November 1919, by the pen of 
Seth Nandkishor himself. 

Seth-Nandkishor, contractor of Harra, him¬ 
self.” 

What is said to be the variation is the term 
giving the Court of Wards the right to re- 
anotion the theka in default of payment of 
two oonseoubive insalments. It is not disputed 
that this term if it is a subsequent addition 
without Kashiram’s consent to the original 
contract between the Court of wards and 
Nandkishor in respect of which Kashiram stood 
surety would substantially affect the surety's 
rights and discharge him. 

It is said here that the surety bond contains 
the original terms of the contract. Nandkishor 
was examined by defendants No. 2 and 3 as a 
witness on their behalf but be was asked no 
question as to the alleged variation though he 
was the thekedar and also himself wrote the 
surety bond. 

In the pleadings taken on the 9th Septem¬ 
ber 1921 the defendants’ pleader stated :— 

“My position is that on 4th September 1919, 
the terms of contract between the Deputy 
Cpmmiseioner and Nandkishor were set* 


tied whereby it was finally dooidod that 
Nandkishor was to deposit Rs. 4,500 and 
give a solvent surety for Rs. 13.600. This 
Nandkishor agreed to those terms. On 
this day there was no agreement between 
the Deputy Commissioner and Nandkish¬ 
or that the Deputy Commissioner shall 
have the right of re sale in default of any 
instalment. This term was added for the 
first time when the deed of Ikrarnama was 
executed on 18th November, 1919; that is 
on 19th October 1919 when Kashiram 
stood surety for Nandkishor the term 
regarding re-sale was not at all in exist¬ 
ence and therefore there is a variation 
between the original contract between 
Nandkishor and the D. C. on which 
Kashiram stood surety and the Ikrar¬ 
nama dated 18th November, 1919”. 

The plaintiff’s case is that the condition of 
re-sal© is a condition usually inserted in agree¬ 
ments taken by the Court of Wards and was 
an implied term of the contract between the 
plaintiff and Nandkishor. 

The condition as to re-sale is apparently 
one of a standard set of conditions of agree¬ 
ments to be taken from Thekedars of harra, 
lac and other produce sanctioned by the 
Deputy Commissioner in 1911 : vide Exhibits 
P. 16 and P. 17. Exhibits P. 18 to P. 22 are 

agreements similar to the one in suit executed 
by Nandkishor. It may be presumed that 
the agreement to be actually executed by 
Nandkishor after sanction subieob to certain 
conditions was given to it by the Deputy 
Commissioner on 4th September, 1919 (vide 
Exhibit P. 15) was an agreement in the 
standard form. That the condition re¬ 
garding re-sale must have been known to 
the surety to form part of the standard form 
is apparent from the fact that though it was 
threatened to be enforced by the notice given 
to him on the 95th May 1920, (Ex. P. 5) he 
never suggested that no such condition existed 
or could be enforced but on the contrary 
asked for time to pay up the arrears. 

We uphold the finding of the lower Court 
that there was no variation from the original 
contract in the theka agreement dated 
the 18th November 1919. The surety bond 
did not purport to contain the whole of 
the oinginal agreement as the argument on 
behalf of the appellants assumes. 
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The oontientioQ that the guarantee is a con* 
tinning guarantee is untenable. The guarantee 
was given in respect of a single existing trans* 
action, namely the payment of Bs. 13,500. It 
seems to us that the guarantee to be a oontinu- 
ing guarantee must refer to a series of trans¬ 
actions of which, when the guarantee is given, 
some are unknown and indefinite or not certain 
to come into existence. The fact that the 
amount was payable by instalments does not 
make it a continuing guarantee as defined in 
section 129 of the Indian contract Act. Even 
if it could be held that the guarantee is a con¬ 
tinuing guarantee, the circumstances of the 
case show that the parties to the contract did 
not contemplate that the surety should be 
able to revoke it at any time. 

But the guarantee undoubtedly came to an 
end on the death of Kashiram for another 
reason, so that the question of its being a 
continuing guarantee or not does not really 
arise. Kashiram’s sons are certainly liable to 
pay his debts. But as they were members of 
a joint Hindu family with him and came into 
his share of the joint estate as survivors and 
not as heirs, they are not liable under any 
contract that he may have made personally, 
and it is not even suggested that ho made the 
contract of suretyship on behalf of the joint 
family as its Manager. A Hindu son's liability 
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to pay his father's debts arises from bis rel^ous 
duty of discharging the father from the pin of 
his debts. Therefore if there is no debt actu¬ 
ally due from the father at his death there is 
no sin from which there is a duty oast on the 
son to discharge him. The father's liabi- . 
lity in the present case to pay the first 
four intalments had come into existence 
before his death, that is he had incurred the 
debt in repeat of them and defendants Nos. 2 
and 3 as the sons are bound to discharge it, 
but as regards the two instalments which 
accrued due after his death no debt can be 
said to have been left owing by the father 
when he died and no sin incurred from which 
the son had to release him. Defendants Nos. 2 
and 3 are therefore not liable for the amount 
of the two instalments payable on the 15th 
March 1921 and the 16bh April 1921. 

The decree of the lower Court will be modi¬ 
fied by substituting the words “limited to B«. 
9,000” for the words "limited to Bs. 13,600” 
and the figures "690-1-0” for the figures 
1,035-2-0” in the order as to costs. The 
appellants will pay two-thirds of the total 
costs of this appeal and the respondent the 
remaining one third. 

G. B. D. Appeal allowed in part. 

z. K. Decree modified. 
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MADRAS HIGH COURT. 

* 

Second Civil Appeals Nos. 691 and 

693 OP 1931. 

February 6, 1934. 

Present :—Mr. Juetioe Wallace. 

SOORAPANENI SEETHARAMA- 
BRAHMAM— Plaintiff—Appellant 

versus 

SOORAPANINI KRISHNABRAHMAM— 
Defendant—Respondent. 

Pmitucral Small Cause Courts Act (ZX 0 / 1887) 
Sch. 11, Art- il—SuH for contnbHti',n—Pi-opertu yiot 
heldjoinily^Suit, whether cognisable by Small Cause 
Couri—^Appeah second. 

Plaiutifi and defendants divided their properties 
though they ooatinu^'d to be held uoder the same 
paila. Defendants failed to pay up the Ktst in res¬ 
pect of their property, and the plaintiS, in order to 
save hia own property from sale, had to pay up tbe 
arrears oi the Kist. He sued the defendants for eon- 
! rihution ; 

3eld, that the suit did not fall within the pur¬ 
view of Article 41 of Schedule II to the Provincial 
Small Cause Courts Act, in as much as the property 
was no longer joint, and tbe suit was, therefore, cog¬ 
nisable by a Small Cause '^ourt and a second appeal 
was not competent, (p. 351, col. 2). 

Srmtvasa V. 19 M. 349; 4 led. Deo. 

(N. S.) 698, followed. 

Appeals against) tbe decrees of the Court of 
the Subordinate Judge of Bezwada in A. S. 
Nos. 14 and 39 of 1920, preferred against the 
decrees of tbe Court of the Temporary District 
Munsif of Bezwada in O. 3, Noe. 333 and 217 
of 1919, respectively. 

Messrs. G. Lakshinannaekud A. Satyanara- 
yana, for tbe Appellant. 

Mr. 7. Suryanarayana, for the Respondent. 

JUDGMENT, —Respondents raise the 
preliminary contentiou that tbe suits are of a 
Small Cause nature and, therefore, no second 
appeal lies. The plaintid's case was that he 
and defendants had divided their properties, 
though the property still remained under the 
same pattn and that his property was attached 
for arrears under this patta which were due to 
defendants Nos. 1 to 6 not having paid up tbe 
kist on their property under the same patta, 
that pUuntiff to save his own property, there* 
X a—46 


fore, had to pay up the arrears, and he sued 
for contribution. 

I think it is clear that the suit is not of the 
nature contemplated by Article 41 of the 3nd 
Schedule to the Provincial Small Cause 
Courts Act. Here there was no joint property, 
since plaintiffs and defendants, on plaintiff’s 
own showing were divided. The mere fact 
that the patta is still joint and, therefore, the 
liability under it is joint, will not affect the 
manner in which tho property is held. The 
ruling in Syinixynsa v. Sivakolundu (1) is 
directly in point. 

I hold that tho suits were of a Small Cause 
nature and, therefore, no Second Appeals lie. 
The Second Appeals are dismissed with costs. 
In S. A. No. 691 of 1921 the memorandum 
of objections is not pressed and is dismissed 
with costs. 

V. N. V. Appeals dismissed. 

Z. K. 

(1) 12 M. 349 ; 4 lod. Deo. (N. S.) 693. 


CALCUTTA HIGH COURT. 

Civil Rule No. 187 of 1922. 

August 25, 1922, 

Pres&tii :—Mr, Justice Richardson and 

Mr. Justice Ghose. 

JOTINDRA MOHAN PAL--Decreb- 
Holder—Petitioner 
versus 

BHOLA NATH BHAKAT AND OTHEBa— 

Judgment-Debtors—Opposite Party. 

Bengal Tenar.ctj Act {VIII of 1886), «. 170. scope 
of—Bent decree—Attachment of holding-^Glaim, enter- 
tainment of. 

A Court executing a decree, purporting to be a dec* 
ree for rent under the Bengal Tenancy Act, can 
entertain a claim to the property by a third per^^oD, 
where the property attached not a (enure or hold¬ 
ing. SeotiozL 170 of tbe Bengal Tenancy Aot doe>< 
not apply to auoh a case, (p 1168 , ool. 2 ). 

Buie against the order of tbe Mnnsif, 
Second Court, Howrah, dated the 15th March 

1922. 
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Dr. Sarat Chandra Baksh (with Babu 
Bemendra Nath Chatterjee), for fcbe Pobitioner, 

Babu Nagendra Nath Gkose^ for the Opposite 
Party. 

JUDGMENT, 

Ghose, J. —This rule was obtained by the 
decree-holder against the order of the Munsif 
of Howrah, dated the 15th March 1922, allow¬ 
ing the claim made by the Opposite Party 
under O. XXI, r. 58, Civil Procedure Code 
to the property attached by the decree- 
holder in execution of a decree for rent which 
he bad obtained against one Abdul Latif for 
the property in question. 

The ground upon which the judgment of 
the learned Munsif is attacked is that it was 
beyond his jurisdiction to entertain the claim 
having regard to section 170 of the Bengal Ten¬ 
ancy Act, as the decree he had obtained was 
for rent under the Bengal Tenancy Act. The 
claimant alleged that this property was not a 
tenure or holding and that the Bengal Ten¬ 
ancy Act was nob applicable with reference to 
a suit for rent brought for the land. The 
learned Munsif went into evidence for the 
purpose of ascertaining whether the land was 
of such a character as to make the provisions 
of the Bengal Tenancy Act applicable. His 
finding is to the effect that the provisions of 
the Bengal Tenancy Act do nob apply to the 
land in question. 

It is urged on behalf of the petitioner that 
the decree being on the face of it a decree for 
rent, as it is so described, the provisions of the 
Bengal Tenancy Act would be applicable ; and 
it is nob open to the Court executing the decree 
to make any enquiry as to the nature of the 
land and to decide whether the Bengal Ten¬ 
ancy Act would apply with regard to the 
decree or not. Reliance is placed upon the Full 
Bench case of Amrita Lai Bose v. Nemai 
Chand Mukhopadhaya (l) in support of the 
contention of the petitioner. In that case, 
however, the question referred to the Full 
Bench was whether section 170 of the 
Bengal Tenancy Act bars the claim to a tenure 
or holdijTv ufctaobed in ezeoution of a deoree 
for arrears due thereon in all oases, or whe¬ 
ther the operation ie confined to claims bo the 
tenure or bolding* and does not extend to 


claims based on the ground that the property 
claimed does not form part of the tenure or 
holding attached. The majority of the Court 
held that the pecticn bars a claim in all oases 
where the tenure or holding is attached in 
execution of a decree. It was not decided, 
nor could it be decided, having regard to the 
reference, whether any claim can be entertained 
where bho property attached is nob a tenure or 
holding although the decree is in form a decree 
for rent under the Bengal Tenancy Act. On 
the other hand, it has been held in the case of 
Sarba Sundari Dasi v. Harendra Lai Boy 
Ghowdhury (2j that when the jurisdiction of a 
Court is sought to be excluded on the ground 
that the property attached is of a particular 
description, it is open to the Court to ascer¬ 
tain fcbe true nature of the property. Refe¬ 
rence may also be made to the case of Bipra 
Das Dey v. Raja Bam Bandopadhaya (3) for 
the purpose of showing that the Court execut¬ 
ing the decree can go into the question whe¬ 
ther the decree was a decree under the pro¬ 
visions of the Bengal Tenancy Act so as to 
bring into play the operation of section 170 of 
the Act and prevent a claim being preferred to 
the property attached. In that case also the 
decree was in form a deoree for rent which 
was obtained for two holdings and it was held 
that a claim might be entertained with regard 
to the property attached in execution ot the 
deoree U, therefore, appears bo us that the 
learned Munsif did not act without jurisdiotioo 
in entertaining the claim. 

The Rule ie, therefore, discharged with 
costs, hearing-fee, five gold mohurs. 

Richardson, J.^1 agree. 

N. c. Buie discharged. 

(2) 7 iDd.. Cas.490 ; 12 C. L, J. 549. 

(8) 8 Ind. Caa. 806 ; 13 0. W. N. 660 ; 86 0. 765. 


U. n 0. 882; 6 0. W. N. 474 (F. B ). 


Vor.. 80] 


INDIAN OASES 


365 


B. KUMARASWAMi V. M. MARAYANA RAO 

MADRAS HIGH COURT. 

Second Civil Appeal No. 899 of 1921. 

February 6, 1924. 

Present :—Mr. Jusbioe Wallace. 

BHOGIREDDl KUMAKA5WAMI— 
Defendant—Appellant 
versus 

MADDBKARA NARAYANA RAO. Agent 
OP BYRAM SHAHE— Plaintiff 
—Respondent. 

Liniitation Act (IX oj 1908), s. Id^Achiowlcdgjncnt 
-^AccottntStSuii/or—Admistion that accounts viustbe 
taken. 

In a suit for the balaaoa due ou taking aooouots. 
as admUsion that aooounts must be taken and settl¬ 
ed would be a petlinent acknowledgment, (p. 356. 
ool. 2.) 

Andiappa Chelty v. AlaSiiiga Naidtt, 12 Ind. Gas. 
378: 36 M. 88 at p. 70 ; 10 M. L. T. 251 ; (1011) 2 M. 
W. N. 226 : 21 M. L. J. 1024, followed. 

Appeal againeb the decree ol bhe Court 
of bhe Seooud Additional Subordinate Judge 
of Guntur, in A. S. No. 46 of 1920 (A. S. 
No. 274 of 1920 Dietricb Court, Guntur) prefer¬ 
red againeb the decree of the Court of bhe 
Principal District Munsif of Tenali in O. S. 
No. 302 of 1918. 

Messrs. A. Venkatarayaliah and L. Venkata- 
narasiaht for the Appellant. 

Messrs. I*. Ananda Bao and Ch. Baghava 
Boo, tor the Respondent. 

JUDGMENT. —The only point argued in 
this appeal is the Question of limitatioa viz,, 
whether defendants letter Ex. D1 is an 
acknowledgment saving the bar. It seems to 
me quite clear from the terms of that letter 
that the work as per the agreement to be 
done by defendant bad not then been complet¬ 
ed and that the accounts had therefore not 
been finally settled. This is supported by the 
finding of the District Munsif that the work 
was not finished till August 1915. This was a 
case then where the final liability could not 
be fixed by final accounts until August 1916. 
Plaintiff's suit was within 3 years of that date. 


R.AGliUNATU SINGH V. GABDOO 

As remiirkoil in Andiappa Ghettv v. Veva- 
rajula Naidoo (1) 

“ in a suit for the balance due on bakiug 
accounts, an admission that accounts 
must be taken und settled would bo a 
porbiuent ackoowledgmenb." 

Plaintiff no doubt sues for a defiuito sum 
considered by him as due on bis accouuts but 
the suit was in substauoe one for accounts as 
both parties themselves confessed when they 
agreed to have it settled by bhe railway 
accounts! see judgment of the lower Appellate 
Court). 

1 find DO substance in this appeal and dis¬ 
miss it with costs. 

V. N. V. Appeal dismissed. 

Z. K. 

(1) 12 Ind. Cas. 379 ; 86 M. 63 at p. 70 : 10 M. L, 
T. 251: (1911) 2 M.W.N. 225; 21 M.L.J. 1024. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Miscellaneous Civil Appeal No. 25 

OF 1923. 

December 8, 1923. 

Present :—Mr. Baker, J. 0. 

RAGHUNATH SINGH— Defendant- 

Appellant 

versus 

GABDOO— Plaintiff—Respondent. 

C. P. Tcna'ticy Act (I oJ 1020), Sck. II, Art. I. 
appUcubilily of~Sutt /or possession—Dispossession by 
landlord, whether necessary—Amendment oj plaint, 
when allowed. 

Article 1 of Schedule II to the C. P. Tenanoy Act 
of 1920 applies to di$:pcs$;ession of a tenant by any 
person whether the landlord or not. (p. 357, cot. i) 

Plaintifi sued to recover pos.<;e3Bion of a holding al¬ 
leging that he was an occupancy tenant of the hold¬ 
ing and was dispossessed by the defendant in July 
1020. The defendant contended that the plaintifl had 
been out of po.>se^sioQ since 1918 and had surrendered 
his tenanoy and that the defendant had been placed 
in po.sBession by the Maiguzar. In the course of the 
pleadings the plainbiS stated through his pleader that 
he had been out of possession since the end of 1916 and 
that the defendant has not actually dispossessed him 
but that the suit was hied against defendant as he 
was in wrongful possession. Inrepl; it pleaded 
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that the plaiatiS not having bean in po^^e-^^iou of the 
land within 2 years from the date of the suit, his 
claim was barred by limitation under Article I of 
Schedule II to the C. P. Tenancy Aot of 1920. On 
the date fixed for hearing arguments on the point of 
limitation the plaintifi applied to amend his pleadings 
ou the ground that ho had inadvertently statsd that 
he was dispossessed in 1918 whereas he was disoos- 
se^sed of 2 fields out of 3 in 1911) and of one field in 
1920, and applied to put in copies of Jamabandis in 
support of this. 

that as the plaintiff did not in hie plaint 
rely on the jamaiandjs he could nob be allowed to 
amend his pleadings in order to get out of the eSact 
of his own admission; (p. ?e6, ool. 2) 

(2) that under Article 1 of Schedule II to the C. P. 
Tenancy Act of 1920, the dispossession need nob 
necessarily be by the landlord and that the plaintifl's 
suit was clearly barred under that Article, (p. 3b7, 
col. 1 ) 

Appeal against the decree of the Additional 
District Judge, Saugor, in Civil Appeal No. 18 
of 1923 dated the 3rd July 1923. 

Mr. G. L. Suhkedar, for the Appellant, 

JUDGMENT, —This is an appeal against 
an order of the Additional District Judge» 
Saugor, setting aside the decree of the Munsiff, 
Saugor, dismissing the plaintiff s suit as barred 
by limitation, and remanding the suit for trial 
on the other issues. The facts are simple. 
The plaintiff sued the defendant alleging that 
ho was an occupancy tenant of certain holdings 
ti'id was dispossessed by the defendant in July 

1922. The defendant contended that the 
plaintiff had been out of possession since 1918 

1975) ,and had surrendered his ten¬ 
ancy, and that the defendant had been placed 
in possession by the Malguzar. 

In the course of the pleadings the plaintiff 
stated through his pleader that he had paid 
rent for the holding in suit till the end of the 
Sambat year 1974, that he had been out of 
possession of the land since the end of Sambat 

1976 and that the defendant had not actually 

dispossessed the plaintiff but the suit was filed 
against him as he is in wrongful possession. 
T be defendant, in reply pleaded that the plaint- 
iff not being in possession of the land in 
suit within two years from the date of the 
suit, his claim was barred by Umitation under 
the provisions of the new Tenancy Act. The 
suit was then fixed for argument on the ques¬ 
tion of limitation -»or the Slsb of January 

1923, on which date the plaintiff applied to 
amend his ^ileadings, stating that he inadver¬ 


tently stated that be was dispossessed in 1975 
(1913 A. D,), whereas he was dispossessed of 
2 fields out of 3 fields in Sambat 1976-77 
(1919) and of one field in 1978 aud applied to 
put in copies of JamahaTidis in support of this. 

The Trying Judge then passed an order on 
12th February 192^3, in which for the reasons 
given he refused to allow the plaintiff to am¬ 
end his pleadings, holding that the statement 
in the pleadings was not made inadvertently 
and that in the plaint the plaintiff did not rely 
on the jartiabandis which he now seeks to 
produce. He, therefore, disallowed the amend¬ 
ment as unfair to the defendant and the suit 
was dismissed on 22nd February 1923 as 
barred by limitation. 

On appeal the Additional District Judge, 
Saugor, reversed this finding and remanded 
the suit for a trial on the merits, holding that 
Article 1, Schedule II of the new Tenancy Act, 
did not apply to it. The defendant makes this 
second appeal. 

It is argued that the Additional District 
Judge has misconstrued the pleadings. On 
reading the judgment of the learned Judge 
I am of opinion that this is so. Article 1 of 
the Second Schedule, Tenancy Act of 1920, 
prescribes the period of 2 years' limitation 
from the date of dispossession or ezoluslon 
by any person. The defence was based on the 
provisions of this article and not on the pro¬ 
visions of section 35 of the old Tenancy Act, 
as the Additional District Judge supposes. The 
plaintiff’s pleading that be bad been in posses- 
sion of the land in suit since 1918 is perfectly 
clear. Ho did not in his plaint rely on the 
jamabandis which he now seeks to produce, 
and I agree with the first Court in holding 
that ho should not be allowed to amend his 
pleadings in order to get out of the effect of 
his own admissions. The learned Additional 
District Judge remarks that the plaintiff says 
that one Ramlal was in possession and that 
there are no pleadings on either side as to on 
whose behalf Bamlal came on the land. The 
plaintiff has clearly stated in the pleadings 
that Bamlal was in possession on bis behalf; 
so be could not take advantage of the posses¬ 
sion of Bamlal. The discussion in the judg¬ 
ment of the lower Appellate Court as to the 
respective rights of Kedarnath Malguzar and 
Baghubarprasad as mortgagee and as to the 
dispoBsession by a person other than the laud* 
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lord is eotiroly beside tlie remark. Article 1 of 
the Second Schedule of the uew Tenancy Act 
ie perfectly clear, aa it refers to dispossossion 
by any person, whether the landlord or not. 

It is not the law that dispossession must be 
by a landlord. There is plaintiff's own 
admission that he was excluded from the 
entire possession of his holding from the 
beginning of Sambat year 1972, and no evi¬ 
dence being necessary he was asked to explain 
this by the lower Appellate Court. He is 
unable to explain it and wants to amend his 
plaint. The lower Appellate Court is in error 
in supposing that the defendant did not take 
shelter under Article 1,- Schedule II of the 
Tenancy Act, He distinctly says so on 6th 
November 1922, the day on which the plaintiff 
admitted his dispossession. In these ciroum- 
stanoes when the plaintiff has distinctly 
admitted that he had no possession of the land 
within two years previous to the suit and that 
he never relied before on the jamabandis, the 
first Court was quite right in refusing to allow 
the amendment which would have the effect 
of seriously pred judicing to the defendant. The 
learned Additional District Judge does not 
seem to have read the pleadings carefully and 
his view that the exclusion must be by a per¬ 
son who is recognised by the landlord is 
obviously wrong in view of the provisions of 
the new Tenancy Act. 

I, therefore, set aside the order of the lower 
Appellate Court and restore that of the first 
Court. The plaintiff’s suit must be dismissed 
and he must bear the costs of the defendant 
throughout. 

R. D. Appeal accepted. 

K. 8. D. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 132 

OF 1921. 

December 31, 1923, 

Pvaent : ."^ir Justice Asutosh Mukerjoe, Kt., 

C. to. I., and Mr. Justice Suhrawardy. 

LUKHAN CHANDRA MONDAD- 
Plaintiff — Appellant 
versus 

TAKIM DHALI and others —Dependants 

—Respondents. 

Pomssion, suit for—Burden of prooj^Statement 
of age of witnesses in head of deposition, whHhcr cvi‘ 
dcncc—Registration Act {XVI of l’J08), es. 3,17, 4'J— 
Amalnamah authorising granUe to take pjsiession, 
whither requires regisiration^Admissibilily for col- 
lateral purpose—Siamdarti evidence, admissibility of 
—Docttvienl produced in previous litigation --Custody, 
proof of^Evidence Act {1 o/ 1873). s. ^Q—Statemeni 
contained in pluinL in previous suit, admissibility of 
-^Plaintiff^ not examined—Muhammadan Law- 
Representation of famtly, doctrine of, whether recog¬ 
nised—Civil Procedure Code (Act V o/1908) , 0. II, 
r. 2—Suit for possession—Roeovery of purchase-money 
from vendor—Alternative claim—Procedure. 

In a suit for possession a plaintiff must succeed on 
the strength of hia own title and is not assisted by 
any weakness real or apparent, in the case for the 
defendant, (p- l{&9,col. 1 ) 

Courts should not rely upon the statements of the 

ages of witnesses at the head of depo.aitious which do 

not furnish any evidence on the subject. ’ (p. 369, 
col. 2) 

Maqhoolcn v. Ahmad Husain, 311. A- 88; 26 A. 108; 

® C* W. N. 241; 6 Bom. L. B. 283; 8 Sat.,P. C. J. 588, 
(P. C.). 

An Amalnatnah which is neither a lease nor an 
agreement to lease within the meaning of section 3 of 
the Registration Act but merely authorises the grantee 
to take possession and is intended to bo followed by 
a formal is not compulsorily registrable 

and IS admissible in evidence without registration, 
(p. 86?, ool. 2) 

Dwarka Nath Saha V. Ledu 88 0. 602, fol¬ 

lowed. 


UAoont Munder v. Chundu Lall, 14 W.P. 178; Bibee 
Meheroonmssu v. Abdul Ounce, 17 W. IV 609; Maha- 
raja Luchmusur Singh v Musammat Dahho,! 0. 708: 

\9^’ S ) 1004; Lall Jha v. 

Negroo, 70. Ill; 3Iad. Deo. (N. S) 1003; Champak- 
iatrka Mttra v. Najar Chandra Pal Chowdhury, 8 

■if ^7 ^ • 13 C, L. J. 300 ; Blahi 

Baksh V. Hukam Baksh, 20 Ind. Cas- 907: 19 0. L. J. 
•164; 18 C. W. N. 38, distinguished. 


Apart from section 17 (W) (t») of the Registration 
Aote such a documsnte cvea i| deemed oompal^orily 
registrablet is inadmis^slble odI^ for the limited 
poipof^e meutioned in section 49 (o> o| the Act us 
evidonce of a traosaotion ^afiecting’ immoveable pro* 
petty oomprieed therein, and ^vould not be inad* 



358 


INDIAN CASES 


[1934 


LUKHAN CHANDRA MONDAL V. TAKIM DHALI 


missible for thepatpose of determining who wero the 
parties to the transaocion. (p. 3G0, col. 1) 

Whore the original of a document which was prndu- 
ood in a previous litigat.on cannot be traced bat its 
ousioay is satisfactorily proved, secondary evidence 
of the contents of the dooument is admissible, vp. 860, 
ool. 1.) 

Oudadhur Patti Chiwdltuty v. Bhurul Chtitider BhuU 
taciuirjee, 5 G. ylb ; H led. Deo. -N. S.) iWi: TruHakia 
Natii Mundi v. Shurno Chuugont, li C. 5'J'J; 5 led. Deo. 
(N. S.) lin ; Ehttsham AH v Jamna Brasad, 64 Ind. 
Gas. 299 ; 48 1. A. 865: 27 C. W. N. 8 ; 24 0. C. 272 ; 
15 L. W. 104 : 80 U. L. T. 132 ; 9 0. L J 71; 24 
Bom. L, R. 675 : (1922) AIR. (P. C.) 56 : 20 A. L. 
J. 96 fP- 0.), followed. 

The distinction bijtw&en the admissibility of a doou* 
ment as evidence of a transaction and the admis> 
sibility of a document in proof of a statement con¬ 
tained therein is of a reiiued but of a funuamontal 
obaraober, and should not be lost sight of. (p. 860, 
ool. 2.) 

Kashinath Pal v. Raja Jagat Kishote .4c7iaryya 
Cliowdhury, 35 Ind. Cas. 298 ; 2U G. W. N. 643 : 23 C. 
Li. J. 588 ; Ram Purkaih Das v. AnandDus, 33 Ind. 
Cas. 583; 43 I. A. 73 ; 4:i G. 707 ; 20 0 W. N. 602 ; 
14 A. L. J. 621 ; (1916)1 M. \V. N. 406; 81 M L J- 1 ; 
18 Rom. L. R. 490 ; 3 L. W. 556; 24 C. L. J. 116; 20 
M. L. T. 2b7 (P. C ); Tripurana Secthapaii Rao Dora 
V. Rokkam Wnoanua Dura, 66 Ind Cas. 2b0: 45 H. 
832; 42 M. L J.324; 16 L. W. 316; 30 M. L- T- 160 ; 
(1922) M. W. N. 147; (1922) A I. R. iM.) 71; 
Baidyayialh Dutt V. Aktjan Bibi, 70 ind. Cas. 194; 
36 G L. J. 9;(1929) A. 1. R. (C) 240; Sarada Prasoima 
Roy V. JJma Kanta Hazari, 77 Ind. Gas. 450; li7 C. L. 
J. 233 ; (1928) A. I. R. (C) 485 : 50 G. 870, referred to. 

Where a landlord is alive and no efiective attempt 
is made to examine him. a statement made in a 
plaint filed by him in a previous rent suit is not 
admissible in evidence. Ihe plaint would be ad. 
missible only in proof of the fact that the landlord 
did sue on the allegations contained in the plaint, 
(p. 860, col. 2 ) 

In Mahomedan Law, there is no repre.-entation of 
the family as'ander the Hindu Law. tp. 361, col. 1.) 

Sukur Mohed v. Hmot Mondal, 70 Ind. Cas. 491; 60 
C. 978 ; Abdul ilajeeth Khan Bahebw. Krtshnama- 
chariar, 40 Ind. Cas, 210; 40 M. 243 ; 82 M. L, J. 196 ; 
(1917) M. W N. 846 ; 6 L. W. 767, relied on. 

Where in a suit for recovery of joint possession on 
declaration of title by purchase and for partition an 
alternative prayer for recovery of the purchase money 
from his vendors was made by the plaintifi, but no 
issue was struck oo the point and the evidence did 
not aSotd prod of the precise amounts paid by him 
to his vendors, (p. 8 j 2, ool. 1.) 

Sold, that the proper course was to reserve liberty 
to the plaintifi to institute a separate suit for restitu¬ 
tion against his vendors. 

Appeal agaiDBt the decree of the Subordi¬ 
nate Judge, Khulna, dated the Slet May 1921. 

Er. Jadunath for the Appellant. 

Babu Brojolal Chakrahuny (with him Babu 
Promode Kumar Ghosh,) for the BeBpondeute. 


JUDGMENT. —The subject-matter in the 

litigatioD, which has culminated in this appeal, 
is a tenure created on the 25th February 1881, 
by the proprietor of Chuck Ula Kalijuga ap¬ 
pertaining to Tauzi No. 57 of the Colleotorate 
of Khulna. The proprietary interest, which, 
at that time was vested in Suryyakanta Bai 
Chaudhuri, has siooe been transferred to 
Jogendra Chandra Ghosh and others. The 
case for the plaintiff is that the tenure was 
granted to one Idu Sana ; while the case for 
the defendants is that the grant was made in 
favour of his son Bhudai Sana. The relation¬ 
ship of the parties will appear from the an¬ 
nexed genealogical table: 

Idu Sana 
d. 1884 


Niamat Ghand Budhai 
d. 1900 d, 1892 


Siam Hemela Samela 
Def. 6 Def. 8 Def. 9 


Abdul Ektac Amela Khubti 
Def. 6 Def. 7 Def. 10 Def. 11 

Idu Sana left three sons, Niamat Chand 
and Budhai who inherited the properties left 
by him in equal shares. Niamat left a son 
(defendant No. 5) and two daughters (defen¬ 
dants Nos. 8 and 10). Chand left two sons 
(defendants Nos. 6 and 7) and two daughters 
(defendants Nos. 10 and 11). The daughters 
are alleged to have relinquished their interest 
in favour of their respective brothers, and it 
may be taken for the purposes of this litigation 
that whatever estate was left by Idu ^aua 
passed to his grandsons alone. On the l»tn 
November, T906, Budhai sold the entire ten¬ 
ure to the firstdefendant for a sum of Bs. 1^^' 
on the assumption that his nephews had 
no interest therein. On the 26th January, 
I9i7, the fifth, sixth and seventh defendants 
conveyed a two-thirds share of the tenure to 
the plaintiff for a sum of Rs. 3,000, on the as¬ 
sumption that it was the joint property of 
their respeotive fathers and of their unde. On 
the 6th November, 1918 the plaintiff institut¬ 
ed the present suit tor recovery of joint poi* 
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seBBion OQ deolavafaioQ of title by purohaso, for 
partition, and for incidental reliefs. Tlio plaint¬ 
iff joined with the prayer (or possession, an 
alternative prayer for recovery of the pui oliase- 
money from his vendors, should the Court ulti¬ 
mately hold ai»aiD8t him on the question of 
title. The brothers and sisters of the first de¬ 
fendant were brought on the record as defend¬ 
ants (defendants Nos. 9—4 and 12 —16 in order 
that they might have an opportunity to oppose 
the claim and might be bound by any decree in 
favour of the plaintiff. The claim was, however, 
contested by the first defendant alone, who dis¬ 
puted the title and possession of the plaintiff as 
well as of his vendors.^ The principal issues 
framed on the pleadings were as follows :— 

(1) Did Idu Sana or his son Budhai Sana 
take settlement of the laud in suit ? 

(2) Is the claim barred by limitation ? 

(3) Is the conveyance of the plaintiff a bona 
fide document for consideration ? 

Tbe Subordinate Judge has dismissed the suit 
and has disallowed tbe claim for possession as 
well as tbe alternative claim for refund of the 
coDsideratioD-money. Oo the present appeal, 
the conclusions of the Subordinate Judge have 
been assailed upon every point. 

We have to consider in the first place tbe 
fundamental question in the suit, namely, 
whether the settlement of the disputed land 
was taken by Ida Sana or by his son Budhai 
Sana. The oral testimony of tbe persons said 
to have been present at the time of tbe actual 
settlement has been accurately analysed by 
the Subordinate Judge, and he has held that 
the evidence given by the principal witnesses 
for the plaintiff, Abdul Sana and Eseu Sardar, 
to establish that the settlement was made 
with Idu Sana is wholly unreliable. The oral 
evidence is full of contradictions, and we are 
not prepared to dissent from the estimate of 
its value formed by tbe Trial Judge. Tbe 
unsatisfactory evidence brought forward by 
the plaintiff does not gain in strength by tbe 
fact that tbe defendant has not been able to 
produce unimpeachable evidence in support of 
his affirmative case that Idu Sana bad died 
long before 1881 when the settlement took 
place. Tbe plaintiff must succeed on the 
strength of his own title and is not assisted by 
any weakness, real or apparent, in the case 
for the defendant. We may add that some of 
the witnesses appear to have very hazy notions 


of time whioli make it difficult for the Court 
to place implicit reliance on them ; but wo feel 
bound to add that tho Subordinate .Judge 
should not have relied upon tlie .^.atements of 
aqos of witneasos at tho head of depositions, 
which, as pohited out by the Judicial Com¬ 
mittee, do not furnish ovideuoe on the subject. 

Ahmad BusminiX). In this state 
of the oral evidence the plaintitT is driven 
to roly upon documentary evidence. In 
this category, we have the plaintiff in a 
suit for arrears of rent instituted on tbe 
13bh April, 1904, by the landlord Suryyakanta 
Raiobaudhury against Budhai Saha. Tho 
second paragraph of the plaint recites 
that Tdu Sana obtained the settlement on 
the 25th February, 18dl, when an AmaL 
nama was granted to him. The terms of the 
Kabuliat which was executed by the tenant 
after he had received the Amaln'ima are then 
set out in detail, and the area is stated to have 
been 299 > ighns by guess. Tbe Kaluuat bas 
not been produced, but the Amalnavia bas been 
received m evidence, subject to objection. This 
Amalnama, it must be mentioned here, 
purports to lie in favour of Budhai Sana and 
not Idu Sana. In these circumstances, it is 
nob Burprlsing, that there has been some dis¬ 
cussion at blie Bar as bo admissibility of tho 
Amalnama and of the plaint. 

As regards the Amalnama we are of opinion 
that it was neither a lease nor an agreement 
to lease within the meaning of section 3 of the 
Indian Registration Act and that it was con¬ 
sequently admissible in evidence without regis¬ 
tration, as explained in Dwnrkanath v. Ledu 
Sikdar (2), which distinguished the decision of 
the Full Bench in Syed SufdarReza v. Amzad 
Ali (3). Tho document in essence authoris¬ 
ed the grantee to take possession, and was 
intended to be followed by a formal Kabuliat; 
it does nob consequently fall within the 
scope of such deoistoos as Chuni v. Chundi (4), 
Mekerunnessa v. Abdul {d) Maharaja Lackmis- 
war V. Dakho (6). hall Jha v. Negroo (7), 

(1) 81 I. A 38 : 26 A. 108 ; 8 0. W. N. 211: 6 Bom. 

L. R. 238 : 8 Sac. P. 0. J. 533 (P.O.). 

(2) 83 0 602. 

(3» 7 0. 703; 4 Shome, h. B. 240; 10 0. L. B. 121; 

S Ind. Deo (K. s.) 1001. 

(4) 14W. B. 178. 

(6) 17 W. R, 609. 

(8 ) 7 0. 708 ; 10 0. L. R. 127 ; 8 Ind. Deo (n. S.) 
1004. ’ 

(7) 7 0. 717; 8 Ind. Deo. (K. s.) 1009. 
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Ghampaklatika v. Nafar (8) and Elahi v. 
Sukum (9). We mueb furbher remember 
that aparb from section 17 (2) iv) of the 
Indian Registration Act, the document, even 
it deemed compulsorily registrable, is inadmis¬ 
sible only for the limited purpose mentioned 
in section 49 (c) namely, as evidence o( a 
transaction “ affecting ” immoveable property 
comprised therein. Here the transaction 
itself is admitted by both sides, the only dis¬ 
pute is, whether it was between A and B or 
A and C. We need nob pause to consider 
whether the use of the document as an aid 
for the solution ol this question may or may 
not be called *' use for a collateral purpose ” 
within the meaning of such oases as Olfatun v. 
Boss&in (10), Bai Golaphai v. Datagarji ill), 
Mope Mills V. Ecadymoney (I?) and Vyravan 
V. Subramanian (13). If the document be 
admitted in evidence, there can be no doubt 
that it militates against the theory put for¬ 
ward by the plaintiff. Consequently a strenuous 
endeavour has been made to oast doubt upon 
its genuineness. We are nob impressed by this 
argument. The original was produced in a 
previous litigation; the certihed copy now on 
the record was taken from it on the 18bh 
February, 1914. The original cannot now be 
traced, but its custody is satisfactorily proved 
according to the test formulated in Gadadhar 

V. Bhairnb (14) and Troilakhya v. Srvarna (15). 
In such circumstances secondary evidence was 
plainly admissible; Ehtishan Ali v. Jamna 
Prasad (16) and a presumption of genuineness 
may be made. There is no substance in the 
suggestion that the terms of the Amalnama 
are not in all respects identical with the con¬ 
tents recited in the plaint dated 13th April, 
1904. The variations afford no ground for 
suspicion, as all the terms could not be expect¬ 
ed to be enumerated in an Amalnama when a 

(8) 8 lad. Oas. 44; 15 C.W.N. 536; 13 C. L. J. 3C0. 

(9) 20Ind. Ca3 907; 19 0. L. J. 461; 18 C.W.N. 38. 

(10) 9 0. 520; 12 0. L. R. 20^; 4 Ind. Deo. [H. S.) 
995. 

(11) 9 Bom. L. R. 393, 

(12) 10 Ind. Cas. 748; 13 Rom L. R. 162. 

(18) 56 lod. Gas. 042; 47 I A 188; 43M. 160; (1922) 
M. W. N. 368; 18 A. L. J. 726; 39 M. L. J 37; 12 L. 

W. 143; 24 0 W. N. 1053; 22 Bom. L. R. 1357; (P. C.) 

(14) 6 G 918; 2 Ind. Deo. (N. B.) 1198. 

(15) 11 C 53'i; 6 Ind. D«o. (N- S) 1117. 

(16) 64 Ind. Gas 292- 48 I. A 865; 27 0. W. N. 8; 
24 Q. 0. 372; 16 L. W. i04; 30 M. L. T. 132; 2 Q. L. J. 
71; 21 Bom. L. R. 676; (1992) A. I. B, (P. 0.) 56; 20 
A. L. J. 961 a’- C.). 


more formal document in the shape of a 
ke.bul&it was intended to be drawn up. 

As regards the plaint in the suit for arrears 
of rent, it was plainly admissible in proof of 
the fact that the landlord did sue on the al¬ 
legation that the settlement had been made 
with Idu Sana; but the plaint is not admissible 
to prove the statement itself, as the oouditions 
prescribed by section 32 of the Indian Evidence 
Act do not exist in this case. The landlord 
was alive, and no effective attempt was made 
to secure his attendance as a witness or to 
examine him on commission. The distinotion 
between the admissibility of a document as 
evidence of a transaction and the admissibility 
of a document in proof of a statement contain¬ 
ed therein is of a rehned but of a fundamental 
character and is yet frequently overlooked; see 
Kashinath v. Jagatkishore (17), Bamperkash 

V. Ananda Das (18), Seethapati v. Venkan- 
na (19), Baidya Nath v. Alef Jan (20), Sarada 
v. Umakanta (21). In our opinion, the plaint 
cannot properly be used to prove the state¬ 
ment made by the superior landlord, and the 
same remark applies to the plaint dated the 
18th April 1911, filed by the Ghoses (the pre¬ 
sent landlords) in a suit for ejectment institut¬ 
ed by them. In this plaint, the Ghoses assert¬ 
ed that the settlement bad been made with 
Budhai Sana. Between the dates of these two 
plaints, Suryya KantaRaiohaudhuri, the former 
landlord, granted a lease on the 14th December 
1905, to Dwarkanath Mondal and Dasarath 
Mandal, after he himself had purchased the 
tenure at the sale which followed the decree 
dated 13th September, 1904 in the suit for 
arrears of rent. This lease, which subsequent¬ 
ly became infructuous by reason of reversal 
of the rent sale, recites that the original 
settlement had been made with Budhai Sana, 
The position, consequently, is that in 1904, the 

(17) 36 Ind. Ca3. 293; 20 0. W. N. 643; 93 0 D. J. 

683. _ 

(18) 33 Ind Gag. 688; 48 I. A. 73; 48 0. 707; 20 C. 

W. N, 802; 14 A. D. J. 621; (r.)16) 1 M. W. N 406; 81 
M. L. J. 1: 18 Bom. L. R. 490; 3 Li. W. 666; 24 0. D. 
J. 116; 20 M. L. T. 267 (P. C.) 

(19) 6C Ind. Gas. 280; 45 M. 832; 42 M. L. J. S2*; 
16 L. W. 316; 30 M. L. T. 160; (1922) M. W. H-1«; 
(1922) A. 1. R. M. 71. 

(20) 70 Ind. Caa. 194; 86 0. Ii. J. 9; (1928) A. I* 

(0.) 240. , 

(21) 77 Ind. Caa. 450; 37 C. L. J. 938; (1928) A. «• 
B. (0.) 485; 60 0. 870. 
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landlord came into Court on the allegation that 
the settlement had been made witii Idu Sana, 
in 1905 the same landlord granted a lease on 
the assertion that the settlement had been 
made with Budhai Sana and in 1911 the now 
landlords maintained that bho aotblemont had 
been made with Budhai Sana. The Sub¬ 
ordinate Judge has correctly held that these 
oonflioting assertions, even if they were 
regularly admitted in evidence, could not 
advance the case of the plaintiff. We cannot 
further overlook that in 1908, whoa 
Suryyakanta Kai Chowdhuri sued Budhai 
Sana and others for arrears of rent, the present 
first defendant, who was then the second 
defendant, promptly repudiated the allegation 
of the landlord and maintained that Budhai 
Sana and not his father Idu Sana took the 
settlement. We must hold that the docu¬ 
mentary evidence, like the oral evidence, does 
nob prove the case for the plaintiff. This 
view is materially confirmed when we 
examine the evidence of possession. The 
Subordinate Judge, on a detailed analysis of 
the oral evidence, has pronounced against the 
contention of the plaintilT that Idu Sana took 
the settlement, raised the embankments, 
reclaimed the jungles, brought the lands under 
cultivation, and that, after his death, his three 
sons Niamat, Ghand and Budhai were in joint 
possession till the death of Chand. We have 
closely examined the evidence, and notwith¬ 
standing the forcible criticisms of Counsel for 
the plaintiff, we have come to the conclusion 
that the view taken by the Trial Judge is 
correct. Consequently, in so far as possession 
may be deemed evidence of title, the case for 
the plaintiff has completely broken down and 
we accept the view that since the settlement 
of 1881, Budhai Sana was in sole possession 
up to the time of the sale to the first defendant 
in 1906. There is, in our opinion, no escape 
from the conclusion that the plaintiff has 
failed to establish bis alleged title. We may add 
that no solid foundation has been laid in the 
evidence for a possible theory that the settle¬ 
ment was taken in the name of Budhai for the 
benefit of the entire family, either during tlie 
life-time of Idu or after bis death. Such a case 
would contradict and effectively destroy the 
theory that the settlement was taken by Idu as 
the head of the family. But, apart from this, 
the hypothesis would have no ohanoe of accept¬ 
ance in view of the decision in Sukur Maho- 
I 0—46 


rned v. Asmot Miwlal (2‘2), which, notwibb- 
sbanding the dicta in Ass-iviatheni v. Lachmipat 
(23) and Muttyjan v. Ah^ned AJi (24), followed 
Al‘dul V. Kriditiamucliari-ir (25), and affirmod 
bl^o doofcriiio tliab in Ma’i’.omodau Law thoro is 
no reprosenfcabion of tbo family as under bho 
Hindu Law. 

In view of our decision upon the question 
of biblo, wo need nob investigate the interesting 
point of limitation raisod in oourso of argu¬ 
ment namely, whethor having regard to the 
character of the lands, which, for many 
years, forme I in tho main an unculturable 
waste, tbe principles recognised by the Judi¬ 
cial Commibbeo in Agency Co. v. Shortt (26), 
UivJhnQohini v. Inglia (27), Bajkumar v. 
Govind'i Chandra (28), Secretary of State v. 
Krishnamani, (29) and Basanta Kumar v. 
Secretary of State, (30) and other cases which 
will be found elaborately reviewed by Chab- 
berjee, J. in Rakhal v. Durgadas (31) should 
nob be applied. In our opinion, the claim for 
recovery of possession has been rightly dismis¬ 
sed, as tbe plaintiff has failed to establish 
his alleged title. 

We have finally bo consider the alternative 
claim made by the plaintiff for recovery of 
the purchase-money from his vendors, who, 
as we have seen, had no title to the disputed 
property. The Subordinate Judge has directed 
that the matter be determined in a separate 
suit, if occasion should arise. He has held 
that the plaintiff is a speculative purchaser, 
who took the oooveyanoa with full knowledge 
that his vendors were not in possession. He 
has further held that tbo evidence does nob 


(23) 79 Ind. Cas. 591 : 6 0. 0. 978. 

(28) 4 0. 142; 2 C. L. B. 223 ; 1 Shomg h. B. 219; 
2 Ind. D 0 O. (N.8 ) 93. 

(24) 0 0. 870 ; 10 0. L. B. 346 ; 4 Ind. Deo. (N B.) 
287. 

(26) 40 Ind. Gag- 212 ; 40 M. 243 ; 32 M. h. 3. 
195 : (1917) M, W. N. 34G ; 5 L. W. 767. 

(26) (1999) 13 A. C. 793; 68 L. J. P. 0.4; SOL. 
T. 677 ; 87 W. B. 433 ; 53 J. P. 192. 

(27) 7 C. L. n. 364 ; 8 8uth. P. G J. 809. 

(2P) 19 I. A. 140 ; 19 0. 660; SSar. P. C. J. 140 ; 

9 Ind. Deo. iN. S) 883 (P. C.) 

(29) 29 I. A. 104; 29 0. 518; 6 0. W. N. 617; 4 Bom. 

L. R. 537; 8 Sar. P. 0. J. 260 (P.O.) 

(30) 40 Ind. Oas. 887: 44 I. A. 104: 44 G. 858; 1 
P. Ii. W. 693; 32 M. L. J. £05; 21 0. W. N. 642; 15 A. 
Ii. 3. 890; 25 0, L. 3. 487; 19 Bom. L. R. 480; (1917) 

M. W. N. 482; 6 L. W. 117; 22 M. L. T. 310 (P C.). 
(81) 67 Ind. Gas. 678; 26 0- W. N. 724; (1922) A. 

I. R. (0.) 667. 
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afford convinoing pro'>t of tho precise amount, 
if any, paid by bbo plaintiff to his vendors. It 
is plain that though the alternative claim was 
put forward in tho seventeenth paragraph of 
the plaint, no issue was raised on the point, 
and the evidence was not directed to the 
elucidation of the question, whether there is a 
covenant for title under section 55 of the 
Transfer of Property Act and whether in the 
events that have liappjned the plaintiff can 
claim restitution. According to the opinion 
expressed by Wilson, .T. in Uanuman v. Hitui’ 
man, (32) which was affirmed by tho Judi¬ 
cial Committee on a different ground, Hanu- 
man v. Uanuman (33) section 43 of the Code 
of 1882, now superseded by O. 2, r. 2, 
of the Code of 1908, would not bar a separate 
suit; in any event, tho claim can, with the 
leave of the Court, be reserved for investiga¬ 
tion in another suit. In view of the course 
the trial took in the Couit below and tho state 
of the ovidenoo on tbo record, the Subordinate 
Judge has, we think, properly reserved liberty 
to the plaintiff to institute a separate suit for 
restitution against bis vendors ; and we see no 
reason to vary that order. 

The result is that the decree made by the 
Subordinate Judge is affirmed and this appeal 
IB dismissed whbh costs in favour of the first 
defendant. 

Apv^al dismissed. 

2. K. 


(82) 15 0. 61 : 7 Inti Deo (N.S.) 620 

T 158 : 6 Sar 

Ind. Deo. (N, B.) 527. 


P. C. J. 91 ; 9 


^ NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Reference No. 41-B op 1923. 
November 3. 1923. 

Fresent Mr. Baker, J. C. 

UeesTs. ARJUN KHEMJI and 
Co.—A pplicants. 

Ine^ne-Tax Act FI/ o/ 1913), ss. u 17 .0 


A notloe uadei aeotion 17 (2) of the Income-Tax 
Act of 1918 wa? issued to an asaeaaee on 10th June 
1D21 in respect of the inoome of the year ending on 
16th June 1921. Returns were reoeived on 2-2nd 
August 1921 and 23rd March 192i but were not 
accepted, and it was recorded on Slst Match 1992, 
the last day on which the Act of 1918 was in force, 
that notice under seotiou id (2) of the Act would 
issue at some future time- A dehaite order for the 
issue of this notioe was made on 21st April 1922 
and from that day onwards proceedings were oon- 
duoted under the Income-Tax Act of 1922 ; 

Held, that the Income-Tax Act of 1918 and not 
that of 1922 was applicable to the proceedings. 

Under the Inoome Tax Act of 1916* if an unre¬ 
gistered firm in which an assessee is a partner 
incurs a loss, his share of that loss must be deducted 
from his other income in ascertaining his total tax¬ 
able income, (p. 363, ool. 1.) 

Refereooe dated the 17th February 1923 
by, the Commissioner of Income-Tax, Central 
Provinces, against the firm of Messrs. Arjun 
Kbemji and Co., Khamgaon. 

Dr. H. S. Gour, for the Applicants. 

ORDER In our previous order dated the 
18tb of June 1923 in this case we omitted by 
mistake to answer one of the two questions 
referred to us by the Commissioner of Income- 
Tax. The circumstances are some-wbat 
peculiar. Two questions referred were : (1) 
Is this case governed by Act VII of 1918 or 
by Act XI of 1922?(2) Under the Act by which 
it is governed, if an unregistered firm in 
which the assessee is a partner incurs a loss, 
is his share of that loss to be deducted from 
bis other income in ascertaining bis total tax¬ 
able income ? It may be mentioned that the 
Act of 1918 makes no distinction between 
registered and unregistered firms, and it is not 
easy to reconcile the contention that under 
that Act losses in all firms must be excluded 
from consideration with the admission made 
in another reference at the same time that 
the new Aot expressly lays down that losses 
in registered firms must be taken into consi¬ 
deration. 

The assessment proceedings began on lOth 
June 1921 with the issue of a notice under 
section 17 (2) of the Aot of 1918 ; and were 
concerned with the income of the year ending 
on 16bh June 1921. The returns were re¬ 
oeived on 22ad August 1921 and 23rd March 
1922. They were not accepted, and it was 
recorded on Slst March 1922, the last day 
on which the Aot of 1918 was in force, that 
notice underj section 18 (2) of that Aot would 
issue at some future time. A definite order 
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for Uie Issue of this notioo was made on 21sb 
April 1922 and from that date onwards the 
Aot of 1922 was applied in every particular, 
even in the appeal to the Commissioner of 
Income Tas and in the subsequent applica¬ 
tion to him to make the reference to this 
Court with which we are now dealiu". 

In the reference it is stated that the Com¬ 
missioner is of opinion, as advised after the 
passing of bis appellate order that the case 
should have been decided under Act Vll of 
1918 and not under Aot XI of 1922 as it was, 
bub he does “ not now wish to press this legal 
point and leaves it for decision to this Court. 
"We lost sight of this matter and wrongly 
assuming that the case was admitted to be 
governed by Act XI of 1922, an assumption 
partly caused if not justihed by the invariable 
reference to the hrm in question as an unregis¬ 
tered hrm, we stated an opinion that under 
that Act the losses as well as the proQts must 
undoubtedly be taken into consideration. 

But in another reference heard along with 
this, and very much confused with it thereby, 
we stated an opinion that under Act Vll of 
1918 the losses of such a hrm could not be 
taken into consideration because, as we mis¬ 
takenly thought, the profits were not. The 
Commissioner of Income Tas thereupon asked 
us for an expression of opinion on the question 
which we had omitted to answer. We have 
only to say in direct answer to that question 
that the case is undoubtedly and admittedly 
governed by Act VII of 1918, 

That, however, is nob the end of the matter. 
It has been strenuously urged on behalf of 
the Commissioner, both in this case and in the 
application for a review of the opmioo express 
ed in the other case heard with it, that under 
Act VII of 1918 no deduction can be made 
from total taxable iccome of an assessee for 
losses incurred by him as a member of a firm 
other than his main business. The position 
is entirely untenable, as is now pointed out in 
our order of this date in the other case {Seth 
Balkiakan Nathari v. Commissioner of Income 
Tax (1), and we feel bound to express surprise 
at an attempt being made even to take it up, 
and much more at the strenuous efibrts made 
to maintain it. Our answer to the question 
referred to us is that the case is governed by 

Aot VII of 1918. 

Z. E. Beference answered, 

U) iBd. Css. 


MADRAS HIGH COURT. 

3econi> Civir. Aitkai. No. 191 of 1921. 

'-■cpt.eml)er 13,1923. 

Present : —Mr. .Tustico Kumaraswamy Sastri 

and Mr. Justice Waller. 

V. A. SUBBA ROW—Pr,AiNTlFP 

—Appellant 

vi'rs7is 

PONNAMMAI NADATHl alias PAKKIAM- 
MAI NADATHl (ri?A]>) and others— 

—Defendants —Respondents. 

Ttanaf, r of I'ropifty Act {IV of I' Sl), s. 63—iLfo7<- 
Qag.' — Rdh'mpiioa — Depoi^it tn Convt—Sith mortgagcc, 
position of ^Mortgagee uaicttu r iacludcs assigyxs — 
Dcpofiit ill accoimt of morl'jagce aad Sub-morlgagee, 
validity of. 

TUb word iiiortgagee in scotiou 83 of tho Transfer of 
Proparty Act iaolude^ the legal ropresectatives and 
a^'iKDs of tho mortgagee, (p. ool. 1.) 

A sub-mortgage is an asf^igoment of the mortgage 
and having regard to tho ramodies of tbo sub-mort¬ 
gagee. a deposit by tbo mortgagor of the mortgage 
mocey iu Court doe^ not oontraveoe the provisions 
of seo'.ion b3 of the Transfer of Property Aot merely 
by reason of the fact that tbo mortgagor recites the 
sub-mortg igc in his petition and the Court direote 
notice to iosuo to the modgagoa and the sub-mort¬ 
gagee and the money, owing to disputes between the 
mortgagee and sub-mortgagee, is not paid out. (p. 865, 
ool. 1 and '!.) 

The f^ot that the mortgagee and tho sub-mortgagee 
have di-putes inter se either as to the validity of the 
8ub*m>ctgage or as to the amount due thereunder will 
not afleot the mortgagor, (p. 3G5, ool. l.f 

^ogalhal v. Arumxtgam Pillai, 44 M. L. J. 862 ; 17 
L. W. 154 ; 3J M. L. T. a7l ; (1923) A. 1. R. (M.) 854, 
followed. 

Madhavi Amma v. ICunhi Putha^nvia, 23 M. 
610; 8 led. Deo. (N S) 758; Dahcndra Mohan 
Boy v. Sona Kunwar, 26 A. 291; A.W.N, (1901) 21; 

1 A. L. J. 5, distinguished. 

A sub-mortgagee is a Deces.sary party to a suit for 
redemption. 

Naral/ana Mudaliy- Baghavavimal, 18 M. L. J. 
462. 

A claim by a sub-mortgagee against the original 
mortgagor oannot be met by a plea of want of privity 
as the sub-mortgage Is only an assigumont of tho ori¬ 
ginal mortgrgee’a rights, \yhore tho fiob-mortgage ia 
for an amount equal to or in excess of the original 
mortgage debt, it will operate as a complete assign¬ 
ment, and if for any lesser sum, as an assignment 
pro tanto. (p. 36i, ool. 2.) 

Appeal against the decree of tho Court of thq 
Additional Subordinate Judge of Tinneveily 
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in A. S. No. 163 of 1920 (A. S. No. 429 of 
1919 on fche 6 I 0 of the Disfcricb Court, Tione- 
voUy) preferred against the decree of the Court 
of the Additional District Miinsit of Tinno- 
velly, in O. S. No. 515 of 1917. 

Mr. S. Bamaswamy Aiyar, for the Appellant, 

Mr. G, S. Venkata-chariar, for the Reepond- 
onte. 

JUDGMENT. —This Second Appeal arises 
out of a suit by appellant to redeem a mort¬ 
gage executed by him in favour of the husband 
of the 1 st defendant wlio died leaving the 
let defendant, bis widow, and defendants 
Nos. 2 and 3 his minor daughters. The 
6 rst defendant in 1909 and after her hus¬ 
band 0 death sub-mortgaged the property and 
the 4th defendant claims to be entitled to the 
amount due on the sub-mortgage. The con¬ 
tention of defendants Nos. 1 to 3 is that the sub- 
mortgage originally created by the 1 st defend¬ 
ant was a nominal transaction, The District 
Munsif found that the sub-mortgage was a 
genuine transaction supported by considera¬ 
tion' bub the bubordinate Judge on appeal 
reversed the decree on this point. In 1917 
the appellant filed O. P. No. 33 of 1917 and 
deposited in Court the amount due on the 
mortgage. It is not disputed that the 
amount deposited was the amount legally 
payable on the mortgage. He seems to have 
stated that there was a sub-mortgage and 
that the 4bh defendant claimed under it. 
Notice was issued to defendants Nos. 1 to 3 and 
to the 4th defendant that the sub-mortgage was 
nominal and tiiab the 4th defendant was nob 
entitled bo any portion of the naoney deposited 
in Court, the money was nob paid to anybody 
bub remained in Court. Ib was after decree in 
the suit (O. S. No. 516 of 1917) ordered to be 
paid out by the District Munsif to the 4bh 
defendant vpho drew this sum. 

The first question is whether the deposit 
made under the provisions of section 83 of the 
Transfer of Properly Act in O. P. No. 33 of 
1917 was a proper one. Section 83 of the 
Act enacts that a mortgagor may, at any time 
before a suit for redemption is barred, deposit 
m a Court having jurisdiction to the account 
of the mortgagee the amount remaining due 
on the mortgage. There can be little doubt 
that the word mortgagee includes the legal 
represenbabives and assigns of the mortgagee. 
It is argued that a sub-mortgagee is not an 


assign and that a deposit of the money as 
payable both to the legal representatives and 
the sub-mortgagee is not a proper deposit. 

We are unable to uphold this contention. 
Fisher in his Law of Mortgage observes 

Mortgages are frequently transferred by way 
of sub mortgage. In that case the sub-mort¬ 
gage is a compound mortgage consisting of 
a mortgage of a chose in action, {viz., the 
orisinal mortgage debt) and of the property 
which is security for the original mortgage 
debt.” la oases of suits where there is a 
sub-mortgage the decree has to direct an 
account of what is due on the original mort¬ 
gage and of what is due on the sub-mortgage 
and payment of what is due on the sub¬ 
mortgage nob exeeding the sum due on the 
original mortgage and the residue, if any, to 
the original mortgagee. Form No. 9, Appendix 
D to the Civil Procedure Code refers to suits 
by a Buh-mortgagee against the original mort¬ 
gagor and mortgagee and shows that an account 
has to be taken on the above footing. Ghose 
in his work on the law of mortgage in 
India observes “Debts secured by mortgage 
are also frequently assigned by way of security. 
Suoli transactions are known as sub-mortgages 
and may be evidenced merely by a deposit of 
title deeds. The sub-mortgagee by virtue of 
the assignment is nob only entitled bo the usual 
remedies against his own mortgagor bub also 
against the original mortgagor.” It is clear 
that a claim by a sub-mortgageo against the 
original mortgagor cannot be met by a plea of 
want of privity as the sub-mortgage is only an 
assignment of the original mortgagee’s rights. 
Where the sub-mortgage is for an amount 
equal to or in excess of the original mortgage- 
debt it will operate as a oomplete assignment, 
and if for any lesser sum, as an assignment 
pro tanto. 

We have nob been referred to any case 
where a deposit in Court under section 83 of 
the Transfer of Property Aot has been held 
to be bad owing to the assignee of the mort¬ 
gage being stated as the person entitled to the 
money. Where a person having notice of an 
assignment pays the money into the Court 
and names only the original mortgagee who 
has parted with his rights as the person enti¬ 
tled to receive the sum deposited we do not 
see how be can if the money is taken away 
resist a suit by the assignee of the mottgage 
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before saob depoaib (See Narayana Mudali v. 
Raghavammal (1). A sub-morfcgageo will bo a 
neoeaeary party to a auit for redemption and 
we think that a deposit will not be bad merely 
beoause the petition states the persons entitled 
on the original and sub-mortgages and the Court 
issues notices to them. The case will of course 
be different if the mortgagor alleges claims of 
persons not the legal representatives or as- 
sings of the mortgagee for the purpose of 
seeing that the money is not drawn out or of 
supporting the case of persons with no title. 

We do not think that Madhaoi Amma v, 
Kunhi Puthamma (2) and Dehcndra Mohan 
Roy V. Sona Kunwar (3) referred to by the 
respondent apply to the case of sub-mortgages. 
They wore oases whore strangers having no 
right in the mortgage were montionod as 
persons entitled to the money deposited. 

The fact that the mortgagee and sub-mort¬ 
gagee have disputes inter se either as to the 
validity of the sub-mortgage or the amount 
due thereunder will not affect the mortgagor. 
Where the fact of a sub-mortgage is 'not dis¬ 
puted it is no part of the business of the mort¬ 
gagor to decide whether the sub-mortgage is 
real or nominal. In the case of legal repre¬ 
sentatives it has been held in Idagathal v. 
Arumugam Piilai (4) that any dispute that may 
arise between the heirs as to their shares will 
not affect the mortgagor making the deposit 
and we can see no reason why a similar rule 
should not apply where disputes arise as to 
the right to the money between the mortgagee 
and the sub-mortgagee from him. A person 
executing a sub-mortgage and giving an appa¬ 
rent title should not cast on the mortgagor a 
stranger the duty of deciding who is entitled. 
To hold otherwise would in effect deprive the 
mortgagor of the rights given to him by sec¬ 
tion 83 where a mortgagee disputes the effect 
of his own act in executing a document which 
on the face of it creates rights in another to 
the mortgage money. 

We are of oinnion that a sub-mortgage is 
an ^ assignment of the mortgage and that 
having regard to the remedies of the sub-mort¬ 
gagee a deposit in Court does not contravene 

(1) 18 M. L. J. 463. 

(3) 38 M. 510; 8 Ind. Deo. (N. B.> 768. 

(8) 26 A. 291 ; A. W. N. (1901) 31; 1 A. L. J. 6. 

(4) 70 lad. Gas. 40; 44 M. L. J. 863 ; 17.L. W. 164; 
?9 M. L. Z. 871; (1938) A. I. B. (H.) 864. 


the provisions of soobion 83 of the Tranafor of 
Property Act moroly by reason of tho 
fact that the mortgagor rooibos tho Ruh- 
morbgage in his petition and the Court directs 
notice to issue and the money is owing bo 
disputes between the mortgagee and his sub¬ 
mortgagee, nob paid out. 

The next question is as to the liability of 
the defendants for rnesyia proQts. Tho 2Dd 
and 3rd defendants are minor daughters and 
they cannot be liable for mesne profits owing 
to any wrongful act of their mother ; so far as 
the Ist and 4th defendants are ooucoroed it 
is immaterial to the plaintiff whether the lab 
defendant continued in possession or parted 
with it to somebody else. Isb dofondaub died 
pending Second Appeal and her Legal repre¬ 
sentatives are brought on record. If she 
created a sub-mortgage it was her duty to get 
back possession and band it over bo the mort¬ 
gagor. Tbe Isb defendant is found by the 
Subordinate Judge to be in possession. So 
far as the rate of mesne profits is concerned 
there is no dispute. We think that defendants 
Nos. 2 and 3 as legal representatives of tbe Ist 
defendant and out of her assets and 4 are 
jointly liable to pay the amount decreed for 
the mesne profits. 

As regards the amount deposited in Court 
in O. P. No. 33 of 1917 which has been drawn 
by 4th defendant we think that on the find¬ 
ings of the Subordinate Judge the 4tb defend¬ 
ant is liable to pay the sum to tbe let defend¬ 
ant. As we hold that the deposit was valid 
there is no reason why the plaintiff should 
pay the sum over again. There will be a 
decree in favour of tbe let defendant against 
tbe 1th defendant for recovery of the amount 
drawn by him. 

The decree of the Subordinate Judge will 
be modiffed as decided above. As the appel¬ 
lant has succeeded in all the grounds urged 
respondents No. 1 and 4 will pay his costs of 
the appeal and in the Courts below. 

V. N. V. Appeal allowed. 
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LAHORE HIGH COURT. 
FULL BENCH 

Miscellaneous Application 
No. 412 OF 1923. 

April 2, 1924. 

Present ; -Sir Shadi Lai. Kb.. Chief Jusbico. 
Mr. Jusbice Broadway and 
Mr, Juetice Harrison. 

Bai Bahadur Lata SULTAN SINGH 

—Petitioner 

versus 

MURLI DIIAR AND OTHERS— 

Defendants—Respondents. 

Civil Procedure Cede (AciVofVJOQ), s. lOJ (a)- 
Finalordtr, what ta^Ordcrnmundtng catc for tria. 
on rentaintug issues, whether ‘/inaZ ordir.’ 

the qu-stion whether ao order a 
hoal order within the meaning ol section 10.) (a) ol 
the Civil I cocedure Code, regard mu^t be had to the 
immediate eSeob on the suit .sought to be hppeaUd 
against and not to the efieot whioh a decision*^ io fa- 

Wf.uld have, il the proposed 
appeal to the Privy Counoil were suooeasful. 

An order i.s a‘final order' within the meaning of 
eeotion 109 ia) of the Civil Procedure Code only ff it 

?□ tbrauib tw U deo^ding a oardinal^issue 

if su t fh foundation 

of the suit, and thus disposes of the rights of the 

Snrti?!? litigation, It being permissible for this 
purpjse to examine not only the order but also the 

the cDeot of the order on the suit. (p. a 73 , col. 2.) * 

An order made by the High Court reversing the 

!!* • dismissing the suit on a pre- 

hmijary point, and remanding the case for trial on 
^8 reinaimog issues, 15 not a ‘final order* within the 

cor'“fp“i7roTx?r'“' 

Cuse-Zattj discussed. 

Application under O. XLV. r. 2, Civil Proce¬ 
dure Code, tor leave to appeal to His Majesty 
m Counoil in case reported in 73 Ind, Cas. 

Mr. Shamair Chand and Mr. Sagar Chand 
for the Pebibioner. ’ 

Mr. Kanwar Dalip Singh and Mr. Bam Lai 
for the Bespoudeobs. ’ 

ORDER. 

Broadway, J,— Three days before his 
death, which occurred on the 2lBt January 


1907 one Balkishen Daa, B.A., executed a Will 
of which he appointed Baldeo Pershad and 
Rai Bahadur bultan Singh the executors. 

Under the berms of this Will bhecreation of 
trusbs was conbemplated. 

The plainbifiFe, certain Khatris of Delhi, 
having obtained the sanotion required by 
secbion 92 of the Civil Procedure Code, 
instituted a suit against the said executors, 
charging them with having failed to carry out 
the trusts and having misapplied the trust 
funds, asking for their removal and prepara¬ 
tion of a scheme of management etc., and 
claiming rendition of accounts. 

The defendants contested the suit on various 
grinds and one of the issues settled was 

Have the plaintiffs an interest in the trust”? 
ihe learned District Judge, without going into 
the merits of the case, decided this issue 
against the plaintiffs and dismissed the suit. 

1 be plaintiffs appealed to the High Court and 
a Division Bench consisting of Mr. Justice 
Harrison and myself, held that tho plaintiffs 
ad an interest entitling them to sue, accepted 
tho appeal and remanded the suit to the 
Trial Court for disposal on the merits. The 
defendants then applied to this Court for leave 
to appeal to His Majesty in Counoil against 
us order of remand. Objection was taken to 
e grant of the necessary oerbidcate on the 
ground that the order sought to be appealed 
against was not a final order’ within the 
noeaning of that expression in section 109 (a) 
of the Civil Procedure Code. 


ror one appiioaDts^defendants ib was coot* 
ended that an order was a ‘final order' and there* 
^re appealable, whenever the decision of the, 
Trial Court, if upheld by the Judicial Committee 
wouIq finally dispose of the main issue in a 
8 uit--a contention that appeared to be supported 
by the decision in Khogendra Nandan Asram 
V. Sahayram Cliakravarty (1). On the other 
hand It was argued that an appeal was com¬ 
petent only when the order sought to be appealed 
against finally decided the rights of the pavtieB 
in the Buit-a view supported, inter alia, by 

Mohammad Karzm Khan v. Sadiq Hussain (2). 

Owing to th^ apparent conflict of authorities 
Mr. Justice Harrison and I referred the matter 

m 7 w ^An 26 0. W. N. 896- 

‘ A.I. 
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to a Full BoDob for dociaion as to which of 
those two views should be adopted by this 
Court, and whether the order in the present 
case was a final order ’ oarryinj^ with it the 
privilage of au appeal. 

Those questions have boon argued before 
this Beuoh, by Mr. Shamair Clmnd for the 
applicants—dofeudants and Mr. Dalip Singh 
for the opposite party {plaintiffs). 

Mr. Shamair Chaud contended that the test 
to be applied was that enunciated by the 
Calcutta High Court in Khagendra Nandan 
Asram v. SahayrcimCJialcravarty {!) urg« d 

that the order in this case was a ' final order ’ 
inasmuch as if their Tjordships of b!io Privy 
Council were to restore the decision of the Trial 
Court on the issue in questiou, the suit would 
come to an end. In addition to Kk'toendra 
Nandan Asram v. Sahoyram Chakrnv.rrty (1) 
he cited the following authorities as supporting 
his contention :Uahihbhoy v. 
Turner (3), Sniyid Murzhar JJassein v. Bodha 
Bihi (4), Santi Lai v. Bnj Naratni5), Chnndra 
Kunwar v. Ghaudh7‘i Narpat Singh (6), Hyder 
Mehdi V. Badshah Khanam 17), Boij Nath 
Gcenka v. liamasihn ns Singh (8), Sathappa 
Chetty V. Subramoniam Chatty (9), Ananda 
Qopal Gossam v. Nafar Chnndra Pal Chow- 
dhury {l0\ Firm of Bimchand Monjimal v. 
Firm of Goverdhandns Vishindas Batan- 
chand (11), Sanyasi Charan 'Mandal v. Kishna 
dhan Banerji (P^). 

(3) 15 B. 156 ;U1. A. 6 : 15 Tod. Jur 35 : 5 Sar. 
P. C. J. 689 ; 8 Ind. Dec. (N. S.) 104 (P- C.). 

(4) 17 A. 112 : 6 M. D. J. 20 : 22 I. A. 1; 6 Sar. P. 
0. J. 680 : 8 Ind. Deo. (N. 8 .) 397 Ip. C ). 

( 6 ) 79 Ind. Cas. a? ; 21 A. L. J. 686 ; 9 O. & A. L, 

R. 882 ; 45 A. 741 ; (1924) A. I. R. (A.) 119. 

( 6 ) 99 A. 184 ; 9 Bom. L R. 267 ; 2 M. U T. lOO ; 
17 M. L. J. 103 : 5 C. L. J. J15 : 11 C. W. N. 321 ; 4 
A. L. J. 109 (P.C.). 

(7) 49 Ind. Caa. 520 ; 21 O. 0. 836 ; 6 0. L. J. 70. 
„ ( 8 ) 45 Ind. Cas. 192; (1918) Pat. 81 ; 3 P. L. J. 
339 ; 6 P. L. W. 46. 

(9) 71Ind. Cas. 884; 16 L. W. 718 ; 43 M. L. J. 
768 ; 31 M. L. T. 335 : (1922) A. I. R. (M.) 510. 

(10) 85 0. 618 ; 12 C. W. N. 616 ; 8 C. L. J. 168. 

(11) 66 Ind. Gas. 302 ; 47 0. 918 ; 24 0. W. N. 
721 ; 18 A. Ii. J. 691 ; 22 Bora. L. R. 606; *39 M. L. J 
27 ; 12 Ii. W. 16 ; 2 U. P. L. R- (P. C.) 91 ; (1920) 
M. W. N- 407 ; 28 M. L. T. 87 ; 14 S. L. R. l9l ; 47 
I. A. 124 (P. 0). 

(12) 67 Ind. Oas. 124; 49 0. 660 ; 30 M. L. T. 228; 
30 A. L. J. 409 ; 24 Bern. L. R. 700 ; 86 C. L. J. 98 ; 
48 M. L. J. 41 ; (1922) M- W. N. 864 ; (1922) A. I. B • 
(P. 0.) 237 ; 26 0, W. N. 964 ; 16 D. W. 686 ; 49 I. 
A. 108 (F. 0.}. 


On the other hand Mr. Dalip Singh con¬ 
tended that orders of remand dealing with 
questions relating to the frame of the siiit or 
jurisdiction or locus ston li were merely inter¬ 
locutory, directing procedure, and decided no 
issue that could he regarded as a cardinal one, 
and t)iat to decide wlu'ther an order was 
appealable blio test applicable was tlio one laid 
down in Mohammad. Karim Khnn v. Sadiq 
Hussain (2). Applying that tost, lie then 
urged that the order in the present case was 
not a ‘ final order ’ wltliin the moaning of 
section 109 (a) of the Civil ProcUur.j Code. 

He criticised the authorities cited by 
Mr. .’^hamair Chand, claimed that Firm of 
Ramchand Ma^ijlmal v. Fir>a of Goverdhandns 
Vi'=hinda$ Batmchanl ( 11 ) supported his 
owD contention and referred to Sahan Si^igh 
V. Jahnndad Khan (13), Bhup Ininr Bahadur 
Singh v. Bijai Bahadur Singh (14), Badha 
Kishan v. Collector of Jounpur {\b), Eabi 
bu7inissa v. Munawarunissa {16), Ba if Nath- 
Doss V. Sohan Bihi (17), Ahmad Husain v. 
Gohind Krishna Narain (18), Nuri Mian 
Ganges Sugar Works Ltd. (19), Muhammad 
Sajjad All Khan v. Muhammad Ish'iq 
Khan (20), Muftaha. Uusn in V. Jamal-ud” 
Din ( 21 ), Kousella v. Bam Sarup (22), 
Shankar Bharati v. Narasimha- Dharati (23), 
Krishna Prasal Singh v. Motichand (24), 
Krishna Chnndra Ghosh v. Bnm Narain 
simjh (25). Bnja Tussuduk Basul Khan 7 . 
Farzand Hasain (26), Birendra Nath Roy v. 
Nripendra Nath Bc-y (27), Nayari Venkata- 


(18) 62 P. R 1907 ; 84 P. L- R. 1908. 

(14) 28 A. 152; 2 Bom. L. R. 978; 27 I. A 209 ; 6 
0. W. N. 62 (P. 0.). 

(15) 23 A. 220 : 28 I. A. 28 ; 5 C. W N. 153 (P. 0.) 

(16) 25 A. 629; A. W. N. (1903) 15P. 

(17) 3 Ind. Oas. 967 ; 91 A. 546; G M. L. T. 94 ; 
6 A. D. J. 786. 

(18) 9 Ind. Caa. 932 ; 93 A. 891 ; 8 A. L. J. 192. 

(19) 32 Ind. Cas. 300 ; 88 A. 150 ; 14 A, h. J. 60. 

(20) 54 Ind. Caa. 501 : 42 A, 174 ; 18 A. L. J. 83 ; 
1 U. P. L. R. (A.) 168. 

(21) 1 A. L. J. 26. 

(22) 5 A. L. J. 57; A. W. N. (1007) 291. 

(23) 69 Ind. Cas. 80 : 47 B. 106 ; 24 Bom. L. R. 
925 : (1922) A. I. R. (Bom-) 383. 

(24) 19 Ind. Cas. 296; 40 0. 635 ; i7 0. W. N. 637 
(1913) M. W. N. 487; 11 A. L. J. 617 ; 17 0. L- J. 673; 
15 Bom. L. B. 615 ; 14 M. L. T. 87 ; 25 M. L. J. 140 ; 
40 1. A. 140 (P. C.). 

(25) 21 Ind. Caa. 480 ; 16 0. L. J. 124. 

(26) 2 0. W. N. cool (301) (P. C.). 

(27) 46:Ind. Caa. 681 ; 220. W. N. 640. 
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ranqa Rato Garu v.Raja Keesara Venkatarama 
Nar.isimha Rao Gam (28), Daubu v. Tafazul 
IhiMain (29), Prakask Chandra Sarkar v 
Brinla^an Chandra Sa>kar (30) and Sri 
Krishna Das v. lie^nares Hindu University (ai). 

Of the authorities cited at the Bar the 
most important are the pronounoementa of 
their Lordships of the Privy Council reported 
in Rahimhhoy Hahibhhoy v. Turner (3), Saiyid 
Uuzhar Hassain v. Bodha BiH (4) and 
Firm of Ramchand Manjimal v. Firm of 
Goverdhandas Vishindas Rata.nchanS, (11) and 
I siiali refer to them at aome length. 

In Rahimbhcy Habihbhoy v. Turner (3), the 
plaintiff in the suit alleged that the defendant 
was accountable to him upon several olaima. 

The defendant alleged that he had legal 
defences to every one of those claims, and 
that he tons not accountable at all. It had 
been held that the legal defences sot up were 
valid as to some of the claims, and invalid 
as to others’ “ and therefore that the defend¬ 
ant must acoount.” The decree did not. in 
BO many words, declare the liability of the 
defendant_ but it “directed accounts to be 
taken which he was oontending ought not to 
be taken at all”. 

It was held that the form of the decree was 
exactly as if it affirmed the liability of the 
defendant to something on each one of these 
claims, if only the arithmetical result of the 
account should be worked out against him". 

Lord Hobhouse then goes on to say " Now 
that^ question of liability was the sole ques¬ 
tion in dispute at the hearing of the cause and 

it is the cardinal point of the suit .The 

real question in issue was the liability, and that 
has been determined by this decree against 
the defendant, in such a way that in this suit 
it is hnal ..,.. that is finally determined 

against him and therefore.the decree is 

a final one within the moaning of section 595 
of the Code ” (section 109 (a) of the present 
Code). 


(29) ai Ind. Gas. 842 ; 38 M. 509; 14 M. L. T. fifiO- 
(1914) M. W. N. 61 :26M. L. J. 96. -L* 660. 

(29) 46 lod. Ca-». 290 ; (1918) Pat. 1; 4 P. L. yy. 
S42« 

(80) 67 Ind. Car. 991 ; (1022) Pat 296 • 4 U P r. 
R. (Pat) 98; 8 P. L. T. 78l: (1922) A. I. R.' (Pat ) 6ii 
(31) 60 Ind. Cas. 208 ; 28 O. 0 324. ' ^ * 


In Saiyid Muzhar Hasein v, Bodha Bibi (4) 
the plaintiff rested her claim on a certain 
document which she alleged operated as a 
will and under which certain of the defend¬ 
ants had acquired the properties in suit which 
they had conveyed to her. 

On the evidence led the Trial Court found 
that no valid will had been made and dis¬ 
missed the suit, On appeal the High Court 
decided the validity of the will in favour of 
the plaintiff, and, purporting to act under 
section 562 of the Civil Procedure Code 
(O. XLI, r. 23 of the present Code) remanded 
the cause for disposal of the remaining issues. 
A subsequent application for a certificate to 
appeal to the Privy Council was refused on 
the ground that the order was not a final one. 

Special leave to appeal was applied for and 
granted. The reasons for granting leave were 

given by Lord Hobhouse who said .“The 

next (defence) went to the foundation of the 
plaintiff’s claim, being a denial that Ibn Ali 
made any valid gift to the grantors of the 

plaintiff.The Subordinate Judge took the 

evidence and heard the case. He decided 
against the plaintiff on tho question of Ibn Mi’s 
will which defeated the suit, and made it 
necessary to give judgment on the other 
issues. The plaintiff appealed from this 
decree, and the High Court decided that Ibn 
AU had made a valid gift; and they remanded 
the case under section 562 of the Civil Proce¬ 
dure Code to be disposed of on the other 
issues according to law.” He then points out 
that leave to appeal had been refused by the 
High Court on the ground that the remand 
was under section 662 of the Civil Procedure 
Code and that it was “tho established 
practice of the Court to treat such orders of 
remand as not being final orders”, and 
proceeds “ Probably the practice referred 
to 18 quite correct. But there tho remand 
contemplated by section 562 is one made 
in a case where the first Court has disposed 
of the suit on a preliminary point so as 
to exclude evidence of essential facts. That is 
not the present case. ... To establish 
the will of Ibn Ali was the first step in the 
plaintiff s case, and on her failing to do that, 
her whole suit failed. But that does not 
make the point a preliminary point decided so 
as to exclude essential evidence. Nor does it 
appear that any such evidence was excluded.” 
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He fabea holds tbab the remand order foil 
more properly under seotiou 665 and. reiorrod 
to Uahimhhoy Ilal)ibb}nyy v. Turmr (3), held 
that “ In this case the will of Ibu AH is the 
cardinal point of tbo suit, and as after the 
decision of the High Court that can never ho 
disputed again, thoir order is 6ual, notwith¬ 
standing that there may be subordinate 
inquiries to make.” 

It will be seen that in each of these cases 
what was looked at was the order against 
which an appeal was sought, and in each of 
them it was held that the said order was final 
because it decided the cardinal point in the 
suit what remained to be done being regarded 
as subordinate. 

In Firm of Hawchand Manjimal v. Firm 
of Goverdhandas VishinJas Ratanchand (11) 
smts for alleged breaches of certain contracts 
for the sale of cotton had been instituted. 
Bach contract contained an arbitration clause, 
and the defendants applied for a stay of 
proceedings under section 19 of the Indian 
Arbitration Act, 1699, with a view to the 
issues being referred to arbitration under the 
clause. 

The Trial Court granted the application hut 
on appeal the Judicial Commissioners of Sind 
set aside the orders of the stay. Leave to 
appeal was granted by the Judicial Commis¬ 
sioners on the ground that if the stay applied 
for had been granted it would have finally 
terminated the suits. At the bearing of the 
appeal a preliminary objection was raised as 
to whether the orders appealed against were 
final orders’ within the meaning of section 109 
(a) of the Civil Procedure Code. The objection 
was allowed by the Board, Viscount Cave 
saying that an order is final if it finally dis¬ 
poses of the rights of the parties. The orders 
now under appeal do not finally dispose of 
those rights, bub leave them to be determined 
by the Court in the ordinary way.” 

Coming now to the other oases cited; in 
Santt Lai v. Raj Narain (5) leave to appeal 
was granted in the following circumstances:— 

Certain persons had obtained a mortgage 
decree in their favour and in execution of this 
decree hod exhausted all the property covered 
by the decree without having satisfied their 
demand. They applied to the first Court for 
10-^7 


tho^ preparation of a dooroo covering the unsri- 
tisfiod balance ihuIlI' the provisions of Tb 
XX\IV, r. G of fclio Code of Civil Procedure. 
The judgnient-debtorfl objected that Uio 
application for a decree under tho aforesaid 
rule and order was barred by limitation. 
The Execution Court allowed the objec¬ 
tion and dismissed the application. On appeal 
the High Court lield that the applioa- 
bioD was within time and ordered that the 
application should bo readmitted and disposed 
of in accordance witli lavv, under the oiroum- 
stanoea this order amounted to a direction 
tbab a decree under O. XXXIV, r. 6 of tho 
Civil Prooedure Code should be prepared, the 
details being left for the execution Court to 
settle. 

Suiyid Muzha Bo'iscin v. Bodka Bihi (i) 
was referred to and it was hold that the order 
in question disposed of one substantial objec¬ 
tion raised by the judgment-debtors to the 
decree-holder’s application and that oven if the 
said order was n^t a final one leave to appeal 
should be accorded. 

In Khagendra "Nandan Asram v. Sahayram 
Cliakravarty (1) the placiUim probably goes 
beyond what was intended to be laid down in 
the judgment. A suit had been dismissed oa 
the ground that the trial of tho question rais¬ 
ed in it was barred by the result of a decision 
in an earlier suit which had been pending 
when the present suit was instituted. The 
opposite view was taken by the High Court 
and tho case was remanded for trial on the 
merits. Saiyid Muzha Hossein v. Bodha Bthi 
(4) and Ananda Qopal Gossain v. Nofnr 
Cha7idra Pal Ghowdhury (10) were referred to 
and leave to appeal was granted on the ground 
that "the decision of the High Court was in 
respect of a cardinal issue in the suit and 
therefore was a final decree for the purpose of 
appeal to His Majesty in Council.” 

I do nob think Chandra Kunwar v. Chow- 
dhuri Narpal Singh (6) affords any assis¬ 
tance. The main question appears to 
have been whether one Baja Makand Singh, 
was the son of Raja Parbab Singh. The first 
Court held that he was not as the evidence 
showed that Ije was the adopted son of Raja 
Eishen Singh and the suits were dismissed. 
This finding was reversed on appeal by the 
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Bigh Court who remanded the casee, under 
Bccfciou 562 of tlie Civil Procedure Code to 
tbo Trial Court for a decifiion cn the other is- 
Bues. It is not clear what these other issues 
were, but the finding arrived at was oljviously 
one which went to the root of the cases. An 
appeal was preferred to the Privy Council 
and the report does not show that the fina¬ 
lity of the order was questioned. 


In Byder Mehdi v. Badfihah Khannm (7) 
the suit was based on abend, The defend¬ 
ant pleaded limitation as one of the main de¬ 
fences. The first Court gave eft'ect to this 
plea and dismissed the suit. On appeal the 
suit was held to bo within time and the suit 
remanded, under O. XTJ. r. 23, for trial on 
the merits. Leave to appeal was granted on 
the ground that as the plea of limitation was 
the mam and eubstantial defence the order 
was a final one and leave to appeal should be 
graot^. In his concurring judement Daniels, 
A. C., points out that limitation was “ the 
only defence which goes to the root of the 

V. Eamasimar 
bmgh (8) is a deoi« on of the Patna High 
Court in which, while Miller, C. J. held that 
tbe order was final and. appealable. Chapman 
J. was of opinion that the order was interlo- 
cutory, merely directing prooeduro, 


Sir Dawson Miller considered that it was 

not easy and perhaps impossible to reconoilo 
the numerous decisions that have been given 
■with regard to the meaning of tbe words 
decree or final order and similar expressionfl 
in the different High Courts of this Country” 
but referred to Rahimbhoy Habibhhoy v. Turner 

(3) and came to tbe conclusion that the deci¬ 
sion of the High Court in execution proceed¬ 
ings amounted to a “ decree” as defined in 
section 2 (2) of the Civil Procedure Code. 

Sathappa Cheity v. Suhramaniam Ghaitv (9) 
IS a decision of the Madras High Couit. A suit 
for dissolution of partnership and takh‘g of 
accounts was dismissed as being barred by 
limitation. On appeal the High Court reversed 
the bnding and remanded the case to the Trial 
Court with a direction to frame a preliminary 
decree and take further proceedings according 
to law. Leave to appeal to the Privy Council, 
was granted on tbe ground that the order was 
final inasmuch as it finally disposed of the 
ngi'ts of the parties. Firm of Ramchand 


llan\imal v. Firm of Goverdhandas Vishindas 
Ratonchund (11) was followed. 

Ananda Gopal Gos^ain v. Infar Chandra Pal 
Chowdhury (lO) it was held that the cardinal 
point in the suit was whether a notice issued 
under section 167 of the Bengal Tenancy Act 
has been properly served. The Trial Court 
bad dismissed the suit holding it had not, the 
High Court took a different view and held it 
had been properly served and remanded the 
case to he tried out on the remaining issues. 
Leave to appeal was granted. 

Sanyasi Charan Mandal v. Krishnadhan 
Baneri (12) does not carry the matter any 
further. Leave to appeal had been granted 
by the High Court and a preliminary objec¬ 
tion was taken at the hearing that the order 
under appeal was not final as it directed the 
taking of accounts without a finding as to the 
liability to account. Tbe objection was dis¬ 
allowed without any discussion and it would 
appear that this case would clearly come with¬ 
in the purview of the discussion in Rahimbhoy 
Bahibbhoy v. Turner (3). 

In Sohan Singh v. Jahandad Khan (13) a 
suit had been dismissed on the ground that 
the plaintiff had no locus standi to sue. The 
decision was reversed on appeal by the Chief 
Court and the case remanded for a decision on 
the merits. Leave to appeal to His Majesty 
in Council was refused as it was held that the 
order sought to be appealed was nob a final 
one as it did not determine tbe suit. 

In Bhup Indar Bahadur Singh v. Bijai 
Bahadur Singh (14) the High Court had held 
that an order by an Execution Court disallow¬ 
ing mesne profits for a period of more than 6 
years was a final order open to appeal and 
this view was upheld by the Privy Council. 
Lord Hobhouse says in the course of his judg¬ 
ment **Hi8 (the Bxtoution Court’s) decision is 
a final one in its essence and would be so 
equally whether it stood alone or was com¬ 
bined with decisions on other points. It 
resembles in principle a decree for account 
made at the hearing of a cause, which is final 
as-ainst the party denying liability to acoount 

and is appealable-” An obvious reference 

to Rahimbhoy Eabibbhoy v. Turner (3) which 
was however, not specifically cited. 

In Radha Kithan v. Collector of Jaun- 
pur (16) a decree had been granted ex^parte and 
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an applioabion undor eeobioa 108 Civil Pio- 
oedare Code 1898 had been Biimmarily diemie- 
sed. The High Court set aside bbo diemiesal 
of the applioabion bo aeb aside the ex parte 
decree and remanded the oaso, under seofeion 
662 Civil Procedure Code, bo be disposed of on 
the merits. Leave bo appeal was granted and 
it was held by their Lordships of the Privy 
Ooupoil, on an examination of the order and 
the iudgmenb on which it was based that “the 
true intendment ' of the order was that the 
first Court was to decide the application under 
section 108 Civil Procedure Code anew and in 
accordance with law and that, therefore, the 
appeal bo the Board was incompebenb, the or¬ 
der not being a *fioal order.’ 

In Habibunnissa v. Miinawarminissa U6) the 
suit had been dismissed as barred by time. 
The High Court bad reversed this decision and 
holding the suit bo be within limitation, had 
remanded the case under section 662 Civil 
Procedure Code for decision on the merits. An 
application for leave to appeal was refused it 
being held that an order of remand under sec¬ 
tion 662 Civil Procedure Code was nob appeal- 
able to His Majesty in Council though it may 
possibly be so if it had the effect of deciding 
finally the cardinal point in the suit. Saiyd 
Muzhar Hassein v. Bodka Btbi (4) was referred 
to. 

In Baij Nath Dass V. Sohan Bibi (17) one 
Must. Sohan Bibi had brought a suit for a 
declaration that a transfer of certain property 
effected by a compromise and a decree be 
declared to be null and void so far as she her¬ 
self was ooDoerned, upon the death of one 
Must. Manki Balm, the widow of one Babu 
Paris Gbandar. 

It had been found that Must. Manki Balm 
had validly adopted Must. Sohan Bibi's father. 
Must. Manki Balm had compromised a suit 
against her by which compromise certain 
property had been transferred. A decree bad 
been passed on this compromise. It was this 
compromise and decree, and the transfer effect¬ 
ed thereby that were attacked in this suit 
which had been dismissed by the Trial Court 
on the ground that Must. Soban Bibi was not 
entitled to maintain it and that it was barred 
by limitation. The appellate Court while 
affirming the adoption differed as to the right 
to sue and limitation and remanded the suit. 

A certificate was refused on the ground that 
the qaesbioD of adoption was not" the cardinal 


point in the cases and that the order souglib 
to be appealed had dctoruiiued only a part of 
the oaso leaving otlior matters still to be 
determined, ^au/id Mii,zhar Hussein v. Bootha 
Dif)i (i) was di0oii3B!=!oJ at length and distin¬ 
guished. The view taken app.ara to have been 
bliab an order of remand ^Yllioll decides only 
one of tbe important issues in a suit cannot 
be a ‘final order’. 

In Akmnd llussain v. Govind Krishna 
Naraiii (1.8) tbo suit bad boon liiemissed by 
tbe Trial Court as barred by section 43 of tbe 
Civil Procedure Code fuow O. U, r. 21. The 
High Court found that tbe suit was not conclu¬ 
ded by section 43 Civil Procedure Code and 
remanded the case for a deoisiou on the laots. 
Leave bo appeal was refused after a considera¬ 
tion of Saiyid Muzhur Llo^sem v. Liodhn. Bibi 
(4) it being held that the order was an inter¬ 
locutory one. 

In Nun Mian v. Ganges ‘iug ir M^ork Ltd. 
(19) tbe Ganges Sugar Works Company appli¬ 
ed under para. 17 of the second Schedule to 
b o Civil Procedure Code to hlo an alleged 
contract to submit to arbitration. Tlie Trial 
Court dismissed the application on tbe sole 
ground that the agreement was invalid, not be¬ 
ing under the seal of the Company. Tbe High 
Court reversed this decision and remanded 
the case under O. XLI, r. 23 of the Civil 
Procedure Code for trial on the other issues. 
An application for leave to appeal to His 
Majesty in Council against the order of 
remand was made and was refused by a Full 
Bench of the High Court, It was recognised 
that the expression final order’ was not 
clear and that tbe cases in tbe various High 
Courts where the question as bo what was a 
‘final order’ had been discussed and decided 
were uonflicting. The application was dealt 
with on its own circumstances and it was 
held that although the decision of the High 
Court was upon a very important issue in the 
suit, it did not finally decide the dispute bet¬ 
ween tbe parties as there were still other 
defences set up which remained to be decided 
and the order of remand was, therefore, not a 
'final order'. 

In Muhammad Sajjad Ali Khanv. Muham- 
mad Ishaq Khan (20) the issue decided by the 
order of remand in favour of the plaiotifl's 
was that the suit was not barred by the rule 
of res-judieata. Leave to appeal to the Privy 
Council was refused and it was hvid that 
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appealf? to His Majeaby in (lonnoil in matters 
interlocutory in bbeir nature ahould only be 
allowed to be preferred when the decision 
pubs an end to the litigation and linally decides 
the rights of tbe parties. 

La Mujtaba Husain v. Jamal-ud^Din (21), 
a suit for a deolaiabion that cortaiu property 
WAS ondowod for the purpoaoa of a mosque 
and for other charitable purposes was dis¬ 
missed on the ground that it came within 
tho purview of seobon 53^ of the Civil Pro¬ 
cedure Code 1882, (now eoobion 92) and the 
consent necessary thereunder had not been 
obtained. On appeal tiio High Court hold that 
soofcion 539, Civil Procedure Code, 1882, did 
not apply and no oonsaub was necosaary. The 
suit was remanded tor disposal on the merits. 
Ad _ application for leave to appeal to His’ 
Majesty in Council was refused, it being held 
that no cardinal issue i.e, no issue going to the 
foundation of the suit, bad been determined 
by the order in question which was, therefore, 
nob a 'final order' giving a right bo appeal. 

in Kaasalla v. Ra»i Sarup (22) two of the 
pleas raised were that the suit was barred 
by limitation and also by the rule of res-judi- 
oata. The Trial Court overruled the plea as bo 
limitation bub gave offeot bo the plea of res- 
judicata and dismissed the suit. On appeal 
the High Court affirmed the dooision as bo 
limitation but held the plea of res-judicata was 
bad and remanded the case under section 552 
of the Civil Procedure Code. An applioa- 
bioQ for leave to appeal to His Majesty in 
Council was refused on the ground that 
the order of remand did nob have the effect 
of determining a cardinal point in the 
suit. Reference was made to Kija Tussuduk 
B.asul Khan v. Farzand Hasain (26) where a 
plea of limitation was decided in favour of 
the defendants bub reversed on appeal. Leave 
to appeal to the Privy Council had been re¬ 
fused and special leave to appeal was applied 
for. Their Lordships of the Privy Council 

refused the application holding the order was 
nob a final order'. 

. ^ Bkarati v. Narasimha Bharaii 

(23) a decree had been passed on a oompro- 
miae. On appeal the High Court sent down 
certain issues for findings, and after the find¬ 
ings were i.uburned set aside the decree and 
remanded the suit to be proceeded within the 
prdiuary oourse as if there had been no com¬ 


promise. Leave to appeal to the Privy Gouq- 
oil was refused on the ground that the order 
of remand was not final, as it did not put an 
end to the litigation between the parties or 
dispose so substantially of the matter in-issue 
between them as to leave merely subordinate 
or ancillary matters for decision. 

In Krishna Prasad Singh v. Moti Ghand (24) 
the question now under discussion was not 
before the Judicial Committee and the case 
affords no assistance. 

In Krishna Chandra Ghosh v. Bam Narain 
Singh (25) an order deciding that the suit as 
framed was not barred by tbe Chota Nagpur 
Tenancy Act and remanding the suit for trial 
on the merits was held by the High Court nob 
to be a *fiDal order*. 

In Birendra Nath Roy v. Niupendra Nath 
^y (27) the plaintiff had sued the defendants 
in their individual capacity for possession of 
certain property and for a declaration of his 
rights. The Trial Court dismissed the suit 
apparently on the ground that the defend¬ 
ants could nob be sued in their indi¬ 
vidual capacity. The High Court set aside 
the order of dismissal and remanded the suit 
for a retrial directing that the defendants 
should be sued personally as well as exe- 
oubors and one of them '* as the residuary 
legatee and heir of Jogendra Nath.’* The 
Bubstanoe of the order was looked at and it was 
held that the order was neither a decree nor a 
final order within the meaning of section 
lOJ (a) of the Civil Procedure Code. 

In Nayari Venkataranga Bow Qaru v. 
Baja Keesraa Venkataram Narasimha Rao(23) 
orders of the High Court deciding, in one case 
that the pleadings held insufficient by the 
Trial Court were sufficient and in the other 
that the application of seobion 43 of the 
former Code in bar of the suit was wrong, and 
remanding the oases for trial on the merits, 
were held to be merely interlocutory and 
therefore nob appelable. 

In Dauby v. Tafazul Hussain (29) it was 
held that tbe order of the High Court setting 
aside a decision of the Trial Court that the 
trial of tbe suit was barred by the rule of 
res-judicata and remanding the ease for a trial 
on the merits was not a final order inasmuch 
as it only decided one of the questions in dis¬ 
pute between the parties an d did not conclude 
the case. 
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the suit. It will be observed that the ques¬ 
tion in each ease is whether an issue, upon 
whioh the High Court has pronounced its 
opinion, is or is not a cardinal point in the 
case, and it is not always easy to answer this 
question. It seems to me that the determi¬ 
nation of the matter depends not only upon 
the nature of the issue itself, but also upon 
its importance as compared with that of 'the 
other points arising in the suit. The test lai<i 
down by the Privy Council is, by no means, 
a certain one, and it is on account of this un¬ 
certainty that the High Courts in India have 
expressed divergent opinions as to whether an 
order of remand determining a question such 
as that of the limitation of a suit constitutes 
a final order as contemplated by the section. 

There can be little doubt that a matter of 
procedure can never be treated as a cardinal 
point in the suit. Nor can an issue, which 
does not dispose of the rights of the parties, 
belong to that category. There may, how¬ 
ever, be other issues in a case which deal with 
the rights of the parties, but I do not think 
that every one of them can be held to be a 
cardinal point. It is impossible to lay down 
any hard and fast rule which would solve the 
p. oblem in every case, and it is the duty of 
the Court to determine in each case w’hether 
the order sought to be appealed against com¬ 
prises a decision on a crucial issue which goes 
to the root of the case, or whether it is a 
mere interlocutory order. 

l’>ow, the only matter decided by the High 
Court iu the present case, is that the plaint¬ 
iffs have established their locus standi to 
bring the action. No decision on the rights 
of the parties has yet been given, and 1 con¬ 
sider that an issue of that character, deciding 
purely a preliminary point and not dealing 
with the merits of the dispute, cannot be 
regarded as the principal matter in contro¬ 
versy between the parties within the meaning 
of the rule laid down by the Privy Council. 

My answer to the question submitted to 
the Fuli Bench is that the order of remaud in 
this case is not a final order, and that the test 
of finali tyds whether the order, as made, fin¬ 
ally disposes of the rights of the parties. 

Harr ton, J. —I agree and have nothing to 

'fldd. 

AppUcaiion refused. 



NAGPUR JUDICIAL 
COMrvlISSIONERS COURT. 

Civil Revision No. 209-B of 1922. 

April 14. 1923. 

Present :—Mr. Prideaux, A. J. C. 

BANOOBI— Applicant 
versus 

Y AKUBKHAN—Non -applicant. 

Civil Procedurd Code (Act V of 1908), O. VI, r 17— 
Ex pact« proceedings-Amendment of plaint—Notice to 
defaulting defendant—Interlocutory orders—Revision— 
t neral rule. 

If a party does aot appear after being duly sum¬ 
moned, hrt is not entitled to any fresh notice daring 
the pendency of the suit and has no right to impeiob 
an order of amendment of plaint pas-icd cx parte 
against him. (p a75. ool. 2). 

It is not usual to interfea in revision lo the case 
of interlooub^iry orders against whioh though no 
appeal may lie. their correctness can be cballeoRed 
in an appeal against the final decree in the suit 
(p 376,ool. 1). 

Application for revision of the order of the 
Additional District Judge, Akola, dated 
3rd November 1922, in Civil Suit No-2 of 1921. 

Mr. S. B. Gokhale, for the Applicant. 

Mr. A. V. Khare, for the Non-applioanfc. 

ORDER. —The case from whioh this ap¬ 
plication for revision arises proceeded ex parte 
against Banoobi the present applicant. After 
the case had been heard and adjourned for 
argument the plaintiff applied for an amend¬ 
ment of the plaint which has been allowed. 
Banoobi complains that this was done without 
issuing notice to her which is a fact. But it 
seems to me that if a party doe^ not appear 
after being duly summoned he or she is not 
entitled to any fresh notice during the pen¬ 
dency of the suit, otherwise it would have to 
be held that the change in the aspect of any 
suit or the introduction of pleadings going 
beyond the facts mentioned in the plaint 
would be sufficient causa to cancel ex parte or¬ 
ders passed and to give a defaulting defendant 
another opportunity of appearing. I do not 
think applicant has any ground of complaint in 
not being noticed for the hearing in which the 
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question of allowing or disallowing the amend¬ 
ment was to be argued. 

As regards the merits of the case, I have 
to-day decided in another revision case arising 
from the same suit, namely Anwar Khan v. 
Yakah Khan (l) in which Banoob’s brother 
Anwarkhan is the applicant that no ground 
for interfering with the discretion exercised 
by the presiding Judge in allowing the amend¬ 
ment exists. I need not repeat all the argu¬ 
ments used in that case beyond stating that 
it is not usual to interfere in revisioil in the 
case of interlocutory orders against which 
though no appeal may lie their correctness 
can be challenged in an appeal against the 
final decree in the suit. For these reasons I 
dismiss this application with costs. I fix plead¬ 
er’s fee at Rs. 15. 

G- R. D. Application dismissed. 

(1) 79 lad. Gas. 911. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 2042 

OF 1923. 

August 6, 1923. 

Present :—Mr. Justice Spencer and Mr. 

Justice Devadoss. 

K. P. S. KARUTHAN CHETTIAR — 

Petitioner 

versus 

R. M. M. RAMAN CHETTY —Respondent. 

Provincial Insolvency Act (V of 1920), s. 1%—Limit¬ 
ation Act {IX of 1908), s. 5—Applicability of a.’JB 

to tnaolvency proceedinga initiated before the new Act 
of 1920. 

^Section 79 of the Provinoial lasoWecoy Aot of 1920 
did not oreatfi for the first time or take away any 
sobstantive right but it merely regulated the prooe- 
dure applicable to appeals and applioations under the 
Provinoial Insolvenoy Aot^ so that seotion 73 is 
applioable to insolvenoy prooeedings initiated before 
the Aot of 1920. (p. 877, ool. 1.) 

Petition praying that in the circumstances 
stated therein the High Court will be pleased 
tv grant leave to appeal to the High Court 
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against the order of the District Court of 
Bamnad at Madura, in C. M. P. No. 63 of 1919. 
in I. P. No. 27 of 1913 (on the file of the 
Official Receiver’s Court, Ramnad, in I. P. 
No. 15 of 1913, on the file of the District Court 
of Ramnad at Madura.). 

Mr. G. S. Venkataoharicvr, for the Petitioner, 

Mr. L. A. Qovindaraghava Aiyer^ for the 
Respondent, 

FACTS. —In proceedings in insolvenoy 
after adjudication of a person as insolvent, a 
creditor filed a petition under sections 42 and 
43 of the Provincial Insolvency Act alleging 
that the action of the insolvent in filing the 
Insolvenoy petition was fraudulent, that he 
had deliberately suppressed books of accounts 
and had falsely stated they did not exist or 
were destroyed. The prayers were to annul 
the adjudication under section 42 and to take 
action under section 43 and sanction the 
prosecution of the insolvent. 

The District Court, however, dismissed 
the petition holding that the petitioner was 
only a creditor and not a person interested 
within the meaning of sections 42 and 43 
and had no locus standi to maintain the peti¬ 
tion. 

The order was passed in September 1920 
after the new Insolvenoy Aot V of 1920 had 
come into force. 

An appeal was filed to the High Court 
Karuthan Chettiar v. Reman Ghettiar (l) 
against the'said'order. No leave to appeal was, 
however, obtained. Two days before the appeal 
came in for actual hearing, in view to possible 
objections on the ground that there was no 
right of appeal without leave obtained against 
the order refusing to interfere under sec¬ 
tions 35 and 69 of the new Aot corresponding 
to sections 42 and 43 respectively of the old 
Aot, the present petition C. M. P. No. 2042 of 
1923 was filed asking for leave to appeal and 
for excusing the delay under section 78 of the 
new Provinoial Insolvenoy Aot. 

. (H 79 Ind, Ga^. 840 : 46 M. L. J. 8 O 4 : (1928) k 
W. N. 888 : 18ti. W. 837: 83 M. Ii. T. 188 : (1924) 
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In Prttkash Chandra Sarkar v. Brindahan 
Chatkira Sarkar (30) tho oalor souijhb to bo 
appealed to the Privy Counoil had been paesod 
on a petition oC revistoo, tbu deoieion of 
the Execution Court being adirmed. Leave 
to appeal was refused the prinoiplo followed 
being that the order was not final as it did not 
finally determine the rights of the parties in 
oontroversy in the suit. 

In Mohammad Karim Khan v. Sadiq 
Hussain (2) during tho pendonoy of a suit 
for pre-emption the plaintit! pre-emptor gifted 
the property, on tho ownership of which he 
based his claim to pre-empt tho property sold 
to bis son. The gift included a right to cou- 
tinue the pending suit for pre-emption. The 
son applied to be added or substituted as a 
plaintiff but the Trial Court held that the 
right of pre-emption was not transferable and 
the donee could not continue the suit. He 
also held that the donor had lost his right of 
pre-emption by transferring the property, tho 
ownership of which had given him that right 
and dismissed the suit. On appeal these find¬ 
ings were sot aside and the case remanded to 
the Court below for trial on the merits. An 
application was made for leave to appeal to Has 
Majesty in Council against this order of remand 
but was refused on the ground that the order 
in question did nob finally decide the rights of 
the parties in the litigation which did not 
depend mainly on the determination or the 
light of the donee to sue but depended largely 
on the determination of the other issues raised 
in the defence. 

In Sri Krishna Dos v. Benares Hindu 
University (31) applying the definition given 
in Firm of Bamchand Manjimal v. Firm of 
Qoverdhandas Vishindas Batanohand (11) that 
“ an order is final if it finally disposes of 
the rights of the parties", it was held that 
an order deciding that an incorporated body 
is a iu^oial person legally competent to dis¬ 
charge the functions of an executor and, as 
such, to apply for probate, but without deciding 
whether it is entitled to the grant of probate, 
was not a final order within the meaning of 
section 109 {a) Civil Procedure Code. 

After a careful consideration of these 
authorities 1 have arrived at the couclusion 
that the pronouncements of their Lordships of 
the Judicial Committee in Bakimbhoy 
Uabibbhoy t. Turner (3), Saiyid Mushar 


Hoscin V. Bodha BVn (4), Badhn. Kishan v. 
Collector of Jaunpur (l6l, aud Firm of 
Bamchand' Manjimal v. Finn of GourdUandas 
Vuhiiidas Lialanchand (11) make it almudatitly 
clear that Mr. Shauiair Chaud’s ooubeiibiou is 
uiiteuablo, and that the determining fuotiur is 
nob tho effect on tho suit a decision iu iavour 
of the applicant would have if the proposed 
appeal to tlio Privy Connoil wore succeselul, 
but the immediate en’oet on the spit of blie 
order sought to be appealed against. I also 
consider that it had boon laid down by bheso 
proDouncomonts that au order is a final 
order" within the moaning of section 109 (a) 
of the Civil Procedure Code only if it decides, 
or has the effect of deciding, the cardinal issue 
in the suit, (that is an issue going to the 
foundation of tho suit) and thus disposes of the 
rights of the parties in the litigation, it being 
permissible to examine not only the ord(?r bub, 
the oircumsbauces of the case with a view to 
ascertaining the effect of the order on tho suit. 

I take this bo be the view of the majority, if 
not of all, of the authorities examined above, 
and I think the probability is that it would be 
possible to reconcile the different views taken 
by the small niioority if all tho facts of those 
oases ware known. This view is also in conso¬ 
nance with the English authorities on the 
point. 

In Issdkcs and Son v. Sabstein (32) it was 
laid down that the nature of the ordor in each 
case would determine whether it was final or 
interlocutory, and that if the order finally dis¬ 
posed of the rights of the parties it should be 
treated as a final order, but if it did not, it was 
an interlocutory order from which an appeal 
was nob enbertainabla.—See also Salamanv. 
Warner (33) and Bozson v. The Altrincham 
Urban District Council (34) referred bo by Via- 
oount Cave in Firm of Bamchand Manjimal v. 
Firm of Goverdhandas Vishindas Batan- 
ohani (ll). 

In Standard Discount Co. v. La Orange (36), 
Britt. L.J. says "No order, judgment, or other 

(32) (1916) 2 K. B. 139 ; 85 L. J. IL B. 1433 ; 114 
L. T. 924 ; 60 B J. 444 ; 32 T. L, R 370. 

(33) (1891) 1 Q. B. 794 ; 60 L. J. Q. B. 624 : 89 
W. R. 547. 

(34) (1903) 1 K. B 547 ; 72 L. J. K. B 271 ; 51 
W. R. 837 ; 67 J P. 3J7 : 19 T. L. R. 286 ; 1 Ii. G. R. 
639. 

(35) (1878) 3 0. P. D. 67 at p. 71; 47 L. J. a P. 8; 

87 L. T. 372 ; 26 W. R- 35. 
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proceeding can be final which does not at once 
affect the status of the parties for which ever 
side the decision may be given; so that if it is 
given lor the plaintiff it is conclusive against 
the defendant, and if it is given for the defend¬ 
ant it is conclusive against the plaintiff'.” 

My answer to the first part of the reference, 
therefore, is that it is the nature of the order 
sought to be appealed against, that determines 
the right to appeal, and that an order is a 
“final order” within the meaning of section 
109 (a) of the Civil Procedure Code only if it 
puts an end to the litigation between the par¬ 
ties or disposes so substantially of the matters 
in issue between them as to leave merely 
subordinate or ancillary matters for decision. 
Having regard to the above it follows that 
my answer to the second part of the refer¬ 
ence is in the negative as the order sought to 
be appealed against does not decide the rights 
of the parties in the litigation. 

I would, therefore, refuse the application 
with costs. 

Shadi Lai, C.J .—This application for leave 
to appeal to His Majesty in Council arises out 
of an action brought by certain Kbatrie of the 
town of Delhi for the administration of a trust 
alleged to have been created for public pur¬ 
poses of a charitable nature. The plaintiffs 
claimed to have an interest in the trust, and 
after reciting that they bad obtained the con¬ 
sent, in writing of the Collector for instituting 
the suit, they asked the Court to grant them 
the various reliefs specified in sub-ccobion (l) 
of section 92 of the Civil Procedure Code. 
The suit was resisted on several grounds 
which need not be set out here in exienso. It 
is sufficient to say that the pleadings of the 
parties gave rise to seven issues, of which 
only the following two are material for 
the purposes of this application :— 

(1) Is the sanction of the Collector defective? 

(2) Have plaintiffs an interest in the trust ? 

Now, the Trial Court while holding that 
the consent of the Collector was not open to 
any valid objection, dismissed the suit in 
limine on the ground that the plaintiffs did 
not have such an interest in the trust as 
would entitle them to maintain the suit. On 
appeal by the plaintiffs a Division Bench of 
the High Court dissented from this conclusion, 
and decided that the plaintiffs bad established 
Buoh interest in the trust as was oontemplated 


by section 92. The learned Judges, accordingly, 
set aside the decree dismissing the suit, and 
remanded the case for trial on the remaining 
issues. The defendants have made the present 
application for leave bo appeal to the Privy 
Council, and the question debated, before us 
is whether the order of the High Court 
amounts to a ‘final order’ as contemplated by 
section 109 of the Civil Procedure Code. The 
learned Counsel, cn both sides have invited 
our attention to a large number of decided 
oases in support of tboir respective contentions, 
but they admit that there is a conffict of 
judicial authorities in India as to the test to 
be applied in deciding whether a particular 
adjudication is or is not final order for the 
purposes of appeal to His Majesty in Council. 

The controversy is practically confined to 
the determination of the question whether an 
order made by a High Court reversing the 
decree of the Trial Court dismissing the suit on 
a preliminary point, and remanding the case for 
decision on the remaining issues, should or 
should not be treated as a final order within 
the meaning of section 109. Now, there are 
two views on the subject. According to one 
view, which appears to have been adopted by 
the Calcutta High Court, the test is whether 
the decision of the Trial Court, if restored by 
the Privy Council, would put an end to the 
suit altogether. If this view is to prevail, 
almost every order of remand reversing the 
dismissal of a suit on a preliminary point 
would be appealable to the Privy Council. The 
other view is that no order oan be treated as 
final nnless it finally determines the rights of 
the parties. 

I consider it unnecessary to refer to all the 
judgments cited at the Bar, because the prin¬ 
ciple to be deduced from the judgments of the 
Privy Connoil \x\Bahimhhoy Habtbbhoy v. 0, A, 
Turner (3) and Saiyxd Mazhar Hussain v. 
Mst. Bodha Bibi (4) and Bam Chand Mauji 
Mai V. OouareZ/ian Das, Vishan Das Batna 
Chand (11) is to the effect that an order com' 
prising the decision of the High Court upon a 
cardinal issue in a suit that issue being one 
that goes to the foundation of the suit, and one 
that can never, while that decision stands, be 
disputed again, is a final order for the pur¬ 
poses of appeal to Hie Majesty in Counoili 
notwithstanding that there may be subordi¬ 
nate inquiries yet to be made in disposing 
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the suit. It will be observed that the ques¬ 
tion in eaoh case is whether an issue, upon 
which the High Court has pronounced its 
opinion, is or is not a cardinal point in 
the case, and it is not always easy to 
answer this question. It seems to me that the 
determination of the matter depends not only 
upon the nature of the issue itself, but also 
upon its importance as compared with that of 
the other points arising in the suit. The test 
laid down by the Privy Council is, by no 
means, a certain one, and it is on account of 
this uncertainty that the High Courts in 
India have expressed divergent opinions as to 
whether an order of remand determining a 
question such as that of the limitation of a 
suit constitutes a final order as contemplated 
by the section. 

There can be little doubt that a matter of 
procedure can never be treated as a cardinal 
point in the suit. Nor can an issue, which 
does not dispose of the rights of the parties, 
belong to that category. There may, how¬ 
ever, be other issues in a case which deal with 
the rights of the parties, but I do not think 
that every one of them can be held to be a 
cardinal point. It is impossible to lay down 
any hard and fast rule which would solve the 
problem in every case, and it is the duty of 
the Court to determine in eaoh case whether 
the order sought to be appealed against com¬ 
prises a decision on a crucial issue which 
goes to the root of the case, or whether it is 
a mere interlocutory order. 

Now, the only matter decided by the High 
Court, in the present case, is that the plaint¬ 
iffs have established their Iccus standi to 
bring the action. No deoiuon on the rights 
of the parties has yet been given, and I con¬ 
sider that an issue of that character, deciding 
V purely a preliminary point and not dealing 
with the merits of the dispute, can not be 
regarded as the principal matter in controversy 
between the parties within the meaning of 
the rule laid down by the Privy Council. 

My answer to the question submitted to 
the Full Bench is that the order of remaud 
in this case is not a final order, and that the 
test of finality is whether the order, as made, 
finally disposes of the rights of the parties. 

Hafrison, J. —I agree and have nothing to 
add. 

ApplietUion refused. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 

Civil Revision No. 209-B op 1922. 

April 14, 1923. 

Presc7it: —Mr. Prideaux, A. J. C. 

BANOOBI— Applicant 
versus 

YAKUBKHAN— Non-applicant, 

Civil Proct dure Code (Act V oj 190S)—O. T’Z, r. 17 
—F.x-parte proceedings — Avuiidmt.ni oj plaint — i^’ottce 
to de/auUiug dcjtndant—luierloctdory orders—lievision 
^General rule. 

If a party doeii not appear after being duly sum¬ 
moned, be i,ot entitled to any fre-b notice during 
the pendenoy cf the suit and has no right to impeacb 
an order of an endment of plaint passed cx-parie 
against him- ip, *375, ool. 2) 

It 13 not usual to interfere in revision In the oase 
of inteclooutory orders against which though no 
appeal may lie, their oorreotness can be challenged 
in an appeal ag iinst the final dacreo m the suit, 
(p. 376, ool. 1) 

i.\pplication for revision of the order of the 
Additional District Judge, Akola. dated 3rd 
November 1922, in Civil Suit No. 2 of 1921. 

Mr. S. B. Gokhale, for the Applicant. 

Mr. A. V. Khare, for the Non-applicant. 

ORDER. —The case from which this ap¬ 
plication for revision arises proceeded ex parte 
against Banoobi the present applicant. After 
the case bad been heard and adjourned for 
argument the plaintitT applied for an amend¬ 
ment of the plaint which has been allowed. 
Banoobi complains that this was done without 
issuing notice to her which is a fact. But it 
seems to me that if a party does not appear 
after being duly summoned he or she is not 
entitled to any fresh notice during thependenoy 
of the suit, otherwise it would have to be 
held that the change in the aspect of any suit 
or the introduction of pleadings going beyond 
the facts mentioned in the plaint would be 
sufficient clause to cancel ex parte orders passed 
and to give a defaulting defendant another 
opportunity of appearing. I do not think ap¬ 
plicant has any ground of complaint in not 
beiog'notioed for the hearing in which the 
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quoskion of allowing or (lieallowing the amend¬ 
ment was to be argued. 

As regards the merits of fcbe case, I have 
to-day decided in another revision case arising 
from the same suit, namely Anwar Khm v. 
Yakah Klim (1) in which Banoob’s brother 
Anwarkhao is the applicant that no ground 
for interforing with the discretion exercised by 
the Presiding Judge in allowing the amend¬ 
ment exists. I need not repeat all the argu¬ 
ments used in that case beyond stating that it 
is not usual to interfere in revision in the case 
of interlocutory orders against which though 
no appeal may lie thoir oorreotnoss can be 
challenged in an appeal against the final decree 
in the suit. For these reasons I dismiss this 
application with costs, 1 fix pleader’s fee at 
Rs. 15. 

G. R. D. Application dismissed, 

(l) 7p Ind. Gas. 911. 


MADRAS HIGH COURT. 

Civiii Miscellaneous Petition No. 2042 

OF 1923. 

August 6, 1923. 

Present :—Mr. Justice Spencer and Mr. 

Justice Devadoss. 

K. P. S. KARUTHAN CHBTTIAR— 

Petitioner 

versus 

B. M. M. RAMAN CHETTY— Respondent. 

Provincial Incolvency Act (E o/l920) «. 16—Limit- 
ation Act (IX of I'.JOl) s. 6 Applicability of s. 79 
to inaolvcncy proccedmgs initiated before the new Act 
ofvno. ^ 

SeobioD 78 o! tho Provincial losolvenoy Act of 1920 
did not create for the first time or take away any 
flubstaotive right but it merely regulated tho prooa- 
dure ai'plioable to appeals and apol-'cations under the 
Provincial Insnlveooy Act, ao that section 78 la 
applicable to iusolvenoy prooeefings initiated before 
the Act of 1920 (p 377. col. 1 ) 

Petition praying that in the oiroumBtanoes 
stated therein the High Court will be pleased 
to grant leave to appeal to the High Court 
against the order of the District Court of 
Bamnad at Madura in 0. M. P. No. 63 of 1919 


in I. P. No. 27 of 1913 (on the file of the 
Official Receiver’s Court, Bamnad in I. P. 
No. 15 of 1913 on the file of the District Court 
of Bamnad at Madura.) 

Mr. C. S. Venkatachariar, for the Petitioner. 

Mr. L. A. Govindaraghava Aiyer^ for the 
Respondeut. 

FACTS . — Karuthan Chetty v. Baman 
Chetty {C. M. P. No. 2042 of 1993 : 46 M. L. 
J. 844) is connected with Karuthan Chetty v. 
Baman Chetty (C. M. A. No. 69 of 1921: 46 
M. D. J. 804) sent in December, 1923. 

In proceedings in insolvency after adjudica¬ 
tion of a person as insolvent, a creditor filed a 
petition under sections 42 and 43 of the Pro* 
vinoial Insolvency Act alleging that the 
action of the insolvent in filing the Insolvency 
petition was fraudulent, that he had delibera¬ 
tely suppressed books of accounts and had 
falsely stated they did not exist or were des¬ 
troyed. The prayers were to annul the 
adjudication under section 42 and to take 
action under section 43 and sanction the 
prosecution of the insolvent. 

The District Court, however, dismissed 
the petition holding that the petitioner was 
only a creditor and not a person interested 
within the meaning of seotions 42 and 43 
and had no locus standi to maintain the peti¬ 
tion. 

The order was passed in September 1920 
after the new Insolvency Act V of 1920 had 
oome into force. 

An appeal was filed to the High Court 
Karuthan Ghettiar v. Baman Ghettiar (l) 
against the said order. No leave to appeal was, 
however, obtained. Two days before the appeal 
came in for actual hearing, in view to possible 
objections on the ground that there was no 
right of appeal without leave obtained against 
the order refusing to interfere under sec¬ 
tions 35 and 69 of the new Act oorrespooding to 
sections 42 and 43 respootively of the old Act, 
the present petition C. M. P. 2042 of 1923 
was filed asking for leave to appeal and for 
exousing the delay under section 78 of the 
new Provincial Insolvency Act, 

(1) 79 Ind. Oaa 540: 46 M. L. J. 804 : (1023) M. 
W. N. 838 : 18 L. W. 837 : 38 M. L. T. 188 ; (1994) 
A. I. B. (H.) 185. 
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ORDER. —The application has been made 
nearly 8 years after the order sought to bo 
appealed against was passed. 

It is contended that section 6 of the Indian 
Limitation Act cannot be applied, because 
section 78 of Act V of 1920 conferred a new 
right after the inception of theso insolvency 
proceedings. Wo consider that this section 
did not create for the first time or take away 
any substantive right, but that it merely 
regulated the procedure applicable to appeals 
and applications under the Provincial Insol¬ 
vency Act. 

We have, therefore, power to excuse delay, 
and the fact that leave to appeal was not 
necessary under the old Act (III of 1907) is a 
sufficient reason for doing so. 

Leave to appeal is granted under section 
76(3) of Act V of 1920. 

V. N. V. Petition allowed. 


PATNA HIGH COURT 

Appeal from Appellate Order 
No. 248 OF 1922. 

May 2, 1928. 

Present :—Sir Justice B. K. Mulliok, Kt., and 

Mr. Justice Maepberson. 

JUGAL KISHORE NARAYAN SINGH 
AND OTHERS—DeCEEE-HoLDEBS— 

Appellants 

versus 

BHATU MODI and others— 
Judgment-Debtors—Respondents, 

Landlord and Tenant—Decrees for rent against ie^ 
nant—Sale in exeoutton oj jirst decree subject to liabi- 
*ttV jor the ucond—Execution of second decree, uhelher 
can proceed, 

a holdicg hat been onee told ?n exeoi:tion of 
a reot derree and has parted out of the pofsessioo cf 
the tenant it cannot oidinatily be agaiu sold in ex- 
eoution of an) other decree let root due by ibe -ame 
tenant, except in oaiet when the execution Court, 
allows the holding to be sold eubjeot to a liability to 
satisfy another ontalanding decree, (p. 878, ool. 1) 

Haradhan Ohaiteraj y. Kartik Chandra, 6 0. W. N. 
877, tefened to. 

I C-ie 


The landlord obtained a rent decree against tbe te¬ 
nant for a oertaio number of years; subsequently he 
obtained another decree for another period i*! }ear 0 . 
In exeoution of the Arr^t deoree be brought tho boldiog 
to sale and it wa'^ .‘?old •subject to a liability to patiafy 
the other deoree He then instituted another execu¬ 
tion ortse for the reahsation of tbe second decree and 
asSed for tbe attaohmont of other property of the 
tenant: 

Held, that the judgment-debtor should have object¬ 
ed at tbe outset to tbe irregular sale and not having 
dooe so, the deoiee-holder could not be estopped from 
proceeding with the exeoution. tp. 378, ool, 2.) 

Appeal from an order of fcha District Judge, 
Monghyr, dated tho 29th August 1922, con¬ 
firming an order of the Subordinate Judge, 
Monghyr, dated the 20bb December 1921. 

Mr, K. P. Jayaswal, for tbe Appellants. 

Mr. A. B. Mukharji, for the Respondents. 

JUDGMENT. 

Mullick, J. —This case illustrates tbe 
difficulties wbiob arise when in execution of a 
decree for arrears of rent the Court sells the 
holding subject to a liability for tbe arrears of 
years other than those in suit. Tbe matter 
was considered in this Court in Saiyid Muham¬ 
mad Jawad Hussain v. Maharaja Kumar 
Gopal Harain Stngh (1), and it would seem 
that here the irregularity has resulted in a 
loss against which tbe judgment-debtor can 
get no relief. 

The facts are that on the 30bh July 1910 
tbe landlord obtained a rent deoree, against 
the tenant for the years 1314, 1315 and 1316 
F. S. for a sum of Bs. 641-11-0. He brought 
a second suit for the years 1317 to 1320 which 
was decreed on tbe 29th August 1914 for a 
sum of Rs. 935-13*0. In execution of the first 
decree he then brought the holding to sale in 
May 1915 and it must now be taken as estab¬ 
lished that it was sold subject to a liability to 
satisfy tbe second deoree. The landlord then 
instituted execution case No. 23 of 1921 for 
the realisation of the second deoree and asked 
for tbe attachment of properties other than 
the bolding but the Subordinate Judge by bis 
order dated tbe 20th December 1921 bald 
that as the decree-holder was himself the 
auction-purchaser and bad bought the holding 

(1) 80 Ind Gas. 328 : 3 P. Ij. T. 348. 
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subjecti to the liability to satisfy the second 
decree the debt was satisfied and the exeeatioa 
conld not proceed. 

Id appeal the learned District Judce held on 
the 29th August 1922 that there was an equit¬ 
able estoppel in the case and that the proper 
course was for the deroe-holder to sell the 
holding first and then if the decree remained 
unsatished to proceed against the other pro¬ 
perties of the judgment-debtor. 

The present second appeal is filed against 
the District Judge’s order. 

Now it is settled that after a holding has 
been once sold in execution of a rent decree 
and has passed out of the possession of the 
tenant it can not ordinarily be again sold in 
execution of any other decree for rent due by 
the same tenant. An exception, however, has 
been made in cases where the execution Court, 
though irregularly, allows the holding to be 
sold subject to a liability to satisfy another 
outstanding decree ; in such cases the auction- 
purchaser is concluded by res’jucUcata and the 
landlord is competent to proceed in the first 
instance against the holding and to call upon 
the auction-purchaser to discharge the liability 
which he has undertaken. That was the 
principle of the decision in TLa^a lhan Chalteraj 
V. Eartih Chandra (2), on which the respon¬ 
dent now relies; but that case has no 
application at all where the decree-holder is 
himself the purchaser. I take it that the 
judgment-debtor could not have resisted the 
attachment of other properties if after the sale 
the decree-holder had changed bis mind and 
declined to proceed against the auction- 
purobaser. The law gives the decree-holder 
an option and I cannot see how any estoppel 
arises. But it is contended that there was 
some representation by the decree-holder by 
reason of which the tenant was induced to 
change his position. Now the representation 
must be a statement of fact and not of a 
proposition of law, and it is dear that.ithe 
decree holder has said nothing which he now 
desires to repudiate. If the representation was 
that there was a second decree outer-anding 
then there was nothing incorrect in that 
statement and no question of a change of 
position by reason of such a representation 
can ariis. If the representation was that the 
prc,''..rty was in la’; liable to be again sold in 
execution of the second decree that was a 
(2) ? 0. W. N. 877 


statement of a proposition of law and oaunot 
raise an estoppel, and even if the decree- 
holder bad gone so far as to represent 
that he would not execute the second 
decree at all except by the sale of the 
holding (which is not found in this case) 
the decree-holder would not be estopped by 
the mere expression of such an intention. It 
is said that the judgment-debtor might, if he 
had been aware that the decree-holder would 
exercise his option as against the other pro¬ 
perties, have applied to get the sale set aside 
under O. XXI, r. 89 Civil Procedure Code. The 
reply is that the decree-holder has no 
responsibilty in the matter. It may be that 
the judgment-debtor has been beguiled into a 
sense of security, but after ail that is his own 
fault. ITe should have objected at the outset 
to the irregular sale and not having done so 
he must suffer the consequences. 

The result is that the appeal will be decreed 
with costs in this Court and the Courts below. 

Maepherson, J. —I agree. 

K. s. D. Appeal allowed. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 788 of 1922. 


January 7, 1924. 

Present :—Mr. Justice Krishnan. 


ABDUL JAFFAR SAHIB AND OTHERS 
—Defendants -Appellants 

versus 

K. VENUGOPAL CHETTIAR AND OTHERS 

—Plaintiffs —Respondents. 

Contract Act {IS of 1872) s. 263 —Parinow/j»P- 

Dcath of partner—Partnership conlinxied-^Accounts oj 
old partnerskipt suit for^Limttation. 

When a partner dies, the partnership comes to 
end under the''ontraot Aot. But if the remaining 
partoerA ooniioue the ba-in"39 then for the pu'pisfl 
of ascertaining wha5 eh+ro those remaining parsners 
brought into the new p\rtnorship, an a^'ccunh m»y 
have to be taken of the old partnership and thore will 
b:* no quo>«tioa of lirait.»!.ion in •juob a oase for the ao- 
o unt of th'« old p^r noc-hi ’ is taken »‘0t for the pjr* 
pose of en otoirg any o'.'im to the money due a* 
pr fits in that p»ttut*rahip but for the purposed 
a^cetiaioiog what the capital supplied by th® °'l®" 
tinuing paitnete was to the new parmeesbip. (P* 
ool. 1) 

Ahimhsa Bibi v. Abdul Kadirt 26 M. 36, followed. 
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Appeal against the decree of the Court of 
the Subordinate Judge -of Vellore in A, S. 
No. 196 of 1931 (A. S. No. 331 of 1920 on the 
file of the District Court of North Aroot) pre¬ 
ferred against the decree of the Court of the 
District Munsif, Tiruvannamalei in O. S, 
No. 631 of 1918. 

Mr. S. T, SrinivasagopaJachariar^ for the 

Appellants. 

Messrs. N. Swaminatha Iyer and K. G- 
Srinivasa Iyer, (or the Respondents. 

JUDGMENT. —Tn this case the plaintiff 
brought a suit for dissolution of partnership, 
for the taking of accounts and for recovery of 
money due to him as profits. It would appear 
that the plaintiff, the 2nd, 3rd and 4th defend¬ 
ants and the Ist defendant's father had a 
partnership in bamboo trade from 1912 to 
1913. The let defendant's father died in that 
year and that of course in law amounted tj a 
dissolution of the partnership. Nevertheless 
the same bamboo trade was carried on by the 
2nd and 3rd defendants along with let defend* 
ant who was the son of the deceased man and 
plaintiff was also added as a partner. It is a 
question in this case whether the plaintiff 
came in as a partner or only as a sub-partner 
of defendants Nos. 1 and 3 alone. The Subordi¬ 
nate Judge has found that in taking the plaintiff 
into the firm of defendants Nos. 1 to 3, the 
defendants Nos. 1 and 3 who alone entered into 
the contract with the plaintiff under 
Es. A really acted on behalf of the firm 
inoluding the* 2nd defendant and I think 
I must accept that finding as a finding 
of fact and hold that the plaintiff be¬ 
came not a sub-partner but a partner in the 
second partnership which continued till 1917. 
The plaintiff is now suing for the accounts to 
be taken not only of the trade from 1913 to 
1917 but also of the trade in 1912-1913. It is 
contended before me that the claim to take 
accounts of 1912-1913 partnership is barred by 
limitation and those accounts should be exclu¬ 
ded from the decree. No doubt when a part¬ 
ner dies, the partnership comes to an end 
under the Contract Act, But nevertheless as 
was held in the case in Ahinsa Bihi 'v. Abdul 
Kader Sahib (1) if the remaining partners 
continue the business, for the purpose of as¬ 
certaining what shares those remaining part¬ 
ners brought into the new partnership an 
(1) 96 U. 96. 


account may have to bo taken of the old part- 
nersliip and there will bo no question of limi¬ 
tation at all in such a case as that, for the 
account of the old partnership is taken not 
for the purpose of enforcing the claim to the 
money due as profits in that partnership but 
for the purpose of ascertaining what the capital 
supV)iied by the continuing partners was to 
tlie now partnership. In that view there will 
bo no question of limitation preventing the ac¬ 
counts of the old partnership being taken. I 
think that principle applies to this case. No 
doubt here one of the partners, 1st defendant 
in the second partnership, is a newly added 
partner. Neverbbloss be was the son of his 
father who was the previous partner, and 
apparently the father’s share was treated as 
the sou’s in the new partnership The father’s 
other heirs if any are now barred from claim¬ 
ing any share in the profits of 1912-1913 trade 
and the 4th defendant also who went out from 
the partnership in 1913 will also be barred 
from claiming a share in the trade but as 
between ‘the various persons who are now 
members of the new partnership, there will 
be no bar of limitation for the purpose of 
taking accounts of 1912-1913 partnership. As 
regards the share itself of the plaintiff, the 
agreement under Ex. A was that he should 
be given a two annas share in the rupee 
of the profits, lb is contended by the learned 
Advocate for the appellants that it means 
a two annas share only in the profits of de¬ 
fendants Nos. 1 and 3 and as they are getting 
only an eight annas share, it means only one 
anna share in the whole of the profits. 1 do 
not think that that contention is right, more 
especially as I find that the plaintiff became 
really a partner of the firm including the 2nd 
defendant and as it is clear that what was in¬ 
tended was that out of the total share of the 
profits the plaintiff should have a two annas 
fraction, and when accounts are taken and the 
pro6ts are ascertained the plaintiff will be 
given that share as decreed by the lower 
Appellate Court. 

It is also contended that there is no finding 
that the accounts of the previous partnership 
of 1912-1913 were not taken and settled and 
therefore I should call for a finding on that 
point before 1 decide that the case in Ahinea 
Bihi v. Abdul Kader (1) quoted above applies. 

I do not think that that is correct, for the 
Subordinate Judge says expressly in paragraph 
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3 of his judgmoDb thab the plaintiff alleges in 
bis plaint a oonbinuance ol the same business 
and tbab he and bis witnesses prove that 
plaintiff’s accounts of such business were not 
settled. That 1 think is a clear Boding on the 
point, and it will be orroueous to call for a 
fresh Bndiog on a point like that. All the points 
taken in Second Appeal failing, the Second 
Appeal fails and is dismissed with costs. 

V. N. V. Appeal dismissed. 

Z. K. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1671 of 1922. . 

April 24, 1924. 

Present t —Mr. Justice iNeave. 

KEDAR NATH and another — Defendants 

—Appellants 

versus 

JAGANNATH SINGH and OTHERS — 
Plaintiffs and Defendants— 
Respondents. 

U, P. Land Revenue Act {III o/ 1901) s. 283 (it) — 
Pariitten proceedings^Suil to modify partition record, 
maintainatnltty oj. 

A partition record la analogous to a deoree defining 
the lights of parties gi^eo inter parUs and operates 
Ska resjudicuia. (pbbl, col l.) 

A suit by a person who was a party to a partition 
ptcceediug to have the result ot tho partition as en* 
teren in the partition teoord modified on the allega¬ 
tion that there has been a mistake, is barred by the 
provision contained in section 233 (k) of the U. P. 
Land Revenue Act. (p- 3dl, col- 1.) 

Case-law discussed. 

Appeal from the deoree of the Disbriot 
Judge, Bareilly, dated the 26th of July 1922. 

Mr. P. Xf. Banerji, for the Appellants. 

Mr. N. P. Asthana, for the Respondents. 

JUDGMENT,—The facts out of which 

this appeal arises are as follows :— 

In 1913 the plaintiffs were recorded as oo- 
sharers of 1 huwa, 3 biswansis odd. Jagan 
Nath and others, the pro forma defendants, 
were recorded as oo-sbarers of 18 biswansi'. 


odd. Partition proceedings were instituted in 
1913 at the instance of anobher'eo-sharer, but 
the plaintiffs and Jagan Nath both applied to 
have their shares made into separate It 

is not now disputed that in drawing up the par¬ 
tition proceeding a mistake was made and that 
the share of the plaintiff was wrongly dimini¬ 
shed by six bisivamis which were added 
to the share of Jagan Nath. The partition 
was confirmed in 1914, and a new Khewat 
prepared in accordance with it. The profroma 
defendants have since sold their share to the 
defendants appellants, including the six 
biswansis wrongly added to it. The present 
suit was brought by the plaintiffs in 1921, 
after tho defendants appellants had obtained 
mutation, on the allegation that owing to a 
fraud committed by the patwari and Jagan 
Nath and others, the fard taqsim bad been 
wrongly drawn up. The plaintiffs had not dis¬ 
covered the mistake till the mutation preoeod* 
ings were begun. 

Both the Courts have found that there was 
DO fraud. The partition proceeding in which 
the mistake occurred, was signed by all 
the co-sharers including the present plaintiffs. 

The main defence set up was that the suit 
was barred by section 233 (k) of the Land Re- 
venue Act. This was repelled by both the 
Courts below, who found that this seotion had 
no application. 

In appeal the same plea is taken and the 
learned Counsel for the appellant relies on 
several rulings of this Court and in particular 
Rogkubir Singk v. Tulshi Ram, U) which 
it was held that a suit for correotion of mi^' 
takes made in a partition khewat was barred 
by the principle of res judicata, as the plaintiff 
ought to have raised this question in the 
partition proceeding. One of the main grounds 
on which the decision was based was that 
the appellant had bad ample opportanity for 
putting forward any objections, but did not do 

BO. 

Seotion 233 (K) of the Land Revenue Act 
provides that no person shall institute any 
suit in the Civil Courts with respect to parti¬ 
tion or union of Mahals, except as provided in 
sections 111 and 112, that is, unless he has 
already made an objection before the Collec¬ 
tor, who has directed him to proceed to the 
Civil Court, or unless the Collector has decided 

(1) 99 lad. Cas. 223 ; 13 A. D. J. 618* 
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on Buoh objeofcion himeelf. Ife is oonteaded 
that in the present case the partition prooea* 
ding must under section 114 ot the Laud 
Bevenue Act have been submitted to the 
Oolleotor for confirmation and that before it 
was finally confirmed the plaintiffs had the 
opportunity of discovering the mistake and 
applying for its correction. 

The learned advocate for the rospondents 
contends that the plaintiffs had no reason to 
suppose that any mistake had been made. 
Their own application and that of Jagan Nath 
each contained a correct description of the 
respective shares. He further relies on two 
Full Bench rulings of this Court: Shambhu 
Singh V. Daljit Singh, (2) Kalka Prasai v. 
Mon Mohan Lai. (3) In both of these the facta 
were similar but one important detail, which 
distinguishes the case of Shambhu, Singh v. 
Daljit Singh (2) from the present case, is that it 
was found that no notice had been given of the 
partition to the rightful owner of the land. 
Both these oases were considered later by a 
Full Bench of this Court in Bijai Misir v. Eali 
Prasad, v4) in this latter case it was held by a 
maiority of the judges that, where the appel¬ 
lants were parties to a partition and the pro¬ 
perty in dispute was the subject matter of 
that very proceeding, the case was a very 
clear instance to which section 233, Clause K 
applied and that the suit was barred by reason 
of the prohibition contained in that section. 

It seems to me that the present suit is an 
attempt to set aside the partition and is bar¬ 
red by section 233 (K). The plaintiffs were 
evidently guilty of extreme carelessness at the 
time of partition and the error, which has 
occurred in the partition proceeding, is due to 
their lack of attention at the proper time. As 
has been pointed out by the Board of Revenue 
in Shibia v. Umrao Singh (5), the partition 
rMord is analogous to a decree deffning the 
rights of parties given inter parties. The 
plaintiffs’ case is a hard one, but they have no 
one but themselves to thank for the position 
in which they find themselves. 

The appeal is allowed with costs in all 
Courts including in this Court costs on the 
higher scale. 

Appeal allowed. 



88 Ind. Oaf, 19; 88 A. 248; 14 A. L. J. 293 
83 Ind. Oas, tt6 ; 14 A. li. J. 878 : 38 A. 302. 

41 Ind. Gas. 912 : 89 A. 469 ; 15 A. L, J. 490. 
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PRIVY COUNCIL 

Ai pEAti FROM Bombay Hioh Court. 

February 1, 1924. 

Present Lord Atkinsou, Lord Wrenbury 
and Lord Phillimoro. 

RAMJIVAN NBV ATI A -Appellant 

versus 

H. BHIKAJI & CO.— Respondent. 

Veiidor aiiA purchaser-^Contrad for purchase oj 
goods—Goods to bear specified numbers—Numbers not 
descriptive of quality—Vendor forwarding goods of re¬ 
quired quality bearing different nHmbers~-‘Purchascr, 
xohether can refuse acceptance 

The defeedantf ooatraotad to pnrohasd from the 
plaiatifle some bales of loogolotb of their manu'ao- 
ture of a partioalar qualify and bearing certain ppcoi- 
Bed numbers. The plaintiOe forwarded oiotb ot the 
required quality and description but bearing different 
numbers and explained that there was a olerioal 
etror in the ooatraoc and that the numbers entered 
in the oontraot should have been those marked on 
the goods. Xbe defendants, however, refused acoep- 
tanoe of the bales and terminated the coottuOt. 
Thereupon the plaintiffs sold the goods at a loss and 
sued them for recovery of the balaooe of the amount. 
It was found that the numbers on the cloth had 
nothing to do with its quality nor was the cloth sold 
in the market by its numbers. The fact was that the 
purobaser of the oloth from the maoufaturers ooald 
get any numbers put upen it that he pleased, and 
they indioated to him the width of ihe pieces in each 
bale but when the bales passed out of his bands 
they became merely lefeienoe numbers :— 

Held that as the numbers put on the goods did nob 
give any warrant or indioation of their quality or 
description, the defendants were not entitled to re¬ 
fuse gooJs bearing different numbets and were bound 
to make good to the plaintiffs loss caused by their 
breach of the contract. 

Facts would appear from the following 
judgment appealed against the Bombay High 
Court: 

Macleod, C. J.— This is an appeal from the 
decision of Kajiji, J., dismissing the plaintiffs’ 
suit which was filed to recover damages for 
breach of contract. 

On August Ist, 1918, the defendants enter¬ 
ed into a oontraot with the plaintiffs' for the 
purchase of ninety-two bales of the Hingan- 
ghat Rekhohand Mills under manufacture. 
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The deecription of the goods as entered in 
the contract Exh. A is as follows :— 

Bales 15 Pieces No. 732 lbs. 5-14, 

Bales 29 Pieces No *^36 lbs. 6-Ll. 

Bales 10 Pieces No. 1 -9 lbs. 7-4. 

Bales 38 Pieces No. 141 lbs. 7 10. 

It was stated in the contract as follows:— 

“ Delivery thereof is to be taken from 
August to October 1918 as the same may ar¬ 
rive manufactured. These goods are sold to 
you on the terms of the contract of the mer¬ 
chant from whom we have purciiased. No 
objection shall he taken if these gools arrive 
late or early by a month. Rato thereof per 
lb. is Rs 2-:j-0. Shahi (allowed) is at 
Rs. 1-0-0 per bale.” 

The broker who negotiated the contract was 
Ratansey. 

From time to time the plaintiffs sent deliv¬ 
ery orders under' the contract for eleven bales 
No. 732, twenty-nine bales No. 736 and one 
bale numbered 741 and the defendant took deli¬ 
very of these lialcs and paid for them. On 
November 9, plaintiffs sent a further delivery 
order for thirty-four bales but the defendauts 
delayed to taka delivery. Ou November 28, 
the plaintiffs sent another delivery order for 
seventeen bales being the balance of the con¬ 
tract goods. On November 29, the defendants 
wrote that out of the bales tendered for 
delivery only four bales bearing the No. 732 
were contract goods, of the remaining bales 
ten boro the No. 739 and thirty-seven the 
No. 741 and they declined to take delivery of 
those halos. They also asked for a re¬ 
fund of the price of one bale No. 741 
taken delivery of. The plaintiffs replied 
that there was a clerical error in the 
contract, the numbers 139 and 141 having 
been entered in mistake for 739 and 741. 
On December 5, the defendauts wrote can¬ 
celling the contract in regard to forty- 
seven bales. The plaintiffs thereafter sold 
the bales at a loss and they claimed the 
difference between the contract price and the 
price realised Rs. 11.746-1-9. 

The issues raised at the hearing were :_ 

(1) Whether the defendants were bound to 

take delivery of ten bales bearing No. 739 
and thirty-seven bales No. 741 referred to in 
para. 8 of the plaint ? 

(2) Whether the plaintiffs were entitled bo 
any if so what damages ? 


The defendants in their written statement 
counter-claimed for damages owing to the 
plaintiffs having failed to deliver four bales 
No. 7;i2. ten bales No. 739 and thirty-seven 
hales No. 141 and also for the price of the one 
bale No. 741 which they had paid for through 
inadvertence. 

The counter-claim does nob seem to have 
been pressed and was dismissed. The defen¬ 
dants have nob appealed against this dismissal. 

The plaintiffs alleged that when the defen¬ 
dauts took delivery of one bale numbered 
741 under the delivery order of October 32, 
they made inquiries regarding the num¬ 
ber as the contract number was 141 and 
it was explained to them that there had 
been a clerical error, that the defendants 
were satis Bed with the explanation and there¬ 
after book delivery of the bale. 

The learned Judge has disbelieved the 
plaintiffs’evidence on this point, bub if the 
deieudants attached much importance to num¬ 
bers it IS difficult to think that they would nob 
have at once taken obiootion to No. 741, I 
shall consider this hereafter. But the learned 
Judge said :— 

To my mind there must be some impor¬ 
tance attached to these numbers. They aw 
nob there merely bo signify to fche original 
purchasers from the mill Messrs. Ghya & Co. 
that 739 has reference only to the width of 
the long olobh and that the last two digits 
have no reference to the width or length. 
None of these witnesses could say what they 
were there for?...To my mind it is really too 
absurd if I may be allowed to say so that 
these numbers have no bearing in the market* 
They do have some bearing perhaps very 
little. It is after all really descriptive of the 
goods and to a certain extent of the quality of 
the goods because it is admitted that long- 
cloth of this very mill of the same size in 
width and length but bearing different num¬ 
bers could be of the same quality and vice 
versa and it could also be of different quality. 
If that is so then Nos. 139 and 141 and any 
other number would be really descriptive of 
the goods.” 

With all due respect I should have thought 
that the logical oonolusion from the above 
premises would be that the numbers were 
nob descriptive. 
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It Beemfl to me that the real guefitioo at 
Usue is whether the delcudaots wero entitled 
nnder the terms of their contract to lia\;o 
each bale and the pieces thereio stamped witii 
its particular number according to the numbers 
mentioned in the contract and. to decline to 
take delivery of any bale not so numbered. 

The particulars in the contract are very 
meagre. The words “92 bales of Hioganghat 
Mills” do not convey the description of the 
goods. But the goods are sold by the pound 
so it may be presumed that the goods were all 
of the same quality. The fact that for each 
number a different weight (which must have 
meant weight per piece) was assigned would 
show that the pieces in the bales varied in 
dimensions. To a layman these figures m ght 
not convey much information but it must be 
presumed that they were sufficient to those 
engaged in the trade to let them know what 
goods were being dealt in. 

The contract stated : “These goods are sold 
to you on the terms of the oontraor. of the 
merchant from whom we have purchased.” 
The defendants, therefore, were entitled to 
have inspection of that contract, and if they 
did not take iuspeobioo, they must be coiiaidored 
as having constructive notice of it. 

It is necessary, therefore, to consider the 
previous contracts relating to these goods. On 
July 31, the plaintiffs had purchased them 
from Cbhaganlal Bhaidas, The contrict '.s 
Exh. N. It was effected through the same 
broker Batansey. The particulars are the 
same; only the Nos. 739 and 741 appear instead 
of 139 and 141. The weight of pieces in 
bales numbered 732 is stated to be lbs. 3f 2{l6 
but tbis is clearly an error for lbs 5f iUd. 
The contract states “ we have sold the said 
goods on the conditions contained in the state¬ 
ment of account of the merchant from whom 
we have purchased the said goods. ” The 
price was Rs. 2-2-0 per lb. Chbaganlal Bhai- 
das had bought these goods through the same 
broker from Mathuradas Dwarkadas on July 
26. The contract is Exh. M. The price was 
Bs. 2f annas per lb. The goods wero sold on 
the Conditions stated in H. Bbikaji’s contract. 

Mathuradas Dwarkadas bad bought these 
92 bales together with twenty-nine more 
bales making in all 121 from the plaintiffs 
in this case on July 9. through the same 
broker at Bs. 1-16-8 a lb. The contract 


is Exh. I. The particulars are more oom- 
pjeto. ^ The goexU are doporihod an "New 
('Moth.” Tho numhor of pi*'coR in each lob of 
l^ales is moiitioned an l after the halo number 
certaiu figurtjs appear which ailmittodly ropro- 
senb tlie width a»ul length of oao'i piece. 

The last clause of tho contraob is " These 
goods are sold to you by our purchasing the 
same from Messrs. Ghya & Co. in accordance 
with the barms of their contract.” 

The plaintiffs had bought these goods from 
Ghya & Co. on -Tuna 26 together with forty 
more bales fchrogh the same broker at 
Ra. 1-13-6 per Ib.under a oonbraob Exh. H. The 
particulars are the same except that the goods 
are described as " Long doth. *’ Messss. Ghya 
& Co. had purchased 201 bales from the mills 
on June 22. under a contract which is Exh. L, 
The good? are described as " cloth of your 
Mills, ” Particulars are given of the goods, 
number length in yards, tho breadth in inches 
the rate per piece, the number of pieces in 
each bale, the weight per piece aud the rate 
per pound which was Rs. 1-11-0. 

It may be noted in passing that in six 
weeks tbe price had been raised on the consu¬ 
mer hy eight annas a pound wliioh would be 
distributed between these various middlemen. • 
The defendants themselves sold the ninety- 
two bales on August 13, to Gopaldas Virji 
through the same broker Rabansey and another 
broker Bhuramal. The error in the numbers 
was repeated, and it was because Gopaldas 
refused bo take delivery of the bales number¬ 
ed 739 and 741 when tendered to him in 
November that the defendants cancelled their 
oonbraob with the plaintiffs. I do nob bhinlc, 
however, we are concerned with Gopaldas' 
refusal to take delivery from the defendants. 

The terms and conditions referred bo in 
Exh.A must refer to the berms relating to 
rebate, brokerage, and the payment of interest 
which appear in Exh. N. 

Now if the defendants bad called for Exh.N 
they would have at once noticed the dis¬ 
crepancy in the numbers, though tbe parti¬ 
culars would have given them no further 
information beyond what was afforded by the 
particulars in their own contract. Bub the 
defendants, as far as I can gather, do nob ask 
us to believe that tbe numbers 139 and 141 
described the quality of the goods, and could 
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Dot have done eo, because it is obvious on the 
face of the contracts that the goods were all 
of the same quality whatever number might 
appear on the bales. Nor for the same rea¬ 
sons can it be suggested that the goods 
were sold in the bazaar by their numhers. 
There was evidence that these numbers had 
acquired a particular reputation in the bazaar 
so that a purchaser would ask for No. 732 
or No. 139 in order to secure cloth of a 
particular descripfion. As a matter of fact 
the numbers mentioned in all these contracts 
had no reputation and contained no informa¬ 
tion for purchasers in the market. The goods 
were long cloth, a very general description. 
To those engaged in the trade the weight per 
piece and the price would convey all the in¬ 
formation which was required. But it was 
contended that the defendants having purchas¬ 
ed bales numbered 139 and 141 if they want¬ 
ed all the particulars regarding width and 
length and pieces per bale would have to go 
to the mills, and therefore the number was an 
essential part of the contract. Bub this argu¬ 
ment can be of little weight because if they 
had gone to the Mills they would have ascer¬ 
tained that the bales tendered bearing num¬ 
bers <39 and 741 contained the cloth they had 
contracted to buy. 

The defendants, therefore, must be thrown 
back upon the case set up by them in their 
written statement that they had contracted 
for bales bearing particular numbers and any 
bales tendered bearing different numbers were 
not contract goods. 


I will now deal with the evidence given b’ 
the witnesses with regard to the numbers plao 
ed on these bales. To begin with it is obvioui 
that the plaintiffs’ Mehta who wrote on 
Ezb.A wrote 139 and 141 by mistake for 73i 
and 741. If the Mehta bad been available hi 
would have been called, but his presen 
whereabouts could not bo traced. Howeve, 
Ratansey was the broker in all the previoui 
contracts and whether he negotiated for thei' 

it cannot b, 

denied that the tame goods were being passet 
from one buyer to another. The plaintiffi 
were selling these goods and no others, anc 
the particulars for Exb. A must have beer 
taken from Bxh. M. 

This is the broker’s account of the negotia 
tions for the contract Exh. A : 


Negotiations were going on for purohaso 
of these goods with defendants’ Mncim 
Sabdevbhai. For these goods manufactured 
by Hinganphah Mills. Defendants wanted 
Hinganghat Mill goods of quality mentioned 
in the contract, I did not write out the con¬ 
tract...! gave insebruotioDS to the plaintiff to 
send a man to get defendants' signature. 
Afterwards I asked if it was signed and 
Nathuram said it was. Defendants did not 
ask me for any numbers. I gave no numbers 
to the defendants. Defendants wanted to 
buy the goods when they were with Matbura- 
das...ldid not mention the numbers to any 
party. I did not know the numbers by heart." 

In oroBs-oxamination he said : 

“if number is pub it indicates same (some?) 
thing. If contract with one number is sold it. 
depends upon the purchaser to take goods with 
other Mill number. If the quality is the same 
he cannot refuse to take goods bearing other 
number...Whilst I was negotiating for the 
contract 1 used to say long cloth of the Mills. 
Particular description of the goods was to be 
written in the written contract. If defendants' 
purchasers were willing to accept goods 
bearing 739 and 741 then only defendants were 
bound to accept." 

That would seem to be a question of law 
about which the witness could not express ao 
opinion. In re-examiaation be said : 

Bate was 6xed per pound. Nothing more 
was said about quality except longoloth of 
Hinganghat Mills, 

Sahdev Puranmal, who entered into the 
contract for the defendants, said in cross* 
examination :— 

“ I signed [the contract] without seeing 
Exh, M. It is not true that Exh. M. was shown 
to me. Broker showed me the numbers on a 
piece of paper. I had never purchased goods of 
Hinganghat Mills. 1 bad not sufficient ex* 
perienoa at the time when broker gave 
me 139. 1 thought it was longoloth. 1 did 

not understand it was of particular quality. 
Number of pieces would be written in the 
contract. I did nob know how many pieces 
there would be in a bale No. 139. 1 wasoon- 
oonoerned with longoloth of Hinganghat Mills. 
What 1 was concerned with was that it must 
bear that number." 

To the Court he said : 
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“ When V9Q get ^elivory orderi from plaint¬ 
iffs we make oopies on our forms and send 
them to our purohaser. If hales are bo re¬ 
main in our godowns then we oheuk." 

In piaintiffs’ delivery order Bxh. B of 
2lst Oofeober 1913, for twelve bales, one bale 
is numbered 741. Defendants oopied this 
into their delivery order bo Gopal Exh. B. 
Similarly when they received the delivery 
orders of the 7th and 9th oontaioing bales 
numbered 732 and 741 they entered the same 
numbers on their delivery orders. 

It may be noted that in Exh 0. the yards 
of each piece are mentioned and the number 
of pieoes in each bale. In Exh. D. only the 
number of pieoes is mentioned. 

The evidence of Mr. Da^tur, Manager of 
the Hinganghat Mills, proves how a number 
oomes to be put on a particular bale manu¬ 
factured for a customer by the Mills. Ee 
said 

* We give the numbers mentioned »in the 
contract according to the requirements of the 
merchants. The numbers do not represent 
any quality.” 

In cross-examination he said : 

** We put on any number that the merchants 
want us to put on except the numbers which 
may have been given to another merchant... 
The lengths and breadths of the goods we 
manufacture are nob constant but are accord¬ 
ing to the directions given by the merchants.” 

Makanji Bhaidas, a partner in Gbya & Co.i 
said: 

“ In June 1918 we agreed to buy cloth 
from the Hinganghab Mills. 1 negotiated 
for the parobas 0 ...The 6gure 7 indicates 
that goods are manufactured by Bekhoband 
Mill, 24 in 724 shows that the width is 23, 
Goods of all these numbers are of the same 
quality ” 

To the Court he said :— 

Betail sale is always per piece. Purchasers 
ask for goods by numbers also, and the name 
of the Mills.” 

In cross-examination he said : 

Tbesa numbers indicate special quality of 
goods which we asked them to maoufacbure-.. 
These numbers do not indicate the number of 
pieces in each bale ..Apart from the Mill 
numbers there is nothing to indicate the parti- 
oular quality I have ordered. I say that all 
goods of the same waght coupled with the 
numbers are of the same quality. Pieee 
T 0^9 


weighing lbs. 5. 14 oz. of the Mill will not be 
of bbo name quality as a piece weighin'^ li's 5 
14 oz of No. 732 " 

This answer is unintoll'gible. In ro-exami- 
nation he said : 

" Mai number shows length and width, it 
would show to mo bub not to a stranger. If 
a person oamo and asked me for longolotb, of 
139, and 141 I would not understand anvbhiDg 
by it." 

Further questions were allowed to be put in 
cross-examination but the answers clearly 
show that they were questions irrelevant to 
the real issues wWob only tended to con¬ 
fuse the witness. 

Now it is clear from the evidenoe of these 
two witnesses that the numbers put by the 
Mills on the bales at the request of the 
original purchasers would convey no moan¬ 
ing to an outsider. To Gbya & Go they 
indicated the width of the pieces in each 
bale. When the bales passed out of their 
hands they were merely reference num¬ 
bers. It would have been just the same if 
the numbers had been 601 and 602. There 
was no evidence that it was recognised in the 
market that the last two digits in the number 
of a bale would indicate the width of each 
piece. 

^ The defendants rely on certain answers 
given by the plaintiff’s Mehta Hurgovan Tai- 
vanram a boy of 22 years of age who would 
not know much about the questions which 
were pub to him in cross-examination no doubt 
in a leading form. He certainly did say " the 
numbers denote the quality " bub this was 
obviously absurd. He also said : 

If we have contracted to purchase goods 
of one number we would not accept goods of 
another number. Number is nob of much 
importance. We attach more importance to 
the weight of the piece of doth. If the weight 
is more the length and width is more. If the 
weight is the rame still it can be of different 
quality.” 

In fairness he might have been asked whe¬ 
ther if the price was the same per pound the 
quality would be different. 

The evidence of Purshottam Damji. a sales¬ 
man in the Morarji Gokuldas Mills, is of no 
assistance. His answers clearly show the 
confusion which was created throughout the 
case by the failure to distinguish between num¬ 
bers which have obtained a reputation in the 
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market) ancl numbera which are placed on goods 
for refereiic-) purposes. The evidence of 
Bhogilal Devchand is in favour of the plaint¬ 
iffs. 

Narroudas Purshotbam, a piece-gools mer¬ 
chant do’ng a large business, said in answer to 
Mr. Co’.tman: 

"If I had agreed bo purchase long-cloth 
No. 732 and if 842 wore offered to me I would 
not accept. Number is part of quality of goods 
coupled with weight. Number is given to 
indicate quality, to show quality number is 
given. I know No. 5009, it indicates current 
quality of goods.*' 

In re-e^^aminabion he said: 

“Quality is ascertained from weight. No. 732 
is nob current quality of goods.” 

The same confusion is apparent. Of course 
if number indicates quality then goods bearing 
No. 732 cannot he of the same quality as 
those bearing No. 842 Again if No. 5009 repre¬ 
sents certain goods well known by that num¬ 
ber they can be bought by that number and 
goods bearing another number will nob be the 
same. But this answer is significant: *'If 
only number is given I would understand 
nothing in country goods.” That is clear 
because the mills pub any numbers on the goods 
which the purchaser from them asks them to 
put on. It is only occasionally that goods with 
particular number acquire a reputation and 
thus come to be known by that number. 

The only witness called by the defendants 
was Gopal Virji and no questions were put to 
him with regard to the numbers. 

Now it seems obvious to me that what the 
defendants thought they were buying when 
they signed the contract, whether the brokers 
mentioned the numbers or not, was so many 
bales of long doth of the Hinganghat Mills, 
in four lots the weight per piece in the bales 
of the respective lots varying, and as the price 
was uniform that would indicate that in each 
lob the dimensions of the pieces varied. 
They would know that bales of country 
goods always bad some sort of number and 
it may also be conceded that they may have 
known that in some oases numbers are of 
importance. But in this particular contract 
they must have known that the numbers 
would mean nothing. If they had really 
wished for further information as to the con¬ 
tents of the bales they would have got it at 


once from the purchasers. But evidently 
having bought to sell again they did not trou¬ 
ble to obtain that information. It was only 
after the panic in the market in October 1918 
when Gopal raised the objection about the 
numbers and refused to taka delivery that 
th^y were forced to raise the same objection 
against the plaintiffs. 

The defendants then can only succeed on 
the case set up by them in their written state¬ 
ment that they bad contracted to buy bales 
with a particular number on them and that a 
tender of bales bearing a different number 
would not be a good tender under the oontraot, 
If the number is an essential part of the oon¬ 
traot then It does not matter what it indicates. 
If A agrees bo buy from B a bale of certain 
goods stipulating it must have a particular 
number on it then he is entitled to refuse a 
bale bearing a different number. It is no 
answer for 3 to say, in all other respects, 
the hale is according to the contract. It may 
be difficult to ascertain the dividing lino 
in the case of contracts like the one in suit. 
Tn the contract different numbers are assigned 
to each lot; at any rate that indicates that the 
contents of the bales in each lot differ in some 
respects, though how they differ is not indi¬ 
cated. Ghva & Co. alone held the key to that. 
If the Mills had pub different numbers on the 
bales bo those ordered they might have raised 
objections. But these considerations would 
not apply when the goods passed out of their 
hands. 

On the best consideration I can give to the 
evidence I have come to the conclusion that 
the defendants attached no importance to the 
numbers mentioned in the oontraot. At the 
most they were entitled to point out to the 
plaintiffs that the numbers in the delivery 
order did nob correspond with the numbers lo 
the oontraot which might well indicate that 
the goods tendered were nob contract goods. 
The onus would thus lie on the plaintiffs to 
show that the goods tendered were oontraot 
goods. This is exactly what the plaintiffs say 
did happen when the defendants first discover¬ 
ed a wrong number in the delivery order oi 
October 22. The learned Judge says : 

** Now it seems to bo absolutely inconceiva¬ 
ble how the defendants’ munim who in his 
turn bad sold these very goods to Gkipal Virji 
and when the contract between the defendants 
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and Qopal Vir)i bad again tbo eame numbers 
139 and 141 could agree to accept bales which 
were still to be manufactured and delivered 
with Nos. 739 and 741 without consulting 
Qopal, for it must be remembered that the 
obieotions taken by the defendants’ munim as 
regards the one bale bearing No. 741 were 
taken at the instance of Qopal who was not 
willing to accept that bale.” 

That is not borne out by the evidence at 
all. The plaintiffs’ case is that the defendants 
noticed in the delivery order of October 22 
that one bale was numbered 741. Gopai rai* 
Bed no ohieotion to that bale until November 
29 when be wrote through bis solicitors to the 
defendants 


Our clients have just ascertained on 
examination that one of the bales of which 
your clients bkve given delivery comprises 
pieces bearing No. 741." 

On tbe same day defendants wrote to the 
plaintiffs complaining about tbe numbers for 
tbe first time and asking for a refund of tbe 
price of the one bale No. 741 contained in the 
delivery order of October 22. Tbe plaintiffs 
replied on the 30th setting up the case they 
sought to prove in Court that tbe defendants 
bad satisfied themselves about tbe mistake on 
October 22. There is nothing inconceivable 
therefore in the defendants making inquiries 


and being satisfied on October 22 on refer¬ 
ence to tbe plaintiffs that there was a clerical 
error in the contract and that they really bad 
got tbe goods they bad contracted to pur¬ 
chase. By the end of November it is com¬ 
mon knowledge that prices bad fallen by a very 
large amount and it was quite impossible for 
Qopal to realise except at a considerable 
sacrifioe. It was not unnatural that he should 
take advantage of the mistake in tbe numbers 
to repudiate bis contract with tbe defendants 
and defendants were forced to adopt tbe same 
course with regard to their contract with the 
plaintiffs. But we are not oonoerned in this 
case with tbe contract which tbe defendants 
entered into for the sale of these 


bales and any consequences which resulted 
from the defendants oontinamg the error 
in that contract would be too remote as 
between tbe plaintiffs and tbe defendants. 1 
do not think tbe plaintiffs' liability could be 
extended beyond the obligation to assist tbe 
defendants if it were necessary in showing 
that tbe goods delivered were tbe goods oont* 


raotcd for in spite of tlic ilifTorn cc in the 
numbers, which was the extent of thoir liabili¬ 
ty iu the suit contract. 

1 think, tberelore, it was nob an essential 
part ol the contract iu t^uit that tbeeo bales 
should bear numbeis 139 and 141, that the 
detendauts were entitled to an explanation 
when bales numbeied 739 and 74 L were ten¬ 
dered and that tbo plaintitls have given a 
satisfactory explanation by showing that tho 
goods tendered were the goods contracted for. 

Tbe appeal must be allowed and the plaint¬ 
iffs held entitled to damages with regard to 
tbe forty-seven bales numbered 739 and 
741 on tbe basis of the prices realised by 
their sale. Tbe claim with regard bo the 
four bales numbered 732 must be disallowed. 
The piamtitts must get their costs in the Court 
below and in this Court. 

Messrs. Dunne K. C. and Jardine, for the 

Appellant. 

Sir George LowndeSt K, 0. and Mr. liaikes, 
lot tbe Kespoadent. 

JUDGMENT. —Their Lordships have care¬ 
fully consiUered this case during the adiouro- 
ment, and they do not think it necessary to 
call upon counsel for the respondents. They 
think it IS oieai upon tbe laots that the first 
purchaser oi these goods can get any number 
put upon them which he pleases , that is to 
say, that the owner ol goods m the hands ot a 
miliowner can have this done. Wnen the 
numbers are attached to the goods in that way, 
tbe view their Lordships entertain is correctly 
expressed m the judgment of the High Court 
printed at p. 45 ot the record : — 

“ Tbe numbers put by the mills on the 
bales at tbe request oi tho original puroba- 
sers would convey no meaning to an outsider. 
To Gbya and Company they indicated the 
width ot tbe pieces in each bale, When the 
bales passed out of their hands, they were 
merely reiereuoe numbers, it would have 
been ]u6t tbe same it the numbeis had been 
5ul aua 502. There was no evidence tnat it 
was recognised in the market that the last 
two digits in the number oi a bale would in¬ 
dicate tne width ot eaon piece.’’ 

in their Lordships’ view, the numbers, 
when so put on, indicate really nothing ex¬ 
cept the tact that the purchaser has purchased 
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these particular goods. They do not give any 
warranty or indication of the quality or des¬ 
cription. 

Their Lordships will, therelore, humbly 
advise His Majesty that the appeal tails; that 
the decree ot the High Court should be 
affirmed and this appeal dismissed with costs. 

N. n. Appeal dkmisied. 

Messrs. Uallowes & Carter, Solicitors, for 
the Appellants. 

Messrs. T. L. Wilson & Co., Solicitors, for 
the Respondent. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1691 of 1922. 

January 11, 1924. 

Present :—Mr. Justice Spencer. 

SUNKARI SITAYYA— Defendant- 

Appellant 

vemus 

MUDARAGADDI SANYASI and another— 

Plaintiffs—Respondenis, 

Procedure Code {Act V oj 1008), s. 64—TraMs/e/- 
cj Property Act {IV oj b'6, b\^ExccuUm oJ 

decree—Aiiachvicnt^ Agrecnitut to sell by judgment- 
debtor prior to attachrncnt^SpeLiJtc performancct 
decree Jor, ajter atiackvient, ejject of—Remedy of cre¬ 
ditor. 

V- hete a judgment-debtor agrees to sell oartain 
propott> prior to an atiaohment efiected by tbe 
deotee-bolder and the pucobetsec obtains po-isessiou of 
the property under a deoree for speoido perforojauoe 
of the Hgreement, after the attaobmont, the atLiioh' 
meat oanuot prevail against, the rights of the pur* 
oha^er undor his aeoree for f^peoido peeformanoe, and 
the only manner in wbioh tbe decree Oan be ques¬ 
tioned by the attaching deorce-holder is by a suit 
under section 6a of the Transfer of rrouertv Act. 
ip. 389, ool. 1). ' 

Rebala Venkata Reddi v. Mannadu Yellappa 
CtedM.BSInd^Caa. 107; 6 L. W. 2i>4; Chamiyupm 
TharuKan V. Rama lytr, 6‘2 Ind. Cas. 121 ; 40 U. L. 
J- CSai p. 7bMi92l) M- W. N. 63; 44 M 232 ; Easi 
Vtsvanatha Chetttar ^ Ramaswann Athttha Nadar, 

l‘.^3 ; 8o M. L. J. 411; 8 L. W. .M!2; 24 
M. L. T. 477 ; Narayaua Aiyar v. Btyari Bivi, 68 
Ind. Cas. 673 ; 4i M. L. J. 667 ; 14 L. \V 621; lib2l) 

W. \V. N 808; 46 M. itS. A. L R. lM.> 221. 

Mllud OQ» 

Kurrt Veerareddi v. Kurri Bapi Riddi, 2'j M. 836* 

1 M. h. T. 168; lb M. L. J. 398 (F. B.J; Vieagapatam 
•^Uyar Development Company v. Muthuruma heddu 
7b Ind. Cfts. 886; 46 U, h. 628 (F.B.J, referred to. 


Appeal against the decree of the District 
Court, Vizagapatam, in A. S, No, 140 of 1922 
presented against the decree of the Court of 
the District Munsif, Vizagapatam, in O, S. 
No. 575 of 1920. 

Mr. C. Bama i?c5o, for the Appellant. 

Mr. K, ZV. Eajagopala Sastn, for the Res¬ 
pondents. 

JUDGMENT. —The plaintiff in execution 
of a money decree against tbe let defendant 
attached certain lands and a house and house- 
site as belonging to bis iudgment-debtor. That 
was on the 15th December 1918. Previous to 
this on 15th May 1916 there was a oontraot 
between tbe Ist defendant and tbe 2ad defend¬ 
ant to sell tbe same property to the 2Qd 
defendant. After the attaobmont the 2Dd de¬ 
fendant put in a claim-petition which was 
allowed. The plaintiff thereupon brought this 
suit to set aside the order upon tbe claim peti¬ 
tion, and it has been decreed by tbe first Court 
and oonfiimed in appeal by the District Judge. 
After tbe attachment had been made, the 2ud 
defendant brought a suit for specific perfor¬ 
mance and got an order for sale from the 
Court and delivery of possession. The question 
raised in tbe second issue is whether tbe let 
defendant bad any subsisting interest in the 
property which was attached, in other wordSi 
whether tbe attachment can prevail against 
the 2nd defendant's decree by wbioh be got 
possession of tbe land in pursuance of tbe 
contract for sale. Tbe Courts below held 
that the oontraot for sale did not create 
any title in the 2Qd defendant and follow¬ 
ing tbe decision in Kurrt Veera Heddi v. Kurrt 
Bapt Beddi U), they set aside the order on 
tbe claim petition and declared that the pro¬ 
perties were liable for attaobment. The deci¬ 
sion in Kurrt Veera Beddi v. Kurri Bapi Beddi 
(l) is based on the last sentence of section 54, 
Transfer of Property Act. 

** It (a oontraot for the sale of immoveable 
property) does not, of itself create any 
interest in or charge on such property. 

These words are capable of being under¬ 
stood in more senses than one. One impH* 
cation tberelrcm is that such contracts do not 
require registration. This decision has recent- 

(1) 99M, 886:1 M.L. T.168:16 M.L-J- 8«* 
(F. B ) 
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ly been oyerruled by a deoieion of a Full 
Benob in Visagapatam Sugar Development Co.* 
y, Muthurama H&idi (2). The prineipla govern* 
ing the preeeut ease has been stated in Re'^a’a 
Fanlleota Beddi v. .Vangadu Yellappa Chetly 13), 
wbore the learned Judges point out ttiat m 
Bnglish la^ a Judgment’Oreditor has no rights 
as against a transferee of property in pui-su* 
anoe of a oontraot entered into belore the ab- 
tskobment. They say that it does not aeem 
to be sound sense that when a oreditor attaches 
property which is subieot to a particular obli- 
gabion, he should be able to override it. This 
case has been referred to with approval in 
Ohamiyappa Tharakan v. Bama Iyer (4). It 
is obvious that the plaintiff could by no man* 
ner of means attach a greater interest than 
what hie judgment-debtor possessed at the 
date of attachment. The plaintiff cannot even 
lay claim to the rights of a bona fide purchaser 
without notice of prior obligations attached 
to the land purchased (Section 3 Transfer 
of Property Act) as in this case there has 
been no sale in open market. Section 64 of 
the Civil Procedure Code lays down that 
where an attachment has been made, any pri¬ 
vate transfer or delivery of the property at¬ 
tached is void as against all claims enforceable 
under the attachment. The 2od defendant’s 
title does not rest upon a private transfer but 
upon a decree of Court based on the contract 
to sell and is comparable to the case of a 
decree based upon an award which we held in 
Kaei Viswanatka Chettiar v. Bamaswami 
Athitha Nadar (*i) which was followed in 
Narayana Atyar v. Btyari Bivi (6) should 
prevail over a purchase under an attachment 
prior to the award. 

The plaintiff in this suit was not a party to 
the suit for speoifio performance and it is open 
to him to impugn that decree as being based 
on fraud or oolluaion. His proper course 
would be to hie a suit under section 53 of the 
Transfer of Property Act to have the transfer 
avoided as being intended to defeat or delay 
creditors. In his plaint he has not put bis 

(3) 76 Ind.Oat. B8d ; 45 M. L. 3. 693 (F. B*) 
68 lad. Oas. 107 :6 L. W. v84. 

(4) 69 Ind. Oas. 19l; 40 M. L. J. 66 at p. 76 ; 
(1931) M. W, N. 68 ; 44 M. 982. 

(5) 48 Ind. Cas. 198 ; 86 M. Ii. J. 441 ; 8 L. W. 689; 
84 M L T. 477. 

(6) 68 Ind. Oafl 678 ; 41 ML. J. 667 : 14 L. W. 
694 : (1991) K. W. ^>4. 608; 46 M. 103 ; (1999) A. I. B. 

(U) 991. 


case quite on that ground. But he has alleged 
that the contract oI sale was invalid as being 
executed with the evil intention of avoiding 
the plaintiff’s debt*, and blie tirsb issue in tho 
suit laises the qu-stion whether tho decree 
for ppc-cirio performance was obtained fraudu¬ 
lently, As the Courts below have not decided 
this issue and have disposed of the question 
erroneously upon the prehcomary point arising 
out of the second issue, tbeir decrees must be 
set aside and the suit remanded to the Bistriob 
Munsif’s Court for disposal upon the hrst and 
other issues as yet undecided. Costs of 
the second appeal and costs in the Courts 
below will be costs in tlie cause. 

Z. K. Suit remanded. 


NAGPUR JUDICIAL COMMIS* 
SIGNERS COURT. 

Second Civil Appeal No. 346-B of 1922. 

November 17, 1923, 

Present; —Mr. Kinkhede, A. J. 0. 

LAX MAN —Plaintiff—Appellant 

veisus 

JANOO AND OTHERS—Defendants— 

BaSPONDENTS. 

Civil Procedure Code (Act V of I'JOS) 8, 11 —Re.^ judi* 
oata between Oo^dejeudauu. requisitts of—Mortgage — 
Prior and substg,lent uiurtgagaes^Intermediate viort- 
gagcCt failure of to a^p^ar aud oouieai suit by prior 
mortgagee^ effect of—i'n rtly. 

la order that a deoiaton shoald operate as res 
judicata between oo-deleodaots two ooiiditions must 
be fulfilled, fir^t, there must bj an aoiive ooQirover .<7 
agaiasc eaoh other between the oo-deiendants and 
seoondiy, the oontroveray inter se bettveen the 
oo-defendan ts abould be neoes*ary to give the 
appropriate relief to the plaintifi. (p. Bill, ool. 2). 

Casc’lato discuescd. 

Where a prior mortgagee takes a subse- 
queot mortgage in renewal of tbe •prior mort¬ 
gage and sues on the ba^is ot both ot them claiming 
to be redeemed by au inoeimsdiata mortgagee and the 
latter omits to appear and aaeeit hie own priority over 
the piaiatifi. and does not raise any oontesc in tbe 
suit he is not thereby preoluded from suing to 
work out bis own rights ou foot of hie mortgage in a 
sabsequeat suit of bia own. (p. 8Ji, ool. 2>. 

8ri Oopal v- Pirlhee Singkt 24 4. 42i^; 4 bom- L.B. 
827 : 8 0. W. K 389; 29 1. 4. Ii8; 8 Sar P. C. 3. 998 
(P 0); Copat Lai v. Banaraai Persiiad Chotodnurfft 
6l 0* 498; 8 0. W. H. .886f dissufiiisbsd- 
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Appeal against the decree of the District 
Judge, East Berar, Amroati, in Civil Appeal 
No. 170 of 1921, dated the SUt March 1922. 

Sir B. K. Bose and Mr, P. N. Budru, for the 
Appellant. 

Mr. D. T. Mangalamoorti. for the Respon¬ 
dents. 

JUDGMENT. —I think this second appeal 
must succeed. The Courts below have entirely 
misconceived the law applicable to the facts of 
the case. 

One Manaji son of Ramji executed a mort¬ 
gage dated 20th February 1905 in respect of 
his property in favour of plaintiff Laxman son 
of Atmaram Mali, The latter on 19th Febru¬ 
ary 1920 instituted the present suit for fore¬ 
closure on foot of that mortgage. He has 
joined as co-defendants several persons who 
were interested in the mortgaged property. 
Amongst such co-defendants is one dofoodant 
No. 4 Narayan Baliram Ganorkar. 

^ The aforesaid Mariaji and his brother rela- 
tivee with one Dallaji as their surety had exe¬ 
cuted a mortgage dated 26th May 1902 in 
favour ofBahram Ramohandra and Fida Ali of 
Chandur for Rs. 2000 inclusive of Sawai, The 
surety paid off the mortgage-debt. An ac¬ 
count was subsequently made as between the 
surety s widow and legal representative Punai, 
and the mortgagors, and on 2nd March 1907 
Bs. 5,775 were found due. For securing this 
sum a registered mortgage-deed was executed 
that day by Mauaji and some others in the 
name of Mt. Punai. Gangaram was the son of 
Punai and was the real owner of the mort- 
gage. They both died and the mortgages 
dated 26th May 1902 and 2Dd March 1907 de¬ 
volved on Gangaram’s two daughters by name 
Tari and CbaDdri» They assigned their rights 
to one Gajanan Pandurang Joshi who instituted 
suit No. 1 of 1915 in the Court of the Addi¬ 
tional District Judge, Amraobi, on foot of the 
a0Bignment.Tb6 present plaintiff was defendant 
No. 11 in that suit. He was impleaded in his 
capacity of a subsequent mortgagee bub al- 
though the reality ol bis mortgage was chal¬ 
lenged m the plaint still plaintiff claimed a 
decree against him. Tne present defendant 
No. 4 was also a oo-detendanb No. 8 in that 
suit. The defendant No. 11, however, did nob 
appear, and allowed the case bo proceed ex parte 
against him. On 7bh May 1915 a preliminary 
decree for foreclosure wae passed in that suit 


by the Additional District Judge giving to the 
defendants Nos. 8 and 11 along with some 
other defendants an opportunity to redeem 
the property mortgaged within six months. 
That decree was declared as satisfied by the 
payment made by defendant No. 8 i. e., the 
present defendant No. 4 and the property was 
declared as redeemed from the mortgage in 
favour of Gajanan by passing final decree of 
sabisfaebioD on 2l6t February 1919 {Vide Ex¬ 
hibit IV D-1). 

It is with the pleas of defendant No. 4 that 
this appeal is principally concerned. His 
pleas as embodied in paragraphs 1 and 3 of 
his written statement dated let March 1921 
were as under;— 

1. That the plaintiff be called upon to make 
clear the rights of the defendants Nos. 3 
to 13 vaguely alleged in para 2 (ff) of 
the plaint. 

2. that the plaintiff was joined as a sabso- 
quenb inorumbranoer in civil Suit No. 1-16 
on the tile of the Additional District 
Judge Amraoti. He failed to redeem the 
mortgage and tioal decree was passed in 
favour of the defendant. Thus be oannot 
set up bis mortgage which is lost and be 
cannot sue on it.” 

The plaintiff in reply stated that defendant 
No. 4 was in possession of some of the mort¬ 
gaged survey numbers under two sale-deeds 
dated 11th March, 1905 from Manaji. It 
was admitted that the present plaintiff was 
impleaded as a party defendant in the 
prior suit No. 1-15 but plaintiff denied 
knowledge of the fact whether the final 
decree for foreolosure was passed in that 
suit in favour of present defendant No. 4 
and that if any was passed it was not legal 
and binding on the plaintiff. Mr. Jawahir- 
lal Sub-Judge did not examine the defendant 
No. 4 closely. He should have been asked to 
state distinctly whether the final decree pass¬ 
ed in his favour was one for foreclosure or for 
satisfaction and what position be proposed to 
take with reference to it if it was a decree 
entering full satisfaction merely. He simply 
framed the preliminary issue, " Is the plaint¬ 
iff’s suit pot maintainable? and in a very 
summary judgment threw out the case on the 
ground that the present plaintiff not having 
appeared and set up his mortgage in the for¬ 
mer suit or claimed to redeem the mortgage 
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on which that suit was based ha was pi-eolud- 
ed from eaforoini^ his own mort^a»{e. He oit* 
ed Shri GopcU v. Pirthi Sinjh (1) as au aubUo' 
rity in sapport of his view. 

The appeal preferred to the Court of the 
District Judge was also unsuccessful on the 
ground that it was the preseob plaintitl’s duty 
to appear and establish the reality of this mort¬ 
gage transaction in the former suit and that 
plaintiff having failed to urge his mortgage 
then, was barred by the prieciples of res ju ii- 
cata embodied in explanation 1 of section 11 of 
the Civil Procedure Code and that defendant 
No. 4 who was a co-defendant with the pre¬ 
sent plaintiff in the former suit was entitled 
to the benefit of the plea of res-ju licala based 
upon the decision in that ‘Suit. The District 
Judge aoooordingly dismissed the appeal. 

X think both the Judges have taken a mis¬ 
taken view of the law. It is rightly oontood- 
ed that in deciding this question of res judicata 
the following principle laid down by Wegram 
V. C. \n Cotlingham v. Earl of Shrewsbiry 
must be followed: —"if a plamtitf oanoot got at 
bis right without trying and deciding a case 
between co-defendants the Court will try aod 
decide that case and the co-defendants will be 
barred. But if the relief given to the plaintiff 
does not require or involve a deoisioa of aoy 
case between co-defendants, the co-defendants 
will not be barred as be’^ween each other by 
any proceedings which may be necessary to the 
decree the plairtiff obtained.” The embodi¬ 
ment of this rule CoUingham v. Earl of Shrews¬ 
bury by West. J in the leading case of Hama- 
Chandra Nar ay an v. Earauan }Jahadeo (3; has 
not been regarded as settled law ‘where an 
adjudicatioa between defendants is neoessary 
to give the appropriate relief to plaintitf there 
must be such an adiadication and in such a 
case the adjudication will be res judicata bet¬ 
ween defendants as well as between plaint¬ 
iff and defendants. But for this effect to 
arise there must bo a ooniliot of interest 
amongst the defendants and a judgment defi¬ 
ning the real rights and obligations of the 
defendantSi inter se. Without neoiissity the 
judgment will nob be res judicata amongst 

(1) 24 A. 429 : 4 Bom. L. R «37 : #5 0 W. N 989 ; 
99 L A. 118 : 8 Sar. P. 0. J. 298, (P.O U 

(2) (1848) 3 U»re 627; 67 E. B. 680. 

(3) 11 a 216>at p. 299; ll Ind Jar. 801; 6 Ind 
DeO> (M. B.) U9. 


defendants, nor will it bersi juUcita amongst 
them by mere inferenoo from the faot that 
they have oollootivoly been defeated in rosifiting 
a claim m^wio against them as a group. ” This 
prino pie was quoted with approval bv ^ir Stan¬ 
ley Ismay, J. 0., in \loo!chanl Dtula v. Moot- 
chinl IChuhchanl (4) and has been followed 
in several dfO’sionsof the Indian High Courts. 
The first requisite then i* that there should 
be active ooutroversy against eaoh other bet¬ 
ween the parties arrayed on the same side : 
Per Muttusami Ayyar Venkayva v. Nara- 
sammaiS). Secondly the adjudication inter se 
between the defendants should be neoessary to 
give the appropriate relief to the plaintiff per 
West, J. in the above case and Wigram V.C. in 
GoUinghani's case and Jes^el M R. in Venoii v. 
Crawford (6) and Muhammad Ahmad v. Zahu'r 
Ahmad (7), There was no oonfl'ot of interest 
even between the plaintiff in the former suit, 
and the present plaintiff as defendant No. 11 
in the former suit, in view of the plaintiff's 
own willingness to allow defendant No. 11 a 
right to redeem as a subsequent mortgagee. 
In fact the piaintiff himself cited the mortga¬ 
gee Laxman as P W. 3 and proved his inter¬ 
est aod accepted tl)e preliminary decree that 
was passed in his favour on 7tb May 1915 
which calls upon the present plaintiff among 
other persons to redeem the mortgage sued 
upon. Moreover the present defendant No. 4 
who was defendant No 8 in the former suit did 
not urge in that suit that defendant No. 11 
should nob be allowed bo redeem the then 
plaintiffs’ mortgage on the ground that bis 
mortgage was bogus. There was thus no 
active controversy either between the then 
plaintiff and the present plaintiff on the one 
hand or between the then defendants No. 8 
and defendant No. 11 inter se ; much less was 
there any adjudication inter se between the 
said co-defendants. If Narayan Baliram 
(defendant No. 8)‘wa8 so very particular about 
excluding Laxman (defendant No. 11) from 
the benefits of the decree passed in that suit, 
ho should have taken care to get his name 
excluded not only from the preliminary decree 
but also from the final decree of satisfaction 

(4) 16 a P. r,. R 42 . 

(5) 11 M 204 at p. 20 : 4 Tod. Ddo- (N 8) 142. 

(6) U877) 6 Cb. D 29 ; 46 L. J Oh. 72a ; 87 L. T. 
822 ; 26 W. R 49 . 

(7) 07 Ind. Oas. 528 ; 44 A- 831 ; 20 A. L. J. 198 
4 U. P. I*. B. (A.) 66 : (1022) A I. R. (A,) 19. 
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pa<5f9e(1 at his own instaoce in the case (Ex. IV 
D-l). The ve-'y fact that he allowefi hia natne 
to st-.aml in the 6 ial decree for satisfaot’on 
clearly in heater tliat there waa no conflict of 
intereab between them too. Nor wa« any 
adjudication a*^ between co-defendants int^r 
se aeoefl«ary for the purpose of giving the 
plaintiff the appropriate relief. No issues 
were framed as between the co-defendants 
inter se I fail to see how the present plaint¬ 
iff's omission to assert his right as a .sub¬ 
sequent mortgagee in the former suit to re¬ 
deem the prior mortgage can operate as a 
bar to his enforcing his rights under his own 
mortgage as asainat persons who claim to be 
either interested in the mortgage security or 
in the right of redemption particularly when 
that mortgage has not been foreclosed but 
redeemed by one co defendaut out of a group 
of several co-dofendants. 

As pointed out in Ma^horao Qhatate v. 
Tnk iram Bapu (F. A No. 63 of 1922) by a 
Bench of this ^ourt what we have to see in 
such oases is ‘'whether in the previous suit ” 
the pa^’cnlar question was directly and suh- 
stantially in insue between the present plaint¬ 
iff and the present defendants. " Under rule 
1 (1) of O, XIV Civil Procedure Codo 
the issue could arise only if a fact was 
asserted by one party and denied by the 
other. The failure of the present plaint¬ 
iff to appear and contest the then plaintiff’s 
right to foreclose the property on foot of his 
own mortgage must be treated under r. 5 of 
O. VII[, Civil Procedure Code as an ad¬ 
mission of that right. Based upon that ad¬ 
mission a decree was passed by the Court 
directing the present plaintiff to redeem the 
prior mortgage involved in that suit. There 
was thus DO matter in dispute between the 
plaintiff in that suit and the present plaintiff, 
or between the latter and the other co-defend¬ 
ants. No doubt where any contest arises 
between a puisne mortgagee plaintiff and a 
prior mortgagee defendant or there is a con¬ 
test between a mortgagor and a prior mortga¬ 
gee who are oo-dotoudants. which it is neo»' 3 - 
sary to d ecide in orler to give relief to olaiut- 
iff, such contest should be alju lioatod upon 
in the decree framed with reference to the ad¬ 
judication : 0 . f. Srinivasa Rao v Ynmunibai 
Amtnctl (8), But where the rights of parties 

18) 39 if. g4 ; 16 M. L. J. 60- 


to the suit are admitted on all bands and 
further the person claiming relief himself asks 
for a relief subject to such admitted right 
(her© the right of a subsequent mortgagee to 
redeem) there is no contest, and no necessity 
for any adjudication, much less, for an adjudi¬ 
cation deflniog the rights of the oo-defeudants 
inter se, and consequently no bar of res judi* 
cata. If the plaintiff in the former suit in¬ 
stead of asking merely for foreclosure of 
the property on foot of his mortgage, bad 
insisted upon claiming a decree for fore¬ 
closure of the property/rec of the present 
plaifitiff s morUfaie on the ground that 
it was bogus and the present plaintiff bad 
remained absent and omitted to set up bis 
mortgage lien and resist such a claim and the 
Court had passed a decree directing fore¬ 
closure free of the said mortgage then only 
the present plaintiff might have lost his right 
to sue on its basis, otherwise not. On this 
ground all the oases relied on by the lower 
Courts are distinguishable from the facts of the 
present case. In Sri Gopaf v. Prithi Singh (1)» 
the representatives of the mortgagee under a 
mortgage of 1876 claimed priority overall 
the earlier mortgages of 18'72 and 1874 on 
the ground that the money was borrowed to 
pay off incumbrance created before 1871. 
They failed in this ooutention but got a 
decree entitling them to sell the property /rw 
from encumbrances after paying off inter aliu 
the bond of 1871. The representatives of 

the intermediate mortgages of 1872 and 1874 
did nob set up the deed of 1874. They sub- 
sequeutly brought a suit on that mortgage 
and it was held that they had lost their priori¬ 
ty by their failure to set it up in the action 
in which the issue was whether the mortgage 
of 1876 had priority over the mortgages creat¬ 
ed between that year and 1871. That was 
the issue and the representatives of the inter¬ 
mediate mortgagee ought to have set up their 
claim with respect to the deed of 1874 and 
not having done so lost their priority. That 
case does not lay down that where the prior 
mortgagee plaintiff who takes a subsequent 
mortgage in renewal of the prior mort¬ 
gage and sues on the basis of both of 
them and claims to be redeemed by a defend¬ 
ant who is an intermediate mortgage^ 
and the latter omits to appear and assert hif 
own priority) if any, over the plmntiff mort¬ 
gagee, and does not raise any contest in the 
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former suit, is preoladed from suing to work 
out his own rights on foot of his mortgage in a 
subsequent suit of bis owo. Wbat is 
mortgaged with a subsequent mortgagee 
is only a right to redeem and that 
right being oonoeded by the plaintiff 
prior mortgagee there was absolutely 
no necessity for the subsequent mort¬ 
gagee to appear and set up the right whiob 
was admitted. In the case of Qopal Lai v. 
Banarasi Pershad Ohowdhury, (9) the plaintiff 
pleekded that a certain person was a subse* 
quent mortgagee and that he was entitled to 
sell dear of enoumhrances. He obtained a 
decree and permission that there should be a 
sale faiUng redemption. The person whom 
he bad declared as a subsequent mortgagee 
subsequently set up a prior mortgage and sued 
upon it. There it was held that the prior 
mortgagee ought to have set up his mortgage 
in suit in which it was alleged that he was 
a subsequent mortgagee and the judgment 
went on on the ground that the plaintiff claimed 
to sell the property free from encumbrances 
and therefore was claiming a right which 
affected the rights of the prior mortgagee and 
if the prior mortgagee desired to dispute his 
right to sell the property free from enoum* 
brances, he was bound to appear to set up bis 
mortgage and resist it. In the present case 
the plaintiff’s claim as laid is one to enforce 
his own mortgage. The defendant No. A has 
the option to fall back on the prior mortgage 
which he redeemed by payment or to offer to 
redeem plaintiff. He has yet to make his 
choice between the two courses open 
to him. The property has been saved 
from foreclosure under the prior mortgage so 
that nothing has so far appeared to prejudi* 
oially affect the rights of the present plaintiff. 
I do not therefore thinkithat the case of Qopal 
Lai V. Bamarasi Pershad Ghotodhry (9), has 
any application to the facts of the present case. 

In Ajudhia Pande v. Inayat-ullah (10), the 
aforesaid case was distinguished on the ground 
that the plaintiff himself admitted the prior 
mortgage of the defendant and offered to 
redeem it. The prior mortgagee who had 
thus been impleaded entered no appearance 
and made no defence as in the present 
case. It was held that the prior mortgagee 

} (9) 81 0. 428 ; 8 0. W. K. 865. 

I (10) 18 lad. Oftfl. 21 ; 85 A. Ill ; 11 A. L. J. 57. 

^ 10^0 


in spite of his omission to appear 
and set up his mortgage iu the former 
suit was not precluded from subsequently 
bringing a suit for sale on his mortgage. 
Reliance was placed for this view upon the 
authority reported in Sreenivasa Liao v. 
Yamunxbai Ammal (8), already cited. In this 
view of the case I hold that the plaintiff’s 
suit is not barred by res jiidioati and allowing 
the appeal remand the case for trial and 
adjudication on the merits. The appellant 
will get his costs of this appeal and those of 
the lower Appellate Court. The costs of the 
original Court will abide the event. 

z. K. Case remanded. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 146 of 1919. 

February 12, 1924. 

Present :—Sir Norman Macleod, Kt, Chief 
Justice, and Mr. Justice Shah. 

NILKANTH BAIiVANT NATU— 

Plaintiff—Appellant 

versus 

VIDYASHANKAR BHABATI— 

Defendant—Respondent. 

Regulation V of 182T» cl. 15 {^)-~OoniiTuction of 
document—Mortgage possessory — Special agreement 
prohibiting sale—Mortgagee depriv^ of possession-.^ 
Damdupat, rule of, application of. 

Id the ease of a possessory mortgagA governed by 
Begulation V of 1827, under olaase 16 (3) of the 
Regulation, unless there is a special agreement bet- 
weea the parties, when the bond is entered into, to 
the eiieot that the property shall not be brought to 
sale by the mortgagee, then the mortgagee has a 
right to institute a suit for the purpose of bringing 
the property to sale. (p. 3d5, ool. 1.) 

Under a possessory mortgage governed by Regula* 
tion V of 1327, interest was to be paid on the amount 
advanoed, an aooount of rents and profits was to be 
made up after every year, and amount of balance was¬ 
te be settled by the parties. Even if the mortgagor 
failed to pass the aooounbs, he undertook to have the 
property released after clearing o3 the total amount of 
balances struok in eaoh year. It was also argued 
that if the mortgagor could get the money from any 
other Boaroe for the repayment of the debt, the mort. 
gagee would accept the amount and release the pro-. 
perty::^ 
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Seldf that there wa^ no iipeoial a(;ceemeat between 
the parties prohibiting a sale of the property under 
the mortgage. 

In the ordinary oa=;e of a usufruotuary mortgage 
where the mortgagee is in pos8es<;ion of the mortgaged 
property either in lieu of ioterest entirelyt or on the 
terms that be must render an aooouot of rents and 
profits against interest, the rule of Damdupat would 
apply. But when the terms of the mortgage have been 
departed from, and the mortgagor has deprived the 
mortgagee of possession, then the principle of Damdu¬ 
pat can no longer apply as the relationship of the 
parties has changed, (p. 895, ool. 1.) 

Qopal Bamchandra v. Oangaram Anand Shett 20 
B. 721 F, B. 10 Ind. Deo. fN. S.) 105, relied on 

Appeal from the decision of the Additional 
First Class Subordinate Judge, Satara in suit 
No 604 of 1910. 

Mr. H. G. Coyajee, with Mr. K. E. Kelkar, 
for the Appellant. 

Messrs. M. V. Bhat, Bahadurji with Mr. 

A. O. Desai, Messrs. D. A. Tuljapurkar^ and 
Paivardhan with Mr. B. V. Desai, for the 
Bespondent. 

JUDGMENT. 

Macleod, C. J. —The plaintiffs claimed to 
be entitled to recover by sale or foreclosure 
Rs. 6,00,001 and interest charged upon certain 
immoveable properties in Belgaum, Kolhapur, 
Sawantwadi, Kurundwad and Satara. The 
suit was filed in the First Class Subordinate 
Judge B Court at Satara atrainst the mortga¬ 
gors or their representatives to enforce the 
alleged rights of the mortgagee. Certain 
issues were taken up at the trial as 
preliminary issues, and from the decision of 
the Subordinate Judge on those issues an 
appeal was filed to the High Court (being F. 

No. 604 of 

1910 of the Satara Court), On appeal the 
issues were decided in favour of the plaintiffs 

^d the suit continued in the Subordinate 
thiage 8 Court. 

It was contended by the defendants that the 
mortgaged property was Devasthan and Saran- 
jam, a^ not liable to be mortgaged. The 
Ju^e decided this issue in plaintiffs’ favour 
and the decision on the fourth issue would 
neoessaTily follow also in their favour. The 
eleveuth issue was whether the claim for 
possession of any and which of the mortgaged 
properties was in time. The learned Judge hold 
that the claim for possession of the properties 
m the Kolbapnr State only was in time. On 


the twelfth issue he held that the plaintiffs 
were not entitled to sell or to foreclose, and he 
passed a decree on accounts being taken to the 
following effect:— 

The defendants or any one of them should 
pay Rs. 3,31,000-0-8 and plaintiffs’ costs in 
proportion within six months from the date of 
the decree. In default the plaintiffs were bo 
recover possession of the villages in the Kolha¬ 
pur State only. The claim as to other villages 
in suit was rejected. The learned Judge declin¬ 
ed to allow any further interest from the 
date of suit until the date of the decree or the 
date of realization.” 

The plaintiffs have appealed. Three points 
have been argued before us:— 

1. Whether the learned Judge was wrong 
in holding that the plaintiffs were not entitled 
to an order for sale ? 

2. Whether plaintiffs were not entitled to 
possession of all the mortgaged properties? 

3. Whether the learned Judge’s decision 
on the question of interest was wrong ? 

The mortgages in this ease were entered 
into between the years 1840 and 1844, and 
were subject to the provisions of Regulation 
V of 1827. Clause 16 of the Regulation is as 
follows 

First —When a creditor is placed in posses¬ 
sion of property by mortgage or otherwise, as 
security for a debt, his claim over such pro¬ 
perty shall, in the absence of other special 
agreement, constitute his sole security for 
payment of the debt, or such part of it as the 
said property may have been given in security 
for, and interest thereon is to be considered as 
included in the said security. 

Second —-If the property yield profiti and no 
stipulation has been made respecting the dis¬ 
posal of the said profit, or payment of interosb 
on the debt, the profit shall be considered as 
equivalent for the interest. 

Third —In the absence of any special agree¬ 
ment, or recognised law or usage to the con¬ 
trary, either party may at any timei by the 
institution of a civil suit, cause the property to 
be applied to the liquidation of the debt, th® 
surplus, if any being restored to the owner. 

Now the various bonds which were entered 
into by the defendants’ predecessors were 
all in the same form as Exh. 38 at p. 13* 
Interest was to be paid on the amount advan¬ 
ced, the mortgagee was plaped in possession^ ao 
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aooonnti of tents and profits was to be made \ip 
on the 1st of Asbadh Vad in each year, and 
the amount of balanoe was to be settled by 
the parties. If the mortgagors failed to pass 
the accounts, they undertook to release the 
yillages after clearing oS the total amount of 
balances which were struck in each year. It 
was also agreed by the clause which appears at 
bottom of page 17 that if the mortgagors could 
get the money from any other source for the 
repayment of the debt, the mortgagee should 
accept the amount when it was paid and should 
release the villages. 

It has been contended by the plaintiffs 
that the learned Judge was wrong in holding 
that the plaintiffs were debarred from insti¬ 
tuting a civil suit for the purpose of causing 
the properties to be applied to the liquida¬ 
tion of the debt. We cannot agree with 
the reasoning of the learned Judge by which 
he came to that conclusion. We have to 
consider paragraph 3 of clause 16 of the 
Regulation V of 1827, and then apply ib’to the 
document before us. Unless there is a special 
agreement between the parties, when the bond 
is entered into, to the effect that the property 
shall not be brought to sale by the the mortg¬ 
agee, then the mortgagee has a right to institute 
a suit for the purpose of bringing the property 
to sale. There is no issue referring to docu¬ 
ments which have been construed in other 
cases in order to ascertain whether they con¬ 
tained such special agreements. It seems to 
have been argued before the learned Judge 
that it was a relevant question whether the 
document contained a covenant by the mort¬ 
gagor to repay the mortgage money. But in 
my opinion, that could have no bearing on the 
question whether or not there has been a 
special agreement that the mortgagee cannot 
reaUze his security by sale. The coven¬ 
ant as to repayment is purely personal, and 
is only relevant on the question whether a 
« suit can be brought, not against the security, 
but against the mortgagor for the repayment 
of the money borrowed. In this document I 
can find no evidence whatever of a special 
agreement such as is relied upon by the de¬ 
fendant. Nor can it be inferred that the parties 
agreed that the moitgc^ee should not sell 
merely because the mortgagors were entitled 
to redeem. In my opinion, therefore, the suit 
for sale was competent and the plaintiffs are 


entitled to an order for sale of the mortgaged 
properties in tho Kolhapur State. 

The plaintiffs are clearly entitled to an or¬ 
der for possession of those properties and they 
are further entitled to a decree for sale, if 
default is made iu payment of the dcaretal 
amount. 

With regard to the properties in British 
territory, it has been argued that the plaintiffs 
were entitled to possession of those properties, 
because they were iu possession before 1902 
of the mortgaged properties in the Kolhapur 
State, and possession of one was possession of 
tho other. No authority has been cited before 
us for the proposition that if two separate pro¬ 
perties are given over into the possession of 
a usufructuary mortgagee, and if he loses pos¬ 
session of one of the properties, possession of 
the other saves limitation with regard to a 
suit to recover possession of the first property. 
But in this case we need not decide that point 
because we think the evidence is clear that 
these properties in British territory were given 
back to the mortgagors before 1860, and no 
steps whatever were taken to recover posses¬ 
sion until this suit was filed. That we think 
raises the presumption that the parties agreed 
that the security of the properties in British 
territory should be given up, and that the 
Kolhapur properties only should be oonsldered 
as security for the debt, 

We have been referred to a document, Exhi¬ 
bit 58 at p. 53, which was a petition of the then 
mortgagors dated 16tb August 1879, appeal¬ 
ing against an order of the Political Agent 
Kolhapur and Southern Maratha Country, ref¬ 
erring them to a Civil Court for redress in the 
matter of the forcible recovery from them by 
the Jagadguiu of Sankeshwar and Kolhapur of 
certain Inam villages situated in the Kolhapur 
territory. That petition and the Resolution 
of Government thereon dealt only with mort- 
aged properties in the Kolhapur State, and 
that to some extent is evidence that the mort¬ 
gagees and the mortgagors had come to some 
arrangement with regard to the properties 
originally mortgaged in British territory, so 
that in effect the mortgagees agreed to retain 
their security only on the properties in the 
Kolhapur territory. 

It has been argued by the defendants that 
the learned Judge was wrong in bolding that 
it is not proved that the properties were not 
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liable to be mortgaged as being Devasthan or 
Saranjam properties. But they produced no 
evidence to support their contention, and there 
is nothing before us from which it can be shown 
that the mortgagors between 1840 and 1844 
wore not competent to alienate or mortgage 
the suit properties. It was particularly stated 
in the bond Exhibit 38 that the money was 
borrowed for the expenses of the Samsthan, 
and the mortgagors were competent to borrow 
for such purposes on the security of the Sams- 
than property. That is the only point argued 
in blie defendants appeal, with the exception 
of the question of interest which is common 
to both appeals. 


Wo do not think the Judge was justified ir 
disallowing all further interest from the dat( 
of the suit. It would follow from that decisiot 
that the plainbifls would be debarred there¬ 
after from claiming interest unless they could 
get into possession of the properties in tlie 
Kolhapur 8tate,in which case the terms of the 
mortgage bonds would revive, and they would 
have to render account of rents and profits 
against the interest due. Bub all sorts of diffi¬ 
culties may arise in that case if the judgment 
should stand. Considering that we think that 
fehe parties agreed that the mortgaged proper- 
ties in British territory should be surrendered 
to the mortgagors, and that the mortgagees only 
remaiued in possession of the Kolhapur pro¬ 
perties until 1902, when they were deprived 
ot P 08 B 68 BIOD, it seoms to us inequitable that 
interest should nob run on the principal 
amount due from the date of the suit. It is 
quite true in the ordinary case of a usufruobu- 
ary mortgage when a mortgagee is in possession 
of the mortgaged property either in lieu of in¬ 
terest entirely, or on the terms that he must 
render an account of rents and profits against 
intereBb. that the rule of Damdupat would 
apply Bub when the berms of the^ mortgage 

have been departed from, and the mortgagors 

then it Te^A ® of poasesBion. 

then It seems to mo very clear that that prin- 

Kpleoan no longer be considered as binding as 

he relationship of the parties has changed and 

the mortgagors must pay interest. 

We amend the decree by directing 
interest must run on the principal amo 
from the date of suit until realisation 
that amount of interest must be added to 
decretal amount, vfhichthe defendants m 


pay within six months from the date these 
proceedings are returned to the Trial Court. 
In default the plaintiffs will be entitled to 
bring the properties in the Kolhapur State to 
sale. There may be difficulties with regard 
to the sale of the properties. So we had bet¬ 
ter leave the direction of the Judge as it stands 
that the plaintiffs can recover possession of 
the villages in the Kolhapur State. As a mat¬ 
ter of fact it will he far simpler if they oan 
bring the properties to sale at once after the 
six months expire, if default is made. If ins¬ 
tead of bringing the properties bo sale, they go 
into possession, they must, under the terms of 
the mortgage, render an account of rents and 
profits against the interest which becomes due. 

The plaintiffs do nob ask for any order as to 
the properties in Savanbvadi and Kurundvad. 
They do not ask for possession of those pro¬ 
perties as apparently they have been out of 
possession for a considerable period. 

The plaintiffs have been on the whole suo* 
cesstul. They will be entitled to add their 
costs to the mortgage amount. The defendant 
No. 2’0 appeal will be dismissed with costs. 

Shah, J. —I agree. I desire to add a word 
with reference to the point relating to the 
applicability of the rule of Damdupat to the 
facts of this case- Having regard to the terms 
of the mortgage bond in this case, I think the 
application of that rule is excluded according 
to the Full Bench ruling in Gopal Bamchan- 
dra V. Gangi ram Anand Shet. (1). 

Decree amended. 

(1) 20 B, 721 p. B. ; 10 Ind. Deo. (K. B.) 106. 
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MADRAS HIGH COURT. 

Appeal against Order No. 425 op 1922. 

January 18, 1924. 

PreseTU :—Mr. Jusfeioe Odgera and Mr. 

JuBtioe Wallace. 

SB3HAMMA, widow and Legal 
Representative op the deceased 
MANOHIRAJU NARAYANARAO alias 
SATYANARAYANAMOOBTHY— 

Appellant 

versus 

YEBRANKI PEDA VENKATA RAO 

(dead) and others—Respondents. 

Civil Procedure Code (Act V oj 1908) O. XXlly rr. 4, 
9,0. XXXIVf r. b—^Preliminary mortgage’decree^ 
Judgment-debioft death of before decree—Legal repre- 
tentative not trroughi on record‘~Abatement—“Application 
for final decree^Seeond application to set aside abate- 
ment-Order dismissing first application^ appeal against 
■—Abatement set aside—Order^ legality of — Jurisdictior\ 
-“-Appealx second, whether maintainable—Revision. 

A praliminarj mortgage*deocee was passed on 27tli 
Novembac 1918. That moining, before the deoree was 
passed, the judgment-debtor died. The plaintiff oame 
to know of it soon alter, bub no steps were taken to 
bring the legal representatives of the deceased on the 
zeoord till 27th August 192 0 when plaintifi died an 
applioation under 0. XXXIV, r. 5 of the Oivil Pro¬ 
cedure Code wherein be set out the fact that the 
judgment-debtor had died, entered his widow as de- 
lendant and asked for a final deoree to be passed. 
.The widow contended that the preliminary deoree 
having been passed after the judgment-debtor’s death 
was a nullity and that in the absence of any petition 
to bring the legal representatives of the deceased on 
the record the suit had abated. Nearly seven months 
thereafter, the plaintifi filed another applioation ask¬ 
ing that the delay in bringing the legal representa¬ 
tives of the deceased on the record be excused and 
that a final deoree may be passed. The Court of first 
instance dismissed both petitions by two separate 
orders. An appeal was filed only against the order on 
the first ^tition and the Appellate Court treating the 
first applioation as one to set aside the abatement, 
•Mused the delay in filing it. allowed it and direoted 
the suit to be proceeded with. On appeal. 

Seld, {1) that the judgment-debtor having died be¬ 
fore the decree the decree was a nullity and no legal 
representative having been brought on the record 
within the time ptesorlbed by law. the suit bad 
abated. 

(3) that^the order of the lower Appellate Court in 
letting aside tlM abatement was without jurisdiotion. 
first, beoaose it had before it no pzayev to set aside 
the ab atement and no eubstantial motion under 0. 
XXll. r. 9 of the Civil Frooedure Code and secondly. 
^•caoM it bad no jarUdiotioa to reviie the order on 


the second applioation which was not properly baforo 
it. 

(3) that tbo order of the lower Appellate Court 
though teohoioally one under 0. XXIT, r. 0 of the 
Civil Procedure Coda and oonsequeotlv not ap¬ 
pealable under that order, wa^ passed without juris- 
diotioo, and^ was therefore, appealable, or at least 
open to Pevi^ioo on the ground that it was without 
juiisdiotion. (p- 39J, ool. 2.) 

Where it is necessary, in order to do substantial jus¬ 
tice, to brush aside toohnioelities, tbo Court will not 
be too Borupulous in enfotoing them ; but when tnere 
are no merits in favour of the patty invokieg the aid 
of the Court and the merits are on the other side, the 
Court will not go out of its way to oleat from the 
former’s path tecbnioal obstaoles. (p. 399, ool. 1.) 

Appeal againeti the order of fcho Courb 
of the Additional Subordinate Judge of 
Cooauada in Appeal No. 78 1922 preferred 
against the order of the Court of the District 
Muusif of Peddapuram iu E. A. No. 2411 of 
1920 in O. S. No. 109 of 19 18 . 

Mr. Rama Bao for the Appellant. 

Messrs. G. Lakshmama and A. Satyanara- 
yana for the Respondents. 

JUDGMENT .—This appeal is against the 
order of the Additional Subordinate Judge, 
Cooanada, setting aside an abatement of a suit, 
the order appealed against being passed under 
O. XXII, r. 9. In ordinary circumstances, 
DO appeal lies against such an order, but in the 
oiroumstanoes of this case it is contended that 
the order appealed against was passed with¬ 
out jurisdiotion and vitiated by material 
irregularity. 

The plaintiff who is the respondent in this 
appeal, sued one M. Narayana Rao, in the 
Court of the District Muosif of Peddapur on a 
mortgage and on 27th November 1918 
obtained a preliminary decree. It since trans¬ 
pired that the judgmenb-detor died on the 
morning of 27bh November 1918 before tbo 
decree was passed. The plaintiff admits that, 
not long after the decree, he came to know of 
the fact of the death of the judgment-debtor, 
but not of the actual date of it and assumed 
that he had died after the deoree and that there¬ 
fore the deoree was valid. He took no steps to 
bring on the legal representatives until 27th 
August 1920 when be died B. A. No. 2411 of 
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1920 under O. XXXIV, r. 5 wherein while 
setting out that the judgment'debtor bad died 
and entering his widow (the present appellant) 
as the defendant in the petition, he asked 
merely that a 6nal decree be passed. The pre¬ 
sent appellant in her oounter-petition pointed 
out that the judgment-debtor bad died be¬ 
fore the preliminary decree was passed, that no 
petition to bring on the legal representative on 
record bad been put in time, that, therefore, 
the suit had abated, and that the date of limita¬ 
tion for bringing on the legal representatives 
bad passed. Even after this allegation the 
plaintiff did nothing until 23id March 1921 
when he put in E, A. No. 911 of 1921 in 
which he asked that the delay in bringing on 
the legal representatives be esoused, and that 
a bnal decree be passed. In bis affidavit to 
that petition, he persisted in saying that the 
defendant judgment-debtor died after the 
decree and that the allegation that be died 
before the decree was not true. 

The District Munsif dismissed both the 
petitions. The Additional Subordinate Judge, 
on appeal, held that the application, E. A, No. 
2411 of 1920, may be treated as one for 
setting aside the abatement of the suit and 
that the excuse for the delay in filing such an 
application is reasonable and be set aside the 
abatement of the suit and directed the 
District Munsif to take it on file and proceed 
with it. 

It is not now disputed that the judgment- 
debtor died before the preliminary decree was 
passed, that, therefore, the preliminary decree 
was a nullity, and that no steps to bring on 
the legal representatives were taken within 
six months of 27th November 1918 as required 
by the Limitation Act, then in force. It 
follows that the suit abated on 26th May 
1919. The plaintiff, no doubt, contends that 
in O. XXII, r, 4 the phrase * right to sue ' 
does not apply after a preliminary decree is 
passed and that, therefore, there is no limita¬ 
tion to the period within which he was bound 
to apply to have the legal representative 
brought on ; bub, apart from the fact that the 
law at present against him on this point 
■ee Vakaju Suhbarayudu v. Musti Bama- 
dasu (1) there is the obvious rejoinder that 

(1) 68 led. Caa. 942 ; 16 M. 872 ; 15 L. W. 309- 42 
M. L. noi , V' M. L. T. 202 : (1922) M. W.’ N. 
976 i (1U23) A. I. a. (M.) 287. 


there was, in fact, no valid preliminary decree 
and, therefore, the suit has not even reached 
the stage of a preliminary decree. Clearly 
then the suit abated on 26th May 1919. 

The first point to be noted is that, though 
the plaintiff has never asked that the abate¬ 
ment be set aside, the lower Court, neverthe¬ 
less, chose to treat his E A. No. 2411 of 1920 
as a prayer for that relief. That E. A., as 
already pointed out, was not put in under 
O. XXII at all but under O. XXXIV. Not 
only that ; when the present appellants* re¬ 
joinder to it pointed out that the suit bad 
abated, the plaintiff evidently without making 
any enquiry obose to take the standpoint that 
the suit had not abated and maintained that 
standpoint in his second petition E. A. No. 911 
and never even then asked for the abatement 
to be set aside. It is true that E. A. No. 911 
purports to have been put in, inter alia, under 
O. XXII, rr. 4 and 9, but even then he 
did not pray for the abatement being set 
aside, nor does the lower Appellate Court 
make any reference to that E. A. in the 
body of its order. Had it been pleaded before 
it that E, A. No. 911 impliedly contained 
a prayer for the abatement being set aside, 
we cannci see why he should have thought 
it necessary to fall back on B. A. No. 2411 
of 1920 in order to discover such an im* 
plied prayer for that relief, even in his grounds 
of appeal before the lower Appellate Court, th® 
plaintiff styles E. A. No. 911 merely as a peti¬ 
tion to excuse the delay in bringing the legal 
representative on the record. We must hold 
that teohnioally there was not before the Dis¬ 
trict Munsif of the lower Appellate Court any 
prayer under O. XXII, r. 9 to set aside the 
abatement, and, therefore, the lower Appellate 
Court had no jurisdiotion to set it aside. 

There is a further teohnioal difficulty in 
the plaintiff’s way. B. A. No. 911 was dis¬ 
missed by the District Munsif under a sepa¬ 
rate order, and no copy of that order seems to 
have been put in in the lower appellate Court 
and no petition asking to excuse the omission 
to file it has been filed. There was, therefoM, 
no proper appeal against that order filed in the 
lower Appellate Court. This may be the reaswi 
why the lower Appllate Court ignores B. A* 
No. 911 altogether in its judgment. Here als^ 
we must hold that the lower Appellftlio Court 
bad not before it any legal appeal ag^s^ 
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order in B, A. No. 911 and had therefore no 
jurisdiotion to sot that order aside. Teohnioally 
it remains in force and is a legal bar to the 
present appellant being brought on record as 
the legal representative of the deceased judg- 
ment>debtor. 

Now, when it is necessary in order to do sub¬ 
stantial justice to brush aside technioalities, the 
Court will not be too scrupulous in enforcing 
them i but when, as we 6nd in this case, there 
are no merits in the plaintiff’s favour and the 
merits are on the appellants’ side, the Court 
vnll not go out of its way to clear from the 
plaintiff’s path technical obstacles. As already 
pointed out, although the plaintiff knew of 
the death of the judgment-debtor, he did not 
make any enquiry as to when it had occurred 
or make any attempt to have the legal repre¬ 
sentative brought on record within the legal 
period, six months. He did not even in E. A. 
No. 2411 ask the legal representative to be 
brought on record and he did not do so until 
23rd March 1921, nearly two years after the 
last day for bringing on the legal represen¬ 
tative* and even though it had been pointed 
out to him on 4th December 1920 by the 
appellant’s counter that the suit bad abated, 
he omitted or refused to make any enquiry, 
categorically said that that allegation was not 
true, and refused to believe that there bad 
been any abatement, and that there should be 
a petition to set it aside, so that even now up 
to date there is no petition to set aside the 
abatement. The lower Appellate Court’s rea¬ 
sons for indulging the plaintiff are based 
wholly on unsupported surmises ; that the 
plaintiff’s pleader might have been ignorant of 
the law or that the plaintiff had this or that 
mistaken idea in bis head. Ho announces a 
general plenary indulgence to parties to take 
their own time for applyiug for a final 
decree and that the ’’usual procrastination” 
of plaintiffs is a good ground for granting 
any indulgence to such a dilatory, negligent 
and mendacious party and we are not pre¬ 
pared to override the technical difficulties 
in the plaintiff’s way. 

We hold therefore that the lower Appellate 
Court s order is without jurisdiction, first be¬ 
cause it bad before it no prayer to set aside 
the abatement and no substantial motion un¬ 
der O. X.X1I, r. 9, and secondly because that 
It had no jurisdiction to revise the order on 
B. A* No. 911 which was not properly before 


it. It follows that his order, though teohnio¬ 
ally one under O. XKII, r. 9 and tech, 
nioally not appealable under that order, was 
passed without jurisdiction, and is fehorofore 
appealable or at least open to revision on the 
ground that it was without jurisdiction. We 
therefore set it aside and restore that of the 
District Munsif with costs of the appellant 
throughout. 

V. N. V. Order set aside. 

K. S. D. 


ALLAHABAD HIGH COURT 

Letters Patent Appeai* No. 98 of 1922. 

April 1, 1924. 

Present :—Mr. Walsh, Acting Chief Justice, 

and Mr. Justice Piggot. 

PHOOL SINGH— Plaintiff—Appellant 

versus 

Mussammai GOBIND KOBR and 
OTHERS—Defendants—Respondents. 

Specific Relief Act (/ of 1897), «. 42, prcfvi&o~-AgTa 
TenixYicy Act {II of 1901). s l67—Htniw Law—Joint 
family—Lease of agricultural land granted by father 
—Suit by son to challenge terms of lease — Ejectment^ 
Declaratioiit suit for, whether maintainable—JurisdiC' 
tion of Civil and Revenue Courts. 

Plaintifi, a Hindu son, brought a suit for a deola- 
ration that oartain terms in a lease of agrioaltural 
land of joint family property granted by his deceased 
father were not binding upon him. It was objeoted 
that as the plaintiff was entitled to aua for ejectment, 
a mere suit for a deolaration was not competent, 
(p. 401. ool. 1.) 

Heldt that as a decree for ejectment of a tenant of 
agrioultural land oould not be passed by a Civil 
Court, a auit lor a declaration was maintainable : 

Appeal under section 10 of the Letters 
Patent, from the judgment of Mr. Justice 
Gokul Prasad, dated the 26th April 1922. 

Messrs P. L. Banerfi and Balestohari 
Prasadt for the Appellant. 

Mr. N. P, Aathanat for the Respondents. 
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JUDGMENT .—This is an nnforbnnate case, 
on the facts found. The plaintiff was the 
minor son of one Gitam Singh, During his 
minority bis father granted a perpetual lease 
of certain agricultural land on terms highly 
favourable to the lessee and unfavourable to 
himself. It seems to have been also found 
by two Courts that undue influence was used 
by two of the defendants in obtaining this 
lease from the plaintiff’s father. After the 
death of bis father the plaintiff, acting through 
his next friend, endeavoured to obtain from 
the Revenue Court the ejectment of the defend' 
ants, admitting them to be his tenants but 
claiming that they bad no higher right than 
those of tenants at will. When this lease was 
set up the attempt at ejectment in the 
Revenue Court failed. The plaintiff then 
brought the present suit asking for a 
declaration that the lease is not binding upon 
him, either on the ground that it was obtained 
by undue influence exercised upon his father, 
or, even if that plea should fail, on the ground 
that it amounted under the circumstances to 
an alienation of joint ancestral family property 
in the hands of the plaintiff’s father, which 
the latter was not competent by law to make. 
Two Courts found in favour of the plaintiff on 
all points and granted him the declaration 
prayed for. 

There was a second appeal to this Court 
and in this appeal the lirst two points taken 
related to the question whether the laud 
covered by the lease was joint ancestral pro¬ 
perty and whether there had been a clear 
finding on the question of undue influence. 
On the first point the learned Judge of this 
Court held that there was a finding of fact in 
favour of the plaintiff. At any rate, the learned 
Judge found definitely that the property in dis¬ 
pute was ancestral property, belonging jointly 
to the plaintiff and to his father. On the second 
point the learned Judge of this Court held 
that the finding of the lower Appellate Court, 
to the effect that the terms of the lease were 
clearly prejudicial to the plaintiff’s interests 
was sufficient in itself to make the contract of 
lease voidable at the plaintiff’s instance. 

There was, however, taken in this Court a 
lUrther point which had been overruled in the 
two Courts below. This was based on the 
proviso to section 42 of the Specific Relief Act; 
that is ho say, it was contended that the plaint¬ 
iff ought hi this present suit to have claim¬ 


ed the ejeobment of the defendants and actual 
possession over the disputed land. The two 
Courts below had discussed this point, but had 
come to the conclusion that there bad cer¬ 
tainly been an agricultural tenancy in favour 
of the defendants and the latter could only be 
ejected by a prooeedieg in the Revenue 
Courts, and that consequently the proviso 
to section 42 of the Specific Relief Act had no 
application inasmuch as the plaintiff could 
not have sought relief by way of ejectment 
from the Civil Court in which this suit was 
instituted. On this ground alone the learned 
Judge of this Court reversed the decision of 
the lower Appellate Court and dismissed the 
plaintiff’s suit. 

The question is one which comes up from 
time to time in one form or another and is al¬ 
ways likely to give some little trouble. The 
real diffioalty to our minds is whether the 
Revenue Court, that is to say, the Court of the 
Assistant Golleotor, was not really competent 
to have adjudicated upon the entire question 
raised by the pleadings before it whether it 
could not have tried out the plain issue whe¬ 
ther the defendants were mere tenants at will 
in respect of this land, or whether they were 
holding under a covenant of perpetual lease, 
valid and enforceable against the plaintiff. It 
seems, however, to have been conceded, in the 
course of the abortive proceedings attempted 
by the plaintiff in the Revenue Court, that the 
said Court would not eject the defendants 
unless and until the question of the validity of 
this lease had been adjudicated upon by a 
competent tribunal that is to say, by suit in 
the Civil Court. It seems to us, therefore, 
whether that deolsion was right or wrong, it 
must be treated as a deolsion inter partes, and 
one which neither party is now entitled to 
challenge in argument. If it be onoe assumed 
that the assistant Golleotor could nob have 
ejected the defendants, then in our opinion 
this suit was olearly maintainable in the form 
in which it was brought. Che Civil Court could 
not have undertaken to eject the defendants 
from this agricultural holding. Any snob 
decree by an Assistant Collector would have 
offended against the dear provisions of 
section 167 of the Tenancy Act, The learned 
Judge of this Court seems to have assumed 
that ou the facts set up by the plaintiff him* 
self the Civil Court oould, if it found those 
facts proved, have ^treated the defendants as 
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mere treepasBers* This, however, is not a 
oorreob Btsabement of fahe plaioblfr’s position. 
He admitted that thero had been a letting of 
this land by hia father to the defendants. His 
father waB perfectly competent to let even 
joint ancestral land for a reasonable period 
and on reasonable terms. What the plaintiff 
complained of was that there had been what 
amounted in effect to an alienation of joint 
ancestral property, which his father was not 
competent to make, to the prejudice of the 
plaintiff's interest. It was those terms in the 
covenant of lease under which the defendants 
claimed to be entitled to hold, (a) in perpetuity 
and (b) at a low rate of rent, which the plain¬ 
tiff was assailing. In our opinion relief by way 
of declaration could and ought to have been 
granted in this case. (The question whether 
the suit as brought did not offend against the 
provisions of section 167 of the Tenancy Act 
was never raised in the Trial Court, and could 
not be raised at any subsequent stage.) 

We set aside the decree of the learned Judge 
of this Court and restore that of the lower 
Appellate Court with costs of both hearings in 
this Court to the plaintiff, including fees on 
the higher scale. 

Z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 1072 of 1923, 

February 5, 1924. 

Present :—Mr. Justice Phillips and 
Mr. Justice Odgers. 

A. SETHURAMA MUDALIAR— 

Petitioner 

versus 

M. P. MANGALA QOTJNDAR AND another 

—Respondents. 

Madras District MurUcipalities Act {V of 1920) ss. 9. 
808 (2) (i)-~^MadraB Municipal Election Rules, r. 17 
{l)-^Ballot papers marked with voter's number, vali- 
di^ oj— Election void-^Procedure.^Eresh election. 

Where at an eleotion held uodec the Eleotion 
Rales framed under aeobion 808 (2) the Madias D>s- 
triot Muoiolpalitiefl Act of 1920, the Polliog Officer, 
when giving oat the ballot papers to the voters, put 
on the haok of the ballot papers not only the serial 

X a.5x 


namber but aho the voter’si own number on the 
electoral roll ; 

Held, (1) that the voter’s nuruhor oii the back of 
the b.fflot pap ’i is a mark within tho meaniug of 
Halo 17 (1) of (be Holes by whioh Iho voter may be 
afterwards identified and th? ballot papers wore, 
therefore invalid ; 

Woodwards v. Sursons. (13761 10 C ?. 733 ; 4'1 L. J. 
C. P. ’2'JJ : L. T. 8G7. relied ou. 

(2) that all tho votes oast being invalid, no proper 
alfcouoa bad taken place- ;p. 402, ool. 1). 

SootioQ 9 of the Madras District Muntoipilities 
Aot is not applioible to a ease where an elcotion has 
taken place but ha? been afterwards declared void 
and the retiring oounoillor oanoot, in suob a case, be 
declared to have been ro-oleotod. A fresh election 
must, therefore, bo bold in such a oase.(p. 102, col. 2). 

Rule 17 doe.s not require that the identification 
ehall be made but merely that there is a possibility 
of such idontifioatiou by reason of the mark. (p. 402, 
ool. 1). 

Petition under seotion 115 of Aot V of 
1908 and seotiou 107 of the Government of 
India Aot, praying the High Court to revise 
the order of the Court of the Subordinate 
Judge of Dlndigul, dated the 3rd Deoembar 
1923 in O. P, No. 30 of 1923. 

Messrs. S, Muihiah Mudaliar, K. S. Gana- 
patky Aiyar and S, Subramania Aiyar, for 
the Petitioner. 

Mr. K. V, Krishnaswa>ny Aiyar, for the 
Respondents. 

JUDGMENT. 

Phillips, J .—In this petition the Sub¬ 
ordinate Judge of Dindigul has found that the 
ballot papers of a Municipal election held in 
Palni Municipality are invalid und " Rule 17 
(1) of the Election Rules. The Polling 
Officer, when giving out the ballot papers to 
the voters, pub nob only the serial number 
upon the back of them bub also the voter’s 
own number on the electoral roll. Conse¬ 
quently, any one seeing this number on a 
voting paper could, by a reference bo the 
electoral roll whioh is available to everybody, 
identify the particular voter; and it has been 
held in Woodwards v. Sarsons (1) in an almost 
identical case, that the ballot papers were 
invalid; but in that case the electoral 
numbers were placed not upon the back, bub 
upon the face of the ballot paper. It is 
now argued that this makes a great deal of 

(1) (1876) 10 a P. 783 ; 44 D. J. 0. P. 298 ; 88 
L, T. 867. 
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difference, because the back and the front of 
the paper cannot be seen at the same time. In 
Madras there is no rule like the English rule 
enjoining on the BeturningOfheer the necessity 
of keeping the ballot papers face upwards as 
far as possible, and it is not suggested that 
the back of the ballot papers would not be 
Tisible when taken out of the box. Buie 17 (l) 
merely says that the paper is invalidated by 
any mark put upon it by which the voter may 
be afterwards identified. Considering the 
possibility and even the probability of the 
back of the voting paper being visible to the 
candidate or his agent, the fact that the 
electoral number is on the paper would afford 
a ready means of identification, and it is I 
think such a mark as is contemplated in r. 17 
(1). No doubt, at the present election these 
numbers were not particularly noticed at the 
time of the election and, as a matter of fact 
the voters were not identified thereby, but 
the Buie does not require that the identifica¬ 
tion shall be made but merely that there is 
a possibility of such identification by reason of 
the mark. In fact, in the case already refer¬ 
red to Woodxoard v. Parsons (1) the numbers 
had been identified *, but as they could have 
been seen by the persons present at the coun¬ 
ting of the ballot papers, it was held that the 
rule, which is similar in England to that in 
Madras, bad been violated and the votes were 
invalid. It was argued for the petitioner that 
the decision in Woodward v. Sarsons (1) 
cannot be applied to India, because under r. 
17 [1) the mark by which identification may 
be had must be placed on the voting paper 
by the voter himself. Apparently the first 
part of the Buie does apply to marks 
put by the voter, but there is nothing in 
the later part to'show that it is the voter 
himself who must put the mark by which he 
may be identified ; and in the absence of words 
restricting the meaning of the rule. I see no 
reason why the view held in Woodward v. 
oaraens (1) with reference to a similar rule 
should not equally apply to r. 17 (l). There 
IS no restriction in the words of the rule and, 
consequently, no restriction could be read into 
it without adequafeo reason. It follows, there- 
Jore, that thee ”0606 are invalid under r, 17 
(1) : and inasnauoh as all the votes cast at the 
election are invalid, no proper election has 
been held and the petitioner has not been 
properly elected. 


It is then argued for the petitioner that ua- 
der section 9 (1) of the Madras Municipalities 
Act V of 1920, the petitioner who is the 
retiring oounoillor must be deemed to have 
been re-elected. That section reads as fol¬ 
lows :— 

*'If for any cause no oounoillor is elected at 
an ordinary election held under the prev¬ 
ious section, the retiring councillor shall, 
if willing to serve, be deemed to have 
been re-elected.” 

The argument is that, as all the votes oast 
are invalid, there has been no election of a 
councillor and that, oonsequently, the pro¬ 
visions of section 9 (i) apply. On the other 
hand, it is ooutended for the respondent that 
this section is only applicable to cases in which 
an election is held bub no candidates are 
nominated for election or no voters vote for 
any of the candidates. The petitioner’s con¬ 
tention has the support of the case, tht 
matter of the Specific Belief Aot and In the 
matters of Sarafally Mamooji (2) where 
Maoleod, J. read a similar section in the Boin* 
bay Municipal Act as being applicable in 
the case of an invalid election. The point 
is not at all disoussed in Maoleod, J.’s judg* 
ment aod it does not appear whether there 
are rules framed in Bombay similar to those 
framed in Madras for the decision of dispntes 
as to the validity of an election. From the 
Madras rules framed for this purpose it is 
quite clear that section 9 (1) is not meant to 
apply to oases where an election baa been held 
and is subsequently declared void, for r. 1" 
states that the Judge, on declaring an election 
void, must order a fresh election. It is sug¬ 
gested that the first portion of this rule 
ring any other party to the petition to be duly 
elected applies to the case of the retiring conn- 
oillor who would generally be made a party. 
It does nob follow, however, that a rebiHDg 
oounoillor would necessarily be a party and 
do nob think that it is the intention of this 
Eule. If the section applied to all oases o 
invalid election, there is no reason why i 
should nob say so in terms bub it purports to 
apply only to the case where no councillor w 
elected. When an election has been duly heW 
and rotes bare bsaQ oast and a oonnoillor has 

(j) 1 Ind C»8. 958 ; 84 B. 669 ; 12 iBoBB. 1^* ^ 
787. 
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been declared duly elected, can it be said, 
when the election is declared void, that no 
CounoiUor has been elected ? I think not, for 
the Conndlloi undoubtedly was elected and 
would remain in office as a Councillor provid* 
ed that no petition objecting to such election 
was put in. In this view, section 9 U) is not 
applicable to the present case and consequent* 
ly, a fresh election must be held and this 
petition is dismissed with costs (two sets). 

Odgera, J. —I agree and have nothing to 
add. 

V. N. v« Petition ditmissed. 

Z.K. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 64 of 1922. 

February 27, 1924. 

Present :—Mr. B. 0. Kennedy, A. T. C., 
and Mr. Bupohand Bilaram, A. J. C. 

BAMJIBHOY & Co.— Applicants 

versus 

YUSIFAIjI MAHOMEDAIjI—Opponents. 

Arhitraiion-^Beferencet oonsiruction o/^Error pa¬ 
tent on Jace of awardt what amounts to-^Aufard set 
aside on basis of alleged error patent on face of award 
•^Bevision^Civil Procedure Code (Act Vo/1908), 
s. 116. 

A refeienee in respect oi disputes “Conoerning the 
aooeptanoe of a shipment and payment of the same'’ 
le not Tague and is a euffioient authority for the 
arbitrators to deoide the question of breach of the 
oonttaot and payment of damages (p* 405, col. !)• 

In finding oat whether there is an error patent on 
the face of an award courts are not to investigate be- 
yond the award of the arbitrators and documents act* 
oally incorporated therein. 

Ohampsey Bhara Jivraj Baloo Spinning and 
Weaving Co L<A, (1933) 11 Indian Appeals, 824,oTor- 
mling I.L.B. 44 Bom. 780, followed 

Where from an award itself or any necessary pa¬ 
pers attached to it, it appears that the arbitrators 
have awarded payment of damages to a party who 
committed breach of a oontraot, there is an error pa¬ 
tent on the face of the award, the arbitrators are 
guilty of a teobnioal mieoonduot and the award 
phenld b« set aside, (p. 404, eol. i). 


Where an award is ordered to bo taken oQ the file 
on the ground ot there being an error patent on the 
taoe o( the award, whereas there is no suoh error to 
be found on the !aoe of the award the Court assumes 
jarisdiotiott whioh, as a matter of law, it does not pos* 
sess, to interfere with the Qodiogs of the arbitrators 
and such an order is liable to be set aside in revision, 
(p- 40il, ooU 1). 

Application to revise the order of the Addi* 
tional Judicial Commissioner (Mr. A. H. S. 
Aston), dated the 22ud March 1922, in J. 
Mis. 469 of 1921, directing an award to be 
taken off the file {vide 76 I. C. 261). 

Mr. Dingomal Narainsing, for the ApplU 
cants. 

Mr. Tahilram Maniram, for the Opponents, 

JUDGMENT, —lathis oaso Yusifali Maho- 

medali contracted to purchase certain Ameri¬ 
can galvanised iroa pipes from Ramjibhoy and 
be signed the usual indeob form with the 
usual arbitration clause. Disputes arose in 
oonneotioD with this consignment, Yusifali, 
refusing to take it up, and the matters were 
submitted to arbitration. After certain 
difficulties the arbitrators came to an award 
directing Yousifali to pay to Ramjibhoy 
Bs. 1305—6—0 with interest. This award 
was duly filed in this Court, whereon Yousifali 
applied to have the award taken off the file 
on the grounds given at page 8 of the paper- 
book. The learned Additional Judicial Com¬ 
missioner after considering the grounds sub¬ 
mitted by the respondent No. 2 held in favour 
of the award except on one point. He held 
that there was a patent error in law in deci¬ 
ding a certain question whioh arose under 
this reference. He, therefore, directed the 
award to be taken off the file. 

Against that order of the learned Additional 
Judicial Commissioner respondent No. 1 has 
applied here in revision and as a prelimi¬ 
nary objection to his petition it is urged by 
respondent No. 2 that we muss hold that the 
learoed Additional Judicial Gommissiouer was 
perfectly within his jurisdiction in directing 
the award to be taken of! the tile and that we 
have no power to Interfere. 

This may quite well be the case in many 
matters arising out of arbitration. Bub we do 
not think it is the case where a judge dispos¬ 
ing of an application to have the award takon 
off the file assumes a jurisdiction wuioh, as a 
matter of law he dpct not possess to interfere 
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with the findings of an arbitrator. In each a 
case, it is difficult to eay that a judge has not 
exceeded hie jurisdiction and that he should 
not be controlled. 

The question, therefore, ie whether, the 
learned Additional Judicial Commissioner has 
so exceeded his jurisdiction. He has found 
that the arbitrators have decided incorrectly 
because he is of the opinion that the breach of 
the contract was committed not by respondent 
No. 2 but by respondent No. 1 in as much as 
some condition in respect of the date of ship¬ 
ment was not complied with by the respondent 
No. 1. Thus he finds that although respondent 
No. 1 actually committed the breach yet the 
arbitrators have penalised respondent No. 2 and 
have thus acted contrary to plain justice. No 
doubt if it had clearly appeared by the award 
itself or any necessary papers attached to tho 

award that the arbitrators having found that 
respondent No. 1 had committed the breach 
nevertheless proceeded to inflict damages to be 
paid by respoudeut No. 2 that will bo clearly 
a gloss error on the part of tho arbitrators 
amounting to a teobnieal misconduct thus 
authorizing the judge to take the award off 
the hie. 


The learned Judge in acting as he did, follow 
ed an excellent authority. He had bofor 
him the case of Jivrai Baloo Spinning ani 
Weavii^ Co. Ltd., v. Cha.ms<-y Bkara (1) 
in which tho Bombay High Court hai 
held that where it was pleaded that the arbi 
trators bad misconducted themselves in thi 
way described, it is competent and eveniudeec 
the duty of the Court to consider tho wholi 
proceedings before tho arbitrators aud if i 
found that the arbitrators had so misconducted 
themselves it was the duty of the Court fc( 
take the award off the file. That decisioi 
was followed in several Bench judgments o 
this Court. 


Bub we are now certain that the law laid 

in J ivraj Baloo Spinnmg and Weaving 

Go. Ltd V Chamsey Bhara (1) was erroneous 

because that judgment has been reversed by 

Champsey Bhara & Co. Ltd. 

r'n Spinning and Weaving 

00 . Ltd. {2} and it appears from the judgment 


(ij t'6 jnd. Oaa. 79i); 4i B. 780; 2l Bom L H 
iH) 78 Ind. Ca3. 436 ; 50 I. A. 324 44 m 

7C- ' 25 Bora. L. B. 588 ; tiy 2 S) a. I. p. (p c ) 
fit 231 W. w. N. 696 ; 60 U. J80 ; 47 B. 678- ^ 
L X 4:-.': 28 0. w. N. 897 (P. C ). ' 


of the Privy Council in that case that the 
Courts are not to investigate beyond the award 
of the arbitrators and documents actually in¬ 
corporated therein and thus where there is no 
error so patent on the face of the award it is 
not open boithe Court to go into the proceedings 
of the arbitrator. Now, in the present case 
all that the arbitrators were asked to do was 
to decide the liability of the party in respect 
of the shipment of American galvanised iron 
pipes, on this very point namely the breach or 
otherwise of the conditions of the shipment 
and all they find is that Yusifali is bound to 
pay Re. 1,305-6-0. There are no materials 
whatsoever, on the award for saying that the 
arbitrators have in any way found incorrectly. 
Since there is no error of law patent on the 
face of the award presumably they applied 
their minds to the proceedings before them aiid 
came whether incorrectly or nob to the con¬ 
clusion that they did. It is clear therefore, 
that had the learned Additional Judicial Com¬ 
missioner had tho benefit ol the Privy Council’s 
judgment referred to which was nob published 
in India when he passed the order he did, he 
would not have assumed what is to all intents 
and purposes the position of a judge sitting in 
appeal on the arbitrators’ finding. We there¬ 
fore think that this part of the order of the 
learned Additional Judicial Commissioner is 
erroneous. 

The order taking off the award from the 
file was attempted to be Bupported_oa various 
other grounds, wbiob need not be considered at 
great length. The learned Additional Judicial 
Commissioner has fully dealt with those points. 
One point was whether the arbitrators who 
pronounced the award were legally authorized 
to proceed and after hearing the arguments 
advanced before us we are agreed with the 
oouolusioD of the learued Additional Judicial 
Commissioner and find that his finding in that 
respect is correct. 

A further point taken before us was not 
taken before the Learned Additoinal Judicial 
Commissioner and that was that the reference 
to arbitration is not in proper, form* The 
reference is not perhaps very oarrefuUy drafted 
but it is quite wide enough to cover the ques¬ 
tion of damages due to the breach of the 
contract. The effective clause of the referencfl 
recites the disputes between the parties 
concerning the acceptance of the shipment 
of galvanised pipes and paymrUof 
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Ramjibhoy and Co. saying that the notice of 
the refusal of the shipmout ought to liave 
been given \ 7 itbin three days, after the receipt 
of the arrival notice, failing which the ship¬ 
ment was binding on the other party, on 
the other band Yousifali contending that they 
could not accept the sameThat seems 
to us to be quite a sufficient authority for the 
arbitrators to come to the decision that they 
have and to order payment of damages and a 
sufficient indication as to the actual disputes 
between the parties. We cannot, therefore, 
hnd on the ground of vagueness of the refer¬ 
ence that the award is in any way unjustihod 
and should be rejected. 

We think that the learned Additional 
Judicial Commissioner was in error in direct¬ 
ing the award to be taken off the file and we 
set aside bis order taking off the award from 
the file and direct that the award should 
remain filed with costs. 

P. B. A. Application allowed. 

Z. K. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT 


SEcoiiD Civil Appeal No. 124 of 1923. 

March 16, 1924, 

Present :—Mr. Baker, J, C. 


Ut. JANKI— Plaintiff—Appellant 

versus 

MOHANDAL— Defendant—Respondent. 


TmMi Aet (ZZ of 1883), s. 6.— Transfer of Property 
Act (17 of 1883), s. 100— of immoveable property— 
Charge for maintenance iti favour of stranger — Suit to 
enforce charge, maintainability of. 


Where immoveable property is gifted eubjeot to a 
oharge of maintenaaoe, the person in whose favour 
eiioh a oharge is created, can enforce it by a suit in 
hie own name against the donee even though he is 
» pMfcy to the deed of gift. (p. 406. ool. 1). 

Seth Narsinghdass, 14 0. P. Ij. R. 

32; discussed : 

King v. DeniHon, (1818) 1 Ves A B. 260 ; 13 B. B. 
327; 86 E, B. 102 ; In re. West, Georgs v. Qrose, 
U9O0) 1 Oh. 84 ; 69 L- J. Oh. 71 ; 81 L. T. 720 ; 48 
W. B. 188, referred to. 


Appeal against the decree of the District 
Judge, Nimar, in Civil Appeal No. 142 of 1929, 
dated the 8th December 1922. 

Mr, B, B, V, B. Pandit, for the Appellant. 
IV, B, Puranihf for the Bespondent. 


JUDGMENT. “The facts of this cano are 

that one Beliartlal giftnd his property to Ids 
nephews; one condition in the gift deed was 
that they should maintain blie prosonfe plaint¬ 
iff who was his permanent mistress, The 
plaintiff brought this suit for arrears of 
maintenance from the present defendant, 
alleging that be bad not paid Ids quota of her 
maintenance. 

The first Court, the Munsiff of Burhanpur, 
awarded the plaintiff’s claim, but the Pistriot 
Judge of Nimar, on appeal, dismissed the suit 
holding that this deed of gift with the condi¬ 
tion embodied in it is a contract between 
Beharilal and the defendant, to which the 
plaintiff was no party, and that the plaintiff 
has no cause of action. He relied on Seth 
Ramlal v. Seth Narsinghilaffs (1) in which it 
was held that a stranger to the consideration 
cannot enforce performance of a contract by 
an action thereon in his own name although 
he be the party avowedly intended to be 
benefitted thereby. 

It is contended on behalf of the appellant 
that the deed of gift constitutes a trust, and 
reference is made to section 6 of the Indian 
Trusts Act II of 1882, It is argued for the 
respondent that in view of illustration {e) bo 
that section, which is very similar to the pre¬ 
sent case, the present deed of gift is a gift 
with a condition and not a trust. I may here 
state that the question of a right of the plaint¬ 
iff to maintenance from the estate of Behari¬ 
lal as a permanent mistress under Hindu Law 
does not arise in the present case, because her 
case was not founded on that right; there were 
no pleadings on the subject, no issues and no 
evidence, the case being based on the deed of 
gift itself. 

The learned Counsel on either side have not 
jDeen able to point out any rulings on the sub¬ 
ject, but it seems to me that the question of 
contract does not arise. The case quoted 
Seth Ramlal v. Seth ffarsingdass (l) supra 
states that to entitle a third party not named 
as a partner to the contract to sue either of 
the contracting parties, that third party must 
possess an actual beneficial right which places 
him in the position of cestui que trust under 
that contract. 

In Story on Equity, 3rd English edition, 
page 624, paragraph 1244 Sqq., it is stated 

(1) 14 0. P. L. R. 92, 
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“ Another class of implied liens or trusts arises 
where property is conveyed inter vivos, or is 
bequeathed or devised by last Will and testa¬ 
ment, subject to a charge for the payment of 
debts, or to other charges in favour of third 
persons. In such cases, although the charge is 
treated, as between the immediate parties to 
the original instrument, as an express trust in 
the property, which may be enforced by such 
parties or their proper representatives; yet, as 
between the trustee and cestui que trusty who 
are to take the benehts of the instrument, 
it constitutes an implied or constructive trust 
only ; a trust, raised by Courts of equity in their 
favour, as an interest in rem, capable of being 
enforced by them directly by a suit brought 
in their own names and right. Thus, for 
example, if a devise is made of real estate, 
charged with the payment of debts generally, 
it may be enforced by any one or more credit¬ 
ors against the devisee, although there is no 
privity of contract between him and them 
{King v. Dennison (2)), and (In re West George 
V. Grose (3)). There is, also, a distinction bet¬ 
ween a devise of an estate in trust to pay 
debts and other charges, and a devise of an 
estate charged with, or subject to, debts or 
other charges. In the latter case, the devise 
is construed to convey the whole benehcial 
interest to the devisee, subject only to the 
payment of the debts, or other charges." 

There would therefore appear to be an im¬ 
plied trust in the present case. The terms of 
the deed of gift are clear. Paragraph 9 begins 
by saying: "The following conditions shall 
govern the deed of gift," and clause (o) provides 
for the plaintiff's maintenance. 

I'am of opinion, that the view of the hrst 
Court that the defendant having accepted the 
gift subject to the conditions in the gift deed is 
bound by those conditions is correct. The 
decree of the lower Appellate Court is there¬ 
fore set aside and the appeal remanded for 
decision on the point of limitation which has 
not been decided by the District Judge. Costs 
in 2nd appeal on respondent. Costs in the 
lower Courts to abide the result. 

G. R. D. Appeal accepted 

z. K. Case remanded. 

(2) (ISIS) 1 Vg3. & B. 230; 12 R. R, 227: 05 E. R. 

102 . 

(8) (1900) 1 Oh 84; 69 L. J. Ch. 71 :8l TJ720: 

48 W. R. 138. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 401 op 1921. 

April 15, 1924. 

Present :—Mr. Justice Sulaiman and 
Mr. Justice Kanbaiya Lai. 

THAKUB SRI GAT ASHRAM 
NARAINJI —Plaintiff- 
Appellant 
versus 

JAISHTH MADHO ACHABIA 
and others—Defendants— 
Respondents. 

Civil Procedure Code (Aot V of 1908), a. 11, Expl 71 
—Be4 judicata—Decree Jor declaTaiim a»wi accounii 
obtained by one trustee against olherst whether binding 

A decree obtained by cue of the trustees oi a tiast 
on behalf of the trust against the other trustees 
either for a deolataiion that the property in dispute 
is tru^t property or for rendition of aooounte in a suit 
brought in the intereAts of tbe trust or for the pro¬ 
tection of the trust property, is binding as maob os 
the trustees who are parties to the suit as on all pec* 
sons interested in tbe trust (p. 408, ool. 1). 

P/’osunno Kumari Debyay- Gopal ChandBaboOt^ 
I. A U5 at. p. 152 ; 14 B. L. R. 450 ; 3 Sar. P. 0. J. 
449; 23 W. R. 958 ; 8 Such. P. 0. J. 102 (BO), 
referred to. 

First appeal from the decree of tbe Sub¬ 
ordinate Judge of Muttra, dated the 28tb 
July 1921. 

Messrs. B. E. 0* Conor, S. C. Das and Bam 
Nama Prasad, for the Appellant. 

Dr. K. N. Kaiju, Messrs. G. Agarwala and 
N. P, Asthana, for the Respondents. 

JUDGMENT. —The dispute in this 

appeal relates to the income derivable from 
the village Khasrai Bhajanpura and the ques¬ 
tion for oonsideration is whether the right to 
receive an eight annas share of the said village 
belongs to the temple of Thakur Shri Gat 
Ashram Narainji at Muttra. 

The temple in question was constructed by 
Pt. Pran Nath Shastri, a learned divine, a 
long time ago. He died in 1830, The inoomo 
derived from the temple and the endowmeots 
appertaining thereto used to be applied after 
his death to the maintenanoe of reli^ooi 
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iervioes at the temple and the support of the 
Aoharis or heirs of the founder. For a oonsid* 
derable time the endowed property was 
under the management of Baja Pitambar 
Singh, the then proprietor of the Ava estate. 
Some time in 1850 disputes appear to have 
arisen between the heirs of the deceased 
founder and a reference was made to 
arbitration which resulted in an award 
by which the proportion of the income to 
be applied to the maintenance of religious 
services in the temple and to be distributed 
among the heirs of the deceased founder was 
determined. In pursuance of that award an 
agreement was executed by the heirs of the 
deceased founder on the 26th of March 1850 
which provided that an 8 anna share of the 
income of the entire property shall be applied 
towards the expenses connected with the 
temple and the support of VaiihTiawas Acharis 
and servants of the temple and the payment of 
certain allowance to two other persons named 
therein, and the balance was to be distributed 
among the heirs of the deceased founder. By 
a subsequent agreement executed on the 2Dd 
November 1874 the heirs agreed that a half 
of the total income which was then estima¬ 
ted to amount to Bs. 3,200 per annum, was to 
be applied to the mainteoaoce of worship and 
other services at the temple and the other 
half was to be appropriated by the heirs perso¬ 
nally, The proportion in which each of the 
heirs was to contribute to the expenses of the 
worship and services at the temple was also 
Bpecihed. The agreement further provided that 
none of the heirs shall have any power to 
transfer the half of the property and income 
aforesaid which belonged to the Thakurji, but 
they would have power to transfer their share 
of the remaining half of the property and 
income. 

The agreement of the 26tb of March 1850 
expressly mentioned the village Khasai 
Bhajanpuza as a part of the property, the 
income of which was to be dealt with in 
the manner therein specified. There was 
no express reference to that village in the 
agreement of the 22nd November 1874 but a 
reference was made therein to the award of 
the 26th March 1850 and it was provided 
that all the conditions entered therein shall be 
nuuntained and be enforceable among the 
heiri pf the deceased founder. 


The plaintiff claims to be one of the trustees 
of the temple in question. The defendants are 
the other trustees or heirs of the deceased 
founder. The allegation of the plaintiff was 
that the village Kbasrai Bhajanpura was 
under the management of tbo Raja of Ava 
and that the temple was entitled to the 
income thereof to the extent of an eight anna 
share. The complaint was that the defendant 
No, 1 had received a larger portion of that 
income than he was entitled to, thereby 
depriving the temple of that portion which he 
had received in excess of bis share. In the 
plaint a reference was made to a previous suit 
said to have been filed by the plaintiff through 
Mt. Sundar Kuar against the present defend¬ 
ants in the Court of the Subordinate Judge of 
Agra for the rendition of accounts in respect 
of the income of the said property from the 
6 th November 1902 till the ISth November 
1906 and it was mentioned that that suit bad 
been decreed on the 8tb December 1909, and 
the appeal filed by the defendants against that 
decree bad been dismissed in 1910. Those 
facts were admitted by the principal contest¬ 
ing defendant—respondent Jesbtb Madho 
Aobari. lie contested the suit mainly on the 
ground that whatever was paid to him was 
paid voluntarily by the Baja of Ava and tbat 
the temple was not entitled to recover the 
same from him. The Court below accepted 
his contention and dismissed the claim. 

In doing so it appears to have entirely dis¬ 
regarded the decision in the previous suits in 
which the nature of the title held by the plaint¬ 
iff in the villages in question and the right to 
receive the income thereof was in issue. One 
of the suits was brought by Mt. Sunder Kuar 
the widow of Parshadi Lai one of the heirs of 
the deceased founder in her capacity as one of 
the trastees of the temple aforesaid against 
the present defendants—respondents on the 
14th November 1904 in the Court of the Sub¬ 
ordinate Judge of Agra for a declaration that 
the property in dispute including the village 
now in question belonged to the said temple 
and was a public and charitable endowment, 
tbat the idol was the absolute owner of 
the said property, and that the parties to the 
suit bad no personal interest therein. 
That suit was decreed after a prolonged 
contest by the Subordinate Judge of Agra 
and bis decree was upheld by this Court 
on the 26th October *1909. The finding of 
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tbie Court; in fchib suit was that fche whole 
prop'^rfcy in quesbion apporbained bo the 
bompio and that its income was intended for 
the oxpoDSoa of the temple and bhe support of 
the Acharis and Vaishwiioas, worshipping 
there. Subsequently there was another suit 
instibutod by Mt. Sundar Kuar against the 
present defendant-respondent Jaishbh Madho 
Achari for the rendition of accounts. Mt. 
Sundar Kuar sued in her capacity as one of 
the trustees of the temple Jaishth Madho 
Achari and other trustees were impleaded as 
defendant?. Jaishbh Madho Achari contested 
that suit on various grounds amongst others 
that the temple was only entitled to one- 
fourth of the income of the village Khasrai 
Bhajanpura. One of the issues framed by 
bhe learned Subordinate Judge was whether 
one-half of bhe income of the village Khasrai 
Bhaianpura formed the share of Thakurji and 
should go to it. His hnding on that issue was 
that bhe Thakurji was entitled bo one half 
of the income and that the defendant dis¬ 
honestly wanted bo reduce the share of 
Thakurji to one fourth and bo appropriate the 
remaining one-fourth bo himself. He pointed 
out that bhe Ava estate collected the rent of 
the village and paid bhe income to the 
mutaw'illis of bhe temple. That decision was 
uphold on appeal, bhe finding being that bhe 
wakf was a public one and the temple was 
entitled to receive half of bhe income of bhe 
said village from bhe Baja of Ava. 

It is nob open to the defendant Jaishth 
Madho Achari to go behind those findings. In 
the previous suit all the trustees were implead¬ 
ed and the effect of the decree of this Court 
was that bhe entire property then in question 
including the village now in dispute was de¬ 
clared bo bo a public endowment for religious 
and charitable purposes oonneoted with the 
temple and in favour of the idol. In the latter 
suit the effect of the doeree was that one-half of 
the income of the village now in question was 
declared to bo the share of property of the 
idol and the defendant Jaishth Madho Achari 
was found to have no right bo receive any 
portion of the same from the Raja of Ava or 
to appropriate it to his own use. A decree 
obtained l)y one of the trustees on behalf of 
bhe trust against the other trustees either 
for a declaration that the property in dispute 
was trust property or for rendition of accounts 


in a suit brought in bhe interests of the trait 
or for bhe protection of the trust property is 
binding as much on the trustees who are 
parties to the suit as on all persons interested 
in the trust; for as observed by their Lordsbipi 
of the Privy Counoil in Prosunno Kumari 
Dehya v. Golab Chind Baboo (1) the Shebaits 
of a trust form a oontinuing repreienta- 
tion of the idol’s property. Each of the above 
suits was instituted by'A/t, Sundar Kuar nob 
in her private right but on behalf of the bruit 
and as such the deoision arrived at in those 
suits is ooDolusive between the parties tbeceto 
within the meaning of Explanation VI of sec¬ 
tion 11 of bhe Code of Civil Procedure. 

It is urged on behalf of the defendants* 
respondents that the payment which is sought 
to be oballenged was made to him voluntarily 
by the Baja of Ava and that the plaintiff was 
not entitled to claim a refund. But the pay¬ 
ment formed part of the distribution of the 
entire income derived from the villages in 
question. Tbe Raja kept no part of the in* 
come himself. He distributed the income in 
a particular manner between the persons who 
were oonsidored by him to be entitled to 
receive bhe same. The dispute is virtually 
one between the different persons claiming 
a title to it and if one party has received a 
larger portion than be was entitled to and 
has thereby deprived another party of that 
which be ought to have received, bhe latter 
is entitled to claim from the other to the 
extent to which he was entitled. The Baja 
did not purport to make any payment to the 
defendant-respondent, Jaishth Madho Aobaria 
out of any personal fund of his own. The 
income of the village in Question was ear-mark¬ 
ed for a specific purpose, namely, for the 
maintenanoe of tbe services connected with 
the temple and distribution of the income 
among bhe heirs in bhe manner settled in the 
previous case. Tbe defendant-respondent 
Jaishth Madho Aobaria was nob entitled to 
receive payment in excess of what be 
declared entitled to in the previous proceed¬ 
ing and the mere fact that for some years 
the payment had nob been made precisely 
the manner in which they ought to have been 
made would nob destroy or prejudice the 

(1) 2 I. A. 146 at p. 153: U B. L. B. 450 ; 8 Sjt- 
P. 0. J. 449 ; 3t W. R. 263i: 8 Sutb. P. 0- J* 

(P. 0). 
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righti of the plaintiff to receive it in the man¬ 
ner he was entitled to receive. The procee¬ 
dings of the Court of Wards 61ed show that 
there was some dispute between the heirs 
of the deceased founder as to the manner in 
which the income was to he distributed by 
the Ava estate. The Court of Wards proposed 
to act only as a stake-holder and they did not 
undertake any liability for anything beyond 
what was payable by them on account of the 
said villages. That dispute having been settl¬ 
ed by a decree of the proper Court the rights 
of the parties should now be adjusted in accor¬ 
dance with that decision. That appeal must, 
therefore, be allowed and the suit remanded to 
the Court below with a direction to reinstate 
it under its original number and to proceed 
with its disposal in the manner required by 
law. Costs of this appeal including fees in this 
Court on the higher scale will abide the re¬ 
sult. 

2 . K. Appeal allowed. 

ALLAHABAD HIGH COURT. 

Sbdond Civil Appeal No. 604 of 1922. 

July 17. 1923. 

Present :—Mr. Justice Sulaiman. 

SlTAIi PBASAD and others— Dependants 

—Appellants 
versus 

DUKKHl LAL and others—Plaintipp- 
Dependants—Respondents. 

Provincial Small Cause Courts Act {IXoJlBQl) 
8oh II, Arts. 19, 28, applicability oJ~Suit to recover 
ornaments from etafceholdcr, nature of-^Declaratton, 
suit for—Jurisdiction of Small Cause Court 

Aikiole 2S of Soheflule U to tbe Ptovinoial Small 
Oftuse Oontta Act ooDtemplatea a suit between rival 
olaimante to tbe estate of a deceased person, when 
tbe relief claimed is a share of the estate and not 
only an item of the estate as against a third paity- 
(p. 410, ool. 2.) 

Chediv.Qulabo, 2 A. L J. 888; A. W. N. (1906) 
134; 27 A. 622; Tika Shalim v. ChirJtat Shahu, 27 Ind. 
Oaa. 778 ; 19 0. W. N. 614, iollowed. 

A suit to recover certain ornaments and jewellery 
from a stakeholder to whom they baye been 
over for safe oastody and who is willing to hand 
them over to tbe true owner, to whiob other perrons 
olaiming the ornaments etc. are also impleaded as 
parties, ia in its essence a anil for a declaration and 

I 0-58 


falls within the purview of Ariiolo 19 of Sobedulo II 
to tbe Provincial Small Caui^o Courts Act and is, 
therefore, excluded from tbo oogoisanoj of a Small 
Cause Court, (p 410, ool. 2.) 

Appeal against the decree of tbe Judge, 
Small Cause Court, exercising the powers of a 
Subordinate Judge, Allahabad, dated the 25th 
January 1922, 

Messrs. P, N. Sapru and .1/, N, Baina, for 
the Appellants. 

Mr. P. L. Banerjit for the Respondents. 
JUDGMENT. —This is a second appeal 

arising out of a suit for recovery of possession 
of certain ornaments and jewellery which were 
valued at Bs. 280. The Courts below have dec¬ 
reed tbe claim. 

Defendants Nos. 1, 2 and 4 have come up 
in second appeal and on their behalf the main 
point that is taken ia that the suit was in¬ 
stituted in the wrong Court. It is their con¬ 
tention that the suit was of a nature cognis¬ 
able by a Court of Small Causes and that, 
therefore, the Munsif in whose Court the suit 
was instituted bad no jurisdiction to try it. If 
this contention wore to prevail there would be 
the initial difficulty in the way of the appellants 
that no second appeal would lie. Under section 
102 of the Code of Civil Procedure no second 
appeal lies in any suit of the nature cognisable 
by Courts of Small Causes when the amount 
or value of the subject-matter of tbe original 
suit does not exceed five hundred rupees. 
Therefore on the appellant’s own showing no 
second appeal would He and this appeal must 
be dismissed. 

The learned Vakil for the appellants has, 
therefore, been forced to ask this Court to 
convert this second appeal into an applica¬ 
tion in revision and to exercise its powers on 
tbe revisional side. If a clear case of the ab¬ 
sence of jurisdiction bad been made out, I 
would have willingly treated this as a revision. 
The present, however, is not such a case. 

The plaintiffs claimed to be the heirs of one 
Musainmat Lalti deceased. Their ease was 
that after her death she left certain ornaments 
belonging to her about whioh the defendants 
Nos. 1 and 2 raised some disputes before the 
police. The police banded over these orna¬ 
ments to defendant No. 3 who held them as a 
stakeholder. The plaintiffs served a notice on 

I 
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defendant No. 3 and aa remarked bythe learn¬ 
ed Jud ^'0 of fibe lower Appellate Court the de- 
fendant No. 3 replied aaying that ho waa will¬ 
ing to deliver the ornamonta to the rightful 
owner and that the plaintitfa should sabipfy 
him tliat they were the rightful owners. On 
this the plaintiffs instituted the suit out of 
which these proceedings have arisen. In their 
written statement the defendants did not deny 
the genealogical tree set up by the plaintiffs, 
but disputed that the orauaments and jewels 
belonged to the deceased. They pleaded 
tCTtii and said that one Musammat Kunwar 
was the real owner of these ornaments which 
had only been lent to Musammat Lalti 
deceased. On this plea having been raised Mus- 
ammmat Kunwar was made a pro forma defen¬ 
dant. It is true that the plaint was not fur¬ 
ther amended and no express relief for a 
declaration was added. 

The learned Munsif overruled the objection 
of the defendants as to want of jurisdiction, 
being of opinion that the suit was in essence 
a suit of a declaratory nature and was, there¬ 
fore, cognisable by a Civil Court on the regular 
side. On the merits he found that the orna¬ 
ments had, in fact, belonged to the-deceased 
and the plaintiffs were entitled to recover 

learned Judge of the lower 
Appellate Court on appeal has conhrmed the 
findings of the first Court. The reasons for 
holding that the Munsif had jurisdiction to try 
^0 case given by him are slightly different. 
He was of opinion that the case fell under 
clause 28 of the Second Schedule to the Pro¬ 
vincial Small Cause Courts Act. On the 
merits he agreed with the first Court holding 
that the ornaments were proved to have 
belonged to Musammat Lalti Bibi and that 
the plaintiffs were entitled to recover them 


XT pleadings it is clear that dofendi 

Nos. 1, 2 and 4 who are the applicants be 
me were mere pro forma defendants T 
were not in actual possession of the ornaim 
in question and were obviously impleade* 
the suit with a view to make the de< 
binding on them. Although no relief ft 

declaration against them is sought it is obvi 

that the chief reason for impleading them . 
to have it declared as against them that 

plaintiffs, so that 
further dispute might arise in future I 

also quite apparent that the defenda 


Nos. 1, 2 and 4 could not possibly have been 
impleaded in a suit brought in the Court of 
Small Causes. Those persons, it impleaded, 
would very naturally have contended that the 
plaint disclosed no cause of action as no relief 
was claimed against them. If I were to 
interfere now and set aside the decrees of the 
Courts below and direct the plaint to be 
returned in order that it may be filed in the 
Court of rimaU Causes the result would be 
that the suit as against defendants Nos. 1, 2 
and 4 would not be maintainable there at all. 
I must, therefore, consider whether the plaint, 
as it stood, having impleaded all the defen¬ 
dants in the suit, was one which could properly 
be filed in the Court of Small Causes. In my 
opinion this was not so. I agree with the 
Munsif that the suit must be deemed to be one 
of a declaratory nature, which is expressly 

exempted under clause 19 of the Second Sche¬ 
dule. 

I must, however, point out that the reason 
given by the Judge of the Court below for 
holding that the Munsif had jurisdiction is nob 
correct. His view was as I have said that clause 
28 of the Second Schedule was applicable. 
That clause exempts a suit for the whole or 
a share of the property of an intestate. 
It has been held in a number of oases 
that that clause contemplates a suit between 
rival claimants when the relief claimed is 
to recover a share of the estate and not 
only an item of the estate as against a 
third party, This waa the view accepted 
in the oases of Chedi v. Oulabo (1) and Tika 
Shahu V. Chirkat Shahu (2). Clause 28, 
therefore, was not applicable. But in view 
of the opinion expressed by me above the 
Munsif had jurisdiotioa to try it. 

Furthermore there is bbis additional diffi¬ 
culty in the way of the defendants. They 
have not presented a proper application for 
revision before me and the jurisdiction to in¬ 
terfere under section 115 of the Code of Civil 

Procedure is after all only discretionary. The 
case has been fought out on the merits and 
both the Courts below have come to a con¬ 
current finding against the defendants. It is 
an accident that the appeal was actually 
heard by the Judge of the Small Cause Court 
in whose Court the suit ought to have been 

(1) 2 A. L. J. 88fi; A. W. N. (1S06) 184; 27 A. 632 
27 Ind. Cfts. 773 ; 19 0. W. N 614. 
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filed as contended by the defendants. Ue on 
the merits too has ai^reod with the finJinj* of 
the first-Court, Under all these oiicumstances 
therefore I decline to interfere even on the 
revision side. The result therefore is that 
this appeal fails and is hereby dismissed with 
costs including in this Court fees on the higher 
scale. 

Z. K. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

March 13, 1924. 

Present :—Lord Shaw, Lord Blanesburgh, Mr. 
Ameer AU and Lord Salvesen. 

MAHOMED RAHIMTULLA HAJl 
J003AB— Appellant 

versus 

ESMAIL ALLARAKHIA— Respondent. 

Execution ojdecree—Decree agamet mortgagor's pro¬ 
perty—Amount deposited by mortgagee—Deposit, whe¬ 
ther enures to benejtt of all interested partie.^—Mortgage 
satisfied — Mortgagee, right of, to withdraw deposit. 

A Llohammadan widow professmg to aot (or ber- 
Bolf and her minor obildten tranafecred certain pro¬ 
perty. The tranaaotion was, however, oballenged by 
the ohildren by a suit and a decree was passed which 
provided that on their paying their share of the pur. 
ohaae-money within a certain time, they would be 
entitled to recover pi.^session, but if they failed to do 
so, their suit would stand dismissed. Shortly before 
the expiry of the time a mortgagee from one of the 
ohildren paid the sum in Court to save the property. 
Subsequently his mortgage baviog bean disohargad, 
the mortgagee applied for a return of his deposit. 
The application was opposed by a transferee of the 
mortgaged property^ 

Held, (1) that the mortgagee had an absolute right 
in the protection of his own property to make the de¬ 
posit and BO prevent his security from becoming 
valuelesB. (p 412, ool. 2) 

(2) that the benefit of the deposit enured to all 
parties having an interest in tbo condition of the 
decree being satisfied and the mortgagee could not be 
allowed to withdraw the deposit without giving the 

transferee an opportunity of paying the money, such 

payment being treated as within the period allowed 
by the decree, (p 4L2, ool. 8). 

Appeal from the judgment oi the Bombay 
High Court, dated the 22nd September 1920. 

Sir George Lowndes, K, C., and Baikes, lot 

the Appellant. 


Ml SFre. Viinnre, K, C., and McNair fot’ the 
Kospomient. 

JUDGMENT. -Thie is an appeal from a 
decree of the Court of Bombay of 

.September 22, 1920, which set aside an order 
of tho Subordinate Judge of Thana, dated 
October 5, 1918. 

Tho appellant dorives such title as he has 
to tho property in dispute from the widow 
of Balabhai, a Mahommedan resident in 
Bombay. When she sold the property, the 
widow professed to act for horeelf and as 
guardian of her minor children. The transao* 
tion was, however, challenged by Banomiya, 
the only son of Balabhai then surviving, and 
by others representing the rest of the family, 
by a suit raised in 1914 in the Thana Court, 
in which they claimed that the sale by the 
widow should be set aside in so far as the 
shares of tho eon and daughters were con¬ 
cerned. Id that suit, which ultimately came 
to depend before the High Court of Bombay, 
Banemiya and hie co-plaintifi's, on February 
26, 1918, obtained a decree aganist the appel- 
la^it which is thus expressed :— 

The plaintiffs will have six months with¬ 
in which to pay their share, i. e., 10-16th of 
the Rs. 1,250 and the Rs. 1,200, with added 
interest as directed in the lower Court’s 
judgment.’’ 

“ If within six months the plaintiffs pay 
the sums due from them they are to recover 
possession of the land in suit. But if within 
that time the plaintiffs do not pay the sums 
due from them then the suit to stand dis¬ 
missed with costs.” 

Prior to the date of this decree Banemiya 
had, on July 21, 1915, mortgaged his share 
of the property to one Dattatraya R. Gandhi, 
for Rs. 2,000. On September 15, 1916, he 
had sold a five-annas share to Narayan, a 
brother of Gandhi, who in turn transferred 
it to one Motilal Batansi, Subsequent to the 
decree Banemiya contracted, on June 10, 
1918, to sell to the respondent all bis remain¬ 
ing interest in the property and undertook to 
obtain an assignment in bis favour of the 
right, title and interest of the heirs of bis 
sister who bad died. By these transactions 
Banemiya, for himself and the other plaintiffs 
(assuming be was authorised to act for them), 
deprived himself of all interest in the con- 
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ditioDal decree of February 26, 1918. In 
these oircumstanceB the mortgagee, Datta- 
raya E. Gandhi, realising that the security 
which he held over the property would 
become valueless if the condition specified in 
the decree wss not purified, on August 22, 
1918, or four days before the money (ell to 
be paid, presented an application in which on 
the narrative that Banemiya had failed to 
pay the sum required and that he estimated 
the sum at less than Es. 4,000, prayed that 
the said amount might be ordered to bo re¬ 
ceived for payment to the appellant according 
to the High Couit decree and paid to him. 
The money was duly deposited in Court and 
a notice to this efiect was signed by Mr. E. 
B. Gogate, Sub-Judge. 

No question has been raised as to the suffi¬ 
ciency of the amount to satisfy the appel¬ 
lant's claim nor is it open to doubt that the 
appellant would have been entitled to uplift 
the whole sum of K^. 4,000 or as much of it 
as represented the Es. 1,250 and Es. 1,200 
with added interest which formed a first 
charge on the shares of Banemiya and his 
sister. 

The appellant, however, made no applica¬ 
tion for payment to him of the sum deposited. 
Instead of doing so he entered into an agree¬ 
ment dated October, 3, 1918, with the two 
brothers Gandhi, the substance of which was 
that in consideration of Es. 5,000 paid by the 
appellant to them, they agreed to withdraw 
the application under which the Es. 4,000 had 
been deposited and to claim the return of the 
said sum to the depositor. In terms of this 
agreement, an application in the name of 
Gandhi was duly lodged on October 4, 1918, 
in the Court of the First Class Sub-Judge at 
Thana. The applicant prayed for the return 
of the deposit made by him on the ostensible 
ground that as the amount of his mortgage 
bad been repaid there was now no possibility 
of his being involved in loss. The application 
was opposed by the respondent. He maintain¬ 
ed that the payment made by Gandhi had ful¬ 
filled the condition in the decree, and oflered 
to pay the amount of Es. 4,000 to the appel¬ 
lant on the footing that such payment should 
be treated as equivalent to the payment made 
by Gandhi. The Sub-Judge overruled the res¬ 
pondent’s contentions and allowed Gandhi to 
take back the money and it was, in fact, uplift¬ 
ed by bim, The respondent thereupon appeal¬ 


ed to the High Court, which set aside the 
order granting leave to Gandhi to take back his 
money and allowed respondent an oppoita- 
nity of paying the money within a specified 
short period such payment to be treated as 
within the period of six months allowed by 
the decree of February 26, 1918. 

Various contentions were put forward by 
the appellant in support of his appeal from 
this order: (1) He contended that on a sound 
construction of the decree the sum that was 
provided to be paid by the plaintiffs in that 
suit fell to be paid to the appellant and that a 
deposit in Court did not satisfy the condition 
in the decree. Their Lordships are clearly of 
opinion that while the condition would have 
been satisfied by a payment to the appellant 
in person, which be aceepted, it was equally 
satisfied by a payment into Court, and that the 
latter was, in the circumstances, the appro¬ 
priate mode of satisfying the condition. (2) It 
was contended that a deposit made by an¬ 
other than a party to the suit did not satisfy 
the condition, and that the mortgagee, who 
was Dot a party, had no right in a question 
with the appellant to make the deposit. 
Their Lordships agreee with the learned 
Judges of the High Court in rejecting this 
argument for the reasons they state. They are 
further of opinion that the mortgagee bad an 
absolute right in the protection of his own 
property to make the deposit and so prevent 
his security from becoming valueless. To the 
extent of the value of his mortgage granted 
by the plaintiffs in his favour he had aoqairnfi 
their rights, and the mortgage-deed expressly 
authorises him to charge on the mortgage 
property any expenses which the mortgagee 
might be required to make for his protection. 

(3) Lastly, it was contended that the mort¬ 
gagee had an absolute right to withdraw the 
deposit. If DO other interests were in question 
but those of the mortgagee and the appellant, 
this would no doubt have been the case. 
it cannot be overlooked that the real object of 
the application for the withdrawal was to 
defeat the claims of the respondent who was 
the only other person that had an interest 
the condition expressed in the decree being 
satisfied. Their Lordships think that the 
benefit of the deposit having been made 
the expiry of the time limit necessarily enured 
to all parties having an interest in the oouditiOD 
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beint; satisfied. The legitimate interest o( the 
appellant was to obtain payment of the sums 
to whioh he was preferably entitled and this 
was seoured to him by the deposit. Just as the 
plaintiffs' suit would have stood dismissed if 
the deposit had not been made, so equally the 
decree provided that if the sums in question 
were paid the plaintiffs were to recover posses* 
sion of the land in suit. The respondent in 
virtue of the agreement of June 10, 1918, of 
whioh he subsequently obtained a decree of 
spedfic implement, is now in right of this 
decree and entitled to enforce it against 
the appellant. As, however, the money 
deposited by Dattatraya had been actual¬ 
ly uplifted by him before the order of 
the High Court was made, the condition 
whioh the Court imposed on the respondent 
appeared to be the only method by whioh the 
position whioh had been inverted by the ap¬ 
pellant's action could be restored so as to do 
justice between the parties. Their Lordships 
are accordingly of opinion that the decision of 
the High Court was right and they will 
humbly advise His Majesty that the appeal 
should be dismissed with costs. 

N. H. Appeal dismissed, 

Messrs. Ashurstf Morris, Crisp <t Co. —Solici¬ 
tors for the Bespondent. 

Messrs. T. L. Wilson & Co .—Solicitors for 
the Appellant. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 330 of 1921. 
December 19, 1923. 

Present: —Mr. Justice B. Lindsay and Mr. 

Justice Sulaiman. 

Musammat KHUDAJIATUL KUBEA AND 
ANOTHER—PlAINXIFPS—APPELLANTS 

versus 

Musammat AMINA KHATUN and another 
—Defendants —Bespondbnts. 

decree, $uit to $ei aside, maintainability 
oJ-^Jurisdiotian of Court to entertain suit, whether can 
he questioned. 

Whsa ft Bait U brought aad the Oouit has to make 
up its mind as to whether It is within ite peoaoiary 
jnriidiotioD, all that it oan rely on is the valuation 
of tl^ Babjeok-matter whioh ii mven in the plaint, 
(p. iUrOOl. 8). 


It is opea to a defend,vat when he appears to 
answer the suit,to rai^^e the plea that the suit has oot 
been properly valued and to show, if ho oao, that 
the Court iu whioh the suit has been brought has do 
jurisdiotioQ to try it. But if no suob plea is taken by 
defendant when be has bad the opportunity of 
raising it, it oaonot be said that the Court has aoiod 
without jurisdiotion. (p 414, ool. 2). 

A deotee oannot be set aside by a separate suit 
brought for the purpose, except on the basis of fraud 
or of something akin to fraud, (p 415, ool. 1). 

Where a dsotee is passed ex-parte against a defend¬ 
ant after doe service of summone, a suit to set aside 
the deoree on the ground that the suit was under¬ 
valued and the Court whioh passed the deoree had 
no jurisdiotion to entertain the suit, is not main¬ 
tainable. (p. 414, ool. 2). 

Appeal from the decision of the Subordinatio 
Judge of Bijnor at Moradabad, dated the 26th 
May 1921. 

Mr. Baza Ali, for the Appellants. 

Mr. S. A. Haidar, for the Bespondents. 

JUDGMENT .—After bearing the learned 
Counsel for the appellants in this ease we are 
clearly of opinion that the appeal must fail. 

The relevant facts bo be stated are as fol¬ 
lows :— 

In the year 1883 one Muhammad Bahmat 
Ali executed an agreement whereby he under¬ 
took to pay to his daughter-in-law Musammat 
Amina Khatun a sum of Bs. 15 a month for 
food and olothing. This payment was to be 
made to her during her life-time. 

In order to secure the performance of this 
undertaking Saiyid Bahmat Ali hypothecated 
a 5 biswas muafi share in the village named 
Phondapur and charged this property with the 
allowance which he had contracted to give his 
daughter-in-law. It was distinctly provided 
by this agreement that if Bahmat Ali failed to 
pay the said monthly allowance of Bs. 15 any 
month, the lady was to be entitled to take 
possession of the property whioh was charged 
and to realise the income thereof under her 
own supervision and to spend tbe same for 
her food and olothing. 

Pausing here, it is clear beyond all doubt 
that tbe lady if she took possession was to be 
entitled to bring to her use the entire income 
of the property upon which her allowance had 
been charged daring her life-time. 
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U is apparent from the judgment in this 
case that Amina Khatun has baG on more than 
one occasion to bring suits to enforce this 
agreement. 

Rahmat Ali himself has died but he has 
left daughters, Mustvmmat Kbudajiatul Kubra 
and Musammat Atiqatul Kubra, who are the 
plaintiffs in the present suit. 

The other issue of Rahmat Ali is Sahib 
Saqib Hussain who is married to Musavimot 
Amina Khatuu. 

In the year 1920 Musdvimai Amina 
Khatun brouglit a suit against the present 
two plaintiffs, Musammat Kbudajiatul Kubra 
and MusamTnat .\tiqatul Kubra, for possession 
of a 2^ biswas share of the property in Mama 
Pbondapur. 

It appears that these ladies were in posses¬ 
sion of this 2^ biswas share, that being one- 
halt of the 5 biswas share upon wbioh Rahmat 
Ali bad created the charge in favour of his 
daughter-in law Musammat Amina Khatun. 

Full particulars of this case are not before 
us. All we iiave on record is the judgment of 
the Munsif. Thore are also one or two copies 
of certain statements which were made in the 
course of this case. 

According to the finding of the Court below 
the lady Amina Khatun, alleged apparently 
that a sum of Rs. 54|- odd was owing to her 
on account of arrears of the allowance to 
which she was entitled and sho asked to be 
allowed to enforce the agreement by taking 
possession of tho property charged with her 
maintenance including the 2^ biswas of this 
property which were in the possession of the 
present plaintiffs at that time. 

According to what is stated in the judgment 
of the Subordinate Judge, this suit was decreed 
ex parte, but after due service upon Khudajia- 
tul Kubra and Atiqatul Kubra. 

In execution of that decree, possession over 
this property, has passed to Musammat Amina 
Khatun. 

It is important to observe that neither of 
the defendants in that suit has ever made any 
attempt to ohalienge the decree in appeal. 

Instead of doing this they have launched 
the suit out of which this present appeal has 
arisen with all sortia of allegations directed 
against Musammat Amina Khatun with res¬ 
pect to tho conduct of the earlier suit in the 


Munsif's Court. It is said that the suit was 
brought collusively and fraudulently, and it is 
also sought to be made out that the decree of 
tho Munsif under which possession passed to 
Amina Khatun is altogether void for want of 
jurisdiction. 

With regard to this plea of want of jurisdic¬ 
tion the case which was put for the plaintiff 
was this, namely, that the value of this 2ir 
biswas share which has passed into possession 
of Amina in execution of decree is Rs. 7,000. 
It is pointed out that this being the value of 
the property in suit in the case which was 
tried by the Munsif the Munsif had no juris¬ 
diction to give a decree for possession inasmuch 
as his pecuniary juriediotion is limited to suits 
of a value not exceeding Rs. 1,000 or at most 
Rs. 2,000 if he has been specially invested 
with higher powers. 

The question really is whether these plaint¬ 
iffs are entitled te maintain a suit on this 
allegation. We are clearly of opinion that no 
suit of this kind can be maintained to set 
aside the Munsif’s decree on the ground of 
want of jurisdiction. 

It is perfectly clear on all hands that when 
a suit is filed in a Civil Court the pecuniary 
jurisdiction of the Court is primarily deter-’ 
mined by the valuation which the plaintiff 
pubs upon tho subject-matter of the suit. 

It may be, that sometimes the value of the 
suit is exaggerated and sometimes it is under¬ 
estimated, but at any rate, when a suit is 
brought and the Court has to make up its 
mind as to whether it is within its pecuniary 
jurisdiction, all that it can rely on is the valua* 
tion of the subject-matter which is given in 
the plaint. 

Of course, it is open to a defendant when 
he appears to answer the suit, to raise the plea 
that tho suit has not been properly valued 
and to show, if he oan, that the Court in which 
the suit has been brought has no jurisdiction 
bo try it. But clearly, if no such plea is taken 
by a defendant when he has had the opportu¬ 
nity of raising it, it cannot be said that the 
Court has acted without jurisdiction. The 
Court has assumed jurisdiction on the basis of 
a statement made in the plaint upon which it 
is bound bo rely, a statement which has not 
been challenged or corrected in any way; and so, 
it is not possible to argue as has been argo^ 
here that the decree passed by the Munsif in 
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this OMO was altogether voicS for want of 
jurisdiotion in the Muneif. 

In this conneotion we may draw afetontion to 
the provieiona of seofcion 11 of tho Suita 
Valuation Aot, Aofc VTI of 1887. That seo- 
tion lays down that unless an objection to the 
over-valuation or undcr-valnation of asuin has 
been raised in the Court of first instance it 
shall not be entertained by an Appellate Court 
unless, for reasons to be recorded in writing, 
the Appellate Courtis satisfied that tho suit in 
appeal was wrongly valued and that the wrong 
valuation has prejudicially affected tho dis¬ 
posal of the suit on its merits. This 
enactment operates in spite of anything con¬ 
tained in section 578 of the Code of Civil 
Procedure which corresponds to section 99 of 
the present Code. It is clearly contemplated 
there that any objection which is to be raised 
on the ground of pecuniary jurisdiction must 
be taken in the Trial Court at the earliest 
possible opportunity and where the objection 
is not taken it is not to he entertainable there¬ 
after unless the Appellate Court is satisfied 
that there has been some miscarriage of 
justice on the merits. 

If this is the law in so far as it oonoerns 
procedure in appeals, it seems to us that in no 
way ought it to be possible for a party against 
whom a decree has been passed in the circum- 
stances we find in this case, to bo able to go to 
another Court and institute a fresh suit for the 
purpose of having the decree set aside. If 
this sort of thing were allowed there would bo 
no end to litigation. It is perfectly well under¬ 
stood of course, that the decree of a Court may 
be set aside by a suit brought, but it is also tlte 
rule that no such decree can be set aside 
except on the basis of fraud or of something 
akin to fraud. In the present case, although 
there were allegations of fraud made in the 
plaint, no case of fraud whatever has been 
made out and for this reason therefore we 
hold that this suit, to set aside the decree 
which was passed by the Munsif on the 7th 
of May 1920, is not maintainable. This find¬ 
ing of ours really puts an end to the whole of 
the case. It has been suggested bo us that we 
ought, in any case, bo allow an account to be 
taken between the plaintiffs and Musammab 
Amina Khatun on the ground that she is 
entitled under the agreement only to a sum of 
Bs. 16 a month, whereas, the present profits 
aooruing from the property upon which this 


allowance is charged, are greatly in excess of 
that sum. We think it inexpedient to say 
anything about this claim except that the suit 
as framed was not a suit for accounts. 

Another suggestion has been made to us 
that, in any case, under the terras of an award 
which is printed at pages 22 and 23 of tho 
record, wo ought to pasg a money decree 
against 8aiyid Sarjib Husain the second defen¬ 
dant who is the iiuaband of Miisamm'U Amina 
Khatun. It is not e’ear to us however what 
decree for money could be passed against 
Saqib Husain and again wo have to draw 
notice to the fact that no such relief was 
claimed in the plaint. 

We are satisfied therefore that this suit 
was a suit which ought not to have been en¬ 
tertained and which though for other reasons, 
was rightly dismissed by the Court below. 
The appeal fails and is dismissed with costs 
including in this Court foes on the higher scale. 

z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 

Skcond Civil Appeal No. 327 of 1923. 

March 24, 1924. 

Present :—Sir Norman Macleod, 

Kt., Chief Justice, and Mr. Justice Shah. 

SHRIDHAR SHABAYA JOTISHl— 
Defendant—Appellant 

versus 

JANAK SHANKAR JOTISHl— Plaintiff 

“Respondent. 

Registration Act {X7I of 1003), s. 17 (6) ^Receipt of 
mortgage vioncy-^Registration. 

A receipt Bhowing that the whole cf the mortgage 
mooey has been piid does oot require registration 
under section 17 (&) of the Registration Aot, unleaa 
the receipt mentions that the mortgage has been 
eztinguisbed thereby, (p. 416, ool. 1.) 

Appeal from the decision of tho District 
Judge, Kanara, in Appeal No. 49 of 1929, con¬ 
firming the decree of the First Class Subordin¬ 
ate Judge, Karwar, in Suit No. 261 of 1920. 

Mr. G. P. Murdeshwar, for the Appellant. 

Mr. 8, V, Palekar, for the Respondent. 
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JUDGMENT.— We fchmk febab the Judge 

wag right in holding that the two receipts 
showing that the whole of the mortgage money 
was paid did nob require registration. If it 
had been mentioned that thereby the mort¬ 
gage had been extinguished then they would 
come within the provisions of section 17 ib) of 
the Indian Eegistration Act. The plaintiff 
was entitled bo show that the mortgage money 
had been paid, and if he succeeded he would 
undoubtedly be entitled to recover the mort¬ 
gaged property. Bub while he was proving 
the payment it was not necessary for him to 
prove that the passing of the receipts would 
extinguish the mortgage, and that was the 
distinction referred to in the decision in Shicl- 
lingappa v. Chenbasappa (1), where it was held 
on the facts of the case that receipts passed 
by a mortgagee for sums paid on account of 
the mortgage debt and exceeding Es. 100 
each, were not inadmissible in evidence for 
want of registration under Act III of 1877, 
section 17. The learned Chief Justice said 
(p. 238) 

''Undoubtedly the payment reduces the sum 
due at the time on the mortgage, and thus 
modiffee the account between the mortgagor 
and the mortgagee ; but it does not operate to 
limit or confine within narrower limits the 
right or interest of the mortgagee in the 
land, which is simply to have the payment of 
the principal and interest secured on the mort¬ 
gaged premises by some one or other of the 
remedies available for that purpose." 

When the money has been paid, tbe need 
for tbe security has gone. 

The appeal, therefore, will be dismissed with 
costs. 


N. H. Appeal dismissed. 

(1) 4 B. 296 ; 5 Ind. Jur. 143 : 2 led. Deo. (N. B.) 
C64. 


LAHORE HIGH COURT. 

Misoedlaneous Second Civil Appeal 

No. 440 OP 1920. 


June 28, 1920. 

Present: —Mr. Justice Broadway. 


WALT MAHOMED and other— Ob tbotob 

—Appellant 
versus 

KAPURIA MAIj and others— Defendants 

—Respondents. 


Pre-emption decree^ compliance loilh—Short pay¬ 
ment—CostSt whether can be deducted. 

It is the duty ol a person holding a deotee for pre¬ 
emption to take all precautions to ensote the carry¬ 
ing out of the terms of the decree. 


A pre-emptor who has been awarded costs is enti¬ 
tled to deduct the amont of those costs from the pre¬ 
emption price at the time of payment. If* however, 
he does not ohoose to do so, and fails to pay the fuU 
amount mentioned in the deoiee within the period 
preseribed* there is no oomplianoe with the terms of 
the decree. 


Kanhaya Lai v. Muhammad SJuifi Khant lS Ind. 
Caa.eoo : 141 P. L. R 1918 ; 8 P. W. R-1913, refer¬ 


red to. 


Appeal from the decree of the District 
Judge, Ambala, dated the 3rd December 1919. 

Mr. ObeduUa, for the Appellant. 

Lala Durga Das, for the Respondents. 


JUDGMENT —Kapuria Mai and Mus- 

sammat Indi instituted a suit against WaU 
Mohammad and others claiming to be entitled 
to pre-empt immoveable property that had 
been sold. On the 25bh of March 19* 
decree was passed in their favour. The 
amount the decree-holders had to pay m 
order to obtain possession of the property was 
Es. 99, and they were entitled to Rs. 19-10 « 

costs of the suit. The pre-emption price had 

to be paid into Court by the 30bh April 191o. 
The opposite party preferred an appeal to the 
' District Judge which was dismissed, the time 
for the payment of the pre-emption price was 
nob extended ; indeed no time was fixed by tbQ 
learned District Judge. The plaintiff decree- 
holders had, on the 18th of December 19^» 
paid in a sum of Rs. 15 as a deposit. On the 
23rd of April 1918, a further sum of Rs* 
was paid, thus maMng a total of Bs. 98. 
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Subseqaenti to this the deoree-boldere took 
poeaesBioD of the property and realized the oosfas 
amounting to Ba. 19-10. Wali Mabmmad then 
drew the attention of the lab Court to the faot 
that the pre-emption price bad not been paid 
into Court within the preaoribed period, and 
that therefore the decree was null and void. 
The learned Munsif found this to be the ease 
and holding that the pre emption decree was 
null and void directed that possession must be 
given to Wali Mabammad. The decree- 
holders then preferred an appeal to the 
Diatrict Judge claiming that they had paid the 
full amount of Rs. 99-0-0, having paid 
Re. 1-0 0 on the 28bh of August 1918 It has 
been found by both the Courts that this sum of 
Re. 1-0-0 was never paid, and in any case it 
was not paid within the 6xed period. This is a 
queation which cannot be gone into in Second 
Appeal. We have it then that the pre-emption 
price had been short paid to the extent of 
Re. 1-0-0. 

The learned District Judge, however, accept¬ 
ed the appeal, holding that inasmuch as the 
pre-emptors decree-holders were entitled to 
take credit for Rs. 19-10-0, the amount of the 
coats that they had been allowed, there had 
been a sufficient compliance with the original 
decree. 

Against this decision Wali Mohammad has 
come up to this Court through Mr. ObeduUa, 
and I have heard Mr. Durga Das on behalf of 
the decree-holders reepondents. 

My • attention twas drawn to Kan- 
haya Lai v. Mohammad Skafi Khan (l). 
In that case the pre emption price had 
been short paid by one anna, and it was 
held that the pre-emption decree bad not 
been complied with and that the pre-empbor 
could not, therefore, bake possession of the 
land. This case has been held by the learned 
District Judge to be inapplicable although the 
learned District Judge has given no reason for 
coming to this conclusion. He has based bis 
decisioD on the various decisions cited in the 
Law of Pre-emption by Ellis, 3rd edition 
page 371. The statement of the law relating 
to deduction of costs from purobase-money is 
thus given by Mr. Ellis. Where the plaintiff 
has been awarded costs be is entitled to deduct 
the amounts of costs awarded him from the 

(1) ISInd. Cas. 6Q0 ; 141 P. L. B. 1913 ; 8 F. Wj 
B 1913. 
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purchase-money at the time of payment. In 
support of this proposition ho has cited deci¬ 
sions of tiie Chief Court and the Allahabad 
High Court. It seems to me that the facts of 
the present case are not on all fours with the 
facts of the ca*oa cited by Mr. Ellis. I have 
no doubt that a pro-emptor, who has 
been awarded costs, is entitled to deduct the 
amount of those costs from the pre-emption 
price at the tme of payment. In the present 
case the pre-emptors did nob do this. Had they, 
when they paid the sum of Rs. 83 into Court de¬ 
ducted their costs therefrom, they would have 
been within their rights, althoug^h they had 
nob been specihcally authorized by the decree 
bo do this. As a matter of fact they appear 
to have been under the impression that they 
bad paid the whole of the pre-emption price, 
namely Rs. 99-0-0. They, therefore, obviously 
never intended to deduct from the pre emption 
price the amount of costs that had been 
awarded to them. This is further indicated 
by the fact they subsequently sued out exe¬ 
cution for Rs. 12-10-0 for costs that had been 
awarded to them. The learned District Judge 
appears to have held that inasmuch as they 
could have, had they so desired, deducted the 
whole of the Rs. 19-10-0 from the pre-emp¬ 
tion price at the time of payment, although 
they did nob do so, the payment of Rs. 98, 
leaving Rs. 19-10-0 cost still unrealized, was a 
sufficient compliance with the decree. In this 
view I am unable to agree. No doubt, the 
short payment was due to a mistake. Never¬ 
theless it was the duty of the decree-holders 
bo take all precautions to ensure the carrying 
out of the terms of the decree, and there can 
be no doubt that the full payment of the pre¬ 
emption price was nob made in the prescribed 
period. 

I, therefore, accept this appeal with costs 
and setting aside the order of the learned 
District Judg restore that of the learned 
Munsif. 

z. K. Appeal accepted. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 29 of 1923. 

February 25, 1924. 

Prd<^ent :—Sir Norman Macleod, Kb , 

Chief Juafeice, and Mr. Justice Shah.* 

MOTICHAND GIRDHARmET— 

Defendant —Appellant 

Venus 

CHANDRABAI —Plaintiff— Respondent. 

Hindu LaV! — Maynkha—Begcufrate Castes — 11- 
Icgiliinate children^.ilainlcnance—Marrigc expe7ises. 

Thero iif no direot pcohibition agaio^^t illegitimate 
ohil IcoQ of Uiad'ie of the regeaecite oa^toii gov¬ 
erned by tbo .V/ .ytilchA being entitled to m^intecaQ- 
oe. DOC doeti the mtintenauo^ooa-ie wbea they oome 
of age. The illeg'tim cte ohildceo, however, are not 
entitled to m.icciago expen-iet. (p. 418, ooU 1 & d). 

Appeal from the decision of the First Class 
Subordinabo Judge, Alibag, in suit No. 34 of 
1920. 

Messrs. II. C. Coyajee and S. C. Joshi (with 
Messrs, M. N. Ta'pade and P. S. Bahhale)^ for 
the Appellant. 

Mr. G. N. Thakor (with Mr. B. A. Jahagir- 
dar), for the Respondent. 

JUDGMENT. 

Macleod, C. J.— This is a suit by the 
plaint ff No. 1 to recover arrears of mainten¬ 
ance and future maintenance for herself and 
her three sons, and her daughter, and also 
marriage expenses of plaintiffs Nos. 2, 3 and 4. 
The first plaintiff was the kept mistress of one 
Girdhar Madhowji and the other plaintiffs 
were her children by him. The parties come 
from Alibag where they are subiect to the 
Vyavakara Mayukha and it is contended be¬ 
fore us that illegitimate children under the 
Uayukhd would not be entitled to any main¬ 
tenance. However, we agree with the decision 
of the learned Judge that it does not appear 
from the Mayukha that there is any direct 
prohibition against illegitimate children in the 
case of the regenerate castes being entitled bo 
maintenance, and considering the authorities 
which have been referred to, it would be 
going boo far if we were to lay down that in 
the Districts, which are governed by the 
Mayukha, illegitimate sons are *not entitled to 
maintenance. 


With regard to the quantum of mainten¬ 
ance, we think that as under the Will of 
Girdhar, Chandrabai, plaintiff No. 1, was bo be 
allowed Rs. 100 annually as maintenance, she 
ought bo be allowed that sum now. Therefore, 
we alter the decree of the lower Court by 
directing that plaintiff No. 1 should get main¬ 
tenance at Rs. 100 a year. We see no reason 
to alter the decision of the lower Court with 
reference to plaintiffs Nos. 2, 3 and 4. 

With regard to marriage expenses allowed 
by the decree to plaintiffs Nos. 2. 3 and 4, 
DO authority has been cited for such an 
allowance. That must be deleted. 

It was also contended that in the case of 
illegitimate sons the maintenance ceased when 
they came of age. But no authority for such 
a proposition has been cited, and it must be 
taken that the right under Hindu law of illegi¬ 
timate sons to maintenance is a substitute for 
any right which they might otherwise have 
had bo share in the family property. We do 
nob think therefore that maintenance should 
cease when plaintiffs Nos. 2, 3 and 4 come of 
age. However, if, in future circumstances 
alter, we give the first defendant liberty to 
apply at bis own expense, if be thinks be can 
make out a case for reducing the amount of 
maintenance. 

In the circumstances of the case the appel* 
lant must pay the respoDdents’ costs of the 
appeal and crosB-ohjootions. 

Shah, J. —I agree. I desire to deal with 
the argument that has been urged on behalf 
of theappellant that the illegitimate sons of bis 
father Girdhar are nob entitled to maintenance 
according to Hindu law. The deceased Girdhar 
wasaVaiahya, So far as the Mitikshara is 
concerned, it is clear that they would be 
entitled to a simple maintenance (see Mitak^ 
shara. Oh. I, Section Xlf, para. 3. Stokes 
Hindu Law Books, p. 426). The Vyavahara 
Mavukha is silent on this point. (See Stokes 
Hindu Law Books, pp. 55 and 56, Ch. IV, 
Section IV, para. 32 and Mandlik’s Hindu Law). 
It has been argued that the author of the 
Vyavahara Mayukha does not mean to adopt 
the view of the author of the Mitakshara. I 
am unable to accept that contention. It seems 
to me that the texts of Brihaepati and Gaut¬ 
ama mentioned in para. 30 of the same section 
in the Vyavahara Mayukha refer to a son born 
by a Shudra wife. The subject of dasiputra 
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is dealt with in para. 32. It ie, therefore, 
true to say that Nilkantha is silent ou tlie 
question of the right of the illogitimato sons 
of a Brahmin, Kshatriaya and Vaishya. 
It ifl, however, a recognised rule in this Preei- 
denoy that so far as it may be roasonahly 
possible the Mitiikshaya and the Vyavalicira 
Mayukha should be harmonised, when they 
are not inconsistent wi'h each other. Accord¬ 
ing to this rule it would he fair to hold that 
Nilkantha accepts Viinaoeshwara’s view on 
this point; or else he would have expressly 
said so. The reference to this subject in 
para. 32 of Ch. IV, section IV, is made in such 
a manner as to indicate that Nilkantha does not 
mean to dissent from Vijoaneshwara’s view on 
this subject. This view is further confirmed 
by the fact that Mitra Miabra expressly 
accepts this view in the Viramitrodaya. (See 
Golap Chandra Sarkar Saetri's Transla¬ 
tion, p. 130, and Vira Mitrodaya, Calcutta 
edition of 1875, p. 623). It is clear that the 
view taken in the Mitakshara must be accept* 
ed on the point. 

As regards the argument that the main¬ 
tenance should be limited to the period of 
minority, it may be mentioned that there is 
nothing in the texts bearing on this point 
in the Mitakshara or in the Vyavaliara Mayu- 
kha to justify this limitation. 

N. H. Decree varied. 


CALCUTTA HIGH COURT. 

Small Cause Court Eeference No. 1 

OP 1923. 

May 16, 1923. 

Present:—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Rankin. 

M. L. OHAKRABARTY— Plaintiff 

vmus 

OLOF BORIN— Defendant. 

Presidenoy Small Cause Courts Act \XV oj 1683), 
ss. 88, G9-^Reference under s. 69 Jorm, contents, a^id 
eomepetenoy of—Applioaiion under s. 3d, nature of. 

A Small Cause Court is oompetent to make a Ra- 
farenoe to the High Court, under section 69 of the 
Freeidenoy Small Cause Courts Act, upon an applioa- 
tion made ttodei eeotion 88. (p. 420, ool. 1). 


In order th jt ii Uefor^oco unJor seoliou I’J of tlio 
rro'ideuoy Sm.ll Ciiu-o Loiirti Act may bo iu Uio 
proper form, ilicio niu^it bo a ^tatoinout of thu facts 
of tbock^o s'giiC'l by (ho Jiidgo^ who Jicard it ; the 
point 00 wliioli tboro Ie a ilitl' reuco of ( pmiou iinist 
be [< rmulatcd. and slalemonts ol il.o icahous a'-sign- 
ed by each Judge in support of his view. tp. i2'2, 
ool- 1 ). 

An application under section "8 of the Aot is a 
kitage iu th'- suit which is net necos^a^ily lo iniuatcd 
by ibo deore*"', and atlraols iho oporatiou of section 
6;». tp. 4 ' 1 , ool. 1). 

Cu.v'.lattJ considered. 

Reference heard by the Sixth Judge, Calcutta 
Small Cause Court, on the ISth August 1922 
and New Trial Application heard by the 
Officiating Chief Judge and the Sixth Judge 
on the 8th March 1923. 

Messrs. B. K, Ghosh and Z>. N. Milter, for 
the Plaintiff. 

Mr. Surita, for the Defendant. 

JUDGMENT, —This is a Reference under 
section 69 of the Presidency Small Cause 
Courts Aot, 1882. The suit, which was 
brought by the buyer against the seller for 
damages for breach of an indent contract, was 
instituted on the 18th July, 1922. The trial 
took place before the sixth Judge who dismis¬ 
sed the suit on the 18th August 1922. On 
the 7th September, 1922, the plaintiff'made 
an application under section 38 betore the 
Chief Judge and the sixth Judge who directed 
notice to issue. The matter was adjourned 
from time to time till the 16th February 
1923, when the application was heard in the 
presence of both sides. There wa«» a further 
hearing on th© 22Dd February 1923, when 
the Court reserved judgment. On the 8th 
March 1923, two separate judgments were 
delivered one by the Chief Judge, the other by 
the sixth Judge. They disagreed in tboir con¬ 
clusions. The judgment of the Chief Judge nar¬ 
rates the history of the case, contains an ex¬ 
position of his view of the law, concludes with 
the expression of opinion that the suit should 
have been decreed and formulates two ques¬ 
tions which are referred to this Court. The 
judgment of the sixth Judge similarly contains 
a statement of facts, an exposition of the law, 
and an expression of opinion that the suit had 
been rightly dismissed by him. We have to 
consider whether the Reference thus made is 
in conformity with section 69 of the Presi¬ 
dency Small Cause Courts Act, 1882, and 
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in fehie connection two points require exami¬ 
nation, namely, first whether a Boference 
under section 61 is permissible on an appli¬ 
cation under section 38, and secondly, 
whether the Court has in this case drawn up 
a " statement of the facts”, within the mean¬ 
ing of section 69. 

As regards the first point, we are of opinion 
that the Small Cause Court is competent to 
make a Reference under section 69 on an ap¬ 
plication under section 38. Section 38 is in 
these terms. 

“ Where a suit has been contested, the Small 
Cause Court may, on the application of either 
party, made within eight days from the date of 
the decree or order in the suit (not being a 
decree passed under section 582 of the Code 
of Civil Procedure), order a now trial to be 
held, or alter, set aside or reverse the decree 
or order, upon such terms as it thinks reason¬ 
able, and may, in the meantime, stay the pro¬ 
ceedings.” 

Section 69 is in these terms ; 

“ If two or more Judges of the Small 
Cause Court sit together in any suit, or 
in any proceeding under Chapter VII of this 
Act, and differ in their opinion as to any ques¬ 
tion of law or usage having the force of 
law, or the construction of a document, which 
construction may affect the merits, or if in 
any suit or any such proceeding, in which the 
amount or value of the subject-matter exceeds 
five hundred rupees, any such question arises, 
and either party so requires, the Small Cause 
Court shall draw up a statement of the facta 
of the case, and refer such statement, under 
section 617 of the Code of Civil Procedure, for 
the opinion of the High Court, and shall either 
reserve judgment or give judgment contingent 
upon such opinion.' 

The decision of Garth, G.J., and Wilson, J. in 
Nusserwanjee v. Pur^utum (1) is an authority 
for the proposition that an order rejecting an 
application for a new trial subject to the deci¬ 
sion of the High Court on certain point or 
points referred, is not a contingent judgment 
within the meaning of section 69, and points 
of difference between the Judges at that stage 
cannot form matters for Reference. In sup¬ 
port of this view reference was made to the 
decision of uuch, C. J. and Pontifex, J. in 
Hall V. Joakim (2). On the other hand, the 

tl) 11 C. 298 : 5 Ind. Deo. (N. S.) 958. 

(2) i; B. h, R. U4. 


decision of Peacock, C. J. and Mitter, J. in Isan 
Chandra v. Haran Sardat 3), points to the op¬ 
posite conclusion. The Madras High Court in 
Oakshort v. The British India Steam Navi¬ 
gation Co. U), followed the decision in 
Nusserwnnjee v. Pursutum (1). The later 
decisions in Madras, however, have uni- 
foimly adopted the contrary view ; Sesham- 
mal v. Munusami (5), Rangiah Naidu v. 
Bungiah (6), Lodd Govindass Krish^iadass v. 
Btikmani Bhai {'!) and Ramasamy Aiyer v. 
Madras Times Printing and Publishing Co., 
Ltd. (8). In this couftiefc of judicial opinion, 
we must turn to the language of the statute 
and ascertain its plain meaning. 

Section 69 authorises a Reference when 
two or more Judges of the Small Cause Court 
sit together in any suit and differ in their opi¬ 
nion as to any question of law or usage hav¬ 
ing the force of law or the construction of a 
document, which construction may* affect the 
merits. The term '* suit ” is not'defined either 
in the Presidency Small Cause Courts Act or 
in the Code of Civil Procedure, and its mean¬ 
ing cannot be determined apart from the con¬ 
text. The decisions in Gagan Chand v. Cas- 
persz (9) and Balasu v. Jaiti (lO) show that 
the term ' suit” sometimes includes the appel¬ 
late stage, while section 10 of the Civil Pro¬ 
cedure Code 1908 speaks of an appeal before 
His Majesty in Council as a suit. We are not 
unmindful that, notwithstanding this, it has 
been held that an application for leave to ap¬ 
peal to His Majesty in Council is not a suit 
within the meaning of section 10. Nainappa 
Chelti V. Chidambaram Chetti (11). lo 
Shayama Charan Mitter v. Debendra Nath 
Mukerjee (121, it was held that the term 
suit includes even execution proceedings, 
though Venkata Chandrappa Nayaninaru v. 
Venkatarama Reddi (13) might be invoked to 

(3) 3 B. li. R 135 ; 11 W. R. 525. 

(4) 15 ai. 179 ; 5 Ind. Deo. (N.8) 474. 

. (5) 20 at 358 ; 7 M L. J. 140 ; 7 Ind. Deo. (NB.; 

254. 

(6) 81 M. 490; 4 M. L. T. 293, 

<7) 21 Ind. Cas. 302 ; 38 M 488 ; 1 L. W. 629 ; 

UM. L T. 810. T rr 

(8) 38 Ind. Oaa. 929; 90 M. L. J. 207; 19 M, D- I- 

165. 

(9) 4 C. W. N. 44. 

(101 3 C. W. N. 62 8 N. 

(11) 21 M. 18 ; 7 Ind. Deo. (N.B.)369. _ 

(12) 27 O. 484 ; 4 0. W. N. 269 ; 14 Ind. Deo. 
(N.8.) 318. 

(13) 22 M. 256 ; 8 Ind. Deo. (N.8.) 182. 
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support the that the term auit does uot 
iDolude an appUoation under section 47 of the 
Civil Procedure Code. In Achha Mian 
Ohowdhury v. Durga Churn Lai (14) it was 
ruled that an application to review an order 
made in a suit is a proceeding in the suit itself. 
Again, in Samed Sheikh v. Naha Nepal Ghose 
(l6), an application to rehear an appeal was 
treated as an application in the suit and not 
merely an extraneous proceeding which if 
granted in effect revives the appeal. We are 
not disposed to place a narrow and restricted 
interpretation upon the term '* suit ” in 
section 69 of the Presidency Small Cause 
Courts Act and we cannot 6nd any conclusive 
reason against the view that an application 
under section 38 is a stage in the suit which 
is not necessarily terminated by the decree. 
This, no doubt, seems to militate at 6rst sight 
against the view propounded in Nusserwa-njee 
V. Pursutum (i). But Sir Richard Garth, C. J. 

. appears to have overlooked that though sec* 
tion 69 of Act X.V of 1882 was similar in its 
terms to section 7 of Act XXVI of 1864, 
which was in force when Ball v. Joakim (2) 
was decided, section 38 of Act XV of 1882 is 
materially defferent from section 53 of Act IX 
of 1850 which was moulded on section 89 of 
the County Court Act, 1846. Section 53 of Act 
IX of 1850 Was in these terms : 

“ Every order and judgment of any Court 
holden under this Act except as herein provid* 
ed, shall be ffnal and conclusive between the 
parties ; but the Judges shall have power to 
non*suit the plaintiff, in every case in which 
satisfactory proof shall not be given to them, 
entitling either the plaintiff or defendant to the 
judgment of the Court; and shall also in every 
case whatever, have the power, if they shall 
think 6t to order a new trial to be bad, upon 
such terms as they shall think reasonable, 
and in the meantime to stay the proceedings." 

This, it will be observed, refers to new trial 
only. Section 38 of Act XV of 1882, on the 
other hand, is far more comprehensive in 
scope and empowers the Court not only to 
. order a new trial but also to alter, set aside, or 
reverse the decree. The substance of the 
matter is that, on an application under section 
88, the Court may exercise what is essentially 

(14) 26 0. 146 ; 2 0. W. N. 187 ; 13 Ind. 

(it 6») 99* 

(16) 28 Ind. Ofts. 19 ; 19 0. Ij. J. 810; 19 0. W. N. 
869. 


appellate jurisdiotioo. We need not, however, 
lay stress on the change in the heading of 
Chapter VI from “New Trials and Re-hearing” 
to ** New Trials and Appeal" by section 13 
of Act I of 1895. Reference may be made 
to the decision of the Full Bench in Sikander 
Rowther v. Ghouse Mohidin (16) which over¬ 
ruled the decision in RaynasamyAv/ar v.Madras 
Times Printing & Publishing Co. Ltd. (8) 
and held that a Full Bench of the Presidency 
Small Cause Court sitting under section 38 
has DO jurisdiction to decide questions of fact, 
whether they are raised generally or in conse¬ 
quence of its hading on another question of 
fact or law. This accords with the view 
taken in this Court in Sassoon v. Burry Dos 
Bhukiit (17) and Johan Smidt v. Bam 
Prasad (18). A similar attempt was made 
unsuccessfully in Cousins v. Lombard Deposit 
Bank (19) to maintain the view that section 
6 of 38 and 39 Viet, o 50 contemplated an 
extension of the right to appeal in suits arising 
within what used to be called the common law 
jurisdiction of the County Court ; it is now 
settled that there is no appeal on questions 
of fact in that class of oases, though under sec¬ 
tions 14 of 13 and 14 Viet. o. 61 not only might 
a new trail be ordered but judgment entered for 
either party: Muratngk v. Barry (20), Robinson 
V. Fawcett and Firth (21), Clarke v. West Bam 
Corporation (22). We are of opinion that 
although section 38 provides for a more ex¬ 
tended jurisdiction than what would be teohni- 
oally called a new trial, a jurisdiction analo¬ 
gous to an appeal, yet there is no appeal 
on facts. But though the power of inter¬ 
ference is thus restricted, the application 
under section 38 is nevertheless an ap¬ 
plication in the suit and attracts the 
operation of section 69. The conclusion follows 
that in this case it was competent to the two 

(16) 38 lad Can. 346 ; 40 M. 355 ; 21 M.Xj.T. 
Ill ; (1917) M. W. N. 166 ; 32 M. L J. 2l3 ; 6 L W. 
877. 

(17) 24 0. 455 : 1 0, W. N. 44 ; 12 Ind. Deo. (N.S.) 
971. 

(IB) 12 Ind. Gas. 11 ; 88 0. 425 ; 16 G. W. N. 25. 

(19) (1876) 1 Ex. 404 ; 45 L. J. Ex. 678 ; 36 D. T. 
464 ; 25 W. R. Il6. 

(20) (1890) 24 Q. a D. 682 ; 59 L. J. Q. B. 868 ; 
88 W. R 526. 

(2J) (1901) 2 K. B. 826 ; 70 L. J. K. B. 6S9 ; 84 
D. T. 629. 

(22) (1914) 2 E B. 448 ; SS^L 7. K. B. 1306 ; 110 
li. T. 1007 ; 78 J. P. 809 ; 12 Ii. G. B. 744 ; 68 L. J, 
496 : 30 P. Ii. B. 889. « 
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Judges to DQftkG a Reference under section 69 
in conformity 'With the requirements thereof. 
"We may add that this view accords with what 
has been the recognised practice in recent 
years, not witlistanding tfio decision in Kusser- 
wanjee v. Pumutum (1) and Okhoy Coomar 
Bonnerjee v, Koylash Chundar Ghasal (23) and 
Hajendro, Midltck v. Ka^ida Lall Gupta (2i) 
may be mentioned as instances where Refer¬ 
ences under section 69 made on applications 
under section 38 were heard by this Court 
without objection. 

As regards the second point, we are of opi¬ 
nion that the Reference is not in proper form. 
Section 69 contemplates a statement of the 
facts of the case drawn up by the Court, that 
is, by the two or more Judges where the 
case is heard by more than one Judge. This 
cannot create any difficulty, because when an 
application under section 33 is heard, the 
Judges cannot disagree on the facts. There 
is no appeal on the facts as we have already 
explained and the facts as found by the Trial 
Judge must be accepted. Consequently, the first 
step, when a Reference is to be made under 
section 69 is to draw up a statement of the 
facts of the case, to be signed by the Judges. 
They must then formulate the point on which 
there is a difference of opinion. This state¬ 
ment of facts and of the point on which there 
is a difference of opinion is to be accompanied 
by statements of the reasons assigned by each 
Judge in support of his view. This was empha¬ 
sised by the Madras High Court in Hama- 
swamt Iyer v. The Madras Times Printing 
and Publishing Conpany, Ltd. (25) ; see also 
Jardine Skinner d Co. v. Money (26), Benode 
Lall Hoy v. River Steam Navigation Go, (27), 
Useful examples of a case stated will be found 
in H. V. Dudley (28) and B. v. Commissioner of 
Sewers for Essex (i^Q). 

The result is that the Reference must be 
discharged and the records returned to the 

(Q3) 17 C 867 ; 8 Ind. Dao. ‘N.B) 797. 

(24) 91 G. HOI. 

(26) 32 lod. Ca3. 610 ; (1915) M. W. N. 785. 

(26) 14 W R.812. 

(27) 1 C. W N. 148. 

(28) (1884) UQ. B.D. 273 ; 64 I-. J. M. C. 32 ; 52 
L. T. 107 ; 83 W. U. 347; 15 Cox. 0. 0. 624 ; 49 J. P. 
69. 

(29) (1885) 14 Q. B. D. 661 ; 64 L. J. SI. C. 89; 52 
L. T. 687; 33 W. R- 650. 


Small Cause Court so that such steps as may 
be considered necessary may be taken in 
accordance with law. Each party will pay 
his own costs in this Court. 

w. C. A. Reference discharged. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 684 of 1922. 

March 6, 1924. 

Present: —Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Shah. 

GANPAYA NARNAPPA— Defendant- 

Appellant 

versus 

KRISHNAPPA ANNAYA HEDGE— 
Plaintiff—Respondent. 

Civil Procedure Code [Act V of 19C8), 0- Xil, r- 16 
—Assignment of decree—Application by assignee— 
Procedure—SucciSsioii Ceritjtcate Act \IX of 1887),«. 16 
_ Succession Cerliftcate—holder to minor's estate, posi¬ 
tion of—Payments made after majority of minor, vali’ 
diiy of. 

When an appUoation 13 made to the Court by an 
assignee deoree hulder under O. XXI, r. 16 of the 
Civil Procedure Code it must be made to the Court as 
the I'oart which pa^^ed the decree and not as the 
Oourt wuioh is executing the deoree, so that proof 
oan be given of any anoertided payments, (p. 423, 
ool. 1). 

Raghunath v. Gangaram, 76 Ind. Cas. 893; 25 Bom 
L. H. 474 ; 47 B b43 ; (1928) A. 1. R (B) 404, relied 
on 

The bolder of a puocession oertidoate who has to 
ooUeot debb^ due to the e-tate of a minor cannot be 
compared t^ a oerbided guardian The euooession 
oortidcabe hold^ good^ until the minor takes steps to 
revoke it on coming of age, so it does not follow that 
the moment the minor becomes eighteen years of age, 
the SuQoessioQ Cercidoate is no longer valid, and that 
if any ptyment is made to the holder it is made to an 
unauthorized person, (p 423, ool. 1). 

Appeal from the decision of the District 
Judge, Kanara, in Appeal No. 68 of 1920, con¬ 
firming the deoree of the Subordinate Judge, 
Sirsi, in Darkhast No. 50 of 1919. 

Mr. G. N. Thdkor, with Mr, G, P. Murdesh- 
var, for the Appellant. 

Messrs. S. S. Patkar and Mr. 7. B. SiruTi 
for the Respondent. 
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JUDGMENT. 

Macleod, C. J. —This waa an applioation 
under O. XXI, r. 16, Civil Proooduro Code, by 
the assignee of a decree to bo plaood on the 
record as the deoree-holder. The deoroo 
^as originally passed in favour of Ganpaya 
defendant in Suit No. 333 of 19LI. Ganpaya 
died leaving a daughter-in-law Mahadevamma. 
A suooession oertihoate was granted to lier 
mother-in-law, who was also oallod Maha¬ 
devamma. As a bolder of that suooession 
oertihoate she ooUeoted Rs. 500 of the decretal 
amount after agreeing with the judgment- 
debtor to compromise for Rs. 50 less. Since 
the case was before the District Judge, we 
have decided in v. Gatigaram (1) 

that when an application is made to the 
Court under O. XXt, r. 16, it must be made 
to the Court as the Court which passed the 
decree and not as the Court which is exeouting 
the decree, so that proof can be given of any 
uncertified payments. Therefore the judg¬ 
ment-debtor was entitled in resisting the ap¬ 
plication to plead that the debt was satisfied. 
But unfortunately for him he could not plead 
that the debt had been wholly satisfied as the 
bolder of the'' succession certificate was not 
entitled to compromise without the interven¬ 
tion of the Court. The application, therefore, 
to that extent must succeed, but the judgmont- 
debtor was entitled to the benefit of the pay¬ 
ment made to Mahadevamma under the suc¬ 
cession certificate given to her. The lower 
Appellate Judge appears to have thought that 
the payment was made by the judgmont- 
debtor to an unauthorised person. There 
seemed to be some confusion in the minds of 
the parties with regard to the position of a 
bolder of a succession certificate who has to 
collect the debt due to the estate of a minor. 
He cannot be compared to a certificated 
guardian. Such a succession certificate bolds 
good until the minor takes steps to revoke 
it on coming of age, so it does not follow that 
the moment the minor becomes eighteen 
years of age, the succession certificate is no 
longer valid, and that if any payment is made 
to the holder it is made to an unauthorised 
person. Therefore, an order will be made on 
the application that the applicant should 
be placed on the record in place of the 

U) 76 Ind. Oas. 89S; 96 Bom. L. B. 474 ; 47 & 
648 ; (1938) A. I. B. (B.) 404. 


original decree-holder, but that the Courb 
should take notice in executing the decree of 
all payments winch liad been made to Maha¬ 
devamma under the sucoi’ssiou oertiboato. 
We understand that as a matter of fact Bs. 50 
remain to be paid under the decree. 

The appeal is allowed. 

The appellant is entitled to hia costs 
throughout. 

Shah, J .— I agree. As regards the ques¬ 
tion whether in view of the provisions of 
O. XXI, r. 2 (3) evidence of payment not certi¬ 
fied could he given, it seems to me that on 
the facts of the present case we are bound 
by the decision in Baghunatk v. Ganja' 
ra>n. (1) Though I confess that I feel some 
difficulty in distinguishing the case of a 
person claiming as a transferee from the 
deoree-holder from that of a decree-holder 
claiming the same amount so far as the 
application of rule 2 is concerned, I think that 
effect may be given to the distinction in 
Baghunj,th v. Gangaram (1). 

As regards the question whether the 
person in whose favour the oerti6oate was 
issued, that is, Mahadevamma the widow of 
Ganpaya, as the guardian of her minor 
daughter-in-law, was competent to receive 
the payment, the argument for the respon¬ 
dent is that the authority given to her under 
the suooession certificate came to an end as 
soon as the minor attained majority. There 
is an express provision in the Guardians and 
Wards Act providing that on the ward attain¬ 
ing majority the guardianship ceases. There 
is no such provision in the Succession Certi¬ 
ficate Act and ordinarily I should say that a 
certificate under the Suooession Certificate Act 
gives an authority to the person holding the 
certificate to receive the payment. It is 
intended to protect the debtor who pays 
money to the person holding such certi¬ 
ficate. There is also a provision in the Act 
for the revocation of the certificate, aud it 
would be hazardous and inconvenient, it 
seems to me, to bold that the certificate 
which has nob been formally revoked has 
ceased to be operative in the sense that the 
debtor who makes a payment on the 
strength of the certificate can be held nob bo 
have been justified in making that payment 
to the person holding the certificate. I am 
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unable to aooepfc the argument urged on 
behalf of the respondent as also the view 
taken by the lower Appellate Court that 
Mahadevamma who held the certihcate was 
not authorised to receive the payment under 
the circumstances. Such a conclusion would 
be inconsistent with the basic principle under¬ 
lying Section 22 of the Act and the 
general scheme of the Act. Order XXXII, 
r. 6, which has been relied upon by 
Mr, Patkar, does not appear to me to 
have any application to the facts of this 
case. The payment is not received by 
Mahadevamma as the next friend or guardian 
in suit of the minor within the meaning of 
this rule; but it is received by her under a 
certiheate, which authorised her to receive it 
under the Succession Certificate Act. That 
gives sufficient protection to the person 
making the payment, so far as the actual 
payment is conceropd, even though the certi¬ 
ficate may have become inoperative or invalid 
in law, provided the payment is made in 
ignorance of its having become inoperative or 
invalid. 

N. H. Appeal allowed^ 

PATNA HIGH COURT. 

Civil Eevision No. 144 op 1923. 

July 23, 1923. 

Present :—Mr. Justice MuUick and 
Mr. Justice Buoknill. 

JAGANNATH THIRANI— Petitioner 

versus 

TARA PRASANNA GANGULI— Opposite 

Party. 

Provident Funds Act l/X o/ 1897), m. 2 . i^Oivil 
Procedure Code {Act V oj 1008), s. 6-Compulsory de- 
posiU what is—Attachment, exemption from—Rules 
framed by Government, validity of. 

The teat as to whether a deposit ia a Provident 
Fund is or is not a oompaUory deposit within the 
meaning of section 2 of the Provident Fund Act, is 
whether the money is repayable on demand or at the 
option of the subscriber or depositor, if it is nob, the 
deposit is a oompulr/.ry one and is exempt from 
attachment by a Olvil Court under seotion 4 of the 
Aot. (p. 424, col. 2 ). 


It is competent for Government to Issue rules re¬ 
lating to the internal management of a Provident 
Fund, but the Providact Fund Aot does not empower 
Government to pre-oribe by rules the procedure 
which shall bo followed for the teoovery of debts due 
by depositors for which a decree has bean obtained in 
the Civil Court and any such rules must be treated 
as ultra vires, (p. 425, ool. )). 

Veerchand Nowla v. B. B. & C. I. Ry. Company, 

6 Bom. L n. 921 ; 29 B 259 ; Bindley v Joynarain 
Marwa^i, 54 Ind. Cas. 499; 4B 0 . 962 ; 24 0. W. N. 
288; Secretary of S ate for India in Council v. Raj 
Kuviar M.nkerjce, 77 Ind. Cas. 1025 ; 27 C. W. N. 
472 ; 50 C. 847, relied on. 

Appeal from the decision of the Subordinate 
Judge of Purnea, dated the 27th March 1923. 

Mr. Bai Guru Saran Prasad, for the Peti¬ 
tioner. 

Mr. Lalmohan Ganguly, for the Opposite 
Party. 

JUDGMENT. 

MulHck, J. —The question in this appli¬ 
cation for revision is whether a certain amount 
of money which lies to the credit of the judg¬ 
ment debtor Tara Prosanna Ganguli in the 
General Provident Fund can be attached in 
execution of a decree obtained against him by 
the petitioner Jagannath Thirani. The 
Subordinate Judge at first issued a notice of 
attachment upon the Accountant-General in 
whose custody the fund is, but in con¬ 
sequence of an objection by the Secretary of 
State he has witbdrawu the notice. 

The present application is made by the 
deoree*holder for the exeroise of our powers 
under section 116 of the Civil Procedure 
Code. 

The judgment-debtor who was a Nasir \n 
the Civil Courts at Kishenganj in the district 
of Purnea was an optional subscriber within 
the meaning of r. 3 of the rules regulating 
the General Provident Fund ; but it seems 
that the deposits were not capable of with¬ 
drawal except under rules 10, 15, and 18. In 
my opinion the deposits were compulsory 
deposits within the meaning of seotion 2 of 
the Provident Fund Aot. (Aot IX of 1897 as 
amended by Aot IV of 1903), the test being 
whether the money is repayable on demand ot 
at the option of the sabsoriber or depocutor, 
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The next question is whether under section 
4 of the Act the deposits are exempt from 
attachment by the Civil Court. The Act is 
peremptory and clear and section 60 of the 
Civil Procedure Code does not stand in the 
way. Beferenoe has been made to r. 10 of 
the rules regulating the Fund, but. in my opi- 
mon, that rule in so far as it refers to notices 
of attachment is ultra vires. It is noticeable 
that although reference is made in the Act to 
rules relating to the Fund there is no express 
proviuon in the Act conferring power to frame 
rules. In my opinion, it is competent for 
Government to issue rules relating to the in¬ 
ternal management of the fund, but the Act 
does not empower Government to prescribe by 
rules the procedure which shall be followed 
for the recovery of debts due by depositors 
for which a decree has been obtained in the 
Civil Court ; and this is the view that has 
been taken in Veerohand Nowla v. B. B. d G. 
I. By. Co, (l), Hindley v. Joynarain Marwari 
(2) and Secretary of Btaie for India in Coun- 
oil V. Baj Kumar Mukerfee (3). 

The result, therefore, is that the application 
will he dismissed with costs. Pleader’s fees 
three gold mohurs, 

Bucknill, J. —I agree. 

Z. E. Application dismissed. 

(1) 6 Bom. L. B. 921 ; 29 B 269. 

(2) 64 led. Gas. 439 : 46 0. 962 ; 24 C. W. N. 28 S. 

(9) 77 Ind. Gas. 1025; 27 O.W. N. 472 ; 50 a 947. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 723 of 1922. 

Match 26, 1924. 

Present :—Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Shah. 

NAMDEV TUKAEAM GIRME— 
Defendant—Appellant 

versus 

VISHNU OHINTAMAN DUNAKHE— 
Plaintiff—Respondent. 

Hindu L<iv>-~Jotnt family—Decree againtt manager 
•^Co-pareenerst tohether bound. 

The iBtaraitf of pariona who aro sot parties to a 
dseiee either ty name or by implioktlos oanoot be 
•ttaohed in exeoatios of saoh daorea. (p. 426, ool l.) 
10^4 


Wheto a deoroe passed agniost a person who hap 
p0QS bo be tho manigor of a H'odii joiab family, 
without statiQg whether ho is sued io a roprosoQta- 
tive capacity or oob, the prip'rtv boloogiug to the 
family oaanot bo seized io exooabion of the decree, 
(p. 42G, ool. 1.) 

Appeal from the decision of the Joint Jud<*e, 
Poona, in Appeal No 223 of 1921, reversing 
the decree of the First Class Subordinate 
Judge. Poona, in Civil Suit No. 112 of 1920. 

Mr. K. N. KoV'ijee for the Appellant. 

Mr. P. B. ShingTie, for the Rispondent. 

JUDGMENT. 

Maoleod. C. J .—-There was a joint family 
consisting of Namdeo and his son Savalaram 
together with Trimbak and Raghunath 
sons of Namdev’s brothers Sopana and Piraji 
respectively. Savalaram opened a branch shop 
at Baramati, and from the facts found there is 
little doubt that that was a family shop, and 
that Namdeo and his brother Sopana, now 
deceased, advised the present plaintiff to ad¬ 
vance moneys to Savalaram for the purposes 
of the shop. Eventually plaintiff had to file 
a suit against Savalaram in which a consent 
decree was passed. In execution of that dec¬ 
ree the plaintiff sought to attach certain pro¬ 
perty, when objections were raised to the 
attachment by Namdev and his nephews. 
The objections were maintained by the Court, 
and consequently the plaintiff brought this 
suit for a declaration that the property was 
liable to be sold in execution of the decree in 
suit No. 30 of 1916 obtained against the def¬ 
endant No. 4 and that the summary order 
holding that the decree did not bind defendants 
other than defendant No. 4 should be set 
aside. 

The trial Judge dismissed the suit, although 
it does not appear clear why he did not declare 
that the property to the extent of defendant 
No. 4’e share therein was liable bo be sold in 
execution of the plaintiff’s decree. 

In appeal the decree of the lower Court 
was set aside, and the plaintiff obtained 
the declaration he prayed for. If it had 
been held in the snit filed by the 
plaintiff against Savalaram, that Savala¬ 
ram was manager, and if that bad been 
so stated in the decree, then it would have 
been possible for the plaintiff in execution of 
the decree to attach family property iof the 
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hands of Namdev and his nephe^ws. Although 
we are told that in the title of the suit .^ava- 
laram was described as manager, it is admitted 
now that there was no finding on that 
question, and the decree was parsed aga-nst 
Savalaram personally. I may point out that 
although oar decision depends on the wording 
of the decree in that suit, the decree has not 
been translated. The question then which 
arises as far as we can judge can be answered 
in this way. When there is a decree against A 
who happens to be a member of a joint Hindu 
family, without stating whether he is sued in 
a representative capacity or not, the property 
belonging to the family cannot he seized m 
execution of the decree against A. It seems 
to me clear that the interests of persons who 
are not parties to the decree either by name or 
by implication cannot be attached in execution 
of such a decree. That is one of the elemen¬ 
tary principles of law as regards the limita* 
tions of a decree against an individual. Tnere 
is no necessity to refer to any authority for 
that, though reference may be made to hn,x^ 
man v. Vinayctk Kesfeiu (1), where it 

was held that when the stage of sale of pro¬ 
perty has not been reached there is no reason 
for assuming jurisdiction to dispose of property 
belonging to one who was not a party to the 
suit and was not a representative of the 
judgment-debtor. The ease which most 
frequently comes before the Court is the ease 
where a decree has been passed against a 
person as manager of a family, and the proprety 
of the family having been sold in execution, 
the question arises whether the intereSjS of 
persons who were not parties to the suit 
passed by the sale. But it seems to me 
extremely inadvisable that the Court should 
be asked to deoide upon the Uabilty of a person 
by means of execution proceedings, when be 
is not a party to the suit, and is oot mention¬ 
ed in the decree whioh is sought to be execut¬ 
ed, and whero no attempt has been ma le at 
the hearing to prove that such a person is 
liable. I think, therefore, that, however, moral¬ 
ly unsound the contention of the present 
appellants may be. the plaintiff has not tak3n 
the necessary steps to make them liable for his 
dealing with Savalaram and we must hold 
bhtb defendants Nos. 1. 2 and 3 are entitled 
to have the suit dismissed as against them. 

(1) 89 Ind. Oas. 066 : 40 B. 839 ; 18 Bom. L. B. 83. 


The plaintiff is entitled to a deolaraotion that 
the property to the extent of defendant N \ 4 s 
share therein is liable to be sold in ex-oution 
of his d-^cree. The suit is dismissed as agamsb 
defendants Nos. 1 to 3 who mast get their 
costs throughout. 

Shah, J.—I agree. . „ . 

^ u Appeal allowed* 


CALCUTTA HIGH COURT, 

Civil Role No. 1092 op 1923. 
February 4, 1924. 

Present :—Mr. Tustioe Suhrawardy and 
Mr. Justice Ohotzner. 

GANE^IH LATj and another— 
Plaintiffs —Petitioners 

versus 

The EA^T INDIAN RAItiWVY Ltd.— 
Defendant—Opposite Party. 

RfiiUonV G'ymvanu^L'inn oftj'i'tU 
nnte B ‘Adminsion of Ion by plaintiff '^Gompeny* Vfni* 
ther b^uni to prove Jose 

In tbeoasa of goods consigned ta a Railway Com¬ 
pany uod^r Ri^k Nets B, wi>e'Q ths pla n Ifi 
the loss of the good< oon^igoed by him the defsnami 
comp tny Is relieve! of the necessity of ptovlog the 
same (p 427. ool. I) 

Certain goods were consigned under Risk Note B at 
a station on the E B. Ry bat were eveataally los*. 
Plalotiff. while admitting the loss, sued to recover 
the valae of tb* good* from the E I- Rf* hai did 
adduce aQyevid*>noe that the loss waa daetotne 

negleot of that railway. 

HeM, that under the oiroumstanoea the plalntlfl 
was B‘>t entitled to suooeed. 

Gholnhhai Pamti v. Mf*an RaiUojiy 

lad O s. 341 ; 4o B. 1201:13 Bom. L. R- 515, dUtta 

guished. 

Eft hiHian Railtoav Cmnpany v. Jagpat Singkt 
79 Ind Gas 12, followed. 

Rule asainst the order of the Court of the 

Munsiff, Berhampore, exercising the ^ 

a Court of Small Causes, dated the Vit 
August 1923. in S. 0. 0. Suit No. 481 of 1923. 

Baba Urukram Dm Chakraburty, tor** 

PebibloDdre. 
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Babu Ambikapado Chowdhury, (or the 
Opposite Patty. 

JUDGMENT. 

Suhrawardy, J. —The rule was issued on 
the ground that in view of the dooisiou of tlie 
Bombay High Court in the ease of Qkolabhni 
Punsi V. East Indian Railway Co. (1) the order 
of dismissal made by the Small Cause Court 
Judge should not have been made. It appears 
on a perusal of the plaint that the plaintiff 
admits that the goods were lost and further 
be makes a claim that the goods were lost on 
the E. I Railway, The goods were originally 
consigned at a station ou the E. B. Railway 
and the plaintiff wants to make the Company 
liable for the loss of the goods. The loss has 
been admitted but the plaintiff has not 
adduced any evidence that the loss 
was due to the neglect of the railway 
administration &o.» in acoordaoce with 
the terms of the Risk Note B under which 
the goods were consigned. The learned Small 
Cause Court Judge has dismissed the plaintiff's 
suit and 1 think be is right in so doing. In 
the case of the East Indian Haiiway Company 
V. Jagpat Singk 12). to which 1 was a party, 
we have held that when the loss is not ad> 
mitted by the plaintiff the Railway Company 
must prove it. In this case, as I have said, 
the plaintiff has admitted the loss so that the 
defendant Company is relieved of the necessity 
of proving it. in the Bombay case above 
referred to the same thing happened. From 
the report of that case it appears that the 
plaintiff never admitted the loss and he sued 
the defendant Company first, tor recovery of 
two bags of rice' or secondly for the sum of 
Bs. 30 as compensation for the value thereof. 
The point that was decided in that case was 
whether it was sufficient for the defendant 
Company merely to admit the loss and not to 
add u ce any evidence to show that the goods 
were as a matter of fact lost. That case there- 
foroi is distinguishable from the present case 
and the ground upon which this Rule was 
Issued must, therefore, Jail. The rule is 
discharged with coBtS'—One gold mobut. 

Chotzner, J, —I agree. 

K. 8, D. Rule discharged. 

( 1 ) fl9 Isd. Css. 941 ; ifl R 1201 I 99 Bom- 

tai. CM. w 


BOMBAY HIGH COURT, 

Second Civil Appeal No. fi02 of 1923. 

March 28. 1924. 

Present :—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Shah. 

MANJAYA SUBRAYA— Defendant- 

Appellant 

versus 

TAMMAYA VA3UDBO SHANBHOG— 
Plaintiff—Respondent. 

Bovibay Land Bevcnue Code (Bom. Act V of 1879) 
ss. 63, 64—/IhMviai accretions — Sole by Gover^itTteni 
to iandlord'^Pcrmantnt lesseot whether liable to pay 
extra rCfU. 

The bolder of a Mulgeni IpermaneDt) lease at a 
filed leou liable lo p»y extra rent for any alluvial 
acorev'oa made to the land, if stotioQH 6d asd 64 of 
the Bombay Land hevenue Code have beea put into 
operaiioa with regard to it aad the laadlurd has 
p.iid Its prioe aod assessmeat to Goveromeot, even 
though tbe loose recites that the parties would not 
olaim an )norea<ie or a decrease of tent on any ground 
whatever, 'ihe alluviOn in suob a case mu^^t be 
treatel as an entirely separate piece of land and the 
tenant cannot cultivate it as part of his original 
holdiug (p. 498. ool. i) 

Appeal from the decision of the District 
Judge, Kanara, in Appeal No. 99 of 1923, con¬ 
firming the decree oi the Subordinate Judge, 
Kumta, in Civil Suit No. Ifiti of 

Mr. S. V. Palekar, for the Appellant. 

Mr. G. P. Murdeshvar^ for the Respondent. 

JUDGMENT. 

Macleod, C, J.—The first defendant exe¬ 
cuted two Mu Igem leases, one on September 26, 
1917, in favour of Vithoba Madhav, and 
another on January 27, 1917, in favour of 
Shesbgiri Upendra, for the suit bolding agreeing 
to pay seventeen Mangis of Kuohgt Talsal rice 
to each of them for the one-third MalfU of 
each of the suit holding and on default to pay 
interest. On November 14, 1919, the two 
Moliks by two separate deeds sold their Malki 
in the suit bolding to the plaintiff, includiog, 
in the areas sold, the alluvial accretions aiso. 
The pla ntiti sued to recover arrears of rent 
Bs. 195-8-0 and proper rent and profit for tha 
iocretiooi in the vmt boldmB With futucu u); 
leml. 
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Betore tbe plaintifT purobaaed the land the 
Dietriot Deputy Collector on September 18, 
1919, passed an order under section 6S of tbe 
Bombay Land Revenue Code by which certain 
alluvial land bad been oBercd to tbe plaint- 
id's vendors for a certain price together with 
payment ol tbe annual assessment. The first 
detendant contended that be was not bound 
under bis leases to pay tbe plaintifi any pro¬ 
portionate rent for tbe alluvion. Both tbe 
Courts have held that he must pay Rs. 10 8*8 
to tbe plaintiil in respect of tbe alluvion. 

Tbe brst defendant has relied on bis lease 
according to which tbe rent fixed was not to 
be increased. Neither tbe lessors nor their 
descendants were to claim for an increase or a 
decrease ol tbe rent on any ground whatever. 
If tbe assessment due in respect of that plot 
would be enhanced in future then the defendant 
was to pay the enhancement. This alluvion, 
in tbe circumstances of tbe case, must be 
dealt with as a separate piece of land. As 
long as the alluvion.does not exceed an acre 
the occupant is entitled to the temporary use 
tbereoi. it is only when the area of alluvion 
goes beyond that extent that it shall be at the 
disposal of the Collector, subject to tbe provi¬ 
sions of section 63. The Collector under that 
section can offer it to the occupant, and if the 
occupant refuses the offer, the Collector 
may dispose of it. This alluvion, there¬ 
fore, must be treated, since sections 63 and 64 
of tbe Bombay Land Revenue Code were put 
into operation with regard to it, as an entirely 
scpa,.ute piece of land, and the tenant would 
no longer be able to cultivate it as part of his 
original holding. Tbe landlord, in my opinion 
was entitled, as he had to pay a certain price 
for it and tbe assessment to Government, to 
demand a proportionate rent from tbe tenant. 
Tbe tenant can say *' this is not a part of my 
original bolding and I do not want to cultivate 
the extra land.” But if be insists on cultivat¬ 
ing tbe extra land, then be is bound to pay a 
proportionate rent. He cannot stay “ 1 shall 
remain in occupation of this land as an accre¬ 
tion to my bolding without paying any further 
rent.” In my opinion, therefore, the decision 
of tbe Appellate Court was right and tbe 
appeal must be dismissed with costs. 

Shah, J.—1 agree, 

R. U. 

N 


CALCUTTA HIGH COURT. 

Civil Rdle No. 1084 of 1923. 

February 1, 1924. 

Present Mr. Justice Suhrawardy and 
Mr. Justice Arthur Page. 

MAHARAJ BAHADUR SINGH— Deoree- 
Holder—Petitioner 

versus 

N03HARAN BIBI and others—Judgment- 
Debtors—Opposite Parties. 

Civil PrccedurGCode (Act V oj l^QQ),O.XXU r. 59, 

Q^‘'AUachmeA.t oj property in possession of mortgagee^-' 
Bemoval of altachment^Equity of redemptiont attach¬ 
ment of t whether can be allowed to continue. 

If property in the poseosaioa of a usafraotaary 
mortgagee is attaobed, uadsr 0. XXI, r. 54, Civil Fco- 
oedure Code, by the bolder of a money decree against 
tbe moicgagot and tbe mortgagee applies for removal 
of the attaobment, under O. XXI, r. 58, Civil Prooe- 
duie Code the Court has no alternative but to release 
the attaobment. (p. 42U, ool. 2 ) 

Kassiram Saheb Holbaraa v. Vithaldas Mafigaljh 

10 B. R. C. Li 100 and Para shram Hartal v> Oovind 
Oanesht 'il B 226 ; 11 ind. Deo- (NS) 153 , followed. 

But if it oan be inferred that tbe intention of tbe 
deoreo-bolder was not to atiaob tbe property itself 
but tbe equity of redemption, tbe attaobment may 
be allowed to continue upon the equity of redemp* 
tion (p.480, ool 1.) 

Parashram Hariai v Govind Qanesht 31 B. 236 : 

11 Ind. Deo. (N. 8.) 153, relied upon. 

Rule against the order of the Munsif, First 
Court, Rampurhab, dated tbe 28th July 1923 
in Claim Case No. 36 of 1923. 

Dr. Sarat Chandra Basok (with him Babus 
Priyanath Dutt and Urukram Das Chakra^ 
burtv)t for tbe Petitioner. 

Babu Baranasihasi Mukerjit for tbe Okh 
posite Parties. 

JUDGMENT. 

Suhrawardy, J. —in this case the decree- 
holder petitioner attached certain property 
belonging to this judgment-debtor. Tbe oppo¬ 
site party laid a claim to the property attach¬ 
ed on the ground that he was a usufructuary 
mortgagee in possession and prayed that tbe 
attaobment might be withdrawn. There was 
an investigation and the Court-bolow 


Appeal dhmi99ed» 
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fche olaim and passed tho following order re¬ 
garding attaohment : As a usufructuary 

mortgagee in poBsessiou, tbe olaimaut is en¬ 
titled to an order of removal of attaobment. 
The olaim is allowed. The attaoUcd pro¬ 
perty be released from attaoliment.” This 
Buie has been obtained to have this order set 
aside. 

It is urged by tbe petitioner that tbe order 
is wrong in law. He contends that what he 
attached was the Interest of the iudgment- 
debtor in tbe property. That interest has now 
been found to be only the equity of redemp¬ 
tion and his attaobment ought to be couhn^ 
to that interest. The whole attaohment ought 
not to have been withdrawn but that the 
equity of redemption should have been sold in 
execution of tbe decree. In'my opinion, this 
contention is not correct; under O. KX.I,r. 53, a 
claimant comes before tbe Court and alleges 
that the property is not liable to be attached. 
Tbe property in this case was that entire 
interest of tbe iudgment-debtor in the proper¬ 
ty attached and tbe usufructuary mortgagee 
under section 58 came to Court and asked that 
that interest could not be attached as he was 
in possession of it. The Court had to investi¬ 
gate that olaim and come to a boding under 
r. 60 as to whether the claimant was m pos¬ 
session of tbe attached property. If tbe claim¬ 
ant was in possession of the attached property, 
the Court was bound to release the attaoh¬ 
ment. It, therefore, follows that in this case 
the Court was right in directing tbe release of 
the attaohment. This view was adopted so 
long ago as 1873 in tbe case of Ka%iiram Saheb 
Holkar v. Vithaldas Mangalji (1). This was 
followed by Farran, 0. J. in the case of 
Parashram Berlal v. Govind Ganesh (2). There 
the learned Chief Justice observed, as follows: 
‘The attaobment of such property is effected 
under section 274 of the Code (O. XXI. 
r. 64) by an order prohibiting the judg¬ 
ment-debtor from transferring or chang¬ 
ing the attached property in any way 
and all other persons from receiving the 
same from him by purchase, gift or 
otherwise, such order being proclaimed and 
notified as there directed. The property to be 
attached should, however, be not the mort¬ 
gaged property itself, but the equity of redemp- 

(1) 10 B. H. 0. B. 100. 

;(fi) SI B 986;Ulad..Pso. (N. 


tion of the mortgagor or as it is called in sec- 
tion 60, T. P. A. the right of the mortgagor to 
redeem tbe mortgaged premises. This is not 
vested in the mortgagee nor does bo hold it in 
trust for the mortgagor. When the riglit to 
redeem only is attached, the mortgagee oan- 
not come in an^ ask to have the attachment 
raised under section 280 (O. XXI, r. 80). It is 
otherwise when the property itself is attached 
as it was in tho case of Kas^uao SaJu'i Holkar 
V, I ithaldas Mangalji (1) referred to above. ’ A 
similar view was expressed in the case of 
Gonesh Mareshwar v. Purshottam Balkrislina 
Hodi (3;. In that case the question of withdraw, 
al of attaohment was not raised and tbe pro- 
party was sold and purchased by the attaching 
creditor. But Scott, G. J., observed, with regard 
to‘the illegality of the order of the Court 
below, that tbe attached property should have 
been released under section 280 (O. XXr,r. 60) 
and the judgment-creditor should have been 
left to the suit allowed by section 283. Tbe 
order passed by the Court below was irregular 
as section 282 only applies to cases of mort¬ 
gages or liens created in favour of a person 
not in possession. This view is further 
strengthened by a reference to O. XXT, r. 62, 
that being a case of simple mortgage where 
the mortgaged property is not in possession of 
the mortgagee. A special provision is made 
which enables tbe Court to sell tbe attached 
property subject to the mortgage or charge. 
This leads to the inference that in the case in 
which the mortgaged property has passed 
from the possession <.£ the judgment-debtor to 
that of tbe mortgagee the Court has no alter¬ 
native but to release the property from attaoh¬ 
ment. Tbe question, therefore, that is raised 
in this rule should be answered in the ne¬ 
gative and the petitioner is not entitled to 
succeed. 

But we should adopt the course that was 
followed in the case of Parashram Hartal y. 
Govind Ganesh (2), as it is the course which is 
commendable in tbe oircumstanoes of this case 
also as Dr. Bysuor contends that the intention 
of the decree-holder was to attach tbe right, 
title and interest of the judgment-debtor in 
the property whatever it might be. We may, 
therefore, be left to infer that the intention 
of the decree-holder was not to attach the pro- 

(3) 1 lad. Oas. 106; 88 B. 811; 11 Bcm. Ij. B. 26 ; 

6 M. L. T. 

4 * 
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petty itself bub the equity of redemption of 
bbe )udjiment*debtor therein, though that 
intention has not been actually expressed. 

Ihe order, therefore, that we purpose to 
passun this Buie is that the Buie sbouid be 
made absolute, the order removing bbe attach¬ 
ment ot the propoity is set aside and we 
direct that the attachment will continue upon 
the equity of redemption of the judgment- 
debtor. As the litigation has proceeded so 
far on account of the conduct of the petitioner 
be must pay the costs of the opposite party 
both here and in the Court below. We assess 
the bearing fee in this Court at 2 gold 
mobure. 

Page, J. —1 am of the same opinion. I only 
desire to add that the course which we propose 
to adopt is ID accordance with common sense, 
and, in my opinion, also in accordance with the 
power Vested in the Court under O. XXl, r. 60 
and also with the decision of the Bombay 
High Court m the case of Paraskram Harial 
T. (Jooind iianesfi 

8. D. liuU made absolute. 

BOMBAY HIGH COURT. 

FIRST Civil Appeal No. 11 of 1921. 

March 6, 1924. 

Present : -Sir Norman Macleod, Kt., Chief 
Justice, and Hr. Justice 6hab. 

The NAKSINGGIKJI MANUFACTURING 

COMPANY—Plaintiff—A t PELLANT 

versus 

BUDANSAHEB ABDUL5AHEB KAJI 

—Defendant— Kebpondent. 

Vendor ntid purchas>-T^Conirait Jcf sulc; oj gotds— 
Bcjuial 10 take aeitvtry-Properly mgoois» whether 
patSeif^Da'nnige&t mtaeure oJ— c<ai»itdon 

wrvng 6tt£iv—Amnwin.tni oj p,oinU 

Wbete a { uiobssier doeo uot take delivery of goods 
oroeieo b> him, ibe veuocr cnokoi lef-eli the g'>ous oo 
bis ucoouui ii>s iho r>i(.peti> m ibe goods bus coip>e- 
8CU to ite putchabet- i:)ul bo OnU Cia m uutuages ibe 
XDea^ulO Oi wijich, u&cei ti e oiuiLor) iu>e, uld be 
tbo otU<.tei:ce ben^ttn the co&iitaCb laiii aLd (>h>- luat- 
ket rale ai ibe date oi lOe bifcacb. fp. 48i, ool. 2) 

Id such a case as tbe above if the vendoi olaime 
ai ibe IDea^ute if damages tbe oifieieDce in price 

bi n^rtid at vbe ibAte at (pmn awl tbe ewv- 


tract prioe. tbe Court can ccvertheless award dama¬ 
ge^ acoordiog to tbe oorceot measure even without an 
ameodmeut of the plaint to tbateSeot. (p. I3l, ool. SI 

AnguUia S Co- v. Sassoou d Co.. 18 Ind. Caa. 705 : 
o9 0, 6G8 : l6 0. W. N 5 j 8, not followed. 

Appeal from the decision of the First Class 
Subordinate Judge, Sholapur, in Suit No. 641 
of 1919. 

Hr. H. C. Coyajee (with Mr. N. V. Qokhale), 
for tbe Appallaut. 

Mr. O. N. Thakor (with Mr. G. P. Mur- 
deshvafh for the Respondent. 

JUDGMENT. —The plaintiff Company, 
bereaiter called the plainbih, sued to recover 
Bs. 33,818-9 9 by way of damages (or breach 
of contract. There were various coutraots en¬ 
tered into between tbe plaintiff and the 
defendant from July 3, 1918, to September I. 
1918, for the purchase of saris, yarn, and 
dhotis. The delivery was to be taken on or 
about December 31, 19x8. 

Tbe plaintiff alleged that the defendant did 
not take delivery ot all the goods within the 
stipulated period. He took delivery of only 
forty bales as described m para. 2 of the plaint 
at the rates ot Bs. lb-i.4-U per piece. The 
plaintiff then informed the defendant by a 
notice of December 31,1918, that he should 
take delivery of the goods after paying their 
price, and it was stated therein that the goods 
would be sold by public auction il delivery 
was not taken. Alter tbe notice, tbe defend¬ 
ant requested the plaintiff to extend the time 
up to tbe end ol March, and the plaintiff 
agreed to do so on deposit ot Hs. 7,600 incase 
any damages were sustained. Accordingly 
tbe plaintiff alleged that the time vias extend¬ 
ed up to March 31, and thereafter tne 
defendant took debvery ot certain goods but 
refused to take delivery of the remainder w 

spite ot the notice sent on March -.2, Tbe 
goods were sold by the plaintiff on April Bi 
and the plaintiff claimed that tbe Company 
was entitled to recover irom the defendant 

the uifference between the sale price and the 

contibQt puce alter giving orecit to the dor* 
endant lor Es. V ,5c0. 

The defendant admitted the agreement sued 
upon but contended that be could not tato 
debvery oi the goods as they were not in stocki 

and that tbv Hepoiit of Bit. 7i600 ^ns 
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(or bbe purpose of deriving interest and had 
uo oonneotion with the transaotions in suit. 

The foMowing issues were raised : — 

(1] 'Whether t^o plaintiff was not ready and 
ahle to give delivery of goods as per agreo- 
ment to the defendant ? 

(3] Was the time extended up to 'the end 
of March 1919 as alleged ? 

(3) Was parol evidence admissible to prove 
the extension of time having regard to section 
91 of the Bvidenoe Act ? 

(4) Tf time was' extended, what was the 
amount of damages ? 

(6] Tf the time was not extended, what 
damages were proved ? 

(6] What decree should be passed ? 

The J-.idge held that the time was not ex¬ 
tended up to the end of March 1919, as alleg¬ 
ed, considered it unneoes*arv to find on issnes 
Nos, 4 and 6. and dismissed the suit on the 
authority of the decision in Ay^Qullia % Co. v, 
Sawoon d Co. (ll where it was decided 
that inasmuch as the claim for damages was 
based on a re-sale, in the oirornotances of the 
case no decree conld be made for damage* on 
the basis of the difference between the con¬ 
tract and market rates. The Tudge said 

” Tt is finallv to he reconsidered whether 
the damages cannot bo awarded to the plaint¬ 
iff on the assnmption that there is a breach 
of contract which entitles him to claim dama¬ 
ges nnder section 73. TTaving re^^ard to the 
principle laid down in 34 and 39 Cal. T think 
that this cannot he done. Tt is qn'te clear that 
until the plaint is amended in the wav suggest¬ 
ed in those rulings the relief sought is un- 
awardable.** 

Later on at page 6 the Judge says :— 

" There is no amendment in the plamt. It 
is worthy of remark that the prices were 
going down after the contracts were entered 
into. The defendant, therefore, mnsfc he un¬ 
prepared to meet a case not at all d'solnsed 
In the pleadings, Tn fact we have not before 
us defendant's answer to the case which was 
never propounded but on the strength of 
which T am called upon to award a decree 
merely because there Is an issue as to the 
genesis of which enough has already been satd. 

(1) 1« lag. Om. 105: 89 a 689; W 0. W. N. 893. 


Particularly there is no reason to sympathise 
with the plaintiff h'>oanse it is unreasonable 
obstinaov which was probably responsible for 
the refusal to amend the plaint tbongb the 
ohi^^otion was "toutly urged on behalf of tlio 
defendant. Tt is, T oonoele, otherwise, if the 
plaintiff disaerees with the view wlvoh T had 
taken,hut it is a little short of folly to take this 
risk and pin their whole faith upon a fact that 
an issue has been raised 

Now this is a perfectly simple case of a claim 
for relief on the ground that the defendant 
has broken his contract by not taking delivery 
of the goods ordered by him. Clearly the 
property in the goods did not pass to the 
purchaser, and if the purchaser failed to take 
delivery on the due date, then the ordinary 
rule would apply and the measure of damages 
would be the difference between the contract 
rate and the market rate at the date of 
the breach. The contract provided that if the 
purchaser faded to take delivery of the goods, 
the vendor should sell the goods to another. 
In spite of this provision, and although the 
Judge rightly found that the property in the 
goods had not passed to the purchaser, by 
some curious process of reasoning he came to 
the conclusion that the plaintiff had not an 
uncontrolled power of sale. As a matter of 
fact the provision in the contract with regard 
to the vendor’s power to sell the goods was 
unneoessarv, and the failure bo recognise this 
has caused one of the errors in the judgment 
under appeal Tn the next place, the fact that 
the plaintiff claimed as the measure of dama¬ 
ges the difference between bbe price, which 
he realised on the re-sale of goods and the 
contract price, would, in my opinion, he no 
reason for the Court to refuse to award dama¬ 
ges according to the correct measure. With 
all due respect to the Jud'TAs who decided 
Angullifi & Co. v. Sa.9»oon & Co. (l) it seems to 
us that it is going too far to hold that when a 
plaintiff has made a mistake in demanding 
damages on a wrong basis, the Court must 
refuse to set right the mistake by directing 
the damages to be calculated in the proper 
way unless the plaint is amended. In 1919 
when hundreds of suits were being filed for 
breach of contract in this Court, I tried many 
cases in wbiob damages were claimed on the 
basis of the prices realised by the sale 
of the goods of whiob the purohasers hod 
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failed to bake delivery, bub it waa never con¬ 
sidered that this was a defect which was fatal 
to the suit unless the plaint was amended. It 
was at once conceded that the prices so realised 
could only be evidence of tbe market price at 
the time of the sale, which might or might not 
be relevant on the question of the market 
price at tbe date of the breach. I think, there¬ 
fore, that the suit was wrongly dismissed. 

The plaintiff had a good claim unless the 
Court could come to the conclusion on the 
6rst issue that the plaintiff was not ready and 
able to give delivery of tbe contract goods on 
the due date. We must set aside the order 
dismissing the suit and remand the case to be 
re-tried in the Court below on the following 
issues:— 

(1) Was the plaintiff ready and willing to 
give delivery of the contract goods according 
to the terms of the contract to the defendant ? 

(2) If the breach of contract was by the 
defendant and not by the plaintiff, what was 
the market price of the goods on December 

31, 1919 ? 

The Court below has found that the contract 
time was not extended. If the defendant 
committed the breach the plaintiff will be 
entitled bo the difference between the contract 
rate and the market rate as found. The item 
of Rs. 7,500 must be included as having been 
paid by the defendant under tbe contract, and 
consequently the plaintiff must give him credit 
for that amount. 

The defendant did not go into the witness- 
box to support his story that there was a 
separate deposit at interest and it would not 
be fair to the plaintiff to allow any fresh 
evideuoe on the point. Fresh evidence will 
only be allowed on the question what was the 
market rata at the data of the breach, if it is 
found that tbe defendant had committed the 
breach. 

The appellants are entitled to costs of the 
appeal. Costs in the lower Court to be costs 
in the cause. 

N. H. Decree reversed : case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
N o. 2281 OF 1921. 

January 28, 1924. 

Present : —Mr. Justice Rankin and 
Mr. Justice Mukerjee. 

KUMUDINI DA33YA and another— 
Plaintiffs —Appellants 

versus 

MUKTA SUNDARI DA33YA and others- 
Defendants —Respondents. 

Pleaditige ^Variance pleadings and proof ^Hindu 
Law^Joint family property—Presumption of joint- 
ness-^Co'ndtict of parties when no evidence as to 
nucleus of joint funds^Hindu ladies exclusionp when 
to he inferred—Duty of Gourt. 

Where it is alleged ia the plaint that oertaio lands 
were aoi^uired by B ia respoot of which the plaintifi 
could not possibly have any definite information and 
if it subsequently transpires in the course of the pro- 
osedings that it was not B but S who bad acquired 
the lands for the joint family and as a member 
thereof, there is not such a variation in the plaint- 
ifi's case as would either disentitle him to a decree 
or discredit his case altogether, (p. 434, ool. !•) 

Ram Nath Chatterji v. Kusum Kumari Debt, 4 C. 
li. J. 56, followed. 

In the absence of proof of division the legal pre¬ 
sumption is that the normal state of every Hindu 
family is joint in food, worship and estate. The 
presumption, however, is not applioable after sepa¬ 
ration in the sense of disruption suoh as would put 
an end to a joint family, (p. 434, ool. 1.) 

Banoo v. Kasiram^ 3 0. 316 (P.0.1: 3 Sar. P« 0 J- 
78: 1 to 3 Sath P. 0. J 400 : Baflque and Jackson's 
(P.C.) No. 4 ); 9 Ind. Jur. 151; 1 Ind. Deo. (N. 8.) 788; 
Obhoy Charan Ghose v. Qohind 0hander Day, 9 0 237 : 
7 Ind. Jar. 861 ; 6 Shome L. H. 51; 4 Ind. Deo (N> B.) 
803, referred to. 

Where there is no evidence as to nucleus it may 
be very readily presumed from the sabsequent con- 
daot of the parties, that the property was joint, 
(p. 435, ool. 1.) 

Where the question of inclusion of Hindu ladies 
is ooooeroed, the (3ourt has got to he exceedingly 
careful to come to a oonolusion one way or the other, 
so long as it does not appear that they ceased to 
obtain their maintenance from the family, (p. 434t 
ool. 2.) 

Appeal against the decree of the First 
Additional IXstrlot Judge, Mymenslngh, dated 
tbe let July 1921 reversing the decree of the 
Subordinate Judge, Second Court> Mymen- 
gingb, dated the 11th August 1919. 
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Babu DwarkaNath Chakravarty, with Babu 
Khitish Chandra Neogi and Raman Mohan 
Chaiterjee, for the Appellant.—Thie is a judg¬ 
ment of reversal. The suit was decreed in 
part by the Trial Court but was dismissed by 
the lower Appellate Court which has reversed 
all findings of fact. The most important 
question is whether the property was joint. 
In thie matter, the Trial Court has come to a 
finding that the property has all along been 
treated as joint property. According to the 
learned Judge the plaintiffs' evidence on this 
point is very weak but he has not considered 
that all property of a joint Hindu family is 
joint and that there is a legal presumption of 
jolntness of every Hindu Family. The onus 
is all the other way. The other side is to 
show that the brothers bad separated prior to 
the acquisition of the property. Moreover the 
finding of the learned Judge as to separation is 
not sufficient. He has not found that the 
brothers were separate in anything but in mess 
and that does not effect a separation in estate. 

Babu Brajalal Ohakravarty, with Babu 
Birendra Kumar De, for the Bespondents : — 
The case is concluded by the findings of fact. 
The Appellate Court distinctly finds that there 
was a separation and that is conclusive. Cites 
Obhoy Churn Gkose v. Gohind Chunder Dey (I) 
and Bannoo v. Kashee Ram (2). However the 
plaintiff is changing bis front from time to 
time. [Beads the plaint and shows the geneo- 
logical tree.] He subsequently sets up a differ¬ 
ent case altogether. The whole case fails and 
the suit should be dismissed. 

Babu Dwarka Nath Chakravarty, replied in 
brief. 

JUDGMENT. 

Mukerji, J,— The pleadings of the parties 
are set out in sufficient detail in the iudgment 
of the Trial Court and it is unneoessary 
to repeat them here. A reference to the 
geneologioal tree in that judgment will show 
how the parties to this suit are related to 
each other. 

(1) 9 0. 337 ; 7 lad. Jar. 861 ; 6 Shome L- R. 51 : 
4 lod. Deo. (N.B.) 808. 

(3) 8 0. 816 (P. 0.) ; 8 Set. F 0. J. 7dl ; 3 Suth. 
P. 0. J. 490 : Bftflqoe ft Jaokion’a (P.O.) No. 49 : 3 
lad. Jar. 161; 1 lad. Deo. (ir. B.) 788. 

I CU66 


The substantial points in controversy in 
this litigation wore whether the lands in suit 
wore the joint property of a family which 
traces its origin to one Bali Charan De, and 
whether tho plaintiffs as widows of two of the 
male-mombers of tho family were entitled to 
certain shares therein. 

Tho suhjeot-matber of the suit were plots 
bearing Khattan Nos. 182, 91, 108, 138 and 
203. 

The Subordinate Judge dismissed the suit 
so far as it related to lands of Khatian No. 182 
and made a decree in favour of the plaintiff 
No. 1 declaring her title to l|6th share and in 
favour of the plaintiff No. 2 declaring her title 
to 2|9 ths share in the lands of Khatian Nos. 
91, 108, 138 and 208, and for joint possession 
in favour of both the plaintiffs with the 
defendants to the extent of their respective 
shares. 

On appeal by the defendants Nos. 1 and 4 
against the said decree the suit was dismissed 
by the first Additional District Judge of 
Mymensingh. 

Against this decision the plaintiffs have 
preferred this appeal. 

The two Courts below have recorded in 
their respective judgments findings on some 
of the questions which arise in the case, which 
may be said to be diametrically opposite in 
nature and this has necessitated our going into 
the matter very carefully in order to see 
whether the findings arrived at by the Court 
of appeal below do really cover the whole 
ground, whether they adequately dispose of 
the various issues whioh arise in the case and 
whether they are sufficient for dismissing the 
plaintiffs’ sulfa. 

Now the first question that arose in the 
case was whether the family was a joint 
Hindu family and if so, who were the 
members thereof and whether the properties 
were acquired by Sambhu Nath as a member 
of the same. On this question the learned 
Subordinate Judge recorded a clear finding in 
his judgment which was in these words. ‘ My 
conclusion, therefore, is that Sambbu Nath 
acquired the chak and the jote as a member 
of a joint Hindu family oonsisting'of himself, 
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his brothers anl nephews.” The learned 
Additional District Judge observed in his 
judgment. “The Lower Court proceeded on 
the assumption that Sambhu acquired the 
lands for the family. He was not at all 
justified there. That was not the case for 
the plaintiffs. The evidence is too weak to 
lead to the conclusion that Sambhu and his 
two brothers wore joint when the lands were 
acquired. There is no evidence worth the 
name that the brothers had any joint property 
from the income of which the lands could be 
acquired. There is no evidence that the 
lands were acquired with the joint exertion of 
all the brothers.” Now what is referred to 
as being a variation in the plaintiff’s case is 
not really a matter of much moment. The 
plaintiffs no doubt alleged in their plaint that 
the lands wore acquired by Bali Cbaran, but 
that was a matter in respect of which the 
plaintiffs could not possibly have any dehnite 
information and if subsequently in the course 
of the proceedings it transpired that it was nob 
Bali Charan bub Sambhu Nath who bad 
acquired the lands bub that he acquired 
it for the joint family and as a member 
thereof, it cannot be said that there 
was such a variation in the plaintiffs’ case 
as would either disentitle them to a decree 
or discredit their case altogether [Rama Naili 
Chntterjee v. Kusam Kumari Debt (3). The 
treatment of this part of the case by the loaro' 
ed Additional District Judge seems bo me bo he 
open to serious objection. He has nob found 
that Bali Charan was alive at the date of 
acquisition of the properties. Ho seems bo 
have bold that there was at that date a tamily 
consisting of the three brothers bub was 
unable to hold that they were joint at that 
time. The acquisition took place not later 
than 1256 B. S. Now if the family was a 
Hindu family, there is the presumption that 
it was a joint Hindu family. The normal 
state of every Hindu family is joint. Pre¬ 
sumably every such family is joint in food, 
worship and estate. In the absence of proof 
of division such is the legal presumption. His 
own finding as to separation the obaraoter of 
that separation is again a different matter ai.d 
will be referred to herealber-as recorded in his 
judgment is in the following words : —“ lb is 
clear on the evidence on the plaintiffs’ side 
that the separation was more than some 30 
(3) 4 C. L, J. 66. 


years back. We cannot say on the evidence 
exactly when the separation book place. We 
cannot say that Sambhu and his brothers 
did not separate from each other.” In the 
present case, no separation in the sense of a 
disruption such as would pub an end to a joint 
family was ever admitted, and it was nob a 
casein which the plaintiffs were seeking to 
recover property from the bands of a member 
after such disruption as might negative the 
application of that presumption ; such as was 
the case in Banoo v. Kashee Hani{2) upon which 
was based the decision in Obhoy Churn Ohnse 
V. Gohind Chunder Dey (1) bo which reference 
was made on behalf of the respondents during 
the hearing of this appeal. The weak evidence 
that the learned Additional Judge speaks 
of, coupled with the presumption referred bo 
above and which he has altogether ignored 
may bo sufficient to come bo the conclusion 
that it was a joint Hindu family. 

[After discussing facts His Lordship pro¬ 
ceeded to observe as follows:] 


Then again the finding of the learned Addi¬ 
tional District Judge on the question of what 
he calls separation of the family does nob 
seem to me to be ab all sufficient or conclu¬ 
sive. The separation referred to by him 
in his Judgment was, according bo the finding 
of the Trial Court, a separation in mess only ; 
the learned Additional District Judge has not 
said that it was otherwise. Moreover ^ in 
dealing with the character of possession 
exercised by Golcke and Ram Kumar, the 
learned Additional District Judge should have 
enquired into the oiroumstauoes under which 
they came bo be in possession of the proper¬ 
ties; and it is obvious that much would depend 
upon his conclusion on that point as also as 
bo how Nidya and Kalitara came to be ex¬ 
cluded at all and whether such exclusion, if 
any, was bo their knowledge or nob. On the 
question of exclusion so far as Hindu ladies 
are oonoerned it is well-known that the Court 
has gob to be exceedingly careful to come bo a 
coQolusioQ one way or the other, so long as it 
does nob appear that they ceased to obtain 
their maintenance from the family. 


Lastly, a question of supreme importance in 
the case, having regard bo the pleadings, was 
as to^how the names of the ladies came to be 
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excluded from the huAlly published Eeoord- 
of-Rigbts, There is no huding or disoussioo 
at all in the judgment of the learned Addi* 
tional District Judge upon this question. 

On the whole, therefore, I am not satished 
that the matters in controversy have been 
properly disposed of by the Court of Appeal 
below, and 1 am clearly of opinion that his 
treatment of the case is defective in essential 
particulars. 

I would, therefore, set aside the decree of 
the lower Appellate Court and send back the 
case, to that Court to be dealt with afresh 
in the light of the observations made above. 
For the guidance of the lower Court I would 
call attention to the presumption of the joint* 
ness and that although there is no evidence 
worth the name, as the lower Court puts 
it, as to nucleus, from the subsequent conduct 
ot the parties it may be very readily presumed 
that the property was joint. The question is 
whether the property was treated unambigu¬ 
ously as joint or separate property. If it does 
not appear on a careful review of the facts as a 
whole that it can be said to have been treated 
unambiguously either way, regard being had to 
the presumption of jointness with which we 
start, then I think there is no doubt that the 
plaintiffs will fail; but only in that event. 

I would only observe further that nothing 
that has been said in this Judgment should 
be taken as an expression of my opinion on 
any question of fact. The costs will abide 
the result. 

Rankin, J. —1 entirely agree. 

S. D. Case sent book. 


BOMBAY HIGH COURT. 

Second Civic Aiu-eacs Nos. 465 and 

646 OF 1922. 

April 4,1924. 

Present :—Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Shah. 

NABAR GOViND NAVATHE -Pcaintiff— 

Ai^pellant 

versus 

BALVANT HARI NAVATHE and OTHERS— 
Defendants—Respondknts. 

Hindu Law — Adoptim- Orandsun succicdiug grand- 
fath>.r <3ra»ids(>M, di^uih of —Succ*’5i?i<3i vptntug to 
grandnvothcr — Grandviotiicr, w/uthcr can adopt. 

Under the Hindu Law if a graadaon eucoeeds di- 
reotly to graaiif'^thec auu die.^ leaviug bis grand- 
motbsr sole beir, the latter can adopt a sou to 

ber deoea^ed busbaud. Ip. 4b7, ool. :2.) 

Case-law dtsctissed. 

Appeals from the decision of the District 
Judge, Satara, in Appeal No. 389 of 1920, con- 
6rming the decree of the Joint Second Class 
Subordinate Judge, Karad, in Civil Suit 
No. 452 of 1918. 

Mr. K. N. Eoynjee, for the Appellant. 

Mr. .S’. B, Parulekar for Mr. K. G. Desoi, 
Mr. P. S. Bakh'ile for Mr. S. B. Bakkale, 
for the Respondents. 

JUDGMENT. 

Shah, J . —The question of law in this se¬ 
cond appeal is whether the adoption of the 
plaintiff by Parvatibai after the death of her 
grandson Dattu is valid. The relationship of 
the parties may be indicated by the following 
table:— 

Sakharam 

__ 

GoyiQd=Parvali Hari 


AnaBt—An&apurnabai Balvant Vamaa 

_I_ (Deft. 1) (Deft. 2).> 

I I 

Dattu Anasuya 

Govind andHari were divided: Govind’s son 
Anant and Anant's wife Annapurnabai pre¬ 
deceased Govind. Govind died leaving a widow 
Parvati and a grandson Dattu and a grand¬ 
daughter Anasuya. On Govind’s death Dattu 
became the owner of the property. Dattu 
died unmarried : and his grandmother Parvati 
succeeded him. She adopted the plaintiff 
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■who has filed the suit to enforce his rights 
as the adopted son of Govind against the 
representatives of Hari’s branc’n. The fact 
of the adoption vvas he.d proved by the Trial 
Court and not challenged in the lower Appel¬ 
late Court. Both the lower Courts have held 
the adoption to be invalid on the authority of 
Rainknskna. v. Shamrao (1). The lower 
Appellate Court was of opinion that the fact 
that Parvati’s son Anant never succeeded 
would not make any difference as to the appli¬ 
cability of the said decision. 

in the appeal before us the correctness of 
this view is questioned. It is urged that in 
BamkrisUna v. r^hamrao (1) the grandmother 
adopted after the estate had vested in her son 
and bad descended to the grandson on the 
death of the son, that while the grandmother 
would have no authority in such a case to 
adopt on the death of the grandson, the present 
case is essentially different in so far as her 
position was exactly the same on Dattu's 
death as that of a mother who would inherit 
the estate on the death of her son, who has 
left no other nearer heirs. 

There is no decided case so far as 1 have 
been able to ascertain, and none has been 
cited to us at the bar, dealing with the ques¬ 
tion of the power of the grandmother to adopt 
to her husband under oircumstanoes such as 
we have in this case. 

The decision in Bamkrishna v. Shamrao (1) 
requires to be closely examined in order 
to see whether it can apply to a case of 
this kind. In that case the essential facts 
were that Sitabai’s husband Bamcbandra 
died in the lifetime of his father Anand- 
rao leaving a son Sakharam. On Anandrao’s 
death the estate passed to bis grandson 
Sakharam. Then Sakharam died leaving a 
widow Gangabai and a son Dattatraya. Then 
Gangabai died and subsequently Dattatraya 
died unmarried. On bis death his grand¬ 
mother Sitabai succeeded to his property. 
Sitabai then adopted a boy: and the question 
that was referred to the Full Bench was 
" whether a grandmother succeeding as heir 
to her grandson dying unmarried is entitled 
to adopt in the oircumstanoes of the present 
case.” Unfortunately the question referred 
to the Full Bench has not been accurately 
statedi and the words * in the ciroumstan- 
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ces of the present case ” have been 
omitted in the report at p. 527. The judgment 
ot the Full Bench delivered by Chandavarkar, 
J., makes the position clear. After stating the 
case the learned Judge has pointed out as 
follows (p. 528J 

The real question which we have to 
decide is whether, apart iron the general 
principles of Hindu Law bearing on the subjeo • 
of a widow’s power to adopt a son to her 
deceased husband, the decision of this Court in 
Basaf-nis's case (2) has interpreted the law 
correctly as expounded by the Privy Council in 
Bhooban Moyee’s case (.3) and reaffirmed in 
their later decisions in Pudma Coomaris ease 
(4) and Thayammal's case (5).” 

These cases are then examined in the judg¬ 
ment and the principle deduced therefrom is 
stated as follows;—'* Where a Hindu dies 
leaving a widow and a son and that son dies 
leaving natural born son, or adopted son or 
leaving no son but bis own widow to 
continue the line by means of adoption, 
the power of the former widow is extinguish¬ 
ed and can never after be revived”. The 
argument based on the consideration that 
the grandmother took an absolute estate as 
heir of her grandson was advanced but negat¬ 
ive! ; and the basis of that argument is not 
well founded as it lias been held by this Court 
in a later decision that the grandmother like 
the mother takes only a widow's estate (see 
Dho7idi ^ 2 ah 1 patlJ v. Badhaboi Shabop (6) lo 
the result the Full Bench held that the 
decison of this Court in Hasabnis’s case (2) 
correctly interpreted the law as laid down in 
the Privy Council with reference to the 
power of a widow to adopt and answered the 
question referred to that Bench in the nega¬ 
tive. It is clear that the question of the grand¬ 
mother’s power to make a valid adoption 
when the estate has passed directly from 
the husband to the grandson and has 
come back to her directly from her grandron 
without the intervention of any other heir did 
not arise and was not considered in the case. 

(2) 17 B. 164; 9 ind. Deo. iN-fi.) 107. . „ 

(3J 10 M. I. A. 27y : 8 W. B. P. 0. 15 ; 1 Sutb. 

C. J. 674 ; 2 bat. P. C. J. Ill ; 19 E- R. 978. 

(4; 8 I. A. 229: a 0 802 ; 4 Sat. P. 0. J. 285; 6 loa. 
Jar- 148 ; 4 Ind Deo IN. 6 ) lijS , _ , 

(6) 14 1. A. 67; 10 M. 205; 11 Ind. Jut. 271 ; 6 Sat. 

P. 0. J. 10 ; 3 Ind. Deo (N. S.) 896. „ -ku 

(6) 16 Ind. Cas. 848; 86 B. 646; 14 Bom. h. 0®® 


U) C26 ; 4 Bom. L. R. 816. 
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The question that we have to decide is re¬ 
ally one ol hrst impreeeion. In the very nature 
ot things such a case could not Irequeutly arise. 
It is clear that Govind’s widow Parvati would 
have been entitled to adopt if Govind had died 
Bonless, ♦. e., without a praudaon- or great- 
grand-son. (See hharmappa v. Ojj ingauda 
(7), If he had left only a son and if that son 
died too without leaving any heir nearer 
than his mother Parvati, Parvati would have 
been entitled to adopt according to the deci¬ 
sions of this Court. In the present case, 
however, the son and his wife predeceased 
Govind. When Govind died be bad a grand¬ 
son, So he did not die sonless. The grandson 
continued the line : but on the death of the 
grand-son without any son or widow behind 
him, i. e., without any nearer heir, the estate 
went to Parvati as his grand-mother. The 
line of Govind became extinct on Dattu’s 
death and the considerations which apply 
to a mother in that position in favour 
Ot letting her continue the line apply to the 
case of a grand-mother. Mr. Justice Raoade 
has observed in GdvJctppa v. Girimallappt^ (8) 
with reference to the case of a mother that 
"if a widow cannot adopt after the death of 
her natural or adopted son under any oiroum- 
Btanoes, half the adoptions that take place 
would have to be declared invalid." This 
observation cannot apply with the same force 
or anything like it to the case of a grand¬ 
mother. But on principle her position is not 
distinguishable from that ol a mother where 
the devolution of the estate has followed the 
course as in this ease. On the other 
band it is urged that the case of a mother 
is an exception to the general rule and it 
is not proper to extend the exception in 
favour of the grand-mother. In this Presi¬ 
dency no express power enabling the widow 
to adopt to her husband is essential. The 
mother inheriting the estate of her son, who 
has left no son or widow is placed exactly in 
the same position as a widow of a Hindu who 
has died sonless. On the facts of the present 
case it seems to me that Parvati was placed 
on Dattu’s death exactly in the same posi¬ 
tion as a mother would be on the death 
of her son without any nearer heir. On 
the whole it seems to me that it would be in 

(7) 66 lod. Oas. 216 ; 46 B. 456 ; 23 Bom. L. B. 

isao ; (1922) A. I. B. (a) 178. « , 

(8) 19 B. 881 at P. 887 ; 10 Ind. Deo. <N. 8.) 224. 


keeping with the liberal interpretation of the 
widow’s power to adopt, accepted in this 
Presidency, to hold that a grand-motbor 
could make a valid adoption to continue the 
lino of her husband under circumstances such 
as we have in this case. 

I may add that I have not been able to hod 
anything in modern works on Hindu Law 
which can throw any light on this question 
except in Mr. Justice Mulla's work on Hindu 
Law. In the 4th Edition of tbis book at 
p. 430 we 6nd illustration ij), which is exactly 
the present case. 

1 may add that the Privy Council deci¬ 
sions, referred to in Bamakrishna v. Shamraot 
(1) and the later case ot Idtidana Mohnna v. 
Purushothama (9) in which the decision of 
the Full Bench is referred to with approval, 
all deal with the question of the power of the 
mother to adopt, on the death of her son, 
when the son has left no nearer heir than 
the mother. There is no decision bearing on 
the question that we have to decide ; and 
I am of opinion that the view taken by 
Mr. Justice Mulla in his book on Hindu Law 
accords with the powers of the widow to 
continue her husband’s line as understood 
in tbis Presidency. If the ratio decidendi 
of Ramkrishna v. bhamrno (1) is to be applied 
to this case it may bo stated that on the facts 
the stage when Parvati’s powers to adopt 
can be held to be extinguished has not been 
reached. I would, therefore, allow the appeal 
and decree the plaintiff’s claim as prayed with 
costs throughout on defendants Nos. 1 and 2. 

Macleod, C. J. —1 agree, and I should like 
to add a few remarks with regard to the re- 
port of the decision in Ramkrishna v. Skamrao 
(1) which appears to have prevented the joint 
Subordinate Judge from deciding in the plaint¬ 
iff’s favour as he was evidently inclined to do. 
The pedigree in Ramkrishna v. Skamrao (l) 
was as follows : 

Anandrao, d. 1878. 

I 

BamohandrasiSitabai 

I 

Sakbaram, d. 1886=GaDgabai 

1 

Dattatraya 

(9) 46 Ind. Gas 461; 46 I. A- 166 ; 20 Bom. h. R. 
1041; 85 M. L. J. 138: 6 P. Ii W. 179; 8 L. W. 167; 
16 A. Ii. J. 25; (1918) M W. N. 621; 24 M. L. T. 281; 
28 (3. L. J. 408; 41M. 855: 28 0. W. N. 177 (P.O.). 
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Ramchaodra died in the lifetime of hie father 
leaving his widow Sitabai and a son v'iakha- 
ram. When Anandrao died Sakbaram suc¬ 
ceeded to his estate. iSakharam died leaving 
his widow Gangabai and a son Dattatraya. 
Then Gangabai died and lastly Dattatraya 
died unmarried. His grand-mother Sitabai 
succeeded as hie heir, and she adopted the 
plaintiff to her husband Ramchaodra. On 
kitabai’s death her husband’s cousin took 
possession of the property disputing the plaint¬ 
iff’s statue as adopted son. The plaintiff’s suit 
was dismissed in both the lower Courts. In 
second appeal the Judge as reported referred 
the following question for the decision of a 
Full Bench. 

“Whether a grand-mother, succeeding as 
heir to her grand sou, who died unmarried 
can by Hindu Law make a valid adoption,” 

It would have been impossible for the Full 
Bench to have attempted to answer so general 
a question, and as a matter of fact the ques¬ 
tion referred was whether in the circum¬ 
stances of the case (as detailed above) a grand¬ 
mother succeeding as heir to her grand-son 
dying unmarried was entitled to adopt. 

Ghaudavarkar J. was of opinion that the 
answer to the question depended on whether 
the inheritance had vested in some heir of the 
son other than the mother. Her power of 
adoption did not depend upon the mere vest¬ 
ing of the estate in herself at any time. 
Beferenoe was made to the three hypothetical 
cases put by Lord Kingsdown in Bnoobun 
Moyee's case (.3). Really there were four oases 
including the one actually before the Court. 
These may be usefully set out as follows ;— 

1 A=B 

I 

C 

I 

D 

1 

E 

If A dies leaving a widow B and a son 0, 
and C dies leaving a son D, and D dies leaving 
a son E, B cannot adopt to A on the death of 
E. 

2 A=»B 

1 

0 


If D dies without leaving a son, B cannot 
adopt, as her power came to an end when the 
estate passed to her grand-son D. 

3 A=B 

I 

If C dies leaving a widow D as his heir B 
the widow of A cannot adopt so as to defeat 
the vested estate of D. 

4. If, however, 0 dies without leaving a son 
or a widow, B’s power to adopt has not come 
to an end. 

It is clear, therefore, that the case we 
have before us is not covered by tbe facts of 
the case either in liamkriskna v. Shamrao (l) 
or any other reported case or by any of Lord 
Kingsdown’s hypothetical oases in Bhoobun 
Moyee’s case (3). 

It does, however, appear as illustration (i) 
to section 386 of Mulla’s Principles of Hindu 
Law. A dies leaving a widow and a grand¬ 
son B, On A s death B succeeds to tbe estate 
as his grandson, B then dies without leaving 
any wife or children. On B *0 death the widow 
succeeds to the estate as bis grand-mother, the 
widow may adopt a son to her husband A.” 

The learned author supports his opinion in 
this way. When a husband has left a eon 
but the son dies leaving bis mother as bis 
nearest heir, she can adopt to her husband, 
oon’ means a son, grand-son or great grand-son. 
Accordingly, if the husband dies leaving only a 
son, or a grand-son or a great-grand-son, and 
the son or grand-son or great-grand-son dies 
leaving the first widow his nearest heir, her 
power to adopt has not been extinguished. It 
is otherwise if any intermediate estate inter¬ 
venes, as that brings the first widow’s power 
of adoption to an end. I see no reason why 
we should not accept this argument. 

If there are only two steps in tbe inherit^ 
ancd (l) from the husband to the grand-son 
and (2) from the grandson to the widow grand¬ 
mother, she can adopt to her husband. 


N. H. 


Appeal allotoed* 
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PATNA HIGH COURT. 

First Civil Appeal No. 38 or 1920. 


November 24, 1919. 

Present :—Mr. Juetioe Das aud Mr. Justice 

Foster. 

RAGHUBAN3 NARAYAN SINGH - 

Appellant 

versus 

KHUB LAL SINGH— Respondent. 

Court Fees Act (VIl of IflTOl ss. 7 (V) (a) tC (di, \2 
-“Clai'H for possessitynof Khaika-'ht itin^is lying U‘r7/i- 
sV) Mallciab shares—Poss(3S5t ))i of M-ilkltti shares also 

claimed^Separate Court-Fees payable for Malkiat 

and Khadka^bt. 

The olaim for poi8e9!«ioa of Malkiat (foe^ not io- 
olude a claim for p 08 »ens!on of the KhudkftshU Thore* 
fore, where po^^e^nion of Khtidkasht lan<U is olaimed 
and in addition is alno oiaimnd p98A?a<)ioa of the 
Malkiat nh^res within which ths Khudkasht lands, 
lie, separate Court feos should be oaid on the market 
value of the Khudkasht lands, (p. 441, ool. 1.) 

The claim in respect onlv of Khudkasht land« falls 
under section 7 (V) id) of the Court Fee^ Act and not 
under section 7 (Y) (a) of that Aot. ip. 441, ool. 1.) 

FACTS appear from the following order of 
the Registrar :— 


Order of the Registrar. —This is a Court- 
fee matter. The suit out of which this appeal 
arises was for possession of Id-as. milkiat 
share in one Tau-^i and one-anna edd share in 
another Tauzi, for possession of 108 hiejha-i of 
Khudkasht land, and for mesne profits. At the 
bearing it was not contended that the plaintiffs 
had not these shares in tiie two Tauzis, and 
it was contended by the defendants, and was 
found to be the case by the Court, that these 
shares bad been handed over to the plaintiffs 
in 1315. A modified decree was passed in 
plaintiffs’ favour for 63 bgs. odd and for 
mesne profits of 63 hgs. odd which were to be 
determined at a subsequent stage. The 
plaintiff has appealed, asking for a decree for 
96 bighas odd instead of 63, and also for Rs. 
600 more as costs. The mlkiat shares and the 
khudkasht land were jointly valued atRs. 15.000 
and the value of the mesne profits was given as 
Rs. 1,387-4-0 Court-fee was paid on ten times 
the Government revenue of the milkiat shares* 


and on the mesne profits. This appeal ha-i 
been valued at Rs. 2.747 value of the land 
plus R,. 600 cests. Court-fees on this amount 
have been paid. There are two questions for 
deoiaiOQ (1) under section 5 of the Courb-Feos 
Act in regard to the memo, of appeal, (2) under 
section 12 in regard to the plaint. 

(1) The only point in regard to the memo, 
of appeal is that tho Stamp Reporter is of 
opinion that the app.-llaots must also pay 
Court-fee on the mesne profits the amount of 
tho mesne profits bearing tho same relation 
to the total mesne profits on which Court- 
foes wore paid in tho lower Court as the land 
claimed in this app-ial does to tho land claimed 
in t'le plaint. Under the decree of the lower 
Court tho mesne profits on the land decreed 
to the appellants are to be subsequently 
determined. We are not concerned with 
those mesne profits, bub only witli those which 
would be due on the land claimed in this 
appeal. The learned Vakil contends tliab he 
has not prayed for mesne profits in the memo, 
of appeal. He declines to state in the memo, 
of appoal that he did nob claim mesne profits. 
In my opinion tho appellants cannot be com¬ 
pelled bo pay Court-fee on a relief they did 
nob ask (or and are not bound to ask for. Bub 
it is very necessary that this matter should 
uot be overlooked when the appeal comes up 
for hearing. I direct that at the time of 
bearing the abbenbion of the Bench bo call- 
ed bo this report, and to the fact that the ap¬ 
pellants have declined bo pay any Court-fee 
on the mesne profits for the land claimed in 
this appeal, on the ground that they have nob 
asked for any decree for meene profits. The 
extra Court-fees would only be Rs. 15 and 
as the appellants have obtained a decree for 
mesne profits for so much of the land as was 
decreed to them in the lower Court, it is 
somewhat surprising that they are not claim- 
mg mesne profits in regard bo the land which 
is now under appeal. Bub they are nob bound 
to claim them, and as they have refused to 
pay any Court-fees they will nob be entitled 
bo get any decree for the mesne profits of any 

land which may be decreed bo them in this 
appeal. 

(2) The question at issue in regard to the 
plaiot is both inberdsbing and impopbanb. Had 
.1 had to decide it under section 5, I should 
I have referred it to the Taxing Judge, bub as 
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my deoisioo will merely be under section 12, 
and as the appoUauts will probably refuse to 
pay, the question will come before the Bench 
for decision before the appeal can be heard. 
The whole plaint and the prayers therein 
will be found in the paper-book of the 
Calcutta High Court. The view of the Stamp 
Reporter is that the claim to the Khudkasht 
lands is not a claim under section 7 V (a) but 
under section 7 V (d), and Court-fee should be 
paid separately on the value of the Khudkasht 
lands. The contention of the appellants will 
be found in para. 12 of the plaint. It amounts 
to this that the greater contains the less and 
the milkiat includes the khudkasht lands. The 
question is of special importance in this case 
because there can be no doubt that the prayer 
for the milkiat right is a device to save Court- 
fees. For in the written statement the 
defendants say that there is no dispute about 
the ynilkiat, but that the dispute was about 
the Khudkasht lands which the defendants 
claim to be their rayati jote. The lower 
Court has found that the defendants’ conten¬ 
tion about the milkiat is correct, and that 
they had given up possession as they said at 
the end of 1315. 

Ten times the Government revenue of the 
milkiat is Rs. 898-8 0 and so the plaintiffs paid 
only the Court-fees on that sum, namely, 67-8-0 
but the value of the milhat and the khudkasht 
lands jointly is Rs. 15,0 j 0. The question for 
decision, therefore, has two aspects :— 

(1) If the prayer in regard to the milkiat 
were bona fide and if in addition to that prayer 
recovery of possession of certain plots of khud¬ 
kasht land be prayed for, must Court-fees be 
paid under section 7 V id) on their market 
value ? 

(2) Whatever the answer to the first ques’ 
tion is, whether the plaintiff can be allowed 
to make an unnecessary prayer in regard to the 
milkiat to avoid payment of Court fees on 
the khudkast lands which is the only dispute 
between the parties? Court fees on ten times 
the Government revenue of an estate contain¬ 
ing valuable khudkast lands may frequently 
be lower than the Court fees on the market 
value of those lands, because the incidence of 
the permanently settled revenue is naturally 
very low compared with the present market 


value of an estate. In my opinion the plead¬ 
ings in this case show that the plaintiffs’ prayer 
in regard to the milkiat was unnecessary 
and was a mere device to save Court-fees, 
Bub even if this were not the case, I am of 
opinion that separate Court-fees must be paid 
on the market value of the khudkast lands. 
They form a part of the milkiat, and if the 
dispute were only about the share its the mil- 
kiat it was unnecessary to make a special pra¬ 
yer in regard to khudkast lands. In the plaint 
there is no special prayer for recovery of pos¬ 
session of tho waste, jungle and the other rights 
inherent in the milkiat. It is stated that the 
defendants are in possession of the plaintiffs’ 
share of the milkiat and of the khudkast 
lands If the share were decreed the khudkast 
lands would be included. U is not usual when 
claiming recovery of possession of an estate to 
claim separately recovery of possession of the 
khudkast lands plot by plot, any more than to 
claim recovery of possession of the jungle, 
waste, tanks, etc. In my opinion the plaintiffs 
were really making two distinct claims (.1) 
for the milkiat share (2) for certain plots 
alleged by them to be khudkast. The first 
claim was not disputed, and in fact the plaint¬ 
iff's were in possession of the milkiat share 
and only included a prayer about that share in 
order to save Court-fees. The whole dispute 
was in regard bo the second claim whether 
particular lands were khudkast or nob. 
Id my opinion the plaintiffs in the lower 
Court ought bo have paid additional Court-fees 
on Rs. 9.000 the market value of lihe khudkast 
lands. As reported by the Stamp Reporter 
there is, therefore, a deficit on the plaint of 
Rs. 347-8-0. If the appellants accept this deci¬ 
sion one month’s time is allowed within which 
to pay. if they do not accept let this matter 
be put up before the Bench for decision under 
seobion 12 of the Court-fees Act. One 
is given within which the appellants should 
decide whether they aooept the decision or not. 

ORDER. 

Das, J. —This is a Court-fee matter. The 
facts of the case will be found fully stated in 
the admirable order of the learned Registrar. 
The question for determination is, was the 
question of Court-fees wrongly decided by bb® 
Court in which the plaint in the suit was fiiad. 
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The queBtion ariees in this way : The 
was for poBBPBBion of 16 annas odd Milhat 
Bhare in Tami No. 655, and l-anna odd share 
in Tauzi No. 657, for joint pospppsinn of 108 
Bighas 14 ciitahs 10 DA. of Khudkaslit lands. 
The milkiat shares and tho A 'Mands 

were jointly valued at Rs. 15.000. and Court- 
fee was paid on ten times tl»e Government 
Revenue of the Milkmt shares under section 
(v) (a) of the Court-Fees Act. The question is, 
ought the plaintiETs-appellaots not have paid 
Court-fees on their claim in respect of the 
khudkas'*‘t land ^? 

I have DO doubt at all that if the claim was 
in respect only of the Kh'id^asht lands, the 
case would fall under section 7 (v) (ff) of the 
Court-Fees Act and not under section 7 (v) (a) 
of that Act, that is to say, Court fees would 
be payable on the market value of the land. 
But does it make any diflerence because the 
plaintiffs a^krd, in addition, for possession of 
the ^^ilkiat shares within which the Khud- 
kasht lands lie? The plaintitls’view of the 
matter is contained in para. 12 of the plaint 
and is as follows: “As the khudkasht land, 
possession whereof is souaht, lies withtin the 
Milkiat, the possession whereof is also asked, 
therefore, Court-fee for Khndknsht land is not 
paid separately and is included in that paid 
for the milkiat.** 

I am dearly of opinion that this view is not 
a correct one. A claim for possession of 
Milkiat does not include a claim for possession 
of the Khudkasht. The test, in my opinion, 
is this : Would the plaintiffs be entitled to 
direct posseBsion of Khudkasht lands in a suit 
for possession of Milkiat shares? Clearly 
they would not be so entitled, if the defend¬ 
ants claimed to be tenants in respect of these 
lands. What the plaintiffs put in issue in the 
suit which they 61ed was, not only their rieht 
to receive rent in respect of the Mi Ikiat shares, 
but their right to direct possession of lands in 
respect of which the defendants claimed to be 
tenants. If the claim for possession of Milkiat 
•shares included the olaim for the possession of 
Khudkasht land, then clearly there was no 
necessity tor asking for any relief in respect of 
the Khudkasht lands. 

1 am of opinion that the Registrar has 
taken an entirely correct view of the matter. 
The appellants must pay the de6cit within 
one month from to-day. 

Foster, J, —I agree. 

I C-66 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Rent Appeal No. 32 op 1922. 

March 16, 1923. 

Present: —Mr. Simpson. 

Must. JAGRANI— Plaintiff 
—Api eli.ant 
versus 

P. IQBAL NARMN anp others — 

Defendants—Respondents. 

Owlh Rfni Act ^XXJI of 1SP6*, ss. lO'J. cl. at«2 
1'’4, cl. 'b\ aiui {c)—Pro/i:S, suit for- Lambard»r, 
/allure o/, to file accounts —Gross rtniah Uuiiaty on. 

lo ft puih p-ofi^-s agiinsb a Inmbnrdnr. the Uttir 
ought to hlo account-: e^pcohilly when ha Is litor^tta 
8 d 1 on hia {.lillng to do <^n, he liible toh>vaa 
docr^e p-4<'ed aeftlD^b him ba^ed on gros.<t rental, 
[p. 412, colii 1 and 2 ] 

Vbiiid UVah Khan v. Nazir Husain, 24 Ind. Caa. 
15 ; 1 O L. J. p. 181, ro'iod on. 

Appeal against the judgment and decree of 
the District .ludge, Lucknow, dated the lOth 
September 1922. confirming the decree of the 
Assistant Collector, First Class, Luckuow,dated 
the 15th November 1921. 

Mr. Gnya Prasad, for the Appellant. 

Mr. P. C. Gupia, for the Respondents. 

JUDGMENT. —This is a second appeal, 
The suit was brousht under section 108 clause 
15 of the Oudh Rent Act for profits. The 
plaintiff is a co-sharer to the extent of 8 pies 
in a Mahal of 3 annas and 6 pies under-pro¬ 
prietary right. The suit was for profits of 
three years 1325 to 1327 F'. The total amount 
claimed was Rs. 480. The first defendant 
P. Iqbal Narain was sued as a lambardar, the 
second defendant Kailash Narain was sued as 
a co-sharer. In the plaint itself this is not 
entirely clear. A decree based on gross rent¬ 
al is claimed against “the defendants.” But as 
the case stands now after evidence has been 
taken, the plaintiff asks for a decree against 
the second defendant to the extent to which 
he has mads collections in excess of bis share 
and demands that she should get the balance 
of her claim from the first defendant as lam¬ 
bardar on a basis of gross rental. No relief is 
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claimed against bis legal representative. We 
are not concerned now with the pleadings o£ 
defendant No. 3. Defendants Nos. 1 and 2 
filed a separate written statement. The defence 
on which the decision of the Courts below 
turns is that these two defendants who were 
already superior proprietors acquired under- 
proprietary rights in this and that there 

has been a merger of the under-proprietary 
rights so that there is no longer any relation¬ 
ship between the parties as co-sharers, in 
virtue of wh'ch a suit could be brought under 
section lUB clause 15 of theOudh Rent Act. 

1 do not propose to devote much attention to 
this finding. The learned District dudge has 
ignored the provisions of section 124 C which 
provides that if a suit is instituted in a wrong 
Court and the appeal lies to the District Judge, 
the District Judge shall dispose of the appeal 
as if the suit bad been instituted in the 
right Court. That is wbat 1 propose to do in 
the second appeal. The question, therefore, 
resolves itself into this : 

Whether the share of the profits to which 
the plaintiff is entitled have been realized 
by defendants Nos. 1 and 2 so as to give 
the plaintiff a just claim to recover them 
by a decree ? 

I am no longer concerned with the question 
whether the decree ought to be one of a 
Revenue Court or of a Civil Court. The res¬ 
pondents are not being taken by surprise. An 
issue was framed. ** To wbat sum was plaint¬ 
iff entitled ?” and evidence was given on this 
point. The main evidence is the statement of 
account filed by the patwari. This account 
shows that on the basis of gross rental the 
plaintiff is entitled to Rs. 271-14-4. There is 
no rebutting evidence. I accept this account. 
There remain two questions for decision. 

The first is the extent of the liability of de¬ 
fendant No. 2. That is set forth in the 
account as Rs. 141-8-2. There is no evidence 
to the contrary. 

The second question is whether defendant 
No. 1 as a /amhardar, ought to have been held 
liable on gross rental. The patwar% has 
sworn that the defendant No. 1 is lambardar 
and there is no express denial of the fact in 
bis pleadings. He is described in the plaint as 
the Government Pleader of Sbahiabanpur. 
There is no evidence that this is correct. But 
1 am prepared to assume that he is a literate 


VIRJI 

person and that he ought to have filed ac¬ 
counts. As he has not done so, he is liable to 
have a decree passed against him based 
on gross rental This was held in Ubaid 
Ul ak Khan v. Nazir fiusain(l). 

1 accept the appeal and grant the plaintiff 
a decree against the defendant No. 2 for 
Rs. 14l-8-'2 and against the defendant No. 1 
for Rs. 326-12 2. The plaintiff will receive full 
costs. The difference of Bs. 11 odd is not 
worth taking into account. The costs will be 
distributed proportionately between defend¬ 
ants Nos, I and 2 and will include costs in all 
the three Courts. 

The provisions of section 124 B and 0 of 
the Oudh Bent Act appear to be frequently 
ignored by the District Judges. This is the 
second case that has come under my notice 
this week. They are salutary provisions in¬ 
tended to save litigants from being bandied 
about from Court to Court and they should be 
strictly observed by the District Judges. 

N. K. Appeal allowed . 

(l) 24 lad. Ca3» 15 ; 1 O. L. J , p. 184. 


BOMBAY HIGH COURT. 

Original Civil JnRisnicTiON Appeal 

No. 27 OF 1916. 

July 31, 1916. 

Present :—Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Heaton. 

K. VENKATRAO SETHUPATHY— 
Defendant—Appellant 

versus 

KHIMJI ASSUR VlBJI—P laintiff- 

Respondent. 

Letters Patent (Dbm.l, Cl. li—Mortgage suit—Suit 
jer ia*‘d— Proyerty and mortgagor outst^ jurtsdtetton 
^HtghCourtt p-'Wer Oj ’— Ptr & onatjuniduUon . 

Suits by mortgagees to eoforoe tbeir tights under 
their D'Octgagea are not suits lor lacid wi-hintbe 
moaning ui l1 of the Letiers Patent of the Bom* 
bay High Court, [p. 443, ool. 3d 
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The Bombay H^gb Court oan entertain a mort. 
gage euii even though the mortgager reside^:, Hcd the 
motigiiged properly situate, out^^ide its tecrito i^l 
jutisdiot'on. wliere the o«u<e oi aot'on has arii^oo 
within ite iuti>diotion. [p. 444, ooi. 1.] 

Case*2aie revUwd. 

The personal jurisdiction of the Bombay High 
Court is exeroised under olaase of ihe Letto's 
Patent not only in cases where ibe defendaots or 
some I f them reside rerm>tDeDtly within the juris, 
diction but incases where, aooo'ding to the pr <vi> 
alone if ihe Letters F.kieot, they have been lawfully 
Oiused to appear upon summons where the cause f 
iotion or part of it has arisen iu Bombay, [p. 443, 
ool. 9.] 

Mr. JinnnK, (with Mr. SUangrrtan) and 
^ Mr. Vtbhakar, (with Mr. P^aidya), lor the Bee- 
pondents. 

JUDGMENT. —The plaintiffa who are 
mortgagees oi the land, buildiog aod machinery 
of a Mill situate at Bellaty under a mortgage 
of December 18, 1912, in the English form, 
have obtained the usual mortgage decree 
against the mortgagors, providing that on the 
defendants or any of them paying into Court 
on behalf of the plaintitf the sum of 
Es. 1,11,302-12 6 for debt and interest there¬ 
on at the rate of sis per cent, from January 1, 
19 6, with sis monthly res's until payment 
and the costs of this suit when taxed and 
noted in the margin together with interest on 
Buoh costs at six per cent, per annum from the 
date thereof till payment, the plaintiff do 
reoonvey to the defendants the property in 
the mortgage comprised free and clear of and 
from ail incumbrances done by the plaintiff 
or any person or persons claiming by, from or 
under him, and if default shall be made by 
the defendants in paying into Court such prin¬ 
cipal, interest and costs by the time named, 
then the plaintiff will be entitled to apply for 
a decree absolute for sale. 

It may be inferred from the mortgagees’ 
power of sale under the mortgage which is 
oonffned to the mill machinery treated as re- 
moveable plant that the plant was the valu¬ 
able part of the security granted and assigned. 

The first respondent, however, appeals 
against the decree on the ground that the suit 
is a suit for land at Bellary aod, therefore, not 
within the jurisdiction of the High Court 
under clause 12 of the Letters Patent and be 
ebalienges the oorieotness of the deciuon of 


this Court in Uolkar v. Dadnhhai Cursetji (1) 
and the later caso of Sora''ji Cuysetji belt v. 
Uattonji Dossa’ihoy Knrani (2). Tho deoiflion 
in Hotk-ir v. Ashburner has for many years 
been followed in this Court as eptablisliing 
that suits by mortgagees to enforce their 
rights under their mortgages are not suits for 
land within the meaning of clause 12 of tlie 
Letters Patent. We are bound by that deci¬ 
sion. ^"^peaking for myself, it appears to me 
diffioult to understand how a suit iu which the 
mortgagee seeks to have the land vested in 
him under his mortgage sold to somebody else 
by the agency of the Court is a suit for land. 
It is a suit to realise and dispose of his and 
his debtors’ interests in the land. The object 
of the suit is not to obtain land or to obtain a 
declaration of title to land or to obtain 
damages for interference with land, but to ob¬ 
tain repayment of debt owing to the plaintiff 
and for that purpose to realise the security 
which has been vested in him. 1 oan see no 
more reason for treating such a suit as a suit 
for land.than there was in Nistarini Dosi v, 
Nundo Lull Bose (3) wh«re the plaintiff 
sought to set aside leases granted by the 
defendaot-executors for land outside the 
jurisdiction for bolding it a suit in which the 
Court liad no jurisdiction. Mr. Justice Stanley 
observed that the Court assumes jurisdiction 
in regard to immoveable properties situate 
outside the jurisdiction in cases where it oan 
act zn personam either to compel the owner to 
give effect to legal obligations into which be 
has entered or to a trust reposed in him. The 
Judicial Committee in appeal expressly upheld 
this ruling of the Calcutta High Court in 
reference to jurisdiction : Benode Benari 
Bose V. I^istarini Dasst (4), 

It has been suggested for the defendants, 
however, that the Court here cannot act in 
personam, inasmuch as, although the cause of 
action arose wholly or in part within the jaris- 
diotioD and leave has been obtained to sue, 
be and the other defendants reside not in 
Bombay but in Bellary. 

But the personal jurisdiction of the Court is 
exercised under clause 12 of the Letters 

(l) 14 B R68 ; 7 Ind. Deo vN S.) f.95 

(•;> B 701 ; 11 iud. Deo. iN B> iOi.0 

IS. ‘ifi O. 8&1 ; 3 C. W 670 ; lo Ind Deo 
(N.8 ) 1171. 

(4) 98 C. 180 ; 2 0. L. J. 189 ; 9 0. W N. 961 : 15 
M. I*. J. 831 ; 7 Bom. L, B, 887 ; 32 I. A 193 (p.o j. 
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Patent not only in cases whore the defendants 
or potne of them reside permanently within the 
jurisdiction but in cases where, accor ling to 
the provisions of the Letters Patent, they 
have boon lawfully caused to appear upon 
summons where the cause of action or part of 
it has arisen in Bombay. 

The observations of oir Charles ?arpent in 
Girdhar Damodar v. Kassigar Biragar (5) are 
instructive upon this point and it is to be 
observed that his judgment is referred to with 
approval by Lord Lindley in delivering the 
jidcmeTit of the Judicial Committ-e in 
Annamalai Chcttg v, Muruga^a Cheltu (6). 
The Ai'pcilate Court in Madras in br n va^a 
]\Iooytky V. Venkata Va’a la Ayyangar (7) have 
also held that jurisdiction was riglitly exercised 
by the Madras High Court in an administra¬ 
tion suit inter alia, in respect of land situate 
outside tlie Madras Presidency (see the judg¬ 
ment of Subramania Ayyar, J. at p 280;, not 
only on the ground that the defendant had 
temporary residence within the jurisdiction 
but also because he was sued upon a cause of 
action, part of which bad arisen within the 
juripdiction. The decision was affirmed by the 
Judicial f'omm'tteo in Srinivasa jSJooilh'i v. 
Venkata Varadi Anjangar f8;. Lastly, I may 
refer to tiie judgment of Byrne, J. in 
Bader v. Amstcrdamsch Trustees Kantoor (b) 
as showing that where a defendant is lawfully 
brought before the Court, the Court would 
not be deterred from making an older in 
personam with respect to laud situate outside 
the jurisdiction merely by the fact that the 
person so brought before it has bis residence 
in another country. 

The appeal must be dismissed with costs. 

N. u. Appeal dismissed. 

(5) 17 B 6fi2 Rt p. 668 ; Cbitty’e 5 0. C. B. 975 ; 
9 lod. Deo vN. 8 ) 4<(i. 

(6) 146 Al. 5.4 ; 7 0. W. N. 754 ; 80 I. A. 220 ; 8 
Sar P. C. i. 62b *. is iM. L. J 28'« ; 5 Bom. L R. 494. 

(7) 2i M 2?9 ; 1 M- L. T. 71 ; 16 M L J. 233. 

(:i) 11 lod. C»R 447 : 34 M. v67 : 15 0 W. N 711. 

8 A. li. J. 774 ; lb B-m L R. 520 . (lOUl 2 M. W. N. 
S75 ; 14 0. L J 64 ; 21 W- L J. 669 ; 10 M. L. T. 

26rt iP.Cd 

i9) 11902) 2 Oh. 182 ; 71 L. J. Oh. 6l8 ; 87 L. T. 
22 ; 60 W. K- 661. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Civil Revision No, 61 op 1923. 

August 30,1923. 

Present :—Mr. Wazir Hasan, A. J. C. 

KUBER SINGH— Judgment-Debtor 

—Applicant 

versus 

BACHU RAM —Decree Holder AND 
BISUESWAR— Auction-Purchaser 
—Opposiie Party. 

Civil Procedure Code (Act V of inOP), s. 151, 0. • 
XXI, r. fl9— Exerutfoii of decree —Sale— jrraiig ment 
bctwi-en parties-^Sulc, whether can be set astde—In* 
hereni power of C'ourL 

The Uw oanoot ro^ke exp^'e'^R provision against all 
oa-e^ that may p^s-ibly art-e ar)d there i.-, therefore, 
always ai iniie eat jiti^dio ioo ia Courts of law to 
mike Orders cx-d, bilto justtltae that real aod sabi^- 
taniial j H'ioe m »y be done, to do wb'cb alooe all 
Courts exi^t. Where, before ac Huobioa <ia1e 
firme 1 the jadgm-at-debtor and ^he »actioQ-piiroha^ar 
arrive ar, ao arrangen eot whereby the decree*holder is 
p»id oQ aod the pariites agree io applyi- g ’o tbe Court 
tha'. tbe sale ^hollld be se a ide, ti e ' oucb ba^ inbe- 
rent iurt'^dictioo to i^et aside the sale under seotion 
15 1 of ibe C'vif Pr. cedare Code, cotwith^taudirig ibtt 
the prooedure prescribed in r- 89 of 0 XXI of the 
Code has not beeu complied wiih [p- 4l5, ool. 2.] 

Revision against the judgment and decree of 
the District Juilge, Hardoi, dated the 15th Feb¬ 
ruary 1923, upholding the decree of tbe Subor¬ 
dinate Judge, Hardoi, dated tbe 7th July 1922. 

Mr M. A. Khan, for the Applicant. 

Mr. Boli Lai Saksena^ for the Opposite 
Party. 

JUDGMENT :—This is an application in 

revision. Tbe proceedings reveal a startling 
condition of things. The applicant had a 
decree for a sum of about Rs. 2,000 against 
him. The decree-holder in execution of that 
decree brought to sale immoveable property 
of the applicant. The sale was held after some 
adjournments at the request of the decree- 
holder and the judgment-debtor on the *20th 
May, 19112, The property sold at the auction 
fetched Rs. 4,300 as the price on payment of 
which Biebeshwar became the purchaser. On 
the 20th June, 1922, the purohaeer and thQ 
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jadgmeab'debtor applied fco the oflioer in charge 
o( the sale prooeeiiogs that they ware agreed 
that if the jadgment-debtor deposited the pur- 
ohase money and the additional penalty by 
the dOth Juno 1922 the sale may be set aside. 
On the 30th of June they again presented a 
petition to the same officer reciting the terms 
of a settlement which they contemplated bo 
be effected between them. By the proposed 
settlement the judgment-debtor was to exe¬ 
cute a deed of sale in regard to certain 
properties in favor of the auction-purchaser 
the consideration for which was obviously bo 
be equivalent to the amount due to the decree- 
holder. The petition proceeded to say that out 
of the purchase-money fetched at the auction 
the amount due on the decree will be paid to 
the decree-holder and the balance will be 
repaid to the auction-purchaser and the sale 
will be set aside. It further recited that the 
stamp for the execution of the deed of sale 
bad been purchased but a week's time was 
required to complete the conveyance. The 
prayer of the application was that the sale 
may not be oonhrmed till the 7th July 1922, 
ai d that a similar application will be present¬ 
ed to the Court of the Subordinate Judge 
whose decree was being executed. On the 
7bh July, the judgment-debtor Kuber Singb 
and the auotion purohaser Bisbesbwar pre¬ 
sented the promised application to the Court 
of the Subordinate Judge of Hardoi. This 
application said that the auotion-puroha- 
ser bad purchased the properties for Hs. 4,300 
but that now be and tbe jadgment-debtor 
had come to terms. It was prayed that 
tbe claim of tbe decree-holder be satished 
out of tbe sale proceeds and tbe balance 
of the purchase money be refunded to tbe 
auotioD'purobaser and the sale be ordered to 
stand oanoelled. 1 am informed that the 
private sales contemplated in the application 
of the 30th June 1922, already mentioned 
were effected on the Ist of July following. 
The Counsel for both tbe parties before us 
are agreed on this. Yet tbe order which tbe 
Court of' first instance passed on tbe appli- 
oa^n of the 7th July 1922 was as follows- 
Tbe iudgment-debtor has not deposited 
tbe decree-money within 30 days as re¬ 
quired by O. X.XI, r. 89 of the Code 
of Civil Procedure. No such application 
oau be entertained. Tbe application is 
rejected and sale is confirmed." 


No order more unjust than the one just 
now quoted can be cooooived. It has, how¬ 
ever, been coahrmod on appeal by the learned 
District Judge of Hardoi The applioabioa 
before me is again resisted on the ground that 
the sale oould not be set aside because the 
terms of O. KX-f, r. 8J were not complied 
with. What do tbe facts whioh L have stated 
above lead to ? The auction-purchaser has 
obtained by means of a private sale properties 
of the judgment-debtor for so much of the 
purchase money as was paid to the decree- 
holder in satisfaction of bis decree and if this 
sale is now oontirmed be would further obtain 
the properties sold for the total amount of the 
purchase-money. It will be deplorable if tbe 
Courts of Justice should have no power to 
redress a wrong such as was committed in this 
case. Tbe Courts below have thought that 
they have no such power. In my opinion, this 
is a case of a lamentable refusal to exercise 
jurisdiction inherently vested in a Court of 
Justice. That Jurisdiction would be found to 
be cooferreo on Courts by section 161 of the 
Code of Civil L-*rooedure. It is as follows ;— 

" Nothing in this Code shall be deemed to 
limit or otherwise affect tbe inherent power of 
the Court to make such orders as may be 
necessary for the ends of justice or to prevent 
abuse of tbe process of the Court. " 

It is obvious that the law cannot make 
express provisions against all oases that may 
possibly arise and there is, therefore, always 
an inherent jurisdiction in Courts of Jaw to 
make orders ex debitio juMice so that real 
and substantial justice may be done and to do 
which alone all Courts exist. 

It should not be supposed that my order 
would have been different if I were not inform¬ 
ed that the auction purchaser has taken 
deeds of sale from tbe judgment-debtor with 
regard to certain properties of tbe latter. JMy 
order would be iouuded on the fact that 
both sides were agreed that tbe sale be not 
confirmed and that in consideration thereof 
tbe judgment-debtor was ready with tbe 
consent of tbe auotiou-purobaser as he expres¬ 
sed in his application of the SOtb June 1922 
to privately adjust the transaction between 
him and the auction-purchaser. Tbe decree- 
holder was obviously not ooncerned in this 
matter. He bad to look ouly to tbe realis¬ 
ation of the money due to him under his 
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decree. That he realised. A similar situation 
arose in the case of Bam Pras tcl v. Bam 
Charon SiTigh (l) and Sir Lawrence Jenkins 
then Ohio! Justice of the High Court of Judi¬ 
cature of Calcutta made the following observa¬ 
tion : — 

“ Over and above that, we have the im¬ 
portant circumstances that notwithstand¬ 
ing the fact that there had been a sale 
yet prior to its confirmation, Radhe 
Misser, the decree-holder, was paid by 
the judgment-debtor the decretal amount. 
That decretal amount was accepted by 
the decree holder in full satisfaction of 
his decree, and the decree-holder, as any 
honest man would do, brought this to 
the notice of the Court and asked that 
the sale should be set aside. The learn¬ 
ed Judge before whom this reasonable 
application was made seems to have felt 
tlat this action was paralyzed, because 
this particular predicament did not fall 
within the precise words of the rule 89 
onwards of O. XXI. But I venture to 
think that where a case of that kind aris¬ 
es, it certuioly is open to the Court not to 
confirm the sale and to treat tbe sale as 
being of no effect, that being the concur¬ 
rent wish of the parties and the obvious 
requirement of the case”. 

1, therefore, allow this application, set aside 
tbe orders passed by tbe Courts below and 
pass the following order in lieu thereof. 

The auction-purchaser Bisheshwar will be 
entitled to recover the difference between 
the price paid by him for the properties pur¬ 
chased by him at the auction-sale and the 
amount of the decree paid to the decree- 
holder either from tbe bands of the Court if 
that sum is still in deposit with tbe Court or 
from tbe judgment-debtor if he or any of his 
creditors have recovered that sum or a portion 
of it from the hands of the Court. In case it 
is found that the judgment-debtor has to pay 
to tbe auction-purchaser the whole or a por¬ 
tion of tbe money stated above he shall 
deposit that sum within three months from 
this day. in case this order is complied with 
by tbe judgment-debtor tbe sale shall stand 
cancelled otherwise this application shall 
stand rcj;;cted. It may be montioned that 

tbe original judgment-debtor Kuber Singh 
(1) 27. Ind. Gas. 601. 


died during tbe pendency of this application. 
His representatives have already been brought 
on tbe record and are now tbe applicants in 
place of tbe deceased Kuber Singh. 1 make 
no order as to costs in this Court. 

z. K. Orders set aside. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 675 op 1923. 

November 6, 1923. 

Present :—Mr. Justice Sulaiman. 

THAKUR MAHIPAL SINGH— Plaintiff- 

Appellant 

versus 

ATHAL SINGH and another— 
Defendants—Respondents. 

Civil Procedure Code (Acl V of 1908), s. 145, 
O. XXlt r iO^Arre&t of judgtnent-debior-~“Release on 
jt'fuhhing securtiy~^Surety, liability oft^xleutof^ 
Court, whether can go behind terms oj bond, 

A judgmeofc-dfbtor waa arrested in execution of a 
deoiee pending an Hop al against that deocee and was 
brought before tbe executing Court, whiob passed an 
order that be should be rele^s. d provided be filed a 
security bond with ' two sureties lor a certain sum. 
A bond signed by two sureties was acoordinRly filed 
in Court and the judgment-debtor was released- Alter 
the dismissal of the appeal, the deoree-holder applied 
for exeouiion of tbe decree against the sureties, but it 
was discovered that the only undertaking given by 
them in the surety bond was to produce the judgmeot- 
debtor in Court after tbe dismissal ot his appeal; and 
that if they (ailed to produce him they would be lia¬ 
ble to pay the decretal amount ; 

Meld, that it was not open to the deoree-bolder or 
the Court to go behind ibe terms of the bond and 
that the sureties oould not be held liable for any* 
thiog more than what they bad undertaken lathe 
bond. [p. 417, ool. 1]. 

Appeal againeb tbe decree of the First Sub¬ 
ordinate Judge, Cawnpore, dated the lObh 
January 1923. 

Mr. V, S. Bajpaij for the Appellant. 

Dr. K. N. KatjUt for the Respondents. 

JUDGMENT. —This appeal arises onbof 
certain execution proceeding. Mahipal Singh 
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broQgbti a iuib for recovery of a eimplo mooey- 
deoree againet Baghuoandan which wan decreed 
some time ago. An appeal was proseotod to 
the Diatriot Judge, aod was dismissed. While 
a secoad a^P^al was pending in this Court the 
decree was put in execution and the judgment- 
debtor was arrested and brought to the Court 
of first instance. On his belialf an applica¬ 
tion was made that the proceedings sliould be 
stayed inasmuch as a second appeal was pend¬ 
ing in the Bigh Court. The learned Munsif 
passed an order that the judemont debtor 
should be released provided he deposited in 
Court a security bond for Rs. 800 as well as 
furnished sureties for the same. On the 8th 
April, 1921, a security bond Signed by two per¬ 
sons Harden Singh and Athal Singh was pre¬ 
sented which was accepted as sufHo'ent by the 
Court and the judgment-debtor was released. 

The second appeal was ultimately dismissed 
on the 23rd June 1921, and after its dismissal 
the decree-holders applied to the Court of first 
instance for execution of the deoreee against 
the sureties. On ohjeotions being raised by 
the sureties, the application was dismissed as 
against them. That order was upheld in ap 
peal; and the decree-holders have now come 
up in execution second appeal and urge that 
the sureties are liable. 

It is true that the security bond was not 
quite in conformity with tbe order of the 
Court. No objection to it however was raised 
on behalf of the decree-holders and it was 
accepted as sufficient by the Court. It is now 
impossible to go behind it and bold that tbe 
sureties are liable for anything more than 
what they bad undertaken under this deed. 
Under this deed they undertook to produce tbe 
judgment-debtor in Court on tbe date the ap¬ 
peal was dismissed, and if they failed to produce 
him they held themselves liable to pay the 
decretal amount. It is not disputed that after 
the dismissal of tbe appeal no notice was ever 
sent to tbe sureties to produce the judg¬ 
ment-debtor in Court. It was practically im¬ 
possible to know before-band on wbat date tbe 
appeal would be finally disposed cf by the 
High Court. Tbe decree-holders since then 
took DO steps to call upon the sureties to pro¬ 
duce tbe judgment-debtor in Court. A reason¬ 
able construction of tbe document is that 
the sureties undertook to produce him in Court 
after the dismissal of the appeal when they 


were called upon to do so. Before the lower 
Appellate Court the learned Vakil for the 
decree-holders was expressly asked whether he 
wanted the judgmeat-debtor to be brought in¬ 
to Court iuasmuoli as the sureties were ready 
to produce him. Tlie reply was that he did 
not want him as he bad become ao insolvent, 
and it was no use having him up in Court. In 
these circumstances L am uuable to hold that 
the sureties made a default and are liable to 
pay tiie decretal amount. It may bo tliat tbe 
judgment-debtor got himself released on fur- 
nisliiug security which was really not in strict 
compliance with the order of the Munsif. It 
was, however, to some extent the fault of the 
decree-holders themselves that they did not 
examine tbe Sicunty bond at the time. The 
appeal fails aud is dismissed with co?ts includ¬ 
ing in this Court fees on tbe higher scale. 

Z. E. Appeal dismissed. 
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MAHADEO BAKHSH SINGH- 

Defendant—Appellant 

versus 

SUBAJ BAKHSH SINGH and another— 

Plaintiffs and BHAIBON BAKBSH 

SINGH -DependaNT'-Respundents. 

Hindu Law-^Joint family property—Mortgage by 
grandJather—Foricl'isure decree against morigagif's 
son — Mortgagee, possession delivered to~SubSi quent swt 
to recover p>ssesston by grandsons —Plati\ttfis what 
must prove-Onus—Pious duty of sons, nature of- 

A Hindu grandfather mortgaged anoeetral property 
and the mongagee having obtained a decree for fore- 
oiOAUre against ihe sons of the mortgagor entered in¬ 
to posse-reioQ. The graodsoaa then sued tee mort¬ 
gagee to recover posste^sion wi hout aaking toset 
aside the ioreolosate decree which they treated as 
a nullity : 

Held, that tbe burden lay on the pla!oti9s to prove 
the illusory oharaotar or immorality of the del)t 
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oontractecl by the grandfaptber and as they made no 
attempt to do so, their suit must fail, [p 449, col. 2 ] 

Cur Ncirainv Cuhori Lnl. 25 led, Cas.917 ; 17 
O C-8lH;lO L J bO'i : Dngpoi Stngh v Svkhna>i 
iauLol, 5fi led Cas 2 *0; 7 O L. J. 184; 2 U-P- 

L. R (J * •) ; Bkaniik Sxngh v Praq Siugh^ 48 

lod t as. 291 ; 2 O C. ? U ; O. L J 9 ; Uurpai 

Si'-gh V. Haritlih Bahadur Siugh, Ind. C-ts 7.,5 ; 
22 O C. 16 ; 1 U. P L. R. tO.> 32, distinguished 

Ganpnt Lai V Biudba^ini Prashad Norain Siugh, 
S'*' ind. Gas 274 : 4' C. 924 ; 1R A L J- 5.* 5 ; 

M. W N. P82: 12 L W. f? ; 47 I A- 91 : M. L. J. 

109 : 2 U. P. L K. .P 0 > 10'^ ; 24 C. W. N 954 ; 29 

M. L. T- 3)0 (P. C- ; Tiupktah'rc v. Khunkaiyn Lai, 
74 lad. ('a-'. 608 : 10 0 L J 14'; U'.)23> A. 1. R O) 
2'>7 : 26 0. 0. 2t>6 : 9 0 & A I.. K- S84 ; Lola Surja 
Prosad V Goiob Chand, 2 0. 721 ; 4 C. W. N. lOl ; 
11 Ind. Deo. tN. S.j 475, followed. 

Shco Shankar Ram v, Jaido Kunwar, 24 Ind Caa. 
504 ; 36 A :583 \y C. \V. N ; 16 M. L. T. 175 ; 

llUljM. W N 593 ; 1 L. W 6l5;20 0. T .1.282; 

32 A U J. 117' ; l6 L. K 810 ; 4' I. A 2'6 

(P. C i; Ram C/iuiidrn V Dhup St*gh, 39 Ind 

Caa 960; 3) a 437 ; 21 C. W. N. 6*8: I P L W 55P, 

15 A L T 437 ; 19 B >m h. P 499 ; 26 C L J. 1; 

83M. I-.J M : 11917) M. W N 43); 22 M. L. T. 
22 ; 6 L. W. 218 • 4V 1. A- 126 (P. C.l; Joqi Das 
Gauga Ram, 42 Ind. Cas 731 ; 2l C. W- N. 957 ; 
(i9l») M. W. N 739 IP. 0 ), roletted to. 

Per Dalai, J C —The doctrine of a pious duty ia 
not iodoi endent of the legality of the mortgage by 
the manager of a liindu lamily- [p 451, ool. 2.] 

Per Simpson, A. J C _Where joint ancestral pro¬ 

perty has pas-ed '^ut of a joint family ei her under a 
oonveyance executed by a father in 0)QaideratioD cf 
an an'eOftdoot debt or under a sale in execution ot a 
d*“oree f r the father’s debt, his sons, by reason of 
their duly to pay their father’s debts, oannot recover 
that proi'ertv unless they show that the debts were 
ooot ao'ed, for immoral purpose^, and that the pur- 
ohaser had notice that they were so oontcdOteJ.” 
Ip. 453, ool. 1.] 

Appeal from the decree of the Third Addi¬ 
tional Dietriot Judge, Luoknow, dated the 26th 
January 1922, modifying the decree of the 
Subordinate Judge, Unao, dated the 8th April 
1921. 

Mr. L. S. Misra, for the Appellant. 

Pandit Gokaran Nath Misra and Mr. K, P. 
Misra, for the HeBpondents. 

JUDGMENT. 

Dalai, J. C. —This appeal has been beard 
by a Bench of two Judges upon a reference 
made by one of us. The oorreotness of two 


reported cases of this Court a Bench case, 
Gur Narain v. Gnlznri Lai (1) and a single 
Judge case, Vrigpal Singh v. Sukhnandan Lai 
(.2) was questioned at the Bar ; we shall show 
in the course of our judgment thal the facts 
of both those cases are diatinguishable from 
the case before us. 

The facts of this case and the one question 
arising for decision are capable of a clear 
statement. A Hindu grand-father mortgaged 
ancestral propety and, after his death, the 
mortgagee obtained a preliminary decree for 
forecloBure against the two sons ot the 
mortgagor. A final decree for foreclosure was 
Buhsequently pas^d and the mortgagee enter¬ 
ed into possession. At the time of the mort¬ 
gage there was one grand-son in existence, and 
two grand-sons at the time of the suit brought 
by the mortgagee. In this suit by the grand¬ 
sons the question at issue is on what grounds 
can the decree for foreclosure be impeached. 
The question resolves itself into one of burden 
of proof, whether under such circumstances it 
is for the mortgagee to prove the binding 
character of the debt on joint family property 
or on tbe graod-soos to prove that the debt 
was contracted for immoral purposes or was 
of an illusory nature. The names of the 
family members are 

Eaghubar Singh, Mortgagor (dead) 


Bajrang Singh (died Bhairon Singh 

after foreclosure decree.) (still alive) 

\ 


Suraj Bakhsh Singh Benimadho Singh 

(Plaintiff 1.) (Plaintiff 2.) 

The defendant is the mortgagee who has 
obtained possession in pursuance of a final 
decree for foreclosure. The mortgage was 
possessory for a sum of Es. 1,920 payable at 
the end of 5 years. It was executed on 21st 
June 1909. 

The preliminary decree for foreclosure was 
passed on tbe basis of a compromise on 2iBt 
March 1917, and the final decree on 10th 
August 1918. The present suit was instituted 
on 1st July 1920. 

(1) 25 Ind. Caa. 917 ; 17 O. 0. 918 ; 1 0. h. L 608 

(2) 66 iDd. Css. 299 ; 7 O. L. J. 164. 
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In the plaint the foreclosure droroo was not 
impeached but was treated as a nullity. 'I boro 
was DO prayer for the setting aside of the 
decree. The plaintiQe sued for possession of 
the property without any payment, or in the 
alteroatwe ou the payment of a sum 
which the defendant-mortgagee can prove 
to have been borrowed by the mortgagor 
for purposes binding on the joint famdy 
property. The suit in reality was one 
for redemption as if no d'cree had l^eeu 
passed against the father and uncle of the 
plaintiffs. It is now admitted that the pro¬ 
perty in suit was the ancestral property of 
Raghubar 6ingb, and that b e sons and one 
graud-soQ were members of a joint Hindu 
family at the time of the execution of the 
mortgage. 

The Trial Court threw tho burden of proving 
legal necessity on the defendant and held that 
a sum of R^. 343*14-0 out of the mortgage 
consideration was payable by the plaintiffs and 
decreed their suit for possession on payment 
of that amount* On appeal the learned Addi¬ 
tional District Judge of Lucknow held that 
the entire debt was binding oa the joint family 
property because according to him the burden 
lay on the plaintiffs to prove the illusory or 
immoral nature of the debt. He, therelore, 
amended the Trial Court’s decree and decreed 
possession to the plaintiffs on payment of the 
entire amount of consideration of the mort¬ 
gage-deed. 

The opinion of the lower Appellate Court 
cannot be supported. If the mortgage consi¬ 
deration is not binding on the joint family 
property there would be a reason for the 
Betting aside of the decree but there would be 
none if the consideration is held to be binding 
on the property and, consequently, the decree 
on the plaintiffs. This was the view of their 
Lordships of the Privy Council in Ganpai Ln I 
V, bindhasini Piashad Naraynn S/«yfci3}. In 
that case the manager of a joint Hindu family 
governed by the Mitakshara mortgaged certain 
immoveable property iormmg part of the 
family property of an undivided Hindu family. 
The debt was rightfully incurred by him as 
head of the family. The mortgagee instituted 

(8) 66 Tnd. Can. 274 : 47 0 924 ; 18 A. Ij. 3. 655 : 
(1920) M W. N. 88-^ ; 12 U W. 69 ; 47 I. A. 91 : 

M L J 108 ; 2 U. P. L B. yP, 0.) 108 ; 24 0. W* N. 
964 ; 28 M. L. T. 880 (F. Q.). 

XC-.67 


ft suit against tho mortgat'or and his two 
brothers and after obtaining a di’cree for sale 
purchased the prcprrty liiinseU at Coi rt-salo. 
^^uhs^•qu»‘ntly the sons of llio mortgagor sufd 
an<l tho suit in its linal form was in ofToct a 
claim to come in and «‘xefciso a right to rf'derm 
the uholo pr(ui*'ttv without st tting aside cither 
tlio mortgagc-ih cr«'e or tho sa’o. Tln irl.oid- 
ships reskred the decree of tho subordinate 
Judge ami held tluit tho plaintitls culd not 
redeem. They observed : “ Tho Suhordinato 
Judge riglitly says that tlie plaintiffs do not 
impeach the mortgage-decree. Tho'r plead¬ 
ings show that thev could not at any time 
have done so and their prayer does not ask to 
do so. All I hat they ask is to exercise their 
alleged right to redeem. And here thev have 
to face the fact that they refuse to seek to set 
aside the sale. Their T.O' dships have no doubt 
that while tho decree for sale stands and sale 
has taken place under it, the right to redet m 
is extinguished unless the sale be set aside. 
If the sale has taken place tho owner holds as 
puichaser, and is entitled to raise all the 
defences that belong to him as such, and un¬ 
less the claim to set aside the sale is made in 
a properly constituted action and properly 
raised in suitable pleadings in tl’at action 
the f^ourt cannot interfere with the possession 
v7bioli has been given him by the purchase.” 
It may be noted that the purchaser there was 
tho original mortgagee just as t)ie defendaot 
in possession of the property in tlio present 
case is a person in whose favour the mortgage 
was executed. This case sui ports the propo¬ 
sition that the foreclosure decree in the 
present case could not be considered a nullity 
simply because the plaintiffs were no parties 
to the suit in which the decree was passed. 

If the debt was such as the manager of the 
joint Hindu family had authority to contract 
and for which bo could bind the joint family 
property the decree cannot be disturbed merely 
on the ground that the plaintiffs, minor mem¬ 
bers of the family at the time of the suit, were 
not impleaded in the suit. 

The real question is one of burden of proof; 
on whom lies the burden to prove or disprove 
the binding character of the debt contracted 
by the manager of the family. In February 
last this Bench held in liup Eishoie v, 
Kanhaiya Lul (4). (First Civil Appeal No. 

(4) 74 lud Cub. E68 : 10 0. L. 3. 141 ; (i828) A I. 
B. (O.) 327 ; U6 O. C. :i66: 9 O & A. L. B. 384. 
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70 o{ 1921) bhab accordiog bo bhe principles 
of Hindu T^aw a Hindu eon cannot ercape liabi¬ 
lity under a decree obtained against bis father 
and hai ta of the family unless bo proves that 
bhe debts were contracted for immoral or 
illegal purposes. We shall repeat what wo 
said bl»en and examine now arguments 
advanced by bhe learned Counsel for the ros- 
pondeub in this appeal. 

The disbinotion between the son’s liability 
under a mortgage executed by a father in a 
joint Hindu family and his remedy after 
proc‘>ediDgs taken against the father on foot 
of the rroitgage was bst stated by Lord 
IJobhouse in blie Privy Council judgment of 
tsayxomi Bohuasin Mvdhun hlohun.{^). “It 
appears to their Lordships that sufficient care 
has not always been tak<-D to distinguish bet¬ 
ween bhe question how far the entirety of the 
joint estate is liable to answer the father’s 
debt, and the question how far the sons can 
be precluded by proceedings taken by or 
against the father alone from disputing 
that liability. Destructive as it may be of the 
principle of independent co-parcenary rights in 
the sons, the decisions have for some time 
established the principle tt at the sons cannot 
set up their rights against their father’s aliena¬ 
tion for an aritccedent debt, or against bis 
creditors’ remedies for their debts if not taint¬ 
ed with immorality. On this important 
question of the liability of the joint estate 
their Lordshiv^a think that there is now no 
conflict oi authority.” 

In 18ft8 their Lordships quoted in their 
judgment this principle of law la'd down m 
the previous case {Bhagbut Pershad SiTigh 
V. Giija Koer (6). 

In that case the property had been sold and 
purchased by a stranger in execution of a 
decree against the lather alone, bub the pur¬ 
chaser had notice of the sons’ existence, so 
their Lordships considered what would happen 
in the execution proceedings. Their Lord- 
ships observed “Now although at the time 
of the sale notice was given on behalf of the 
children that the property was joint ancestral 
property, and that the father bad no right to 
mortgage it, still the question arises whether 

(6) 18 C 31 ; 18 I. A. 1 ; 10 lod Jut. 161 ; 4 Sar. 
P. C. J. t82 ; 6 Ind Deo vN. S.) 6i0 (P C). 

l6) 15 C. 717; 16 1. A. 99 ; 13 Ind. Jut. 289 ; 6 
bat. P. C. J. 186 ; 7 Ind. Deo. IN. B.f lo62 \P. C.) 


under the execution of bhe decree under which 
the property was ordered to be attached it 
was for the purchaser to show that there was 
a necessity for the loan or whether it was 
not necessary for those who claimed on be¬ 
half of the cbiUlroD bo show that the debt 
was contracted for any immoral or illegal 
purpose. If it was necessary to show that 
the debt was so contracted the plaintiffs 
failed to prove the fact, and that is so found 
by bhe High Court. It app«are to their Lord- 
ships that according to the decision in the case 
of .Suraj Bausi Kuar it was necessary for the 
plaintitls to show that the debt was contract¬ 
ed for an illegal or immoral purpose.” 

Id the oase of Lala Surja Prosai v Golab 
Chanl i7) a minor son sued for a declaration 
thjt a decree against his father to which be 
was no party on foot of a mortgage executed 
by the father alone was not binding on him 
because he was not a party to bhe suit brought 
against the father. In considering the state 
of law existing at the time of the enactment 
of the Transfer of Property Act in 1885 with a 
view to interpret the provisions of section 
85 of the Act, Mr. Justice Ghose made an ela¬ 
borate examination of the Hindu Law on the 
subject of a son’s lialiility and deduced the fol¬ 
lowing princ pies from these cases 

” First, that in the oase of a jrint Mi^- 
akihara family consisting of a father and minor 
sons, the father is necessarily the manager of 
the joint family, and as such, for all purposes, 
is representative of the family, second, that, 
in the case of a joint Mtiakshura family, where 
the father, the managing member, mortgages 
family property for an antecedent debt and a 
suit is brought and decree obtained against 
the father, such suit and decree should be 
regarded as instituted and pronounced against 
him in his representative capacity ; and third, 
that if a son, after a decree being obtained 
against the father, upon a mortgage executed 
by bhe father, sues to bavo it declared that 
bis share is not liable to satisfy the said 
decree, or after a sale in execution of such a 
decree, sues to recover possession of hi® 
share, he cannot succeed, unless he proves 
that the debt was contracted for immoral or 
illegal purposes, or that the debt was of an 
illusory character.” 

17) 27 0. 724 ; 4 c. W. N. 701 ; 14 Ind. Deo. IN 8.) 
475. 
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In SA 60 Riim v. Jaldo Kunwar 

(8) an absolute decree for foreclosure 
was passed against the father and the 
mortgagee was in possession. Their Lord¬ 
ships held that the sons were bound by 
the foreclosure decree on the ground, that 
the joint family was effectively r^'pro- 
sonted in the suit. ** There sooms to bo no 
doubt to their Lordships upon the Indian 
decisions that tbete are occasicns, including 
foreclosure actions, wlien the managers of a 
joint Hindu family so effectively represent all 
other members of the family that the family 
as a whole is bound.” 

It vvas argued by the respondent s learned 
Counsel that the opinion of Mr. .Tust'co Gbose 
in Lala Surji Prasad v. Golab Chnnd (7) was 
dissented from by a Bench of the Calcutta 
High Court in the appeal from that judgment 
reported in Lala Surji Prasad v Go'ah Chand 

(9) and that the decision in Sahu Ra>n Chan¬ 
dra v. Bhup Snifir t (lO) has altered the view 
to be taken of elective representation. The 
Bench decision in 23 Cal. found that the 
mortgage was valid as against the sons and 
dismissed the appeal though it held that the 
minor ought to have been made a party to 
the mortgage suit. All that the Bench pointed 
out vvas that the representation by the lather 
was not absolute but that the son could bring 
the suit to impeach the mortgage on the 
ground that the advance was for an illegal 
or immoral purpose. (See page 529 of the 
report). This is the very principle we have 
enunciated in First Civil Appeal No. 70 of 
1921 and desire to reaffirm here. We do 
not say that the son is precluded from chal¬ 
lenging the decree if be could do so by pointing 
out that the debt was such as would not be 
binding on joint family property. 

We have quoted from the Privy Council 
ruling in 36 All. that there are occasions 
when the manager of a joint Hindu family 
effectively represents all other members of 

(B) U Ind. Gas. 604; 86 A 8ft3 ; 10 0. W. N. 968 
16 M. L T. 116 ; <1914) M. W. N 693 ; 1 Ii. W. 646 ; 
90 0. h . 3 . 999 : 19 A. L. J. 1178 ; 16 Bom. L. R. 010; 
41 I. A. 216 (P. 0.). 

19) 98 0. 617 ; 6 O. W. N. 640. 

(10) 8j lod. Caa. 900; 3.J A. 4b7 ; 91 C. W. N. 693; 

1 P L. W. 667 ; 16 A. L 3 .437 ; 19 Bom. L. B. 498 ; 
96 0, L. J. 1 ; 33 M. L. 3 . 14 ; (1917) M. W. N. 439 ; 
99 M. th T. 92 : 6 L. W. 218 ; 44 I. A, 126 O.). 


that family. On this ol)3flrvahioii of their 
Lordsliips the learuod Counsel has based an 
ingenious argument. Ho said tliat it was the 
doctrine of the p’ous duby of a sou to pay liis 
father’s debt wiimh was tbo fou id it on for 
tliG doctrine of representation. It was for¬ 
merly thought that this pious duty attaotied 
to the son even in the lifetime of a lather, 
hut this dootrme was negatived ui oihu Kam 
Cliandru 8 case. Ii it was the pious duty 
of a son to pay his fatlior’s debt even in the 
lifetime of the father Blia’ron Singh in the 
present case would effectively represent tlie 
plaintiffs because both he aud tiie plaintiff 
would be bound to pay the debt of Raghubar 
Singh. Subsoqaont to 1917, the date of the 
decision in Sahu Ram Chandra's case, the 
liability of Bhairon Singh and of the plaintiffs 
would be different because at the time of the 
suit Biiairon Singh’s father was dead and the 
plaintiffs father was alive. Bhairon Singh 
therefore was not in a position bo raise the 
defence wliioh was open to the plaintiffs to 
pub the mortgagee bo proof of the validity of 
the mortgage debr-. This argunoont proceeds on 
two unsound assumptions. First of all it may 
be pointed out that tlie suit was not one for a 
m >uey debt but was for the enforcement of 
a mortgage. There was no debt which it 
would be the pious duty of a son to pay. 
Secondly the law is clear that the doctrine of 
a pious duty is not independent of the legality 
of the mortgage by the manager of a Hindu 
family. In Jogi Dxs v. Ganga Ram (11) their 
Lordsh'ps observed in referring bo Sahu Ram 
Chandra’s case In that case it was laid down 
in effect that joint property could not be 
alienated as against co-sharers by way of 
mortgage, or otherwise, except for necessity, or 
for payment of an actual antecedent debt, quite 
disbinob from the debt in the mortgage i self, 
and that in consequence the transaction in that 
case could not stand and it was added that 
the mare circumstance of a pious obligation 
does nob validate the mortgage. ’ This was 
the opinion of their Lordships though during 
argument it was pointed out that some of the 
mortgagees were dead and the pious obligation 
of the sons had arisen in consequence. This 
principle was re-affirmed by their Lordships in 


(ID 42Iod. Oas. 791 ; 21 0. W. N. 957 ; (19l7) 
M. W. N. 78 j> (P. G.). 
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tho ca?e of Chet Bam v. H^m Singh Thus 
Dbairoo oirii'b was in as t^ood a po«itioQ to 
put the mortgagee bo proof of the validity of 
his del)b as the plaintiffs would have been if 
they had been made paities to the suit for 
foreclosure. 

Tho other arf^uments of the learned 
Counsel were that b<‘cause of the com¬ 
promise in the foreclosure suit substantial 
justice was not done to the plaintiffs and bl)ab 
the property had not passed out of tho family 
because tho orit«iiial mortgagee was in possee- 
sion at present as owner, 'fhere is no allega¬ 
tion of fraud or collusion, so a compromise 
decree is as effective as one after contest. 
Sahu Rim Chandra’s case was one where tho 
mortgagee had sued to enforce his motgago 
against Hindu eons who ware no parties to the 
mortgage and was put to the proof of the 
validity of tho mortgage consideration. The 
point (or decision belore their Lordships was 
the nature ol the antecedent debt In discuss¬ 
ing the question of burden of proof their Lord¬ 
ships made it cionr that much, if not al', of 
tile law upon this subject (that is, exception 
to the rule that if the debt was not for the 
benebt of tlio estate then the manager should 
have no power either of mortgage or sale of 
that estate in order to meet such debt) has 
arisen from the necessity of protecting the 
right of third persons, say the purchasers of 
the property who have taken the title for 
onerous consideration and in good faith. The 
learned Counsel pointed to this observation to 
Buppo't his argument that the onus shifted on 
the sons only where the person in possession 
was some one other than tho mortgagee who 
had acquired title in good faith and lor oner¬ 
ous consideration. Their Lordships however 
were considering the question of antecedoob 
debt and not of the burden ol proof after a 
decree on a mortgage had been passed. These 
are general observations on a eubjeot which 
was nob directly before them for decision. 
Their Lordships had no intention to overrule 
numerous authorities such as the cases of 
Naiiomi Babuasin{b) and hhngbut Persliad^6)\ 
they were summing up the principles of those 

(1-2) 67 iDci.Ciis 569; 97 0. W. N. 150 : 3 L L. T. 

353 ; 31 M. L. T 5 > ; 4 i M L J. «« ; 16 L. \Y. 89 ; 

( 1922 ) M W N 465 : 2 U P. L. B. (P C.) 64.41 A. 
3f>^ ; A. I. H. IP. C.; ^47 ; 3 P. L. R lJ2i ; 

Bom. L. R. 1231 ; 4y I. A. 2*8 ; 21 A. L J. 114 ; 87 

C. L. J. 79 iP. 0.). 


rulings and not laying down new principles of 
law. 

The two decisions of this Court reported in 
Bharat Singh v. Prai S ngh (13) and Barpal 
Singh, v. Uarakli Bahadur Singh (14) were 
referred to on behalf of the respondents They 
are nob relevant for our purposes because 
in the former case there was a money decree 
and the family property had not passed out 
of the family and in the latter case no decree 
had been passed on the mortgage. 

In the case reported in Gttr Narain v. 
Guhari Lnl (1) the mortgagee was in pos¬ 
session in pursuance of a decree in enforce¬ 
ment of his mortgage and the property bad 
not passed out of the family. That case is 
clearly distinguishable from the present case 
where the property has passed out of the 
family. In Dngpd Sinjh v. Sukhnandin Lai 
(2) the appointment of a married woman as 
a guardian of minor defendant for the litigation 
in 1919 was held to amount to an absence of 
representation of the minors in the suit. If 
that decision went onto hold that such minors 
can maintain a suit for redemption after the 
joint property has been sold in execution of a 
decree against the father on foot of a mortgage 
of that property executed by the father alone 
we are unable to follow it. Such a finding 
would be in direct conflict with the ruling of 
their Lordships of the Privy Council in 
Oanpat Lai v. Bindkastni Prasad Narayan 
Singh (3). 

I would hold that the burden lay on the 
plaintifl’s sons bo prove the illusory character 
or immorality of the debt contracted by their 
grand-father, and as they made no attempt to 
do so their suit must fail. 1 would set aside 
the decree of the lower Court and dismiss tho 
plaintifl’s suit with costs of all the Courts. 
The orose-objeobions would necessarily fail 
and be dismissed accordingly without costs. 

Simpson, A. J. C. —I agree, In my view 
the joint family was effectively represent^ 
in the suit for foreclosure. 1 see no valid 
distinotion between this oase and Shco 
Shanker Bam v. Jaddo Kunwar (8). 

The other point is one of some diffloulty. 
There is a long current of decisious wbioh ley 

(13) 43 lod C&<i. 291 ; 2) 0 0. 811 ; 6 O. B. J. 9* 

114» 5U Ind. Gas. 795 ; 22 O 0 . 16 ; 1 U. P. B. B. 
(0.) 32. 
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down ” That where joint ancestral property 
has passed out of a joint faoaily either under 
a ooQveyanoe executed hy a father in considera* 
tioQ of an anteoedent debt or under a sale in 
execution of a decree for the father’s debt, his 
sons, by reason of their duty to pay their 
father's debts, cannot recover timt property 
unless they show that the debts were contract¬ 
ed lor immoral putpose, and that tlio purcha¬ 
sers had notice that they were so cootraotel.’’ 

Now it is true that the doctrine of anteced¬ 
ent debt has been elucidated iu some recent 
rulings of the Privy Council and 1 should 
require further consideration if it was neces¬ 
sary to decide what the sons would have to 
prove where the property bad passed out of 
the piBseesion of the family under a convey- 
anoe executed by tbe father in consideration 
of an antecedent debt. Probably it would be 
open to them to prove that the debt was 
not antecedent because it was borrowed on the 
security of tbe family property itself. Bub 
this is a case of foreclosure and 1 do not think 
that the recent decisions have in any way 
unsettled the law as regards suits where tbe 
property has passed out of tbe posseessioo of 
the family under a decree. 

Ddlal, J. C., and Simpson, A. J. C.— 

We set aside the decree oi the lower Court 
and dismiss the plaintitfs’ suit with costs of 
all tbe Courts. Tbe cross-objections are dis¬ 
missed without costs* 

K. 8. D. Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 49 op 1923. 

February 19, 1924. 

Present Sir Norman Maoleod, Kb., Chief 
Justice, and Mr. Justice Sbab. 

BHA3KAK MAHADEV PAR3EKAR— 
Plaintiff—Appellant 
versus 

SHANKAB VITHAL PEDNEKAR— 
Defendant—Respondent. 

Transfer of Property Act (XV of 1892), s. 62—Lll 

peadeas^CottT^ sates. 


The aootrme of Us pcnd<'ns is npplio»bloto a sale 
efleoted by theCoart iu exeout-ioD ola decree, [p. 454, 
ool. 1 j 

Bijrainji v. Cliuni Lai, 27 B. 26F5 ; 6 Bom, L. i?. 
21, leliid on. 

Appeal from the decision of the First Class 
buhordinabe Judge, A. P. Rabnagiri, in Appeal 
No l99 of 1921, oontirming the decree of the 
>5econd Class Subordinate Judge, Vengurla, in 
Civil Suit No. 28 of 1920. 

Mr. A G. Des'ii, for the Appellant. 

Mr. H. V. Divutia, for the Respondent. 

JUDGMENT. 

Macleod, C. J. —The p'aintiff sued bo re¬ 
cover f'-om the defendant possession of the 
plaint property by removing hie obstruction, 
and if necessary by setting aside the order in 
Miscellaneous Application No. 2 of 1918, with 
costs and future proGbs. Tbe defendant is 
the purchaser of the laud in suit from one 
Khatkhate. The original owner of the pro¬ 
perty was one Narayan. Khatkhate sued 
Narayan in Suit No. 124 of 1916 for spooiGo 
performance of a contract of sale of tbe suit 
land, (jr oxecubion to him of a duly registered 
sale-deed, and for possession of tiie land in 
suit. A decree was passed in that suit for 
speoiGo performance on December 15, 19L7. 
As Narayan failed to execute a sale-deed an 
order was passed, under O. XXf, r. 34, sub- 
rule I5j, of the Code, for the execution of a 
sale-deed in favour of Khatkhate, and this 
was executed on February 26, 1918. 

Meanwhile one Ankush got a money-decree 
against Narayan on September 15, 1916, and 
on July 27, 191/, the property nowin suit 
was attached in execution of that decree. 
By a Court sale the plaint property was sold 
to the plaintiff on January 23, 1918. lb was 
oonGrmed on February 2d, 1918, the same 
day on which the sale-deed was executed 
under the decree in Suit No. 124 of 1916 in 
favour of Khatkhate. The plaintiff obtained 
a sale-certiGoate on February 27, 1918. 

The question, therefore, in this suit is 
whether the plaintiff’s title should prevail 
over tbe defendant’s who claims through 
Khatkhate, the plaintiff in Suit No. 124 of 
1916. The plaintliFs suit has been dismissed 
in both Courts. 
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It is argued before us that those decisions 
are wrong, l)ecau8c bbo dooorine of Us peniens 
does nob apply to a salo effected by the Court 
in execution of a decree. Relianeo was 
plaof'd on blie decision of tliis Court in Lalu 
Mu'ji Tkikar V. Kashi'yai {\). The facts in 
that case were entirely different, as the pur¬ 
chaser at a Court-sale, who eventually suc¬ 
ceeded, purchased the property when it has 
been freed from the attachment in favour of 
the original plaintiff. Bub that case and other 
cases on the same point have been considered 
in Bijramji v. Ckunilal (2). The learned 
Judges after referring to the decisions of the 
Privy Council in Iindha>na-ikuh Bo'dar v. 
Monohur Mukerji (3) and Boti Lai v, Karr'ib- 
uldin 1,4) and also the provisions of section 52 
of the Transfer of Property Act came to the 
conclusion that it might be taken as settled 
law that the rule of Us pendens was appli¬ 
cable to Court-sales. 

There is no doubt that Narayan in this case 
could not have disposed of the property pend¬ 
ing the su’t filed against him by Khat- 
khabe, bub it is suggested that what Narayan 
the owner could nob do, the Court could 
do by selling his interest in the property 
in execution of a decree in favour of a third 
party. Apart from that an explanation 
would seem necessary how it came to 
pass that the Court confirmed the sale of the 
same property to the present plaintiff, and 
directed a sale deed bo be executed in favour 
of Khalkhate praobioally on the same date. 

We think that, on the authority of Byramji 
V. Chunilalt 12) it must betaken to be perfectly 
clear that while the dispute was pending bet¬ 
ween Narayan and his purchaser Khatkhate, 
Narayan’s interest in the property could not 
be sold bo a third party so as to deprive 
Khatkhate of the fruits of his decree. It is 
nob a question of a purchaser without notice 
of a prior contract of sale by his vendor. It 
seems to be a matter of no importance whether 
the plaintiff knew or whether he did not know 
of the proceedings which were pending bet¬ 
ween his vendor and Khatkhate. What the 

(1) 10 B. 400 : 6 lad. Deo. fN. S.) 655. 

(2) 27 B. aufi ; . Bom L. B 2 . 

15 I. A '.<7: 15 0 756 12 Tud Jur. 207 ; 5 Sar. 

P. 0. J. 2ll ; 7 loa. Deo IN. 8.) 10^8 (H. 0.>. 

(4) 26 G. 179 ; 24 I A. 170 ; 1 0. W. N. 639 ; 7 
Sar. P. 0. J. 222 ; 13 lad. i)eo. (N. B.) 121 (P. 0.). 


vendor Narayan could not do in order to give 
a title to a third party not claiming in the 
suit, could not be done by the Court by sel¬ 
ling the property which was the subject-mater 
of the litigation then before it. We thinki 
therefore, that the Court below was right and 
the appeal must be dismissed with costs. 

Shah, J. —I agree. 

N. H, Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 106 of 1923. 
September 17, 1923. 

Present :—Mr. Dalai, J. C. 

NAWAB HAIDER MIRZA -JODGMBKT- 

Debtur—Applicant 

versus 

PANDIT KA1LA:>H NABAIN DAB— 

Decree-Holder—Opposite Party. 

Civil Procedure C"de {Act V rj 1903), 0- XXJt r. 2, 
0 XXIII, r. 4— Adjusime^U of decree, meaning of’^ 
Execution Court, wht ther can amend decree. 

O der XXT, r. 2 of the Civil Procedure Code only 
oo[iiemp\abe-> A^ti^facbioa of the decree in whole or In 
p 'Ft or an adju-tment thereof wh'oh may amount to 
a piymaQt of whole or pare of ihe (leoree. Ibe word 

in the rule ftinnilie^ some kind of satis¬ 
faction or payment of the dcOiee. [p. 455, ool. 1.] 

No order of amendment of a decree can be passed 
under r. 2 of 0- XXI of the Civil Procedure Code The 
provisions of O XXIU* r. S of the Civil Precedure 
C de rel - ting t) adjustment of suits do not apply to 
proceedings in execution of a decree, [p 455, cols. 1 
and 2.j 

Revision against the Order of the Subordi¬ 
nate Judge, Mohanlalganj, Lucknow, dated 
the 17bh May 1923. 

Mr. Anant Prasad, for the Applicant. 

Mr. MaTiohar Lai, for the Opposite Parky. 

JUDGMENT. —One Nawab Murtaza Be- 
gam obtained a decree against Nawab Haider 
Mirza on I8tb December 1' 09. On appeal 
the decree was upheld by Ibis Court on 28th 
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November 1910. The deoree-holdor transfer¬ 
red her interest in the doon^o on ‘23ril April 
1911 to Pandit Kaihish Narain Dar, iiie 
name was substituted in the decree. On 1 tb 
October 1914 be put in an application purport- 
ing to be oue und.3r O. r. 2. In tho tirst 

para, he certibed receipt from the iud^mout- 
debtor of Rs. 1,35 ; M.l^o decree wa^ a money- 
decree. In the second para, certain arrange¬ 
ment arrived at between him and the judg¬ 
ment-debtor was narrated. The executing 
Court summoned the judgment-debtor who 
accepted the arrangement. On 7tli Novcm<>er 
1914 the Court passed an order summarizing 
the arrangement and directing that payment 
will henceforth be made according to tho 
terms settled. The Court did not direct any 
amendment of the decree. 

On 6th February 1923 the decree-holder 
presented the present application for amend¬ 
ment of the decree under sections 151 and 152, 
Civil Procedure Code on the basis of the order 
of 7th November 1914. The learned Subordi¬ 
nate Judge directed such an amendment and 
this application is presented for a revision of 
that order. 

It is nob apparent how the lower Court 
derived jurisdiction to amend the decree. The 
decree was upheld by this Court, so if any 
amendment was to be made it could be made 
only by an order of this Court and nob by an 
order of the Court of first instance. There is 
no order passed by the executing Court for 
amendment of the decree on 9lh November 
lyl4. It is a mistake ol the lower Court bo 
believe that it was only through an oversight 
that the decree was not amended. In pro¬ 
ceedings under O. XXI. r. 2 no order of amend¬ 
ment of a decree can bo passed. That provision 
of law only contemplates satisfaction of the 
decree in whole or in part or adjustment 
thereof which may amount to payment of 
whole or part of the decree. In its ordinary 
sense adjustment is a word of wide signiheanoe, 
but obviously in O. XXI, r. 2 it is used to signify 
some kind of satisfaction or payment of the 
decree. Action is directed to be taken by 
Court only on an application of the decree- 
holder without issuing any notice to the 
judgment-debtor. If such an adjustment 
were included in the provisions of that rule so 
as to turn a money-decree for instant payment 
into a decree for instalment, provision would 


have been made for issue of nobico to tho 
judgmont-dohtor. Nodooreocan be modified on 
the basis of acjmpromiae. Rule 4 of O.XSlLI 
Bpooifioaliy lays down that nothing in that order 
relating to withdrawal and adju^'tinont of suits 
applies to any piocoediuus in oxt eution of a 
decree or order Under f). XX, r. 11 1,2) after 
the passing ol a di’creo the Court may on the 
appl'oation ol the judgmeut-dfbtor and with the 
conseub of tlio decree holder order that pay¬ 
ment of the amount decreed shall bo postponed 
or shall bo made hy iostaimoubp.otc. as it thinks 
tit. Suoh au application however must be made 
within SIX months of passing of tlie decree 
under Article 175 of the Limitation Act while 
the docree-liolder’s application of 1914 was 
made nearly 5 years alter the passing of the 
decree. Long arguments with reference bo 
reported cases were addressed to ma to prove 
that if a decree is amended on the basis of an 
agreement between tlio decree-holder and the 
judgmeut-debtor the judgment-debtor is bound 
by the ameuiod decree In the present case, 
however, this amendment itself is disputed 
and the question is not one of action on a 
decree which has already boon amended rightly 
or wrongly by a Civil Court. 

The question before me is nob whether the 
decree-holder can take action on a decree 
amended without jurisdiction, but whether the 
lower Court had jurisdiction to pass an order 
of amendment. There is considerable differ¬ 
ence in these two positions. I hold that the 
Court on 7bh November 1914 did not amend 
the decree and it was not through an oversight 
that tho amendment ot the decree was left 
out. At the time when the lower Court pass¬ 
ed an order on i7bh May 1923 it had no juris¬ 
diction to .interfere with the decree passed by 
that Court on 13th December 1909 and upheld 
by this Court on 28th November 1910. 

I Bet aside the order of the lower Court 
and dismiss the decree-holder's application of 
65h February 1923 with coeta of both Courts. 

Z. K. Order set aside. 
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SIND JUDICIAL COMMISSIONER S 

COURT. 

Mescellaneous First Civie Appeal No. 2 

OF t9l9. 

October 29, 1920. 

Present: —Mr. B. 0. Keanedy, J. C., and 
Mr. B. Raymond, A. .1. C. 

BAK3EIO AND another—Plaintiffs — 

Appellants 

versus 

PIARfi AND OTHERS—Defendants— 

Respondents. 

Civil Procedure Code {Act V of lOOS), 0. XXII, up- 
pliCdbility of—Hcvhions, atatement of. 

The theory of ab^teroeat ia inappUoable tn revision 
oppl'oatioD^, aad Cfie proviaioa^ of 0. XXIL Civil 
Procedure Code do LOt apply lo such ap^liodtiona. 
Cp. 457, ool. 

Application for abatement in an appeal died 
from an order of the 6ret Claes Sub-Judge, 
Sukkur, in Suit No. 115 of 1912, disallowing 
an application for judgment being reviewed 
and amended so as to conform to the decree. 

Mr. Bupchand Bilaram, for the Appellants. 

Mr. Kimairai Bhojraj, for the Respondents. 

JUDGMENT. —In this case there was a 
suit lor partition and in that suit judgment 
was written and a decree passed. The decree 
was sent to the Collector for execution and 
that decree contained a provision that mesne 
profits were to be determined by the Collector. 
Defendants Nos. I to 6 objected to this and on 
reference to the judgment they discovered 
that the judgment did not contain any provi¬ 
sion for the award of mesne profits. Appli¬ 
cation was thereupon made on the one side 
(or the plaintiffs and on the other side for the 
defendants No. 1 and 6 to bring the judgment 
and the decree into harmony according to their 
respective views as to what the Court original¬ 
ly intended. Ultimately the Court amended 
the decree under section 152, Civil Procedure 
Code by striking out the provision as to the 
mesne profits. The plaintiff bus now made the 
present application to us in the form of an 


appeal againt this order amending the decree 
and be appeals also against the order re¬ 
fusing to amend the judgment. A preli¬ 
minary objection was taken at the bearing of 
this application or appeal on the ground that 
two of the respondents viz., Piaro and Khushal 
were dead and their legal representatives had 
not been brought on the record. 

We are now dealing with the preliminary 
obje ction and it is attempted to be urged that 
these orders are orders under execution and 
that, therefore, the necessity for putting on the 
legal representatives of the deceased respon* 
dents 'does-not arise. But there' seems to us 
to be no doubt that though the question arose 
during execution, these orders cannot be said 
to be orders under execution inasmuch as 
they affect the decree itself and not the 
consequence of an attempt to execute the 
di^cree as it stands. But it scams to us that 
the appellants who have also applied in 
revision have a right to say that this is an 
application in revision, becauso as a matter of 
fact it does not appear that any of these 
orders are likely to be appealed against and if 
any injustice is done in any way by granting 
or refusing these ordeis the only way in which 
the m-itter can be remedied is by a revision 
application. It does not appear to us there 
can be any quostiou of abatement in a revision 
appl'catioD. It is urged that there is no 
procedure laid down for revision applications 
and that, therefore, the procedure laid down 
in the case of appeal must necessarily apply. 
There is no doubt a great deal of analogy 
between revision applications and appeals but 
they are not identical. In the case of an 
appeal the matter is one between parties and 
it is obviously for the parties to see that all 
necessary materials for the Court to decide 
are before the Court In the case of a revb 
sioD application the matter is different. An 
order in revision, is made by the Court, 
ot its own motion, to redress grievances 
which come to its notice. The order in 
revision is of its very nature an essential 
act of the Court. No doubt the Courts do 
not pass orders which would piejudioe any 
party to the proceedings without bearing them 
and, therefore, it will be necessary to issue 
notices to all the parties, and this seems 
rather a reason why the Court, if it discover¬ 
ed that certain of the parties were dead and 



VOL. 80] 


’ C 


467 


INDIAN OASES Adv 


BHIU SHANKAR DATT V. MANI RAM 

not properly reproeanbed, should see that 
they were properly reprosonbed. It seems 
to us, tberetore, that the whole tlioory of 
ababemeut is inapphoahle bo revipiou applioa* 
tioQB aud that disposes of the preliminary 
objeobioii. lb is true that a Bench of this Court 
expressed an opinion that the appeal had 
abated by an order of the 24bh .September 
1919, but that is not a tiual order. The 
final applioation is dated the ‘20bh September 
1920 to have this appeal dismissed with 
oosts on the ground of abatement and we 
reieot that applioation. On the other hand 
we direct that the heirs of Piaro and Khusbal 
be added to the revision application within a 
fortnight. Costs to be dealt with in the final 
order, 

S. D. Application rejected. 


OUDH JUDICIAL COMMISSIONER S 

COURT, 

Second Civil Appeal No, 359 of 1922. 

September 19, 1923. 

Present: —Mr. Dalai, J. C. 

BHIM SHANKAB DATT—Defendant- 

Appellant 

versus 

MANI RAM AND another—Plaintiffs 

—Respondents. 

Evidence Act {I of 1873). s. Registration Act^ 
{XVl cj «5 68, CO— more than ihiily 
years old—Regisiraiion endorse7nfu(—Execution — Pre¬ 
sumption. 

In the case of a dooument more than thirly years 
old the registration endorsement is evidence under 
section 60 of the Registration Act that proper proceed¬ 
ings were taken under section &8 of the Act and that 
the potion purporting to ezeoute the dooumeot ad¬ 
mitted the exeoutioD thereof before tbe Sub-Registrar, 
from which it may be presumed that the person who 
purported to sign the document on behalf of the ex¬ 
ecutant did so under the authority of the executant, 
rp. 467, col. 2]. 

Appeal against the judgment and decree of 
the Subordinate Judge, Xlnao, dated the 

I 0—56 


^ c- !. ru' 

S I'‘ n' 1. 

12th August 1922, upholding the judgment 
and decree of tho Muneif, South Unao, dated 
the 3rd September 1921. 

Mr. Bishei^har Nath, for the Appellant. 

Mr. AH JUohavimad, for the Respondents. 

JUDGMENT, — Two grounds of appeal 
are urged before me in this second appeal (1) 
that the sale-deed (Exhibit 1) alleged bo have 
been executed by Ganga Gliulam in favour of 
Sutldhu and Hai Prasad has not been proved 
according to law and (2) that the possession 
of the plaintiOs—respondents within the 
peiiod of limitation was not proved. 

The sale-deed is more than 30 years old 
and the lower Appellate Court drew the 
presumption under section 90 of the Evidence 
Act because in its opinion it was produced 
from proper custody. The presumption 
drawn was that the document was duly ex¬ 
ecuted. lb was argued that the executant nob 
being literate one Dbanwant Tewari bad signed 
on bis behalf and there was no evidence to 
prove that Dbanwant Tewari was given autho¬ 
rity by Ganga Ghulam to sign the document. 

I tb)Dk that the lower Court was justibed in 
presuming such authority from the fact that 
the document was registered, The registration 
endoi'sement is evidence under section 60 of 
the Registration Act. This ceitiboate is evid¬ 
ence of the fact that under section 58 of the 
Registration Act proper proceedings were 
taken and chat the person purporting to ex¬ 
ecute a document admitted the execution 
thereof in the presence of the Sub-Registrar. 

If Ganga Ghulam had nob given autho¬ 
rity to 1 banwant Tewari to sign on his 
bobaU l:e would not have admitted execution 
before the bub-Registrar. My attention was 
drawn to a judgment delivered by a single 
Judge in this Court and reported in Eori Lai 
V. Thakur Bhaatoan Bakhsh (1). So far as the 
report goes no lefereuco is made therein to 
any presumption under section 90 of 
the Evidence Act. It is nob necessary there¬ 
fore to examine the validity of that ruling. 
The case here is different. The only point 
lor me to satisfy myseU about is whether the 
Lower Com t was justified in drawing a pre^ 


(1) 84 Ind. Cap.iBl; 19 0 . C. 38. 
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BUtDpbion from the registr-ition endorsement 
that GangaGhulam had authorised Dhanwant 
Tewari bo sign on his behalf. 

On the point of possession the lower appel¬ 
late Court has notol tho witnesses of the 
plainbitf whom he trusted, ft considered that 
the evidence of these witnesses was more 
reliable than oral testimony produced on 
behalf of the defence. It was said that the 
plaintiffs’ name did not appear in the annual 
kha^ra within 12 years of the suit. Even so 
when the Appellate Court believed the oral 
testimony it cannot be said tliat it acted 
wrongly in believing it in preference to the 
conclusion to be drawn from the absence of 
the plaintiffs’ name from the annual fcliasras. 

I do not think that there is any reason for 
interference in second appeal. 

The appeal is dismissed with costs. 

z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 4 op 1923. 

March 7, 1924. 

Present ;—Sir Norman Macleod, Kb., Chief 
Justice, and Mr. Justice Shah. 

IBRAHIM MOHIDIN MHATE— 
Defendant—Appellant 

versus 

KRI3HNAJI LANMAN BHAGWAT— 
Plaintiff—Respondent. 

Kboti Setllcments Act (Bern I oj 1336), s. 9—Trans- 
Jer o/ pirmaneni tenancy^Conseni by managing Khot 
whether sujjtcient- 

The manegiag Kkol oan validly give consent to a 
transfer of a permanent tenancy under section 9 of 
the Khoti Settlements Aot. [p. 458, ool. 2.] 

Appeal from the decision of the District 
Judge, Ratnagiri, in Appeal No. 279 of 1920, 
modifying the decree of the Subordinate Judge, 
Doorukh, in Civil Suit No. 25 of 1919. 

Mr. P. B. Shingne, for the Appellant. 

Mr. A, 0, Vesdi, for the Respondent. 


JUDGMENT. —The question in this se¬ 
cond appeal is whether defendant No. 4, the 
present appellant, is entitled to rely on Exhi¬ 
bit 36 as preventing a forfeiture of the lands 
conveyed to him under a sale-deed referred to 
in that exhibit on the ground that the consent 
of the Khot bad not been obtained. Exhibit 
36 was given to the appellant by defendant 
No. 5 the managing Khot for a consideration 
of Rs. 1‘ 0. It has been contended that al¬ 
though he was a managing Khit he did nob 
execute the deed in his representative capacity 
but that is a mere formality and could not be 
regarded as fatal to the appellant’s contention. 
Admittedly defendant No. 5 at the time be 
executed Exhibit 36 was the managing Khot, 
and therefore, the real question is whether his 
consent to the transfer came within the mean¬ 
ing of section 9 of the Kkoti Settlement Aot 
which provides that permanent tenancies shall 
be heritable, bub nob otlierwise transferable 
without the coosenb of the Khot, unless cer¬ 
tain facts can be proved. 

It has been urged for tho respondent that 
the consent of the Khot meant the consent of 
the whole body of the Khoti sharers. Bub 
the result of such a contention, it upheld, 
would bo that the transfer of a permanent te¬ 
nancy would practically be prohibited as the 
consent of the whole body of the Khoti sha¬ 
rers could not ordinarily be procured. We do 
nob see why It should not be within the ordi¬ 
nary duties of a managing Khot to consent to 
a transfer of a permanent tenancy. Id this 
case Rs. lOO ware paid to the fifth defendant 
as consideration for tlie consent, and undoubt¬ 
edly he holds that Rs. 100 on behalf of the 

whole body of the Khoti sharers. Reference 
may usefully be made to section 26 of the 

Act: — 

“When a village is hold by two or more co- 
sharers jointly, the said sharers shall be joint¬ 
ly and severally responsible (or the jama, bub 
one of their number shall be nominated every 
year bo receive inferior holders’ rents, to pay 
the Government dues, and generally to per¬ 
form all acts requirad by this Act or by any 
other law or rule having the force of law, to 
be performed by the KhoL The sharer so 
nominated shall be called, the *managinS 
Khot.” 

The managing Khot would, therefore, be 
entitled to give consent bo the transfer of ft 
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permauent benaDoy wiiiob is an act: roquircd 
by ibe Statute to be performed by the Kiiot 
in order to validate the transfer. 

We think, therefore, that defoudaut No. 4 
is entitled to resist the plaiutiS’s claim and 
that the suit should be dismissed with costs 
throughout. 

N. H, Appeal allowed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Revision No. 128 of 1922. 

December 16, 1922. 

Present i —Mr. Daniels, A. J. 0. 

ABHAYRAJ KUNWAR, TDAKURAIN— 
Plaintiff—Applicant 
versus 

DATA DIN— Defendant—Opposite 

Party. 

stamp Act {11 of 1869), sa.H5)ic), (32), Sch. II, 
Art. b^Agreement to deliver grain on demand, unatiest^ 
ed, whether agreement, ho)^ or proiniesory ^xote. 

A dooumeat by whioba paraou binds himself 
to delivee a oettain quantity of graia to another on 
demand, and whioh i-* not attested by a witness, is 
neither a bond within the meaning oi section 2(6) (o) 
nor a promissory-note within tbo meaniog of 
eeotion 2 (22) of the Stamp Act. It i^ an agreement 
falling under Artiole 5 of Schedule I to the Stamp 
Aob. [p. 459, ool. 2]. 

Revision from the decree of the Munsif, 
Kunda, sitting as Small Cause Court Judge, 
dated the 7th July 1922. 

Hr. H. 0. Sen, for the Applicant. 

Mr. Radha Krishna, for the Opposite 
Party. 

JUDGMENT. —This is an application for 
revision of a decree of a Small Cause Court. 
The suit was one on the basis of a document 
described as a pro-note by which the defend¬ 
ant bound himseU to deliver lOi maunds of 
griun on demand. The document was treated 
as a pronuflsory-note liable to a stamp duty 
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of ono anna, and as tho ono anna stamp 
which it boro was not oaooellcd it was 
technically unstamped and could nob be re¬ 
ceived in evidence oven on payment of duty 
and penalty. It is now admitted that the 
instrument was not a promissory-note as 
debned in section 2, ol. (22) of the Stamp Act, 
inasmuch as a piomissory-note must bo an 
undertaking to pay a dolinito sum of money 
and unliku a bond does not include an under¬ 
standing to deliver grain. Under the erroneous 
impression that the instrument could not be 
admitted even on payment of penalty, the 
learned Munsif allowed the plaintiff an oppor¬ 
tunity to prove the debt apart from the instru¬ 
ment, and as he failed to do so dismissed the 
suit. Tho instrument for the reasons given is 
not a promissory-note. It is also not a bond 
under cl. (c) of the definition because it is not 
attested by a witness. It appears to be an 
agreement requiring a stamp of 8 annas under 
Article 5, and this is the view taken in 
Donough's Commentary on the Stamp Act, 
6bb edition, page 49. As the learned Munsif’s 
decision proceeds on an erroneous view of the 
iostrument, 1 set aside the decree of the 
Court below and send the case back to it for 
deoisiou de novo. Coats here and heretofore 
will abide the result. 

Z. K. Case remanded. 


CALCUTTA HIGH COURT, 

Ordinary Original Civil Jurisdiction 
Suit No- 372 of 1915. 

June 22, 1920. 

Present :—Mr. Justice Rankin. 

ROBINDRA DEB MANNA— 
Plaintiff 

versus 

JOGBNDRA DEB MANNA— 
Defendant. 

Civil Procedure Code {Act V of 1908), Sch. 11, Cl. 3— 
Scope of ^Arbitration proceedings-^Ooxirt, control of^ 
Court's fuuctiane, whether cun be delegaied^Misoon- 
duct, whether can be enquired inio^Beferenee, whether 
can be recalled. 
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Uader the s^eoond sobedule of the Civil Prooodace 
Code the only time eotertr^iaiog charges of mis- 
oooduot against aa arbitrator when the award has 
been filed, [p. 461, ool. 2]. 

It is very much better that no iaterferecce should 
take place with the arbitration proceediogs during the 
period limited to the arbitrators, [p. 462, ool. 2.] 

The limit of time is the condition or the form of 
the Court's control over tie arbitrators, and the Coutt 
is not authorised either to abandon o'>nttol or to subs* 
titute any other form of control. Cp* 462, col. 2]. 

It is necessary that the Court should inform its 
own limit upon the arbitrators, [p 464, col 2]. 

liaja liar Narain Singh v. Chandrain Bhagwant 
Kuar^ 18 A. 800 at p £08 ; 18 I. A 55 ; 0 Sat P. C. J. 
14 ; 15 Ind. Jur. 2o8 : 7 lad. Deo. (N.B.) 18'J ; Lach- 
man Das v. Abparkacfh 80 A. 169 ; 5 A. L. J. 144 ; A. 
\V. N. (1908) 5J, followed. 

Co-operative Hiudustau Bank Ltd. v. Bhola Nath 
Barooah, 81 Ind. Oas. 6J7 ; 19 G. W. N. 165* dissented 
from. 

It U not competent to the Coutt to delegate to the 
aibitxaiors its own function of control as to time, 
[p. 465, ool. 2J. 

Matters in dLsputa between the parties were refer* 
red to the arbitrators under the Second Schedule to 
the Code. 'Ihe order provided that the arbitrators 
should make their award in writing within six 
months from tbe date on which an office-copy of the 
order of reference be served on them or within such 
further time as they may allow themselves by eu' 
dorsement on the said office-copy order. 'Ihe arbitra¬ 
tors held many sittings during tbe course of two 
years, but nothing was decided. The plaintifi then 
applied that the reference should be recalled or 
superseded ; 

Held, that the order of tbe Court allowing the arbi* 
tratora to extend the time fixed for filing the award 
did not comply with tbo provisions of clau-e (8^ of 
the Second Schedule to the Code and was consequent¬ 
ly bad in law ; 

(2) that by oonsenting to the order of reference 
tbe plaintifi was not estopped from making the appli¬ 
cation and tbe refeienoe must be superseded 
[p. 467, ool. Ij. 

Advocate-General and Mr. J. Bonnerjee, for 
tbe Plainbib. 

Sir B. C. Mitter and Mr. P. N. ChaHerjee, 
and Mr. P. C. Chaiterjee, for the Defendant. 

Mr. B. MitteTt for Mr. B. L. Mitter, for the 
Arbitrator. 

JUDGMENT. —This suit was brought in 
1915 on the 24th of March. It is an ad¬ 
ministration and partition suit between bro¬ 
thers as regards the family estate desoending 


to them from their grandfather and under 
their father’s Will. Jogendra, the first defend¬ 
ant, may be said to be tbe main defendant 
as his intromissions with the joint estate are 
apparently the main object of attack. Nogen- 
dra, defendant No. 2, appears to side with 
him : the other brothers support the plaintiff. 
A Receiver of the estate has been appointed 
by tbe Court at an early stage of tbe suit. 

By order, dated 27th July 1917 and made on 
the plaintiff's application, the matters in 
difference in the suit were referred to two 
arbitrators under tbe second schedule to the 
Code. The order provided that the arbitra¬ 
tors should make their award in writing 
within six months from the date on which an 
office-copy of this order of reference be served 
on them or within such further time as they 
may allow themselves by endorsement on the 
said office-copy order. In case of difference of 
opinion between the arbitrators, they were to 
nominate an umpire who was to make his 
award within three mouths of the date of 
referenoe to him. 

Tbe joint remuneration of the arbitrators 
was agreed upon at Rs. 160 per sitting for the 
first ten sittings and thereafter Rs. 100 per 
sitting. Two clerks wore appointed at Rs. 32 
per sitting. The arbitrators appear to have 
held the sittings in the evening and for about 
two hours at a time. They began on the 
20bh December 1917 and on the l3th Septem¬ 
ber 1919 they held the 122nd sitting. By 
this time they had not finished tbe plaintiffs 
case : indeed they had heard two witnesses 
only, viz,, the plaintiff’ and one Jngal Kishore 
Pyne. Tho cross-examination of the third 
witness had only lasted for nine sittings and 
bad not been completed. The manner in 
which the time has been expended can be 
found in the affidavits whose contradictions 
on detail leave the general result an undoubt¬ 
ed scandal. The plaintiff was examined-in- 
ohief for some 15 sittings and cross-examined 
for 33. Many sittings seem to have been 
expended in other ways than in taking evi¬ 
dence, e.g., 10 days on diflousstons as to 
amending pleadings. The arbitrators’ fees had 
amounted to about Rs. 16,700-0-0. The 
total law costs of the parties are put by the 
plaintiff at a further sum of Rs. 30,000, 
Robust optimism on the part of the main 
defendant puts it at Rs. 6,000 only. The 
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plaintiff says he baa aix more witneeaea to oall 
(making nine in all) though the main defend¬ 
ant undertakea to deny this. In any ease, 
four yeara after action brought, two yeara 
after the order of reference, 122 sittinga 
having been held, the arbitiatora in 'September 
1919 were not yet in aigbt of the defendants* 
case. 

Since then nothing haa been done. So far 
as the arbitratora are conoernod, the reasons 
are as follows. Applications in connection 
with the Receivership and certain other 
matters came before me in January and again 
in May 1919, and I appear to have commented 
upon the unfortunate position. Moreover, in 
the absence of any decision about the estate 
or the parties’ rights, and with costs appa¬ 
rently running mountains high, I could not 
see my way to order the Receiver to make 
distribution among the parties. These com¬ 
ments appear to have been carried to the 
arbitrators who, on the next day, 28th May 
1919, enlarged their time for making their 
award till the end of the year and passed the 
following order:— 

" The plaintiff does not produce the wit¬ 
ness Babu Benode Behari Banerjee, nor is 
there any application on bis behalf although 
be verbally states that the witness is ill. It 
seems that the proceeding before us cannot go 
on in this way; the fees of the arbitrators 
and of their clerks have not been paid for a 
considerable period, and it does not appear 
that some of the parties are at all willing to 
pay them. Under the circumstances we ad¬ 
journ the further sittings sine die” 

Shortly afterwards this spirit of hopelessness 
took for a passing moment the form of a spirit 
of compromise and the good offices of the 
arbitrators seem to have boon employed in 
assisting a settlement. At a sitting on the 
9th July the parties present—not all were 
present—were thought to have come to terms. 
The arbitrators recorded in their minute :— 

The parties discussed and settled the terms 
of settlement. It is proposed that a peti¬ 
tion should be made before the arbitrators 
embodying the terms of settlement herein. 
Next meeting on Friday 18tb instant.” The 
terms—many and complicated, as they neces¬ 
sarily were—were not at the time reduced to 
writing by the arbitrators or, as far as 1 can 
find, by anybody else. Only tbe plaintiff and 


defendants Nos. 1 and 6 wore present. Each 
side, accordingly, drew up "without prejudice” 
a statement of terms of settlement, and those 
were widely discrepant. The plaintiff main¬ 
tained that there was a settlement, and 
pointed to the arbitrators’ minutes and 
demanded that tbe arbitrators hnd out what 
it was. The main defendant (and defen¬ 
dant No. 2 who sides with him and who was 
not oven present at the sitting) denied that 
any ffnal settlement bad been completed. Tbe 
arbitrators in the end found—very rightly, as 
I think—that no settlement had been conclud¬ 
ed. The plaintiff on this and on other matters 
desired to apply bo the Court and objected to 
tbe arbitration going on: then the mother of 
this contending family died. This made no 
real difference to the case—none that could 
nob have been adjusted in a few minutes—but 
the plaintiff took six months to reconstitute 
the suit, and his application to the Court is 
filed on the 12th April 1920. From June 
1919 to April 1920 the time has been wholly 
lost, and 1 give judgment now in June 1920 
after the sheer waste of a year. 

The plaintiff applies to me in the first 
place to record, under O. XXIII, r. 3, his 
version of the terms of settlement, or some 
other to be found upon the evidence. 1 think 
it clear that there was no concluded settle¬ 
ment and DO proof even of authority to settle 
as regards defendant No. 2. 

But the plaintiff further applies that tbe 
reference should be re-called or supersed¬ 
ed, first by reason of misconduct of one 
of tbe arbitrators in giving private inter¬ 
views to tbe first defendant, and secondly 
by reason of tbe scandal, mishandling, expen¬ 
se, and delay of tbe arbitrators’ proceedings, 
The charge of misconduct relates to visits to 
the arbitrators'house by tbe first defendant 
on five ocoasioDB in August and September 
1918. and on one occasion on July 1919. 
Tbe allegations as to 1918 are utterly belated 
and their only possible effect is to discount 
the case upon the later incident. On the 
affidavits it is very difficult to decide a ques¬ 
tion upon V7bich the reputation of a profes¬ 
sional gentleman would depend. 1 am of opinion, 
that under the 2nd Schedule tbe only time for 
entertaining charges of misconduct against an 
arbitrator is when tbe award has been filed, 
and 1 think, it would be wrong of me to pass 
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any judgment whatsoever at this stage upon 
the point. 

Tlie main question is, whether in view of 
the hopeless waste ol time, money and effort, 
1 have any power to supersede the arbitration. 
The Advocate-General has pressed me strongly 
to do so and although 1 see no reason to think 
that the plaintiff is not equally to blame with 
the other parties whose contentiousness and 
loquacity have utterly overcome the arbitra¬ 
tors, I think so little of the chance of any 
reasonable termination of the proceedings 
that I should have no hesitation in so doing if 
it is within my power. The arbitrators have 
failed to cope w th their task. It was a diffi¬ 
cult task, but they have made no adequate 
effort in the matter. Long ago they should 
either have retired or insisted on sitting de die 
in diertit and making some headway with the 
ease. It is obvious that with sittings for two 
hours only at a time, half the time is lost. In 
(say) another year the ca&e will have become 
80 stale and overloaded that neither they nor 
anybody dee will have much chance of arriv¬ 
ing at a right decision. 

Sir Benodo Mitber for the main Defendant 
contends that there is no power to interfere 
at this stage. Ho points to cl. 3 of the 2Qd 
bohedule and contends that the dootrino of an 
inherent power in the Court to interfere at 
any stage with the arbitrators is without 
warrant in the Schedule and contrary to 
its intention. His client is apparently willing 
to promise to bo more reasonable and expedi¬ 
tious : but ho objects to tho costs already in¬ 
curred before the arbitrators being thrown 
away, and he suggests that the piainfciff de¬ 
sires to get rid of the arbitration merely be- 
oauso he is getting the worst of the battle. 

Upon considering the 2nd Schedule it strikes 
one at once that the Court is in a position in 
which the Statute intended that no Court should 
ever be. The scheme of the Schedule is simple 
and effective. When an order ol reference is 
made, the Court is to fix a reasonable time for 
the making of the award. When that time 
elapses, either there is an award or there 
is nob. If there is, the award can be set aside 
for certain well-defined reasons. If nob 
set aside, it can be confirmed, if, on the 
other band, the time originally fixed by the 
Court Qi: reasonable has elapsed and there is 
no 2 >ward, the matter comes back bo the Court 


and thus is founded the right of the Court 
either bo enlarge or nob to enlarge the time. 
If in its discretion it refuses any further time, 
the reference is at an end and the suit must 
bo re-instated for trial. There is no need what- 
ever in this sohemo for any power of in¬ 
terference during the period limited to the 
arbitrators, and it is very much better that no 
interference should bake place. The arbitrators 
are bo be given their chance to make their own 
award. There are nob bo be two different 
authorities in operation at this stage doubling 
the litigation and expense ; the Court check¬ 
ing tlie arbitrators thoughout or riding them 
on the curb. The Court will stay its band 
altogether until the time limited has ex¬ 
pired ; it can part with control temporarily 
because the time limit will bring the matter 
back to the Court after no more than 
a reasonable time either to deal with the 
award or to consider whether more time 
should be given, or whether the reference 
should be superseded. Tho pivot of the whole 
scheme is the limit of time, and I can see no 
reason to suppose that any better scheme 
could be devised. That limit is the oonditioD 
or the form of the Court’s control over the 
arbitrators. The Court is not authorised 
either to abandon control or to substitute any 
other form of control. 

In the present case after about three years 
of ill-directed labour and expense, the Court 
is said to be without control. There is no 
provision in the 2Dd Schedule under which I 
can interfere, now, or for that matter in an¬ 
other two years’ time, why? Because the order 
of reference imposed no limit of time by which 
the arbitrators (collectively) are bound. They 
were given unlimited power to extend the 
time at their own band. This they have 
exercised and, as the main defendant contends, 
can go on ezeroising till they see fit to stop. 
Pressed by the plaintiff with the argument 
that the Court in such a case must have in¬ 
herent power on some terms and at sometime 
to end a scandal, and by the main defendant 
with the argument that the right to inter¬ 
fere is not merely absent from the 2ad 
Schedule and incapable of inference there¬ 
from, but is negatived by the terms of ol 3, 

1 suggested at the argument that there was 
a third view, possibly more correct than 
either, wz., that this reference as ordered 
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floutod a oardinal priooiple of the 
iohodule from the outset. ThU view was 
adopted (or the ptaiutiiT and was fully argued. 
It was resisted for the main defendant whose 
Counsel laid stress on the faot tliat many 
orders of reference have been made in the 
flame terms ; and argued that even if euoh an 
order be wrong, there is no defect of jurisdic¬ 
tion. A strict oompliance with cl. 1 is matter 
of jurisdiction, but on this view a strict com¬ 
pliance with ol. 3 is not. There is also a 
fourth view possible, viz., that in fixing six 
months from the date of service of the order, 
the Court fixed the time which it thought 
reasonable and that the order is only bad in 
BO far as it purports to delegate to the arbit¬ 
rators the Court’s own duty to decide as to 
the enlargement of the time. On this view 
the Court could not enlarge the time, or super¬ 
sede the reference under cl. 8. 

There seems to ho no doubt that in this 
Court a great many orders have beou made in 
the present form. The reason is not far to 
seek. Apart from express limit contained in 
the submission, an arbitrator had at common 
law his whole life in which to make hie award. 
But at common law all submissions were revo¬ 
cable at will. By the Arbitration Act of 1889 a 
submission is not revocable without leave, and 
unless the submission provides otherwise the 
award must be made within three months or 
within such further time as the arbitrators 
may in writing allow themselves from time 
to time. The Indian Arbitration Act follows 
this in principle. But in cases under these 
Statutes there is always power in the Court 
to give leave to revoke the submission, and 
this is the proper remedy where exces¬ 
sive delay or other injustice can be shewn 
If, however, this well-known form as to 
time-limit be incorporated into the 2ad 
Schedule and if the last part of d. 3 and 
the general scheme of the xSohedule deprive 
the Court of any inherent power of revoking 
the reference, it is obvious that what was right 
and leasonable in the one class of oases is 
altogether out of the question in the other. 
If the mdn defendant’s contention be right, 
the Court has not in this case that control 
over a reference in this suit which it would 
have had in similar oiroumstanoes had the 
arbitration been an ordinary private arbitra¬ 
tion. The present diffionlty would seem to be 
the result of a false analogy. 


By the first part of third clause of the 2nd 
schedule two matters aro dealt with uno flatu. 
First, that whoii soction L has b'an complied 
with, the Court must make tlio order of 
rofereneo. Secnidly, that the Court by its 
order must fix such time as it thinks reason¬ 
able for the making of the award. The same 
clause by its second part forbids the inter¬ 
ference of tlie Court save in the manner and 
to the extent provided in the schedule. Hare 
there are three things which go together ; the 
Court mush part with its jurisdiction to decide ; 
it must part with it for a specified time and no 
more; during that time it must stand aside. If 
a Court should wrongly refuse an order of 
reference and insist upon deciding the suit, I 
apprehend that its decree would be bad apart 
from any question of the merits. If after an 
order of reference a Court wrongly proceeded 
to try the suit, it would contravene an express 
prohibition. If by the order of reforenoe no 
time is fixed at all, the error is of the same 
class: no time-limit means no control; and the 
Court is not authorised to abandon control 
save to the extent and upon the terms laid 
down. In Raja Har Namin Singh v. 
Ckan-ihrain Bhigwant Kuar (1), the Privy 
Council dealt with this matter upon the terms 
ol section 503 of the Code of 1882. They 
reversed the decision of the High Court at 
Allahabad that the words of that section were 
directory only, that is, that they amounted 
* to no more than the imposition of a public 
duty on the presiding officer of a Court of 
Justice,” and that “the neglect of it could not 
affect the substantiality of the proceedings of 
the arbitrators,” Bar Narain Singh v. Bhag- 
want Kuar (2). The judgment delivered by 
liord Morris, after pointing out that the case 
must be decided entirely upon the consbruotioii 
of the sections, says : “Their Lordships are 
of opinion that section 503 is not merely 
directory bub that it is mandatory and imper¬ 
ative. Section 521 declares that no award 
shall be valid unless made within the period 
allowed by the Court, and it appears to Their 
Lordships that this section would be rendered 
inoperative if section 503 is to be treated as 
merely directory.” On the facts of that case 
this ruling was nob applied: the aobual decision 

(1) 13 A. 800 at p. 808; 18 I. A 55; 6 3^r. P. 0. J. 

14: 16 lad. Jar. 388; 7 Ind. Deo. (N 8.) 183 

(‘.<) 10 A. 187 at p. 140; A. W N. (1898) 28; 6 Ind. 
Deo (NS.) 91 
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was tbat> a(ber an award bad been made fcbe 
Court could not enlarge tbe time under section 
514, and that, as the time had run out before 
the making of the award, it was invalid 
under section 521 and no Court could make a 
decree upon it. This latter question was 
undoubtedly put upon a new footing in some 
respects by the Code of 1908. Cl. 15 of tbe 
2nd Schedule altered section 521 : an award 
made out of time, or otherwise invalid, is no 
longer a nullity : it is liable to be set aside by 
the Court, but, if not set aside, a decree made 
for its enforcement is not without jurisdiction. 
[Shib Kist Daw V. Satiih Chundcr Duti {-i)]. 
But the wording of section 508 is retained in 
cl. 3 of the 2od Schedule with two differences, 
upon which nothing turns for the present pur* 
pose. The question is whether what the Privy 
Council said of tbe same words is now inappli¬ 
cable because section 521 has been altered. It 
seems bo be very difficult indeed so to hold. It 
is still true that a part of cl. 15 would be ren¬ 
dered inoperative if ol. 3 is to be treated as 
merely directory, and on a broad view of the 
schedule the provision for a limit of time is a 
main pillar of tbe scheme. Without it the 
character of the reference is entirely changed : 
tbe power of the Court to see justice done is 
materially diminished : indeed, it is out off at 
the very point at which the Statute intended 
it to be applied. 

If the words of the 3rd clause have the 
same meaning as before, it would seem that 
consent of the parties will not alter the posi¬ 
tion. “ We should have been disposed,” said 
the Court in Lachmandas v. Abparkash (4J, 
“to regard that as an irregularity which would 
be cured by the acquiescence of the parties . . 
. . . . were it not for tbe clear and explicit 
language of their T^ordships of the Privy 
Council” 

It then the provision in the third clause is 
mandatory, what is it tliat is thus imperatively 
required—“The Court shall fix such bimo as 
it thinks reasonable for the making of the 
award.” Is it a compliance with that provision 
for the Court bo say to the arbitrators?— 
"You can have any time you like. So long as 
you are bobb agreed, the time is left wholly to 
you. Endorse the order yourselves, and 

(H) 18 Ind. Cas. 69 ; 39 0. 823. 

xD 30 A. 16-J; 5 A. L. J. 141; A. W. K. (1908) 59. 


at your own hand the time will be en¬ 
larged indefinitely and as often as you 
like.” With all respect for the opinions of 
other people, I am very clear that this 
is no compliance at all. It is nob a defective 
compliance or an absence of strictness in com¬ 
pliance. It is exactly as if the order should 
recite “ whereas by the third clause of the 2nd 
schedule this Court is required to fix such 
time as the said Court thinks reasonable for 
the making of the award, now, therefore, this 
Court does nob think fib to do so accordingly. ” 
It may be that it is open to tbe Court bo define 
the time by reference to a condition ; to give 
the arbitrators a certain length of time after 
the happening of a future event, e.g.t 
service upon them of the order. This latter 
form of order appears to be fairly common; 
in my experience it has proved an undesirable 
form of order, but I do nob say that it is not 
a compliance with ol. 3. Nor where the clause 
has been obeyed in substance need undue 
stress be placed upon a mere defect of form— 
e.ff., in the case cited Baja Bar Naraiti Singh 
V. Chaiidhrain Bhagwant Kuar (1), a date 
was fixed by the Court for the hearing of the 
case and this date was taken as the limit of 
time given to the arbitrators. But what is 
necessary is that the Court should impose its 
own limit upon the arbitrators. In the pre¬ 
sent case, it seems to me that the Court has 
either nob applied its own mind as to what is 
a reasonable limit or in any case it has refused 
to fix or specify it and has flatly declined to 
impose it upon anybody. There would seem 
to be one thing which cannot serve as a 
condition by reference to the Court to fix the 
time, and that is the will of the arbitrators. 
To leave the arbitrators (collectively) with a 
free hand as to time, subject to no hinit 
imposed by the Court, is exactly what the 
Statute is taking measures to avoid. 

I cannot assent bo the view assumed in 
the case of Co’(yperative Eindusthan Bank 
V. Bhola Nath Borooah (6) that upon this 
form of order the Court must be taken to 
have fixed six months as the time which it 
thought reasonable. It gave " six months 
or such further time, etc," It it had really 
decided that six months was reasonable it had 
no right to give any more. It was bound by 
the Statute to limit the arbitrators in aocor- 

(ft) 31 Ind. Oas. 597; 19 0. W. N. 166. 
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danoe with that opinion. But in any case it 
seems impossible to say that it either 6xed 
or speoihed in the order six monti )0 as the 
time for making the award. The words of 
ol. 3, shall hx suoh time as it thinks reason¬ 
able for the making o( the award “—mean 
shall fix suoh time for the making of the 
award as it thinks reasonable in that behalf.” 
They are not oompUed with .by mentioning a 
time and in the same breath letting some one 
else impose a different time as that within 
which the award may be made. This is 
clear, if only from ol. 15, where the time is 
referred to as " the period allowed by the 
Court.” 

If the intention of this form of order is to 
simply comply with ol. 3, but to throw away 
ol, 8, I think the attempt is impossible. In 
my view no time is “fixed” or "speoieed” 
within the meaning of ol. 3, unless it bo so 
fixed and specified for the making of the award, 
that on the expiry of a period laid down by 
the Court, because the Court itself thinks it 
sufficient, the Court will have power under 
ol. 8 to supersede the arbitration. 

If the words now in ol. 3 arc not merely 
directory, it can make no difference whether 
the order is said to have failed entirely to 
comply with an imperative requirement or to 
have contravened an express prohibition. 
The same thing has a positive and a negative 
aspeot. The Court must preserve a certain 
form of control; it does not do so. The Court 
has no authority to abandon control r it pro¬ 
fesses to do so. 

I desire, however, to put the matter on a 
broader footing than a mere construction of 
ol. 3. The question then arises in the form 
whether it is competent by consent to dele¬ 
gate to the arbitrators the Court’s function 
of control as to time. Upon this there is a 
dictum of Gbitty, J., sitting at first instance 
in this Court, iGo-operaUve Hindu^than Bank 
v. Bhola Nath Borooah (5)]. In that* case the 
arbitrator under the present form of order had 
purported to enlarge bis own time after it had 
expired. The decision was that he could only 
do so beforehand. Having expressed this 
opinion the learned Judge makes the following 
observation obiter :—” It was suggested that 
the order of this Court was ultra vires in so 
permitted the arbitrator to enlarge 
the time for making his award. I do nob 
1 C~69 


think that is so. The Court proceeded by 
consent of the parties and there could bo no 
objection bo the functions of the Court with 
regard to the oulargemonb of time being dele¬ 
gated to the arbitrator if the parties so desir¬ 
ed.” I gatlior that the learned Judge was nob 
pub by the oircumstances of that ease or by 
the argument in sight of any objection at all 
to bli 0 course which ho describes. He deals 
with none: as ho was proceeding on another 
ground bliey mattered little at the time. The 
circumstances of the present case put me in a 
very difforent position, and I cannot taka 
shelter under this dictum. I find what I 
think to he a scandal proceeding under the 
aublioriby of this Court and in connection with 
a suit which this Court has yet bo decree and 
I am bold that I cannot interfere because the 
pivot of the 2nd schedule has been removed. 

The functions of tlio Court with regard to 
the enlargement of time” are the functions of 
the Court with regard to superseding the 
arbitration (cl. 8). To delegate a funebion of 
control to the party bo be controlled is not in 
general a process to which objection is far bo 
seek. If the argument be that because the 
Court has power to enlarge the time which it 
has fixed, it must, therefore, have power by 
consent and at the outset bo let the arbitra¬ 
tors enlarge it without a limit : this is merely 
to argue that because the Court has a duty to 
ooDbroi the arbitrators, it has, therefore, power 
to throw the control away. The parties to a 
particular suit are nob the only persons 
interested in the question whether a statutory 
duty shall be abandoned by the Court. If all 
parties desire to have a suit dismissed by can- 
sent and then to go bo arbitration, no doubt 
there are ways in which this can be done. 
Bub under the 2nd schedule the suit is still a 
suit, the arbitration is under the Court and 
the award will be binding, if at all, by virtue 
of an order of the Court. In any suit and 
particularly when as here a Beceiver has been 
found necessary, interminable delay in the 
arbitration may mean a large number of quite 
unueoessary applications to the Court. For 
these reasons it oannot be assumed that it is 
no part of the intention of the Statute to 
limit the power of the Court as bo what it 
may do by consent of parties. On the con¬ 
trary, the general object is to lay down the 
terms upon which a reference may be ordered 
when all parties do consent, and the language 
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of eeotion 89 as \vell as that of the schedule \ 
leaves litble room for doubting febat the 
statutory scheme is, in all its main features, 
compulsory. IE so. the Court cannot by con¬ 
sent abandon control while retaining the 
suit; this would be to abandon the gene¬ 
ral principle which governs the character of 
the reference which is authorised by the Code. 

1 cannot agree with Sir Benode Mitter that 
the only thing in the 2nd Schedule which 
cannot be changed by consent is the hrst 

clause. 

I do not think that such a case as Official 
Trustee of Bengal v. KumufHni Dasi (6) is really 
in point here. That the Prohate Court does 
not act without jurisdiction in the sense ^ of 
section 50 of the Probate and Administration 
Act or in the general sense when it gives a 
grant to a person who is not entitled to it or 
who is an improper person to take it, is no 
doubt a clear and correct decision. But I do 
not understand this case to lay down, as 
applicable to all subject-matters, that juris¬ 
diction to entertain an application involves 
jurisdiction to do anything whatever by order 
made upon such application, statutory prohi¬ 
bitions notwithstanding. It is a mistake to 
suppose that a matter does not go to jurisdio- 
tion because it affects the limits, and not the 
mere existence, of jurisdiction. To delegate 
the functions of the Court, or, as I should 
prefer in this case to say, to declare in advance 
that a certain function of control shall not be 
exercised at all, is to do an act of a class alto¬ 
gether different from those which a Court 
authorised to hear an application for a refer¬ 
ence is empowered to do. Jurisdiction is involv¬ 
ed because the order professes to abrogate juris¬ 
diction. A forum competent to entertain an 
application to refer a suit is not clothed with 
jurisdiction to throw the suit “ out at win¬ 
dow.” It is not in the least necessary, so far 
as general principles are concerned, to hold 
that the whole order of reference is bad. 
But the professed abandonment of control 
is nugatory. Further, I am far from saying 
that because cl. 3 has not been complied with 
or because the abandonment of control 
as to time was wholly without jurisdiction, 
that an award in this case if made and not set 
aside under cl. 15 would not give rise to a 
decree valid and unappealable under cl, 16. 


Under the Code of i882 that may have been 
the position, but steps have been taken to 
alter this. Now. where there is an award, 
ol, 16 where it applies, cures invalidity in the 
interest of finality. However _ invalid the 
award, the decree can be valid because on 
applications under cl. 15 the Court has juris- 
diction to determine whether the award is 
invalid in consequence of non-oomplianoe with 
ol. 3, or for any other reason. 

I have proceeded upon the footing that 
there is no inherent power on the part of the 
Court to supersede this reference. On this 
point I desire to adopt what was said by 
Piggot, J.. in Ghaturhhtij v. Baghuhar Dayal 
(7). ” In an arbitration conducted under the 

orders of the Court, the Court has very large 
powers of control. Against interminable 
delays at any rate it can provide at once by 
its order spooifying the period within which 
the award is to be returned. It seems to me 
unsound on general principles to invoke the 
inherent jurisdiction of the Court in a matter 
for which provision appears to be made in the 
Code itself.” If this inherent power does 
exist I should in this case recall the arbitra¬ 
tion. If, as I think, it does not exist, then the 
Court's control as against interminable de ays 
is entirely dependent upon the limit of timSi 
and the minimum result of the ooDsiderations 
which I have canvassed is that the unlimited 
authority to extend the time is bad and of no 
effect, if it is to be read as given to the 
arbitrators irrevocably, and without reserva 
tion to the Court of any shred of its 
control. It it should so be read, as the 
original six months have long ago elapsM, 
can supersede the arbitration now. lf» ow 
ever, the reservation can be implied, the same 
result follows, as the office-copy order served 
on the arbitrators is indorsed with 
of time which run out on the 30bh June 19 » 

and the award cannot be completed within 
the next few days (c/. ol. 8). 

According to a recent Patna case [Patto 
Kwnari v. Opendra Nath Gh:se (8)J, where an 
application is made under cl. 15 to set aside 
an award as having been made out of time, 
questions of estoppel may arise, and the Court 
is not then obliged to set the award aside. 

(7) 23 Ind. Oat. 768; 86 A. 364 at j. S60: 12 A. L. 

J- 

(8) 60 lad. Gas. 62; 4 P. Ii. J 265. 


(6) 6 Ind. Gas. 973* 87 G. 387. 
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Asauming that tbia dootrine founded on the 
oases under the Common Law Procedure Aot 
is oorreot and that it also applies in all oases 
where the award is ** otherwise invalid, I 
would point out that the position here is 
very different. The whole of the present 
difficulty arises because there is no award 
and no more than a distant prospect of any. 
By consenting to the order of 27th July 1917 
and by his conduct under it till last September, 
the plaintiff is not estopped from objecting to 
the continuance ot the proceedings ad 
turn, or after they have proved themselves in¬ 
corrigible. Nothing that he can do will entit- 
le any one else to insist as against the Court 
upon the continuance of discreditable and 
inept proceedings under the Court s authority, 
and in a suit which is still before the Court. 

The order will be that all proceedings 
under the order of reference, dated 27th 
July 1917 be discontinued and that the suit 
be restored to its proper prospective list for 
trial. Liberty to apply (or any incidental 
directions or for a speedy trial or otherwise 
as the parties may be advised. Each party 
to bear bis own costs of this applioabion; there 
wiil be no order as to the costs thrown away 
in connection with the reference. 

K s D Order accordingly. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Revision No. 146 op 1922. 

October 12, 1923. 

Present :—Mr. Wazir Hasan, A. J. 0. 

JOGI RAM—Plaintiff—Applicant 

versus 

MOHAMMAD RAFl— Defendant- 

Respondent. 

^tampAct (II<?/1899).S. 2 (2l)Scft. I. Art. 48(d)— 
Power oj attorney in favour of three persons^Stamp 
payable. 

In oomputing the stamp duty payable on a power- 
ol-attorney the Legislature takes no aooouot of the 
number of persons executing tbe power. It is the nom- 
bee of agents appointed and the powers of such agents 
whioh determine the amount of the stamp duty, 
[p. A67y ool. 3.] 


A general powor-of-attornoy executed by two per- 
BODS aulbori^ing three peri^oas to aot jointly ot 
severally falls under olaase (d) of Article 46 of 
Sohbdule 1 to the Stamp Act. [p. 467, ool. 2 ] 

Revision against the decree of the Munsif, 
Utraula, sitting as a Judge, Small Causes 
Court, dated the 25th August 1922. 

Mr. Moti halt for the Applicant. 

JUDGMENT. —This is an application 
under section 25 of Aot IX of 1887. Tbe ap¬ 
plicant was the plaintiff in the suit out oE 
whioh this application arises. His plaint has 
been rejeotou and the order of rejeotion says 
that this has been don© under O. VII, r. 11, 
of the Code of Civil Procedure. The ground of 
tbe order is that the general agent, who pre¬ 
sented the plaint, was not authorised to do so 
for tbe reason that tbe power of-attorney, 
whioh be held, was on a stamp paper of Rs. 5 
only and it was on behalf of two persons 
while the plaint was being tiled only on behalf 
of one of suoh two persons, that is, tbe plaint¬ 
iff' in tbe case. 

1 am of opinion that the order oomplained 
of cannot be sustainod. As to the stamp duty 
I think the duty of Rs. 5 paid on the power- 
of-attorney is the proper amount payable under 
clause {d) of Article 48 of Schedule 1 of Aot 11 
of 1899. The detinition of power-of atfcorney 
in section 2, sub-seccion (21), of the Act and 
tbe olassitioatioD of such powers in the said 
Article makes it clear that in computing the 
stamp duty payable on a power-of-attorney 
tbe Legislature takes no account of the number 
of persons executing tbe power. It is the 
number of agents appointed and tbe powers of 
such agents whioh determine the amount of 
the stamp duty. In the present case the 
power authorised only three persons to aot 
jointly and severally in more than one trans¬ 
action or in other words generally. 1 am, 
therefore, of opinion that the duty of Rs. 5 
paid in respect of the power-of-attorney in 
question was the proper duty. 

On the question whether one ol the three 
persons appointed as agents under this power- 
of-attorney can aot separately. I am of opinion 
that on a proper construction of the power-of- 
attorney each agent is authrised to aot seve¬ 
rally as well as they are all authorised tc apt 
jointly. 
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I, therefore, allow the application, set aside 
the order of the Court below and direct that 
Court to restore the suit to its original number 
in the register of suits and to proceed to dis¬ 
pose of it according to law. As the opposite 
party has not appeared I make no order as to 
costs in this Court. 

z. K. Eevisicn allowed. 


BOMBAY HIGH COURT 

Second Civil Appeal No. 83 OF 1923. 

March 7, 1924. 

HOSHANNA DEVANNA NAIK 
—Plaintiff— Appellant 

versus 

DEVANNA BANAPPA NAIK— 

Defendant—Respondent. 

Bifidu Law^MHaJcshara^Pariitim^Siep-7)iothcr, 

share of. 

Uodor tbo Hindu Mttakshara law, on a partition 
of joint family property the stepmother is entitled 
to a share, [p. 468, ool. 2 3 

JairatK Naihu v. Nathu Shaviji, 3l B. 64 ; 8 Bom. 
L- a. 632, relied on. 

Appeal from the decision of the District 
Judge, Kanara, in Appeal No. 85 of 1923, 
amending the decree passed by the Subordi¬ 
nate Judgei Karwar, in Civil Suit No. 266 of 
1919. 

Messrs. G. P. Murdeshwar and D. B. 
Ugrankar^ for the Appellant. 

Mr. Nilkmith Atmaram, for the Respond¬ 
ent. 

JUDGMENT. 

Macleod, C. J.— The plaintiff filed this 
suit for partition against the first defendant 
his father and defendants Nos. 2 to 6 his step¬ 
brothers : He claimed one-seventh share in 
the family lands, house, moveables, ornaments 
and trade of the joint family, Honamma, 
the wife of the first defendant, was afterwards 
added as a party respondent in the appeal. 
The lower Court passed a partition decree 
directing that tho plaintiff should be declared 
the owner of the ono-Bevenbh share in all the 


properties of the joint family. 

In appeal, tho question arose whether Ho¬ 
namma was entitled to a share in the parti¬ 
tion. luJairam ^athu v. Nathu Shamji {i) 
a partition suit was filed by a Hindu son 
against his father and brothers. It was held 
that the father’s wife on partition was entitled 
to a share equal to that of the son, but from 
her share the value of any stridhan received 
by her as a gift from her father-in-law or hus¬ 
band would have to be deducted. The patties 
were Bhatias and would presumably be gov¬ 
erned by the Mayukha. But it seems to have 
been conceded in the argument that the 
claim of the mother or step-mother fora 
share in the partition should be admitted. 
The provisions of the Mitakshara, which gov¬ 
ern tho present case, are perfectly clear : 
Ch. I, section 2, pi. 8, is as follows ; — 

Two sorts of partition at the pleasure of 
the father, namely equal and unequal have 
been stated. In the case of equal partition 
if it makes the allotment equal, his wives, to 
whom no separate property has been given by 
tho husband or the father-in-law, must be 
rendered partakers of like portions.” 

It appears to have been urged by the plaint¬ 
iff-appellant that as Honamma was his step* 
mother, she was not entitled to share in the 
partition. But if plaintiff had been her son, 
undoubtedly she would be entitled to a share, 
and it seems to me there can be no reason for 
depriving her of her share in the partition 
because the plaintiff was the son of the first 
defendant by another wife, now deceased. We 
think the District Judge was right in holding 
that Honamma was entitled to share in the 
partition, and in directing the clause awarding 
past mesne profits to be deleted. The appeal, 
therefore, fails and roust be dismissed with 
costs. 

Shah, J.— I agree. I desire to add that this 
case comes from the District of Kanara and 
the parties would be governed by the Mitak^ 
shara. The case of Jairam Natku v. Natku 
Shamji (1) was governed by the Vyavdhata 
Mayukha. But it is sufficient to state that on 
this point there is no difference between the 
Vvavahara Mayukha and the Mitaksharai and 
that this conclusion is based upon the express 
text of Yajnavalkya. 

N. H. Appeal dismiesed, 

(1) 81 Bom. 64 ; 8 Bom. Ii. B. 683. 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

Rent Appeal No. 17 of 1923. 

September 11, 1923. 

Present Mr. Wazir HaeaD, A. J. C. 

GANGA PRASAD —Defendant— 

Appellant 

versus 

BACHOHU LAL —Plaintiff— 

Respondent. 

Agra Tenancy Act ill of 1901) s. 164 —Suit for pro¬ 
fits against Lambatdnt— of 
proof. 

Where m a salt for prolite against the I/atn6ar(far 
a oo-sharer wishes to charge the Lambardar beyond 
what 13 admitted, on the ground that be has ooUeot* 
ed more, or might, but for gross negligence or mis. 
oonduot. have oolleoted more than what is admitted, 
it lies on the oo-sharer to prove bow much more the 
Lambardar has oolleoted or might have oolleoted, 
but for bis gross negligenoe or misconduot, than is 
admitted, [p. 469, ool. 2.] 

Arjun Singh v. Oanga Bakhsh, 4 0 0 1, followed. 

Dayal v. Must- Btttu, SO & A. L. B. 997 ; Suraj 
Prasad v. Dcbi Dayal, 66 Ind. Gae. 739 ; 25 0. C. 49; 
8 O. L. 3. 485; (1922) A. I. B. (0 ) 119, referred to. 

Appeal against the judgment and decree of 
the Second Additional District Judge, Unao, 
dated the 29th March 1923, oonhrming the 
judgment and the decree of the Deputy Collec¬ 
tor, Unao, dated the 18th August 1922. 

Mr. AUuddin, for the Appellant. 

Mr. Mohammad Arabi, for the Respondent. 

JUDGMENT. —The appellant, Ganga 
Prasad, is the lambardar of village Bebta 
Mnjawar in the district of Unao. The res¬ 
pondent, Baohobu Lai, is oo-sbarer of that vil¬ 
lage. He brought the suit for profits against 
Ganga Prasad and his other co-sbarers in res¬ 
pect of rabi 1325 F. to kharif 1328 F. The 
amount of profits claimed was Rs. 739-1 on 
the basis of gross rental. The evidence show¬ 
ed that on the basis of the same rental it 
came to Ra. 668-5-6. The Court of first ins¬ 
tance decreed the claim against the appellant 
for this amount. The appellant was dissatis¬ 
fied with the decree of the Court of first ins¬ 
tance and consequently be appealed. His 
appeal was, however, dismissed by the Second 


Additional Dintriot -Tud^fo of Lucknow. Thin is 
a second appeal from the dooroo of the l.iab- 
mentioned Court. 

The appellant admits his liability on the 
basis of actual realizations, the total amount 
of which comes to Rs, 376-1-6. The appeal in 
this Court as in tlie Court below oltallenges 
the appellant’s liability for the difference 
between Rs. 663-5-6 and Rs. 376-1-6, that is 
Re. 292-4r. Both the Courts below have 
presumed negligence on the part of the appel¬ 
lant on the basis of the vast difference bet¬ 
ween the gross rental and the actual collec¬ 
tions. There is no other evidence as to the 
lambarclar's negligence. I am of opinion that 
the presumption is not well founded. Tliore 
is no all(!gation whatsoever either in the 
plaint or anywhere in the oral pleadings as 
to a charge of negligence against the him’ 
bardar. In the case of Arjun Singh v. Ganga 
Bakhsh (1) Mr. Spankie, A. J. C., held that 
when a co-sharer wishes to charge the lam¬ 
bardar beyond what is admitted on the ground 
that he has collected more or might bub for 
gross negligence or misconduct have collected 
more than what is admitted it lies on the oo- 
sharer to prove how much more the lambir- 
dar has collected or might have collected bub 
for the gross negligence or misconduct than is 
admitted. In the case before him the view 
of the Court of first appeal was that “ when 
a lambardar says ‘ I have collected Rs. 60 
out of Rs. 100. I think the onus is on the 
lambardar to show that he did not ooUeot 
more and that be was not guilty of gross 
negligenoe.” Mr. Spankie made the following 
observations in relation bo the remarks quoted 
above : If the proposition of the Second 
Diabriob Judge, when the lambardar admits 
that he has only oolleoted 50 per cent, of the 
rent-roll means, that, where the oo-sharer 
alleges that the lambardar has collected or 
might bub for gross negligenoe have collected 
100 per cent., or say 80 par cent, the lambar¬ 
dar must prove that be did nob collect 100 
per cent., or 80 per cent, or was nob guilty of 
gross negligence in nob doing so, it is errone¬ 
ous.” The view taken by Mr. Spankie has not 
authoritatively been dissented from in any 
case that I am aware of. On the contrary, 
the principle laid down by him was accepted 
by a Bench of this Court in the case of Dayal 

UJ 4 0 0,1, 
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V. MuU. Bittu (2). The case ot Suraj Prasad 
V. Dehi Vayal (3) does not, in any manner, 
shake the authority o£ the decision o£ 
Mr. Spankie. 

In the Court below it svas argued on behalf 
of the appellant that the year of 1326 F. was 
a famine year. As regards this the learned 
Judge observes that a perusal of the state¬ 
ments filed by the 'poixoari does lend some 
support to this ooutention. The percentage of 
arrears of rent in other years is not at all 
remarkable while it is extraordinarily large 
in the year 1326 F. This fact though for the 
first time brought to the notice of the learned 
Judge of the Court should certainly have 
been taken into consideration in forming the 
presumption on which alone the judgment of 
the learned Judge is founded. I hold that the 
Court below had no evidence before it to 
show that the lambardar is guilty of negli¬ 
gence or misconduct. 

I, therefore, allow the appeal, set aside the 
decree of the Courts below and in lieu thereof 
grant a decree to the respondent for the sum 
of Rs. 376-1-6 only. The parties will receive 
and pay costs in all the three Courts in pro¬ 
portion to their success and failure. 

z. K. Appeal allowed. 


(3) 8 0. & A. L. R. p. 297. 

13) C5lad. Caa. 739 ; 95 O. C. 49 ; 8 0. L. J. 485 ; 
(1922) A. I. B. (0.) 149. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 282 op 1923. 

February 4, 1924. 

Present :—Mr. Kinkhede, A. J. C. 
KANHAIYALAL KALAR— Applicant 

versus 

LACHH1~Non-applioant. 

Civil Procedure Code [Act V oj 1008) s. H—Defend- 
ant—i^ame struck of!y whether party wxder s. 47— 

A defendant against whom the olaiin la nob dia- 
misaed but whose oame is struok out the rooord 


at the plaintiS'a own instaooe is not and oannot be 
regarded as a party to the suit or the deorea within 
the meaning of aeotion 47 of the Civil Piooedare 
Code, as there is no formal expression of an adjadi- 
oatioD which, so far as he ia concerned, 'oonolusively 
determines the rights of the parties with regard to 
all ot aoy of the matters in oontroversy in the suit, 
[p. 470, ool. 2.] 

Zri^Jmappa Mudaly v. Periaswamy MudalyyZ'i 
Ind. Cas. 207 ; 21 M. L. T. 121 ; 5 L. W. 869 ; 32 
M- L- J. 532 : 40 M. 964 : Laxman v. GanpaU 69 
Ind. Cas. 786 ; 16 N L. B. 146, relied on. 

Revision against an order of the District 
Judge, Hoshangabad, dated the 25th September 
1923. 

Mr. A. V. Khan, for the Applicant. 

Mr. \V. B. Puranick, for the Non-applicant. 


ORDER. -I think the order sought to be 
revised is correct and I do not see any valid 
reason to set it aside. The Court below had 
jurisdiction to pass it, under law and I am not 
prepared to hold that that Court has acted in 
the exercise of its jurisdiction, illegally or 
with material irregularity which would call 
for interference in revision. Moreover the 
point appears to me concluded by the previ¬ 
ous decision of this Court reported in Laxman 
V. Ganpat (1). A defendant against whom thb 
claim is not dismissed but whose name is 
struok out from the record at the plaintiff s 
own instance, is not and oannot be regarded 
as a party to the suit or the decree, as there 
is no formal expression of an adjudication 
which, BO far as regards the Court expressing 
it, conclusively determines the rights of the 
parties with regard to all or any of the mat¬ 
ters in controversy in the suit. Here as soon 
as the present non applicant asserted that she 
was not a necessary party to the suit, the 
plaintiff—applicant at once amended the plaint 
and struok out her name. She thus ceased to 
be a party to the suit. The mere fact that 
this is mentioned in the decree, or that her 
name is shown in the decree, and that costs 
awarded to her by the order directing her 
discharge, are also mentioned therein as 
ed to be paid, do not make her a deoree-hol* 
der, because the definition ot a decree-hold¬ 
er” requires that he or she must be a person 
in whose favour a decree has been passed. It 
is argued that she is a *' decree-holder 
because in her favour an order callable of 
execution has been made. Bub an order 

( 1 ) 52 Ind. Cas. 736 ; 16 N. L* R. 146. 
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is nob a decree " bo as to conclusively deter^ 
mine the rights ol the parties in respect of 
any matters in controversy in the suit. I do 
nob, therefore, see any reason to bold that the 
applicants’remedy lay under section 47, Civil 
Procedure Code. The view taken in Krishn- 
appa Mudctly v, Periaswamy MuJaly (2), 
which was followed by Mitra Additional Judi¬ 
cial Commissioner in the aforesaid reported 
case appears to me to be sound. The view 
taken in Vaddadi Sannamma v. Kaduganti 
Eadhabhayi (3), does nob necessarily conflict 
with the view which I take as the facts here 
found also fall within the scope of the princi¬ 
ple recognized there. 

The application is, therefore, dismissed with 
costs. 

Z. K. Application dismissed. 

(•3) 88 Tad. Cafi. 897 ; 21 M. L. T. 121 ; 5 L. W. 
869 ; 82 M- L. J. 63i ; 40 M 964. 

(3) 48 Ind, Gas. ; 41 M. 418 (F. B.) ; 22 M. 
L. T. 682 ; 34 M. L. J 17: (1918) M. W. N. 23 ; 7 L. 
W. 204. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeals Nos. 278 and 

332 OF 1922. 

May 28, 1923. 

Present : —*Mr. Wazir Hasan, A. J. 0. 

EAM NATH and another—Defendants— 

Appellants 

versus 

RAM HARAKH and others—Plaintiffs — 

Respondents. 

Hindu Lato-^ Joint family property—Mortgage by 
one member—‘Legal necessilyt proof of — Recihl »» deed, 
whether sufficient-^Creditor, duty of—Proof impossible 
by lapse of time^Becital, when can be relied o». 

A recital in a mortgage-deed exeouted by^ one 
member oi a joint Hindu family ie not a substitute 
for evidence of neoessity, and tbe creditor mu^t prove 
foots whioh embody the representations of the alleg¬ 
ed needs of tbe estate, and the motives induenoing 
the immediate loan. [p. 478, ool. 2]. 


Sahu Ram Ohandra V. Dhup Singh, 90 Ind Oaa 
280 ; 44 I. A. 126; 2l C. W N. 698; 1 V. L. W. 657; 15 
A. L. J. 437 ; 10 Bom. L R. 498 : 6 C. L. J. I ; H3 

M. L. J. 14 : (1017) .\r. w. N. 190 : 22 .M. L. T. 2-2 ; 
6 L. \V. 218 ; 89 A. 187 iP- G.) . Jiunaoman- 

pcreaiid Pnnday v. Mussammat DabKiee Muuraj Koon- 
werce, 6 M. I. A. 308 at p. 420 ; 18 W. R. tl N. ; 
Sevestte 25 N. ; 2 Suth. P. 0. 2y ; 1 Sar. P. C. 

552 ; I'J E. R. 147, relied 00 . 

Brij Lai v. Inda Ktinwar, 23 Ind- Cas. 716 ; 36 A 
1S7 ; 26 M. L .1. 442 ; 18 C. W. N, 640 ; 12 A. L. J. 
496 : 19 C. L. J. 469 ; (1914) M. \Y. N. 405 : 15 M. L- 
T. 996 ; 16 Bom. L. R. 862 ; 1 L. W. 704 (P. 0.), re¬ 
ferred to. 

Where proof of the faot» ju-^tifyiag legal necd:4<)ity 
or representations in respeot of suoh a neoe-isity has 
become impo:4.«ible by lap,e of time the rental will 
be saffioient evidence to support the deed provided 
that there are independent oiroumstances which are 
suob as could justify a reasonable belief in the truth 
of the reoital. [p. 474, ool. l.J 

Nanda Lai Dkur Biswas v. Jagat Kishore Acharjya 
Chowdhuri, 96 Ind- Cas. 420 ; 44 G. 186 at p. 196 ; 20 
M. L. T. 335 ; 81 M. L. J. 663 ; il916) 2 M W. N836 
4 L. W. 458 ; 18 Bom. L. R. 866 ; 14 A. L. J. 1103 ; 
24 0 L. J. 487; 1 P. L. W. 1 ; 21 0 W. N. 2-56; 
10 Bur. D, T. 177 ; 43 I. A. 243 (P. 0.), followed. 

Appeals from tbe decree of the District 
Judge, Rae Bareli, dated the 3 let July 1922, 
reversing the iecreo of the Muosif, Partabgarh, 
dated the 30th June 1921. 

Mr. All Mohummad and Dr. J. N. Misra, 
for the Appellants. 

Mr. Badha Krishna, for the Respondents. 

JUDGMENT.—The facts are as follows. 
Rajpal Singh defendant No. 1 is a member of a 
joint Hindu family consisting of his father, his 
eons his brother and bis brother s sons. All 
these persons are defendants to the suit out of 
which these appeals have arisen. On the 31st 
October 1907 he executed a deed of mortgage 
in favour of the plaintiffs’ father for a sum of 
Rs. 150 carrying interest at the rate of 2 per 
cent, per mensem. This suit is brought for the 
purpose of enforcing that mortgage by sale of 
the mortgaged property. The other defendants 
are prior and subsequent transferees of the 
property in suit. Tbe suit was dismissed by 
the Court of flrst instance but on appeal tbe 
District Judge has reversed the decree of the 
Court of flrst instance and decreed the suit. 
This is an appeal from the last-mentioned 
decree. In the decree of the lower Appellate 
Court the plaintiffs' costs of both tbe Courts 
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aro directed to bo paid by the defendants. 
Amongst these defendants are included defend* 
ants Nos. 4 and 5, ^bo were impleaded as prior 
mortgagee? App-^al No. 27^ is by them and 
the cnly ground urged before me to-day by the 
learn- (1 pleader for the appellants is tho ques¬ 
tion of costs. The learned pleader for the res¬ 
pondents accepts the validity of tho objection 
by the appellants as against the decision of the 
Court below in the matter of costs. That 
appeal will, therefore, be allowed and the appel¬ 
lants will be discharged from any liability to 
pay tli'^ costs of any other party to the suit. I 
am not prepared to go further than that and 
award co«t3 to tho appellants as against the 
other parties. 

The property mortgaged is admittedly the 
joint family property and tho decree with 
which I am now concerned raises the ques¬ 
tion as to whether the loan for the security of 
which tho mortgage was executed or any part 
of it was incurred by Bajapal Singh for legal 
necessity. Tlie details of tho entire sum of 
Rs. 150 may ho gathered from the deed of 
mortgage to be as follows:— 

(l). To meet tho expenditure of the suit 
In rf> Txam Singh v. Knndhai Singh in the 
Court of the Subordinate Judge of Partab- 

garh.Rs. 25; (2) Price of grain seed 

taken from the the mortgagee for the purpose 
of tho cultivation of the sir and khudkasht of 

Ram Sing, the father of tho executant. 

Bs. 50: (3) Taken in cash on the date of the 
execution of the deed for the purpose of pay¬ 
ing the pleader’s fee in the case mentioned 
above.Bs. 75. 

It was admitted that the defendant No. 1 
had paid Bs. 300 through Chandrapal Singh 
defendant No. 7 who is a subsequent trans¬ 
feree. as stated before, the plaintiffs towards 
tho debt due under the bond in suit {Vide 
paragraph 7 of the plaint) and it is common 
ground between the parties that this payment 
wan made on the 14th October 1916. The 
plaintiffs have given credit for this amount to 
the moitgagoe. 

As to the first item, the Court of first in¬ 
stance held that no legal necessity with refer¬ 
ence to it wan established and it declined to 
treat the rec tal in the deed as sufficient evid¬ 
ence of legal necoesity in the particular oir- 
oumstanccs of this case. As regards the third 
item, that Court came to the oonolusion that 


a sum of Bs. 60 out of Bs. 75 was for legal 
necessity as having been paid to the pleader in 
the case mentioned in the deed towards the 
payment of his fee. As regards the second item, 
that Court held that there was no reliable 
evidence alniiule the deed to prove that that 
amount was taken for the purposes mentioned 
in the deed. In conclusion, it held that the 
only part of the money borrowed under the 
mortgage in suit was the sum of Bs. 60 paid to 
the pleader in the case which is mentioned in 
the document. But in viow of the fact that 
the plaintiffs had already received a sum of 
Bs. 3000 towards the satisfaction of the debt 
in suit which amount was more than was 
validly binding on the family property it 
dismissed the plaintiffs’ suit altogether. The 
plaintiffs appealed to the Court of the District 
Judge of Rae Bareli. That Court has held that 
the whole of the amount borrowed under the 
mortgage in suit was for legal necessity. 

As regards item No. 1, that is the sum of 
Rs. 25, I am of opinion that the finding of the 
lower Appellate Court that it was borrowed 
for legal necesssity is correct. Exhibit 2 is the 
plaint of the suit mentioned in the docu¬ 
ment. It was filed on the 25th June 1907 
and tho recital in the mortgage deed is that 
this item was borrowed on the 23rd June 1907. 
It is, therefore, reasonably probable that this 
sum of Rs. 25 was borrowed for the purpose 
of the suit which began by the plaint of the 
25th June 1907 and the recital contained in 
the deed with reference to this sum is true. 

As regards item No. 3 it is admitted before 
me that the sum of Rs. 60 borrowed for the 
object of paying the pleader’s fee was borrowed 
for legal necessity and, therefore, it is effective 
as against the family property. Bub it is con¬ 
tended that there is no evidence outside the 
recital in the deed in suit to prove legal ne¬ 
cessity with reference to the remaining sum 
of Bs. 15. 

As regards the second item of Rs. 60 it is 
contended that apart from the recitals there 
is no evidence whatsoever to justify the finding 
that this sum represents the prioe of grain 
seed utilised in the cultivation of the family 
sir and khudkasht lands. The decision of the 
learned District Judge in respect of the two 
points just now mentioned is exolueively bas¬ 
ed on the recitals contained in the deed. The 
learned pleader for the plaintiffs-respondents 
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attempted to support the finding with reference 
to the evidence of a witness as well. Tliat 
■witness is Ohandrapal Singh (P. W. 9). The 
Court of first instance rejected his evidence on 
this part of the case as unreliable and gave ex¬ 
cellent reasons for doing so. The judgment of 
the learned District Judge makes no reference 
to that evidence except in the sentence : The 
story of accounting for the grain debts, whe¬ 
ther true or not, does not affect the question 
of the grain purchased for sowing sir and khud- 
kasht as set forth in the recital of the mort¬ 
gage-deed”. The story referred to in this 
quotation is the one which was narrated by 
the witness Ohandrapal Singh. The Court of 
first instance disbelieved this story and the 
inference from the observation of the learned 
District Judge is that he was not prepared to 
believe it either. I must, therefore, not allow 
that evidence to be used in second appeal be¬ 
fore me. 

The point of law in which this appeal 
resolves itself is this : Has the lower 
Appellate Court properly applied the rule 
of law allowing the recitals in the deed 
of mortgage to be used as evidence against the 
other members of the family ? In the case of 
Sahu Bam Chandra v. Bhup Singh (1) Lord 
Shaw made the following observation in res¬ 
pect of the powers of the manager and head 
of a joint family with regard to the joint 
family property :—“ The principle in regard to 
this is analogous to that of the power vested 
in the head of a religious endowment or muth 
or of the guardian of an infant family. In all 
of the oases where it can be established that 
the estate itself that is under administration 
demanded, or the family interest justified, the 
expenditure, then those entitled to the estate 
are bound by the transaction.” On the ques¬ 
tion of the onus of proof His Lordship quoted 
the following passage from the judgment of 
Lord Justice Knight Bruce from the well- 
known case of Sunoomanpersaud Panday v. 
Musammat Babooee Munraj Koontveree ( 2 ):— 

The presumption proper to be made will vary 
with oiroamstanoeB and must be regulated by 

(1) 9D Ind. Oas. 200; 44 I. A. 126 ; 21 0. W. N. 
698; 1 P. L W. 667 ; 16 A. ti. J. 437 ; 19 Bom. L. B. 
498; 36 0. Ii. J. 1; 98 M. L. J 14; (1917) M W. N. 
489; 93 M. L. T. 93; 6 L, W. 218; 89 A. 487 (P. 0.). 

(9) 6M.I.A. 893 at p. 430; 18 W. B. 81 N. Sevss- 
totae N. 2 Bath. P. 0. J. 29; 1 Sar. P. a J. 663; 19 
B. B. 147. 


and bo dependent on them. Thus where the 
mortgagee himself, with whom the transac¬ 
tion took place, is sotting up a charge in his 
favour made by one whose title to alienate he 
necessarily knew to be limited and qualified, 
he may be reasonably expected to allege and* 
prove facts presumably better known to him 
than to the infant heir ; namely, those facts 
which embody the representations made to 
him of the alleged needs of the estate and the 
motives influencing his immediate loan.” 

_ The rule of law, therefore, is that the cre¬ 
ditor must prove facts which embody the re¬ 
presentations of the alleged needs of the estate 
and the motives influencing the immediate 
loan. The question in this case is ‘Has this 
onus been discharged by merely reading the 
recitals in the deed in suit.’ I am clearly of 
opmion that a recital is not a substitute for 
evidence of the facts which a creditor must 
prove under the dictum of Lord Justice Knight 
Bruce quoted above. If it were not so the 
principle of the protection of the joint family 
property enunciated by the Mitakshara will be¬ 
come wholly illusory for it will be always possi¬ 
ble for a creditor to prepare the deed charging 
the family property in a manner so as to make 
it contain both the representations and the 
motives influencing the loan and thereby be 
entitled bo the verdict of having discharged the 
onus that law placed on him. In the case of 
Brij Lnl v. Indor Kunwar (3) Mr. Ameer AH 
in delivering the judgment of Their Lordships 
of the Privy Council made the following 
observation ;—“ The onus of supporting a sale 
from a Hindu widow is undoubtedly on the 
purchaser. In the present case the appellant 
has adduced no evidence to prove legal neces¬ 
sity as would bind the husband’s estate. He 
has relied simply on the recitals in the 
schedule attached to the sale-deed. Recitals 
in mortgages or deeds of sale with regard to the 
existence of necessity for the alienation have 
never been treated as evidence by themselves of 
the fact. And it has been repeatedly pointed out 
by this Board that to substantiate the allegation 
there must bo some evidence aliunde” At-the 
best such recitals may serve as an aid in the 
determination of the question of legal necessity 
provided that there are olroumstanoes or direct 

(8) 93 Ind. Oaa. 716; 38 A. 187; 96 M. L. J. 442 ; 
180. W. N 649; 19 A. L. J. 495; 19 0. L. J. 469; 
(1914) M. W. N. 403; 16 M. h. T. 395 ; 10 Ban. L. R. 
862; 1 ti. W. 794 (P. 0.). 



474 


INDIAN OASES 


[1924 


VISHNU NARAYAN DEO V. KE8HAV GAJANAR PATBEAKE 


evidence aliunde fcbe deed in aulb aupporbmg 
the ferubb o£ fcbe reoitala. In cases where 
“feime goes by, and all the original parties 
to bbo traneaction and all those who oould 
have given evidenoo on the relevant points 
have grown old or passed away, a recital con¬ 
sistent with the probability and oircumsbanoea 
of the case, assumes greater importance, and 
cannot lightly beset aside"—per Lord Buck- 

master in the case of ^anda Lai DHut t. 
JagatKishore Acharjya Chowdhuri (4). No 
party can be asked to prove the impossible and 
when proof of the facts justifying legal neces¬ 
sity or representations in respect of such a 
necessity has become impossible by lapse of 
time, the recital will be sufficient evidence bo 
support the deed provided that there are inde* 
pendent oiroumstanoes which are such as 
would justify a reasonable belief in the truth 
of the recital. 

In the present case the only reason pointed 
out is that the mortgagee is dead. That in 
my opinion is not enough to attract the appli¬ 
cation of the rule laid down by Lord Buck- 
master in the case just now referred to. Nob 
only that there is no justification for a presump¬ 
tion that no direct evidence bearing on the 
transaction in question is available but on the 
other hand the plaintiffs adduced direct 
evidence in support of their case but it has 
been disbelieved. If the plaintiffs have a 
money-lending business, which they seem 
to have, they should presumably be possessed 
also of account-books relating to the business. 
No such account-book has been produced, nor 
any explanation given as to their non-produc¬ 
tion, I am, therefore, of opinion that the 
plaintiffs have failed to prove that the sums 
of Bs. 16 and 60 were borrowed for legal 
necessity. I also agree with the Court of first 
instance that inasmuch as the plaintiffs have 
received a sum of Rs. 300 towards the dis¬ 
charge of the debt in suit and as that sum is 
more than what will be due to them in res¬ 
pect of the loan of the two items of Bs. 26 and 
Bs. 60, that is Rs. 86 in all together with the 
interest at the rate of 2 per cent, per mensem 
from the date of the execution of the deed in 
suit to the date of the payment of the sum of 

(4) 86 Ind. Gas. 420; 44 0. 186 at p. Ifi6: 20 M. h. 
T. 336; 81 M.Ii.J. 668; 0916) 2 M. W. N. 836; i L. W. 
468; 18 Bom. L. R. 8'58; 14 A. L. J. 1108; 24 C. L. J. 
487; 1 P. L. W. 1; 21 G. W. N. 926; 10 But. L. T. 177; 
48 I. A. 349 {V. 0.). 


Rs. 300, they are entitled to no decree in this 
suit. The result is that the appeal is allowed, 
the decree of the lower Appellate Court is set 
aside and that of the Court of first instance 
restored. The plaintiffs will bear the costs 
incurred by the defendants Nos. 1, 2, 8, 9,10, 
11 and 14 in all the Courts. 

K. s. D. Appeal allotted. 


BOMBAY HIGH COURT, 

Civil Extraordinary Application 

No. 205 OP 1923. 

Mkroh 13, 1924. 

Present ; —Sir Norman Macleod, Kt., Chief 

Justice. 

VISHNU NARAYAN DEO—Plaintiff- 

Applicant 

versus 

KE5HAV GAJANAR PATBHABE- 

Defenda NT—Opponent. 

Guardian' and Mmor^Proniis:tO)’y note tahen by 
guardian Suit by minor, whether Mmpetent- 

A miDor 19 nob entitled to institute a suit on * 
misgory note taken by his guardian. If the guatdiau 
fails to briog the suit, the minor can on hia oommg 
of age eue him for negligence, (p. 476, ool. !)• 

Banianuja Ayyangar v- Sadagopa Ayyangar, 29 M. 
206 ; 16 M. L. J. 249, followed. 

Application against the decision of the Judge 
of Small Cause Court, Poona, in Suit No, 4893 
of 1922. 

Mr. B. G. Boo, for thej Applicant. 

Mr. A.'G, Sathayet for the Opponent. 

JUDGMENT.— The plaintiff filed this 
suit on a promissory note dated June 10,1906. 
The promissory note was taken by his guardian 
when he was the minor. The plaintiff sought 
to prove that he was entitled to sue on the 
note; within three years of his attaining ma¬ 
jority. It does appear from the Bosnama of 
the case.:'that after it had been called for 
hearing on several occasions, Exhibit. 7-A was 
produced purporting to be a oertifioate as 
regards the«2majoriby of the plaintiff having 
occurred on 9th December 1919. The Judge, 
boTvever, remarks:— 
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" Now minor having attained majority sues. 
Bab bii birth oertiboate or evidence to prove 
his minority and to bring claim in time is not 
produced. This is a stale claim o( 190G. 
Hence plaintiff must have bled his suit with 
all evidence ready. It is six months siuoe 
suit, there is no evidence to support plaint 

I doubt very much whether Exh. 7-A could 
be considered as evidence that the plaintiff's 
birth date was 9bb December 1898. But the 
real point in the case has not been observed, 
namely, that section 6 of the Indian Limita- 
tion Act does not apply. The note was given 
to his guardian, and bis guardian could have 
sued on it. The minor was not entitled to 
institute a suit on the note. That was decided 
in Ramanuja Ayyangar v. Sadagopa Ayyangar 
(1). The guardian having taken the note, he is 
the person entitled to sue on it, and the suit 
would be barred if it was not brought within 
the ordinary period of limitation* The only 
right which the minor could have on hie 
coming of age would be the right to sue his 
guardian for negligence. Buie discharged with 
costs. 

N, H. discha / rged . 

<1) 28 M. 205 ; 15 M. L. J. 249. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 230 of 1922. 

May 28, 1923, 

Present :—Mr. WazirHassan, A. J. 0. 

MAHABIB PRASAD— Plainiipp 
—Appellant 
versus 

SBBA3PAL SINGH and another 
-Defendants—Respondents. 

Hindu Latv-^Joint family^ Separation oj one mem- 
her, ej/oci oj—Intention of other membere^Presump- 

turn. 

Under the Hindu Law there Is no presumption, 
wIlMa one oo-peroener separates from others, that the 
lattes temain uaitad. (p. 477, eol. 1). 


Where however the diarupbion of the Abate of every 
member of a joint Hindu family is made inoidentally 
with the sole objaot of detorinioiag the share of the 
outgoing member, and the intention <of the other 
members is to oontinue to be joint, a division amongst 
them does not follow as n. necessary corollary of law 
from the fact of eeparabion of one member only. But 
there is no presumption of a oontinuanoe of jointness 
either, (p. 476, ool, 2) 

Palaniammal y- Muthuvenkatachala Maniagarar, 
43 Ind Oas 888 ; 33 ^1. L J. 269 ; Balabux v. Rukh- 
mabai, 80 C. 726; 80 I. A. 180; 7 C. W. N. 642; 6 Bom. 
D. R 469 ; 8 Sat P. C. J. 470, followed. 

Appovier v. i?a» 2 a Subba Aiyan, 11 M. I. A. 76 ; 
8 W. R P. 0 1:1 8uth P. 0. J. 667 ; 2 Sar. P. 0. J. 
218 ; 20 E R. 80 ; Joy Narain Giri v. Grish Chunder 
Myli, 5 I. A. 22d : 4 C. 434 ; 3 Sat. P 0. J. 871 : 8 
Ind. Jur 81 ; 2 Ind. Deo. (N. 8.) 276 (P. 0.) referred 
to. 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 7th April 1922, 
upholding the decree of the Subordinate 
Judge, Rae Bareli, dated the 16th January 
1922. 

Mr. Muhammad Wastm, for the Appellant. 

Mr. Bishambar Nath Srivastava, lot Mr. 
Bisheshwar Nath Srivastava, for the Rea- 
pondente. 

JUDGMENT ,—This is an appeal against 
the decree of the District Judge of Rae Bareli 
dated the 7th of April, 1922, oonbrming the 
decree of the Subordinate Judge of the same 
place dated the 16th of January 1922, by 
which the suit of the plaintiff'appeUant was 
dismissed. 

The relief prayed for in the plaint was a 
decree for sale in respect of the property 
covered by the deed of mortgage dated the 
19th of January 1909 admittedly executed by 
Suiajpai Singh, defendant No. 1, in favour of 
the plaintiff. Defendant No. 2, Bbagwat Prasad, 
is the brst cousin of the plaintiff. 

The plaintiff’s case is that the mortgage in 
suit is the joint property of the plaintiff and 
the defendant No. 2 for the reason that it was 
executed at the time when they formed a joint 
Hindu family and the consideration proceeded 
from the funds belonging to the family. The 
defenoe which has prevailed in the Courts 
below was that the joint character of the 
family broke up as far back as 1882*1883 and 
the mortgage in suit was the exolunro pro¬ 
perty of the defendant No. 2, 
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On the pleadings, as briefly stated above, 
the simple issue which arises for decision is ; 
Were the plaintiff and the defendant No. 2 
members of a joint Hindu family on the date 
of the mortgage V This issue on the face of it 
involves a simple question of fact and it has 
been answered by both the Courts below 
concurrently in the negative. Prima facie 
therefore the decision is not liable to be 
challenged in second appeal. The line of 
attack, however, is this. The finding is pri¬ 
marily based upon two documents, Ex. 14 
and Ex. Bl, which evidence a disruption of the 
joint family according to the judgment of the 
lower Courts; but it is contended that on a 
correct interpretation of those documents it 
would appear that only Makban one of the 
three sons of Risal, grandfather of the plaintiff 
and the defendant No. 2, had separated and 
the other members continued to constitute a 
joint Hindu family. A few more documents 
were read before me but if the contention as 
regards the interpretation of Ex. 14 and Ex. 
B 1 fails, the finding of the lower Courts must 
be maintained. 

It will DOW be desirable to state a short 
pedigree. 


Gbasisain 

I 


I 

Bieal 

I 


1 I t 

Badal Ram Naadlal Makhan Lai 

I . I 1 

Bbagwab Gajadbar. 
I'casad Prasad 
(plaintiS) (Defendant 2) 


I 

Bamdin 


i 


Chitautam Hublal 


Exhibit 14 is an award dated the 23rd 
September 1883, in an aribitration between 
Makhan and Badal, two sons of Risal. It is 
admitted that the effect of the award is the 
separation of Makhan. In my judgment, it 
is the disruption of the entire joint family. 
The terms of the award distinctly show that 
Makhan had separated a year before the 
award and Badal represented the rest of the 
members of the tamiiy in those proceedings. 
The operative portion of the award is the 
allotment of shares in the entire ancestral 
3oint lamily property in the first instance 
between Risal and the descendants of Ramdin 
in equal moieties and then a sub-division of the 
pioioty allotted to Risal into four equal shares 


amongst Risal and bis three sons, Badal, 
Makhan and Nandlal. The words of the 
award are : “ The mode of partition which we 
(the arbitrators) have determined is that 
Chitto and Hublal, sons of Ramdin deceased 
are declared to have half share in the entire 
joint assets and in the remaining moiety four 
equal shares are declared for Risal, Badal, 
Makhan and Nandlal”. The award winds up 
with a further declaration that in the event of 
Risal dying intestate the one-fourth share al¬ 
lotted to him shall devolve on the three 
brothers. Badal) Makhan and Nandlal. The 
award recites the then existing condition of 
things that with the exception of Makban the 
descendants of Risal and Ramdin are still 
living in one house messing together and their 
property is still held joint and undivided. 
Reliance is placed on this recital as showing 
that only Makban had separated and the rest 
of the family continued to be joint. This 
argument necessarily drifted into the question 
of the effect of separation of one member on 
the rest of the family and the subsidiary 
question of reunion. The oases of Santara v. 
Narpat iStngh (1). Banganatha Bao v. 
Narayanasavii Naicker (2), Durga Dei v. 
Balmakund (3), Bangasami Naidu v. Sunda- 
rajulu Naidu (4) and Palaniammal v. 
Muthuvenkataokala Maniagarar (5) were cit¬ 
ed in support of the proposition that the sepa¬ 
ration of one member does not necessarily 
effect a disruption of the entire joint family in 
all oases. 1 agree with the opinion held in the 
case of Palaniammal v. Muthuvenkatachala 
Maniagarar (5J that there is no reason for the 
view that even if a case where the disruption 
of the share of every member of the family is 
made incidentaly with the sole object of deter¬ 
mining the share of the outgoing member 
and the intention of the other members is 
to continue to be joint there is a division 
amongst them as a necessary corollary of law 
following from the fact of separation of one 
member only. But there is no presumption 
of such a continuance either. To my mind 
the judgment of Lord Davey in Batabux v. 
Bukhmabai (6) perfectly clear. He said : 

(1) y O. G. 216. 

(2) 31 M. 482. 

(8) 29 A. 93; 3 A. L. J. 639; A. W. N. (1906) 28?. 

(4) 85 1ud. Caa. 62;31 M. L. J. 472. 

(6) 43 Ind. Gas. 833; 83 M. L. J. 259. 

(6) 80 0. 726; 30 I. A. 130; 7 0. W. N. 642; 6 Bom. 
li. K. 469; 8 tiar. P. 0. ). 470. 
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lb appears to thoir Lordships that tlioro is 
no presumption, whon one co-paroecftr separa¬ 
tes from others, that the latter remain united. 
In many oases it may be necessary in order 
to ascertain the share of the outi^oin^ member 
to fix the shares which the other oo-paroonors 
are or would be entitled to, and in this sense 
the separation of one is said to be a virtual 
separation of all. And their Lordships think 
that an agreement amongst the romaining 
members of a joint family to remain united or 
to reunite must be proved like any other 
fact. " On the question of reunion the find¬ 
ing of the lower Court is: "There is absolutely 
no evidence on the record to prove reunion 
which is the alternative case set up on behalf 
of the plaintiff.” This finding being one of 
fact must be accepted by me as conclusive. 

To come back to the award. To the facts 
which float on the surface of the document, 
the observations of Lord Westbury in the 
leading case of Appovier v. Rama Sub'ia Aiyan 
(7) apply with lull force; " But when the 
members of an undivided family agree among 
themselves with regard to particular property, 
that it shall thenceforth be the subject of 
ownership, in certain defined shares, the 
character of undivided property and joint 
enjoyment is taken away from the subject- 
matter so agreed to be dealt with ; and in the 
estate each member has thenceforth a definite 
and certain share which he may claim the 
right to receive and to enjoy in severalty, 
although the property itself has not been 
actually severed and divided”. In my judg¬ 
ment therefore the award effects a division 
of the entire joint family. 

Ex, Bl. is the will of Bisal dated the 23rd of 
March 1886. It is a disposition in respect of 
his one-eighth share, i. 6., ith of the^^ which 
he received under the partition made by the 
award of 1883 (Ex. 14). It recites the divi¬ 
sion in terms of the award, in faot the langu¬ 
age used is almost the same as of the award, 
and proceeds to make a devise of ‘ my one- 
dghth share ’ in favour of bis two grandsons, 
Mababir and Bhagwat, the plaintiff and the 
defendant No. 2 of this case. It also recites the 
residenoe, mess and property of the sons of 
Bamdin, Bisal's own descendants and of his 

W) 11 M. I. A. 75; 8 W. B. P. 0. 1; 1 Suih. P. C. J. 
% gsK. F. 0. J. 918; 90 E. B. ZO, 


own self as still joint. Now the will of Risal 
admits of no ambiguity whatsuovor. Tlio real 
siguiGcftuoo of it is that ho makes a disposi¬ 
tion of ono-oighbh share which became liis 
own since the partition of 1883. In blio case 
of Joy Narain Girt v. GnshOhunJer Myti (8), 
thoir Lordships of the Privy Counoil regarded 
the making of a Will as a fact indicating tliat 
the testator himself cousiderod that a sepa¬ 
ration had taken place.” The joint residence, 
the joint mess and the absence of any actual 
partition of any property are all consistent 
with tenancy in common. As Lord Davey 
observed in the case of Dalkishen Das v. Ram 
Narain Sahu (9). "They might elect either 
to have a partition of their shares by metes 
and bounds or to continue to livo together 
and enjoy their property in common as before. 
Whether they did one or the other would 
affect the mode of enjoyment, but not the 
tenure of the property or their interest in it. 
Consistently with the broad principle laid 
down in Appovier 8 case, this was deter¬ 
mined by tbo allotment to them of defined 
shares which, to use Lord Woetbury s illus¬ 
tration, " converted them from joint holders 
into tenants in common.” I am, therefore, of 
opinion tliab the ground of attack fails and the 
finding stands. 

The appeal is dismissed with costs. 

9- D. Appeal dismissed, 

(8) 5 I. A. 92=i: 4 0. 484; 3 Sar- P. 0. J. 871; 9 Ind. 
Jut. 91; 2 Ind. Deo. (N.B.) 276 (P.C.). 

(9) 80 C. 788; 30 I. A. 139; 7 0. W. N. 678; 6 Bom. 
L. R 461; 8 Sar. P. C. J. 489 (P.C.). 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 651 op 1922, 

February 25, 1924. 

Present :—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Sbab. 

SUBBA BAMA HEGDE— Plaintiff — 

Appellant 

versus 

VBNKATSUBBA HEGDE— Defendant— 

Bespondenx. 

Transfer of Property Act {IV q/ 1882), s«. 52, 123 
when completi^Donorp whether can revoke gijk 


478 


INDIAN OASES 


[1994 


8 UBBA RAMA HEGDE V. VENKAT80BBA HEGDE 


before registratiofi^lnjunction restraining donee from 
getting gift-deed registered, grant q/—Lis pendens, 
doctrine of, application of. 

It is open to a donOE to revoke the gift before it is 
ocmpleted. (p. 480, ool. 1). 

A gift of immoveable property under section 128 of 
tbe icansfec of property Act oan only be effected by a 
registerel insrrameut. Iherefore a donor can, if he 
is so minded, revoke the gift before registration, and 
obtain an iujunotion from the Court restraining tbe 
done from getting the gift-deed registered, (p. 479, 
ool. 1) 

Venkaii Rama Rcddi v. Pillaii Rama Reddi, 38 
Ind. Cas. 707 ; 40 AI. 204 ; 3l M. L. J. 6‘JO ; 4 L W. 
465 ; 20 il. L. T. 460 ; <1017) M. W. N. 112, Rama- 
ntirUia Ayyan v. Gopala Ayyan, 10 M. 43? ; 6 M. L. 
J. 25:7 ; 6 Ind. Deo (N. S.) J007, diatinguished- 

Per Mackod, C. J.— A transfer of immovoable pro¬ 
perty effected by a donee, by getting tbe gift-deed 
registered during the pendency ot a suit for injuno- 
tion restraining him from getting registration, iB 
vitiated by seolion 52 of the Transfer of Property Aot. 
(p. 430, ool. !;• 

Appeal from the deoiBion of the District 
Judge, Kauara, in Appeal No. 66 of 1921, 
oontirming the decree of the Subordinate Judge, 
Honavar, in Civil Suit No. 248 of 1919. 

Mr. H. G. Coyaject with Mr. S. S. Patkar, 
for the Appellant. 

Mr. Dhirajlal Thakore, with Mr. Batanlal 
Ranchhoddas, for the Beepondent. 

JUDGMENT. 

Macleod, C. J, —The plaintiff in this suit 
waB one Subraya Hariappa Hegde. He alleged 
in the plaint that when bis relation Madappa 
was absent from the village the defendant 
told him that his interest would suffer if he 
acted according to the opinion of Madappa and 
that the defendant would manage his property 
in such a way as would safeguard his interest. 
Having given this improper advice, tbedefend* 
ant had foroiby taken him to Honavar about 
the beginning of the month of Ashadh (Shake 
year 1841) and had got a document written 
and took his signature by a thumb impression 
thereon ; that be did not understand what 
was written in the document, and received 
nothing in return in oonneo-ion with it from 
the respondent. The defendant, In whose 
favour the document was signed, is the 
cousin of the plaintiff. Thereafter the plaint¬ 
iff wished to get the document back and 
objected to its being registered. Accordingly 
his prayer was that it should be declared that 


tbe doouij^ent which the defendant got written 
from him was void and should be given back 
into his possession and that a permanent in- 
junction should be issued to the defendant res¬ 
training him from completing the document 
by getting it registered, 

Tbe suit was filed on July 21, 1919. The 
same day the defendant presented an applica¬ 
tion for regi<itration. On July 24, notice was 
issued calling npon the defendant to produce 
the document in Court. In other words that 
was an application to tbe Court to prevent tbe 
defendant pending tbe suit from registering it. 
However, before any order was passed on the 
notice Subraya died in November. Thereafter 
proceedings took place beforethe Begistrar for 
registration of tbe document. Eventually it 
was registered in June 1920. 

At the hearing of the suit, which was con¬ 
tinued bythe plaintiff's brother’s son to whom 
Subraya had given the property by Will, the 
allegation that the plaintiff had passed the 
document under undue influence and misre¬ 
presentation was negatived, and the decree 
was passed dismissing tbe plaintiff’s suit- An 
appeal from this decree was unsuccessful. 

We are only concerned in this second 
appeal with a point of law, which shortly put 
is as follows :— 

Can a donor of immoveable property, when 
tbe gift can only be effected by a registered 
document, resile from his action before the 
dooumeut has been registered, and if the 
donee refuses to give back tbe document, can 
the donor obtain an injunction from the Conrt 
restraining the donee, from proceeding to 
register the document ? 

Tbe real point in tbe case has not been 
observed by either of tbe Courts below. Both 
the learned Judges seem to think that the 
case was governed by the decision in Venkati 
Rama Reddi v. Pillati Rama Reddi (1). There 
a deed of gift was registered by the donee 
after the death of tbe donor without the leave 
of the legal representative of the donor, and 
it was held that there was nothing in section 
123 of the Transfer of Property Act which re¬ 
quired the donor to be concerned in tbe regis¬ 
tration of the document; all that was required 
was that he should have executed it. Once 

(1) 38 Ind. Cas. 707; 40 M 204: 81 M. L. J. 690; 4 
L. W. 466 ; 20 M. Ij. T- 460; <1917) M. YT- N. 112. 
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finoh an iDStrumenb is duly exooubod, the 
Indian Begietration Aot allows it to be re^^ie- 
tered even though the donor may not agree 
to its registration, and upon rogiebration the 
gift takes effect from the date of the execution. 

If nothing further had been done by 
Subraya except to object to the registration, 
and to refuse to appear before the Registrar 
and admit execution, then undoubtedly the 
donee could have succeeded in getting the 
document registertered even against the 
consent of the donor. But neither that deci¬ 
sion, nor the decision in RamamiTtha Ayyan v. 
Oopala Ayyan (2), which is considered as 
overruled by Vsnhati HctTna Rcddi v. 

Bama Beddi (1), have dealt with the point 
which is before us. It is true that in Bam- 
amirtha Ayyan v. Qopala Ayyn (2) the Court 
was of opinion that " a deed of gift being a 
voluntary transfer remains nudum pactum 
until the donor has done all that is 
necessary to make it legally complete. To do 
so, it is necessary, inter alia^ that it should bo 
registered ; but he can be no more compelled 
to register the deed than to execute it in the 
first instance. The registration of the present 
deed contrary to the supposed donor’s wishes, 
which was ordered by the Registrar, was 
therefore void.” 

It is not necessary to go so fat as that in this 
case, because Subraya filed the suit before the 
document was registered, and if he could obtain 
from the Court an injunction restraining the 
donee from registering the document, dearly 
any subsequent registration during the pend¬ 
ency of the suit would be subject to the final 
decision of the Court, 

Now it has been argued for the respondent, 
that once a donor has executed a deed of gift 
of immoveable property and handed over the 
deed to the donee, it is not in his power to 
withdraw the gift, and as there is no necessity 
for him to take part in the registration of tbe 
document, the donee is entitled to get the 
document registered whether the donor con¬ 
sents to it or not. 

It is necessary, therefore, to examine the 
provisions of the Transfer of Property Aot in 
respeot of gifts to see whether this argument 
oan prevail. Under section 123 ‘*gift*’ is the 
transfer of certain existing moveable or im- 

(S) 10 M. 480; 6 U. L. 387 ; 6 Ind. Dae. (N. B.) 
1007. 


moveable property made voluntarily and with¬ 
out consideration by one person, called tbe 
donor, to another, called the donee, and ac¬ 
cepted by or on behalf of tbe donee. There¬ 
fore there are two things, essential to a gift 
(l) transfer of property, and (2) acceptance 
by the donee. 

Under section 123, for the purpose of 
making a gift of immoveable property, the 
transfer must be effected by a registered instru¬ 
ment signed by or on behalf of the donor, and 
attested by at least two witnesses. 

Therefore a gift is a transfer, and the 
transfer of immoveable property gifted cannot 
be effected except by a registered instrument. 
It must follow that tbe gift is incomplete 
until the document is registered, although 
when the document is registered, by virtue of 
section 47 of the Indian Registration Aot, the 
date of the gift is carried back to tbe date of 
the execution of tbe document. Bat section 
126 has been relied upon as showing that a 
gift cannot be revoked except under the 
provisions of that section, none of which 
apply to this case. But clearly when tbe section 
says that “ a gift save as aforesaid cannot be 
revoked,” it must refer to a complete gift and 
not to an inchoate gift. For instance, if the 
donee has not accepted tbe gift, clearly it is 
not complete and the donor can revoke it. 
So if the property has not been transferred, 
the gift is still inchoate, and in my opinion 
the donor is entitled, it he so wishes, to 
prevent it from becoming complete The 
donee who is to get the property without 
oonsiderabion, has nothing to complain of, if, 
before tbe gift is completed so as to effect a 
transfer of the property, tbe donor expresses 
his wish to withdraw. 

It seems to me that Subraya was entitled 
in this case to revoke the gift before the 
donee bad got the document registered, and 
the filing of tbe suit would in effect prevent 
Venkat from getting tbe document effectively 
registered against Subraya until tbe suit was 
decided one way or the order. 

Under section 62 of the Transfer or Pro¬ 
perty Aot:— 

” Daring the active prosecution in any 
Court having authority in British India, or 
established beyond the limits of British India 
by the Governor-General in Oonnoil, of a 
contentious suit or proceeding in which any 
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right to immoveable property is directly and 
speciBoally in question the property cannot be 
transferred or otherwise dealt with by any 
party to the suit or proceeding so as to affect 
the rights of any other party thereto under 
any decree or order which may bo made 
therein, except under the authority of the 
Court and on such terms as it may impose.” 

Clearly the provisions of that section apply 
to a transfer by the defendant of the suit 
property to himself. When this suit was 
filed the title to the property was in the 
,plaintiff, and the defendant by getting the 
document registered transferred the property 
to himself, and it is such a transfer which is 
clearly prohibited by the section. 

In my opinion, therefore, the appeal suc¬ 
ceeds and the plaintiff is entitled to a decree. 
The document (Exhibit 56) to bo restored to 
his possession by the Registrar. The endorse¬ 
ment of registration with reference thereto to 
be cancelled. Copy of this decree bo be sent bo 
the Registrar under section 39 of the Specific 
Relief Act. Tlio plaintiff ! las not succeeded in 
rescinding the gift on the ground taken in the 
plaint, and we think that no order as bo costs 
should be made. 

Shah, J. —I agree. I desire to add that quite 
apart from section 52 of the Transfer of Pro¬ 
perty Act, the conclusion reached in this case 
would be the same. I am nob clear as to the 
application of section 52 of the Transfer of 
Property Act to the facts of the present case. 
I prefer bo reserve my opinion on that point 
and to base my decision upon the broad ground 
that it is open to the donor to revoke a gift 
before it is completed. In the present case 
before it was completed by registration, he 
took stops to revoke it and filed a suit to res¬ 
train the defendant from getting the document 
registered and from completing the gift. There 
IS no decision which lays down that the donor 
cannot revoke it before it is completed. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 61 op 1921. 

March 22, 1923. 

Present:—Mr. Dalai, A. J. C., and Mr. Simpson. 

A, J. C, 

Babu RAM RAJ SINGH— Plaintipp 

—Appellant 
versus 

Babu AVADH BIHARI liAL and others— 
Defendants—Respondents. 

Hindu lawJoint family^Sm and father—Pro- 
pertyy presumption as to. 

There is a pre^umplioa that a Hindu and hia 
father are jiiot in estaia but there is no presumptioa 
that the joint fa'nily whioh they oonetitute poaaesaea 
any property at all. (p ISl.ool. 1). 

Appeal from the decree of the Subordinate 
Judge, Partabgarh, dated 30bh July 1921. 

Mr. Hari Kishan D/taon, for Mr. Bardhian 
Chandra, for the Appellant. 

Messrs. Radha Krishna and Bam Sarup 
Nigam, for the Respondents. 

JUDGMENT. —This is a first appeal by 
the plaintiff, Babu Ram Raj Singh. The suit 
was one for a declaration that a certain deed of 
gift is void against the plaintiff. The follow¬ 
ing two pedigrees will show the relationship 
between the parties. 

Madho Singh. 


I I 

Babu Sukhdes Slogh Etar Mangal Singh. 
(Defendant 3.) 

Babu Bam Raj Singh 
(PlaintiS.) 

Babu Oudh Bebari Lol= Kausilla Kuat 

(Defendant 1.) | 


Daughter-.. Babu Hanuman Prasad. 

The deed of gift executed by Baba Sakhdeo 
Singh, defendant 2. father of the plaintiff, in 
favour of Babu Oudh Behari Lai defendant I 
on the 8bh July 1919. The property gifted 
was the whole village of Jogapur, The third 
defendant was impleaded beoause be filed a 
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pre>emption suit in whioh be asserted that 
this gift was in reality a sale. The plaintiff 
then hied the present suit to set aside tlie 
gift. His suit was dismissed by the learned 
Subordinate Judge on two grounds. The first 
is that this village is not joint family property 
but is the seU-aequired property of Sukbdeo 
Singh defendant No. 2, the donor. The second 
is that, even if it were joint family property 
the transaotion would be binding on the plain' 
tiff. The plaintiff comes here in appeal. 

The appeal fails. This village was bought 
in Sukbdeo Singh’s own name and there is 
nothing to suggest that it was joint family 
property. The original burden rests upon the 
plaintiff to prove his allegation. No doubt 
there is a presumption that the plaintiff and 
bis father are joint in estate, but there is no 
presumption that the joint family which they 
constitute possessed any property at all. The 
plaintiff, therefore, set out to prove that bis 
grandfather Madho Singh was a man of pro> 
perty The hrst witness examined was Babu 
Sukbdeo Singh defendant 2. He is a oontrac* 
tor, an Honorary Magistrate and Assistant 
Collector of Partabgarb. We regret to add 
that he is not a truthful witness. In the array 
of parties he figures as a defendant but really 
he is on the plaintiff's side. It is quite clear 
that the present transaction was entered into 
to evade pre-emption. Sukhdeo Singh defend¬ 
ant 2 wished to sell this village of Jogapur 
to Oudh Behari Lai defendant 1, who was a 
leading'pleader of Partabgarb. On 12fch Feb¬ 
ruary 1918 the defendant No. 2 executed a 
sale-deed of this property in favour of Musam- 
mat Kausiila Kuar, wife of the defeudant No. 
1, for Bs. 16,000. The sale-deed contains a 
stipulation that if the sale-price remained un' 
paid in the month of Jetb the sale would be¬ 
come null and void, In fact the price was not 
paid. The sale-deed became null and void 
and the defendant No. 1 got a refund 
of the stamp from the revenue authorities. 
We are unable to follow this tortuous 
proceeding. It is not likely that there was 
any real difficulty in finding the money which 
was forthcoming in June. 

(In 25th June 1918 the defendant No. 2 
executed a possessory mortgage-deed of the 
same property in favour of Babu Hanumau 
Prasad, son-in-law of Defendant No. 1* for the 
same consideration of Bs. 16,000. Then a 
10—ei 


year later on the 8bh July 1919 defendant 2 
executed the deed of gift now in suit in favour 
of defendant 1. The only reason given for 
the gift wis bis frieudship for defendant 2. 
Defendant 1 was directed to redeem the rnort* 
gage. 

The correct interpretation of these transac¬ 
tions is that a sale was split into a mortgage 
and a gift in order to evade pre-emption. 
Bub wo are nob immediately concerned with 
that point. For the present what is to be noted 
is that the plaintiff, defendant 1 and defendant 
2 are all really arrayed against the pre-emp- 
tor defendant 3 and that the present suit 
is brought for the purpose of defeating 
the pre-emptor. For this reason the evi¬ 
dence of Babu Sukbdeo Singh must be regar¬ 
ded as partisan evidence. He states that 
his father did money and grain lending business 
to the extent of rupees forty or fifty thousands 
and that at the time of bis death he left 
zemindari property in Pabkboli, under-pro¬ 
prietary rights in Bhaironpur, mortgagee rights 
in Atarsan and mortgagee rights in Kbabor, 
the whole of which the wituess says be 
himself got together with Bs. 30,000 cash. 
His brother Har Mangal Singh took the rest 
of their father’s cash and the grain. This 
separation is said to have taken place after the 
death of the father and the witness goes on to 
say that he purchased Mauza Jogapur (which 
is the property in suit) with the money which 
he received from Bhagwan Bakhsh Singh and 
Bampal Singh through Baja Partab Bahadur 
Singh on account of simple money bonds in 
favour of the witness’s father. Har Mangal 
Singh gives a very different aojount of the 
matter. He says that Sukbdeo Singh took all 
the money left by their father which was 
Bs. 50,000 or Bs. 40,000. He mentions the 
zemindari in Bhaironpur and Pafckholi and 
mortgaged land in two or three villages. But 
be does not say to which brother these lands 
came. 

But we have positive evidence that the 
statements of the two brothers are false. 
These are Exhibits CIO and Cll. On Slst July 
1907 Har Mangal Singh filed an application 
for mutation of the whole share of his father 
in village PatkboU, that is to say for all the 
zamindari which Madho Singh possessed, for 
if there were any rights in Bbairoopur they 
were only under-proprietary, and there is no 
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evideuoe of their existence except these oral 
statement?. In this application Har Mangal 
Singh made bis brother Sukhdeo Singh the 
defendant, and he stated that, in the lifetime 
of Madho Singh the father, Sukhdeo Singh 
had separated without taking any share and 
that, at that time, Madho Singh had banded 
over the entire ancestral share in village Pat- 
kholi to Har Mangal Singh as a gift, and since 
that time Sukdeo Singh has been in possession 
of his entire self-acquired property, and there 
is no other property whioh could be described 
as joint family property. On this ground he 
asks to have hie brother’s name expunged from 
the khewat. 

Ex. Oil is Sukhdeo Singh’s statement in 
reply. He said “ V/hat is stated in the 
application is correct. My name is no doubt 
recorded in Khewat but I am not in posses¬ 
sion. Name of Har Mangal Singh may be 
recorded in Khewat with respect to I anna 
pies share the ancestral property. My name 
may be removed from the Khewat. I have 
no objection”. 

These statements are very clear. When the 
defendant No. 2 Sukhdeo Singh was cross- 
examined on them be could only say that he 
had admitted the correctness of Har Mangal 
Singh’s application without having read it. 
The appellant’s Counsel admitted that he 
could not expect the Court to believe this. 

It appears, therefore, from Sukhdeo Singh's 
own statement that be separated in the life¬ 
time of his father taking no share in the 
father’s property and secondly that the funds 
out of whioh he acquired the village of Jogapur 
were self-acquired. He baa offered no evidence 
about the simple money bonds due to his 
father from whioh be deposes he got this 
money. It is also evidenced that he borrowed 
Bs. 1,600 during the same month of Novem¬ 
ber 1905 in which he made the purchase. The 
appeal fails on this ground that the property 
is not joint family property at all. 

The case is nob quite so clear if the property 
was considered to be joint family property. 
But we are prepared to agree with the Court 
of Trial that even in that case the suit ought 
to be dismissed. It is admitted in paragraph 4 
of the plaint that the mortgage dated 25th 
June 1918 was for legal necessity. Now we 
do not consider that, in eabstance, the gift can 
be separated from the mortgage and treated 


as a gift of the equity of redemption which 
can be separately attacked by a member of the 
joint family. We consider on the contrary 
that the mortgage and the gift are merely an 
analysis of a single transaction, which was 
the sale of the property for Bs. 16,000 thrown 
into this form in order to evade pre-emption ; 
and the plaintiff’s admission that the mort¬ 
gage was for legal necessity must be taken as 
an admission that the gift whioh be was 
attacking was also for legal necessity. 

In the result the appeal fails and is dismissed 
with costs. 

K. s. D. Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 172 of 1932. 

March 11, 1924. 

Present :—Sir Norman Maoleod, 

Kt., Chief Justice, and 
Mr. Justice Shah. 

CHHOTDBHAI BHAIMBAl 
—Appellant 
verstis 

DAJIBHAI UKABHAI— 
Bespondent. 

Provittcial Insolvency Act {V of 1920), s. 

Provincial Insolveticy Rules, r. 27 -Adjudication 
application^Failure to make deposit-^Retum of 
plication—Procedure ^Appeal against adjudicatwn 
order-^lnsolvent, whether necessary party. 

An application to adjudicate a peieon insolveat 
presented without a deposit of the oeoessary amount 
required under r. 27 (4) of the Bombay Provinoial 
Insolvenoy Rules should not be returned to the peti¬ 
tioner The petitioner or bin pleader should be told 
to make the deposit within a certain time, and then 
if he fails to do so the petition might be dismissed. 
Tbe insolvent is a necessary party to an appsal by s 
oreditoi against the adjudioation order, (p* 
ool. 1.) 

Appeal from the decision of the Distyict 
Judge, Surat, in Misoellaneous AppHoatioo 
No. 3 of 1921. 

Mr. M. E. Mehta, for the Appellant. 

Mr. M, B, Dave, for tbe Bespondent. 
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JUDGMENT. —One Dajibhai Ukabhai 
presented a petition that Manibbai should be 
adiudioated insolvent. The petition was op¬ 
posed by another creditor in whose favour 
Manibhai had executed certain mortgage 
bonds. The petitioner alleged that these 
mortgage bonds had been executed in order to 
defeat or delay Manibhai’s. An order of 
adjudication was passed on the petition. Chhotu- 
bhai has hied an appeal against that order, 
but he has not made the-insolvent a party to 
the appeal. Consequently the appeal is not 
competent. Even if it were, there is no 
ground for reversing the decision of the Court 
below as the petition was presented within 
three months of the alleged act of insolvency. 
Under rule 27 (4) framed by the High Court 
under the Provincial Insolvency Act, the peti¬ 
tioner bad to deposit Bs. 150. The petition 
was returned to the petitioner in order that it 
might be presented with the necessary deposit. 
As the Court was closed on April 24, 1921, 
for vacation, the petition which was returned 
during the vacation was re-presented on 
June 6, 1921, with the necessary deposit. 

It is suggested now that the petition was 
presented on June 6, that is to say, more 
than three months after the alleged act of 
insolvency. The Judge, after discussing the 
provisions of sections 9 and 54 of the Act and 
section 10 of the General Clauses Act, held 
that the petition was presented within the 
prescribed time. Further he said :— 

“Besides, I would, if necessary, treat the 
first presentation valid as it was not absolu¬ 
tely necessary to return the petition. 1 may 
mention that the order for the return of the 
petition was made by me in Chambers in the 
absence of the petitioner’s pleader, and 1 
would not have made it if I had foreseen that 
it would lead to the present difficulty.” 

The petition should not have been returned. 
The petitioner or his pleader should have 
been told to make the deposit ordered by the 
rules within a certain time, and then if the 
rules were not complied with, the petition 
might have been dismissed. in any 
event this appeal must be dismissed with 
costs. 

N. H. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Second Givid Appeal No. 255 op 1922. 

May 9, 1923. 

Present :—Mr. Dalai, J. C. 

JANKA, MUST. —Plaintiff—Appellant 

versus 

SHIAM KtSHORB LAL and others — 
Defendants—Respondents. 

U. P Land Revenue Act {Ill of 1001) ss. 107, iS3 (A) 
— / artition^Mortgugee^-position nf---Mortgage, ivhether 
can be enf orced against share allotted to mortgagor. 

Pariie3 to a partitioa suit oaunot re-agibate the 
xuattec in the Civil Court and olaim that any land 
wa3 vvroogly allotted at the time of i^arbition. But 
a I mortgagee is not a neoessaty p^rby to partition 
proOi:edings and his absence from suoh proodedinga 
will not result in the mortgage being extinguished, 
tp. 464, ool 1.) 

After pirtitioQ the mortgagee of a particular oo- 
shareroannot enforce the mortgage against any land 
allotted to oo-sbarers oiber than bis mortgagor, but 
a partition would not prevent him from entoroing 
his lien against the land allotted to the share of his 
mortgagor, (p. 484, ool. 1.) 

Appeal against the judgmect of the District 
Judge, Fyzabad, dated the 10th May 1922, 
reversing the decree of the Additional Subordi¬ 
nate Judge, Fyzabad, dated the 17th August 
1921. 

Mr. Adilya Prasad, for the Appellant. 

Messrs. Ham Bharose Lai and B. S. Sinha, 
for the Respondents. 

JUDGMENT. —The plaintiff sued for 
mortgagee possession of 5 hiswas 3 hiswansis 
and odd share in mousa Samra, or in the 
alternative of any share to which she may be 
found entitled by the Court. This alternative 
prayer was added because when the mortgage 
was made the mousa was joint property of 
several co-sharers while at the time of the 
institution of the smt there had been a parti¬ 
tion between the mortgagors and their oo- 
sbarers. 

The Court of first instance of the Additional 
Subordinate Judge of Fyzabad granted her a 
decree for 19 biswansis and 1 antuansi share 
as against the defendant Sbiam Kisbore son of 
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Thakur Prasad, one of the three original 
mortgagors, and the donees I3rij Kishore and 
Kandhaia Lai minors under the guardianship 
of Udai Bhan Prasad. These donees had 
taken their title from Shiam Kishore. This 
decree was set aside on appeal by the learned 
District Judge of I'yr'abad on the ground that 
at the time of the partition the plaintiff was 
not allotted any area of land as mortgagee and 
that, therefore, her claim for mortgagee pos¬ 
session was barred under the provisions of 
Section 233 (ik) of the Land Revenue Act. 

In my opinion both the lower Courts have 
misunderstood the operation of the provisions 
of that sub-section. Parties to a partition 
suit cannot ro-agitate the matter in the Civil 
Court and claim that any land was wrongly 
allotted at the time of partition. When the 
Revenue Court during partition exercises the 
iurisdiction of a Civil Court and decides a 
question of title, the decision, if not appealed 
against, would be ffnal and would bo binding 
on the Civil Court. In the present case, howe¬ 
ver, there is no adiudioation of the Revenue 
Court, as the operative nature or otherwise of 
the mortgage in favour of the plaintiff mort¬ 
gagee. In fact her title as mortgagee was not 
questioned in the partition proceedings. Where 
mortgagee is not a party to partition proceed¬ 
ings such absence will not result in the mort¬ 
gage being extinguished. The mortgagee can 
always follow up his claim against the property 
allotted to the mortgagor. In case no property 
is jointly or separately allotted to the mortga¬ 
gors the mortgagee would naturally have no 
remedy, but such is not the ease here. A mort¬ 
gagee without the oonsent of the mortgagor 
cannot have the land in bis possession placed 
in a s-'parate lot, so a mortgagee is not a 
necessary party to partition proceedings. 
After partition the mortgagee of a particular 
oo-sharer cannot enforce the mortgage against 
any land allotted to co-sharers other than hie 
mortgagor, but a partition would not prevent 
him from enforcing his lien against the land 
allotted to the share of the mortgagor. It 
has been held by both the Courts that Shiam 
Kishore is the successor-in-interest of the 
mortgagor Thakur Pershad, so in spite of the 
partition the plaintiff can enforce her 
mortgagee-rights against the property sepa¬ 
rately allotted to Shiam Kishore, or to 
his donees (subsequently to the mortgage). 
There is a largo mass of papers relating 


to the partition proceedings but what 
really happened there may be shortly put. It 
appears that ^Uit. Janka put in an aipea- 
lance at the commencement of the proceed¬ 
ings but as her name was not entered in the 
village record she was directed to have an entry 
of her name made in the record before she 
could be heard by the partition Court, because 
partition can be carried out only among recor¬ 
ded co-sbarers of a mabal (Section 107, Land 
Revenue Act). She was very dilatory and ap¬ 
peared in Court, subsequent to mutation pro¬ 
ceedings after the partition proceedings 
bad been completed and sanctioned by 
the Collector. The Trial Court, however, 
accepted her application and noted her 
mortgagee share in two of the lots (Exhibits 
14 and 15). On appeal, however, the Com¬ 
missioner held that the plaintiff had app¬ 
eared too late in the partition proceedings and 
that the partition Court ought not to have 
made any order in her favour. This order 
was upheld by the Board of Revenue, 
which pointed out further that the plaintiff 
could not have obtained a separate allotment 
of laud as she bad nob obtained the oonsent of 
her mortgagor. The result is that the plaint¬ 
iff was DO party to the partition proceedings. 
In such oiroumstances, when the partition 
Court bad not adjudicated upon her rights, 
she can certainly enforce her right as a mort¬ 
gagee against the property separately allotted 
to the mortgagor or any successor-in-interest 
of the mortgagor, though she could not claim 
that any property allotted to any other co- 
sharer fell within her mortgage For this 
reason the decree of the District Judge must 
be discharged. 1 do not agree with the 
reasoning of the Trial Court in its finding 
on issue No. 6 that the plaintiff s claim 
should be limited to 19 6*swans»s, 1 an- 
wcLit&ii share, only, because that was the 
share which was once allotted to her by the 
Revenue Court. That order was set aside and 
as I have already pointed out, the plaintiff 
was in fact no party to the partition proceed¬ 
ings. In my opinion the plaintiff is entitled 
to a decree up to the share separtely allotted 
to the donees of Shiam Kishore. From the 
record this appears to be 1 tnswa, 1 biswansit 
12 kachwaii'iis, 16 anwansU. The plaintiff had 
objected by way of appeal in the lower Appel* 
late Court and her objection was dismissed. 
This Court is, therefore, at liberty to fix fior 
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share in exoeBS of the decree granted by the 
first Court. 

In the result I sot aside the deoroe of the 
lower Appellate Court and varying the decree 
of the first Court grant to the plaintifi 
mortgagee possesion, against defendants 
Shiam Kishore, and Brij Ki shore and Kand- 
haia Lai, minors under the guardianship of 
Udai Bhau Prasad, of 1 biswa 1 biswansi, 
12 Kachwansis, 16 anwansis share. The 
plaintiff shall receive proportionate costs 
of all the Courts from these three defendants. 
I have already passed orders of dismissal of 
appeal against three respondents Mahabir 
Prasad, eon of Dwarka Prasad, and Mahabir 
Prasad and MangU sons of Shiam Suodar Lai. 
The appeal is also dismissed against Shankari 
Prasad and Bameshwar Tewari, but without 
costs because they have not put in an ap¬ 
pearance. 

Decree set aside. 

Z. K. Appeal partly dismissed. 


CALCUTTA HIGH COURT. 

Oriqinaij Civil Jurisdictions Appeal 

No. 25 OF 1922. 

December 13, 1922. 

Present*. —Sir Lancelot Sanderson, Kt. C. J., 
and Mr. Justice Riobardson. 

BASH BHARl KARUBI—AppellaNT 

versus 

NARAIN DAS DORILAL— Respondent. 

Contract Act {IX of 1872) ss 90, 102-Sale of 
goodi—Stoppagc i» transit—Assignmc7it of document 
of title to third persons—Goods faith and valuable 
floawfleration—Burden of proof—Appeal—Findings of 
fact—Appetlantf duty of 

Where a eellet has stopped goods ia trausib bat 
the buyer has in the meantime assigned the doon- 
menk of title to the goods to a third psrsoo, the 
latter, in order to defeat the seller's right ol stoppage 
must prove that when the dooument of title to the 
goods was assigoed to him ha was aobiug in good 
faith and that he gave valuable ooniaderation for the 
goods- (p> dS8, ool. 1.) 

laio diseussed. 


Wbeco a oase involvs^ liodiogH of fact it in for the 
appoUaut to riati:4{y the Appellai^a Court that the 
trial Court’s liodia^^ of faot aud the doduotious 
which he drew from those facts were wroag (p 18d, 
ool. 2). 

Appeal from the judgment of Mr. Jusbioa 
Buokiand, dated the 26th January 1922. 

Sir B. C. Muter (with Mr. H. C. Mazumdar)^ 
for the Appellant. 

Mr. N. N. Sorkar (with Messrs. S. C. Bose 
and J. N. Mazumdar) for the Respondent. 

JUDGMENT. 

Sanderson, C. J. —This is an appeal by 
the defendant from the judgment of my 
learned brother Mr. Justice Bucklaud. dated 
the 26th January 1922. The facts of the 
case may be taken from his judgment at 
pp. 268 and 269 of the paper-book, which 
are as follows : — 

*' The plaintiff firm carry on business at 
Cbandusi in the United Provinces.The defend¬ 
ant carries on business as a gkee and sugar 
merchant in Calcutta. The goods were con* 
signed to Joy Gopal Joy Kisssen, a firm for* 
merly carrying on business in Calcutta. 

“In the latter part of April 1920 Joy Gopal 
Joy Kisseu sent their gomostha Ram Cbaran 
to Cbandausi where gkee was purchased. A 
consignment consisting of 457 tins of which 
the value is stated to be Rs. 18,815-9-9 was 
despatched by rail to Calcutta under Railway 
receipt No- 19dl8. The Railway receipt was 
handed over to Ram Cbaran who brought it 
to Calcutta to bis employers where it was.re¬ 
ceived in the usual course of two or three days 
later. It is alleged that on or about the 80th 
April Joy Gopal Joy Kissen were closing down 
their business and in insolvent circumstances, 
and on the 2nd May a telegram was sent from 
Etawah where, amongst other places, busi¬ 
ness was carried on by Joy Gopal Joy Kissen, 
saying that that firm had failed and instructing 
the firm of Harnandroy Fulcband in Calcutta 
to detain the ghee. On the next day Messrs. 
Pugh & Go., were instructed to write a leter to 
the Railway Company which they did on be¬ 
half of the plaintiff to stop delivery of the goods 
under the Railway receipt to the consignee, as 
the latter bad become insolvent. A telegram 
was also sent by the plaintiff firm on the 3rd 
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May from ChaDdauei to the Goods Superiaten- 
dent at Howrah to stop delivery of the 457 tins. 
In the meaDtime, according to the defendants’ 
case, on the 2nd May the Railway receipt 
which was then in the hands of Joy Gopal 
Joy Kissen was endorsed by a gomostha of 
the hrm of the name of Haranath in favour 
of the defendant who is alleged to have paid 
Rs. 14,000 for it. On the 5th May Doyilal 
the gomostha of the plaintiS^ hrm arrived at 
Howrah for the purpose of dealing with the 
matter He says be could not hod Joy Gopal 
Joy Kissen and he wont to the Railway 
Office. The defendant’s manager went for 
the goods, which he did' on the 3rd, 6th and 
11th May, according to his evidence; but the 
goods had not arrived. On the 7th May Joy 
Gopal Joy Kissen were adjudicated insolvents 
and three days later, on the lOtb, a further 
letter stopping the goods was written by 
Messrs. Khaitan and Co. on behalf of the 
Plaintiff. That letter was superfluous, in 
view of what already had taken place, and on 
the next day the l-^efendant s manager says, 
he came to know at Howrah that Joy Gopal 
Joy Kissen were in financial difficulties. The 
ghee arrived at Howrah on the 16th May and 
on the 19th Mayt this suit was filed. Three 
days later by an arrangement which 1 under¬ 
stand was made under an order of the Court, 
the ghee was delivered to the Defendant,” 

It is necessary to notice, as the learned 
Judge has pointed out, that the goods in 
question were delivered under an arrange¬ 
ment, which was sanctioned by the Court, 
to the Defendant with the result that the 
seller found himself in the position of the 
Plaintiff ; and, in the suit the first prayer 
was for declaration that the 457 tins of 
ghee belonged to the Plaintiff firm and that 
the Plaintiff firm was entitled to take delivery 
of the same from the East Indian Railway. 
In the alternative, a claim was made for a 
decree for Rs. 18,815 which was alleged to 
be the value of the goods in question. 

The finding of the learned Judge was as 
follows:— 

I do not think it is established that Rs. 
14,000 were paid by the Defendant to Joy 
Gopal Joy Kissen for the Railway receipt ; 
circumstances are extremely suspicious, and 
I am by no means satisfied as to the bona fides 
of the DeteudaDt in the transaction.” 


In the course of the case a question arose 
as to the party upon whom the burden 
of proof with respect to the two matters, 
which are referred to in the learned Judge’s 
decision rested, and the learned Judge stated 
the question in the following manner at 

p. 279 

” Is it the duty of a seller-Plaintiff who has 
a right by law to atop the goods in transit to 
show that it has not ceased by reason of the 
conditions of the section not having been 
complied with, or is it the duty of the assi- 
gnee-Defendants to show that it has ceased?” 

And upon that point his deoiaion is to be 
found at p. 280 as follows :— 

In my judgment the burden of proof is 
upon the Defendant whose duty it ’is to prove 
that he acted in good faith and gave valuable 
consideration and it is not for the Plaintiff 
to show that the Defendant was not acting in 
good faith or gave no consideration. The 
result is that the Plaintiff firm must succeed, 
for the .Defendant has not established that 
the endorsement of the Railway receipt was 
made either in good faith or for consider¬ 
ation.” 

I propose to consider the question 
which relates to the burden of proof in the 
first instance. It was not disputed, at all 
events, in this Court, that the Plaintiff was in 
the position of a seller. He bad parted with 
the possession of the goods. The seller had 
not been paid the price of the goods. Further 
in this Court it was not denied that the Plaint¬ 
iff gave the requisite notice to the Railway 
Company to stop the goods, and that at the 
time of such notice the buyers Joy Gopal Joy 
Kissen were insolvent ; and it is common 
ground that the goods were in transit. In 
short, all the conditions necessary to bring 
the case within section 99 of the Contract Act 
were fulfilled, and prima facie the Plaintiff 
had a right to stop the goods in transit. The 
question in this case arises by reason of the 
fact that it was alleged that the buyers Joy 
Gopal Joy Kissen had assigned the Rail¬ 
way receipt (which it was alleged was a 
document of title to the goods) to the Defend¬ 
ant for good consideration and'' by reason of 
the provisions which are to be found in section 
102 of the Contract Act. A considerable 
portion of the argument of the learned 
Gouusel for the Appellant was directed to 
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show that bhe right of the aeUer to atop the 
goods in transit was merely an equitable 
right. In my judgment it is not neoossary to 
consider this question at any length nor is it 
necessary, for the reasons to which I will 
hereafter refer, to consider in detail the 
English cases which were cited to us. It will 
be sufficient for me to refer to the case of 
Booth Steamship Go, v. Cargo Fleet Iron 
Go. (1), for the purpose of showing the origin 
and the nature of the vendor’s right of stop¬ 
page in transit. 

In the judgment of the learned Chief 
Justice at p. 679 this passage is to be found: 

“The right of stoppage in transitu was in¬ 
troduced in the English law in the seven¬ 
teenth century, and the first reported case on 
the subject is in the year 1690 [\Vtsetnan v. 
Vandeputt (2)1. As the right arises only in 
the case of insolvency, it came to be recog¬ 
nised in our Court in the first instance through 
the medium of the bankruptcy jurisdiction of 
the Lord Chancellor which was of statutory 
creation. The right is not peculiar to the 
law of England ; it was part of the law mer¬ 
chant existing in most of the commercial 
States of Europe before it was recognised as 
part of our Law. In 1743, Lord Hardwicke 
received evidence of the custom of merchants 
as to stoppage in transitu and then applied 
the rule. He baaed hia decree both upon the 
custom proved before him and upon the justice 
of the case: Snee v. Prescot (3). In ld41, 
Lord Abinger in Qibson v. Carruthers (4), gave 
a full and interesting account of the history 
of the introduction of stoppage in transitu 
into our law and reviewed the authorities. 
Ha referred to the opinions expressed by 
Courts of Equity that the right was founded 
upon some principle of the common law and 
of the practice in Courts of law to call the 
right a principle of equity which the common 
law had adopted. He pointed out the diffi¬ 
culty, owing perhaps to ita foreign parentage, 
of reducing this right to some analogy with 
the principles which govern the law of con¬ 
tract as it prevails in this country between 
vendor and purchaser.” 

(1) (1916) 2 K. B. 570 ; S5 Ii. J. K. R 1677 ; 116 
If 199 : 82 T. li. B. 535. 

(2) (1690) 2Yerxi. 208 ; 2$ E. B. 732. 

(8) (1748) 1 Atk. 246 ; 26 E. B. 167. 

(4) (1841) 8 M. and W. 821 ; 11 1*. J. Ex. 188 : 58 
B, B. 718 ; 161 £. B. 1061, 


It was then pointed out by the learned 
Chief Justice that in England somo of tlio 
difficulties attached to thia question had boon 
removed by tbe oodihoation of the law 
which is contained in the Sale of Goods Act, 
1893. 

Fortunately in this country the law re¬ 
lating to the matter in question has been 
embodied in the Contract Act; and in my 
judgment we have to decide this question 
having regard to the provisions of the Con¬ 
tract Act, which relate to the matter in 
question. The Contract Act provides codifi¬ 
cation of the law relating to contracts but 
oontaios a proviso in section 1 that “nothing 
herein contained shall afieot the provisions 
of any Statute, Act, or Regulation not hereby 
expressly repealed, nor any usage or custom 
of trade, nor any incident of any contract not 
inconsistent with the provisions of this Act.'' 

Now, section 99 of the Contract Act to 
which I have already referred provides that 
“a seller who has parted with tbe possession 
of the goods and has nob received the whole 
price may, if tbe buyer becomes insolvent, 
stop the goods while they are in transit to 
the buyer.” Section 104 provides tbe method 
of stopping the goods. The section runs as 
follows : - 

"The seller may effect stoppage in transit 
either by taking actual possession of the 
goods, or by giving notice of bis claim to tbe 
carrier or other depository in whose possession 
they are.” 

Sections 106 and 107 deal with the rights 
of the seller after be has stopped the goods 
in transit. Section 106:—“Stoppage in tran¬ 
sit entitles the seller to hold the goods stopped 
until the price of the whole of the goods sold 
is paid.” 

Section 107 :—“ Where the buyer of goods 
fails to perform hie part of the contract, ei¬ 
ther by not taking the goods sold to him, or 
by not paying for them, tbe seller, having 
a lien on the goods, or having stopped 
them in transit, may after giving no¬ 
tice to tbe buyer of his intention to do 
80 , re-sell them, after tbe lapse of a reason¬ 
able time, and tbe buyer must bear any 
loss, bub is not entitled to any profit which 
may occur on such re-sale.” So that in my 
judgment, it appears that the giving of the 
nobiod by the seller to the carrier operates to 
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defeat the purohaser’s right to poeaeesion and 
entibleg the seher to hold the goods until the 
price is paid, or, in the event of the price not 
being paid in accordance with the contract, to 
re-sell the goods in accordance with the pro¬ 
visions of section 107. Then arises the ques¬ 
tion, what is the position when the buyer re¬ 
sells the goods to another purchaser? Sec¬ 
tions 101 and 102 are material to that 
question. Section lOl provides: “The seller’s 
right of stoppage does not, except in the case 
hereinafter mentioned,cease on the buyer's re¬ 
selling the goods while in transit, and receiv¬ 
ing the price, but continues until the goods 
have been delivered to the second buyer, or to 
some person on bis behalf.” It is to bo noted 
that section 101 constitutes the general rule 
that the seller’s'right to stop does not cease on 
the buyer’s re-selling the goods while in tran¬ 
sit but continues until the goods have been 
delivered to the second buyer or to some 
person on his behalf. The section, however, 
refers to certain exceptions: and section 102 
is an exception, in my judgment to the general 
rule which is laid down in section -lOl, That 
section provides : The right of stoppage 

ceases if the buyer having obtained a bill of 
lading or other document showing title to the 
goods assigns it, while the goods are in tran¬ 
sit to a second buyer who is acting in good 
faith, and who gives valuable consideration 
for them.” In my judgment, there is no 
doubt that the proper construction to be 
placed upon these sections is that when the 
seller has stopped the goods in transit, it 
lies upon the second buyer to prove that 
when the document of title to the goods 
was assigned to him, he was acting in good 
faith and that he gave valuable consideration 
for the goods. The Defendant was in the 
position of the second buyer referred to in 
section 102 ; and I agree with decision of the 
learned Jude that the burden of proof was 
upon him to show that he acted in good faith 
and that he gave valuable consideration. 

The question, therefore, arises whether the 
defendant discharged the onus which lay upon 
him. The decision of the learned Judge in that 
respect is to be found at p. 277 of the paper 
book as follows :— 

“ I do not think it is established that 
Rb. 14,000 were paid by the defendant to Joy 
Gopal Joy Kissen for the Railway receipt; 


the oiroumstaoces are extremely suspicious 
and [ am by no meaus satisfied as to the 
bona fides of the defendant in the transaction.” 

And, consequently, the learned Judge 
decided in favour of the Plaintiff 

The learned Judge, when dealing with the 
question whether the Defendant had discharg¬ 
ed the burden of proof, which rested upon him, 
stated certain facts which are to be found in 
his judgment, and the passage hegini at the 
bottom of p. 272 as follows "What are the 
outstanding features of this story as related to 
me ?” The learned Counsel for the Appellant 
did not dispute the learned Judge’s findings of 
fact in this respect, but he did dispute the de¬ 
ductions which the learned Judge made from 
the above-mentioned facts. 

The result is that the facts to which I have 
referred stand unoontested, and the onus rests 
upon the App'^llant to satisfy this Court that 
the deductions which the learned Judge made 
from those facts are wrong. 

Now, the main grounds upon which the 
learned Counsel for the Appellant relied 
were the entries in the defendant's books. 
He pointed out that the finding of the learned 
Judge was that the books on the face of them 
deserved the commendation which was asked 
for them ; that is to say, (as I understand the 
judgment of the learned Judge) as far 
as could be ascertained from the entries them¬ 
selves they appear to have been made at or 
about the time of the alleged transaction and 
in the ordinary course of business : in that 
respect they were entitled to the common, 
dation that was claimed. The learned Judge 
then went on to point out that those entries 
were not conclusive, it appears that the 
defendaut’s business was carried on at 
Burrabazar where apparently the defendant 
carried on his ghee business and the defend- 
dant's son carried on another business of a 
financial nature and the books relating to 
both these businesses were kept in the Burra¬ 
bazar Office, some of the mooies being kept 
ia a safe in a bouse at Baghazar where ap¬ 
parently the defendant and his son lived. The 
learned Judge pointed out thatassuming for the 
sake of argument that this was not a bona fide 
transaction, it would be necessary to make 
entries in the books of the Burrabazar Office 
and to'enter a substantial sum which could be 
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put forward aa the oonaiderattoo for the as¬ 
signment of the Railway receipt : ho drew 
attention to the faot that the money was sup¬ 
posed to have been taken from the safe in the 
house at Bagbazar, and that thoro was no 
book of aooount recording the extraction of 
the money from the Bagbazar safe except a 
copy book which was produced by tiie defend¬ 
ant’s son for the Brst time when he was in 
the witness box ; and 'he made certain criti¬ 
cisms upon that book and the way in which 
the entries were made. 

In addition to those criticisms there 
seems to me a further criticism which I 
think was not noticed by the learned Judge. 
It seems to me that on the page on which 
this entry of Rs. 14,000 is found, the first 
item on the credit side, viz., Rs. 97,000 must 
have been entered after the next four items. 

It was suggested by the learned Counsel 
for the plaintiff that that had been done in 
order to make it appear that there was suffici¬ 
ent money on the credit side to permit the 
withdrawal of the Rs. 14,000 on 19th of 
Baisakh. 

The learned Counsel for the Appellant, in 
my judgment, made a pertinent observation 
with regard to that, namely, that the witness 
who produced the book had not been cross- 
examined upon that point; and that conse¬ 
quently much strees ought not to be laid up¬ 
on it. I agree with that observation. At the 
same time it is to be remembered that that 
book was not disclosed by the defendant in his 
affidavit of documents and the plaintiff’s learn¬ 
ed Counsel had no opportunity of seeing it 
until it was produced by the witness when he 
was in the witness box; and it is not surprising 
that in the short time which was available 
for examining the book, the learned Counsel 
did nob observe the matter to which attention 
has now been drawn. At the same time it 
must be remembered that the witness had no 
opportunity of explaining that entry, and, con¬ 
sequently I do not attach an undue import¬ 
ance to that matter. 

The main facts, (I do not intend to deal 
with them in detail) which emerge in this case 
with regard to the assignment of the Railway 
Receipt, arc these :—The representative of the 
defendant whose name was Butto Lai Baner- 
jee entered into this arrangement, apparently, 
according to bis own account, after a short 
disouBsion. He apparently was prepared 
I 0—62 


to pay the considerable sum of Rs. 14,009 
in respoeb of the ghee. I desire to draw 
attention to a passage in his evidence which 
seems to me to be material (at p. 80) which is 
as follows:— 

“Q.-“Do you know that goods are some¬ 
times sent at owner's risk and sometimes at 
Railway risk ? 

A.—Yes. 

Q.—You know if it is at the owner's risk 
and the goods are lost, you gob nothing from 
the Railway ? 

A.—Yea. 

Q.—That you have known for years ? 

A.—Yes. 

Q.—Did you enquire from Harnarain and 
Rajmull whether these goods were coming at 
Railway risk or at owner’s risk? 

A.—I did nob consider it necessary to enquire 
about all these. 

Q.—Did you enquire ? 

A.—No. 

Q.—If they were coming at owner’s risk, 
supposing they were lost or destroyed or stolen, 
what would you have done? 

A. —On the strength of this receipt we 
would have called upon the Railway Company 
to explain. 

Q. —You have bold us that you know for 
years that if it was at owner’s risk you cannot 
gob anything from the Railway? 

A.—Yea. 

Q. —May I bake it that you had no discus¬ 
sion with Harnarain and Rajmull as to what 
would happen if the goods did nob arrive or if 
only a portion arrived? 

A.—No. There was no talk with Harnarain 
on the subject. 

Q.—Or with Rajmull? 

A. No.” 

He is supposed to be a business man—he 
was buying a particular kind of (jhee with 
which apparently his firm never dealt 
before. He had for some considerable 
time had no dealings with Joy Gopal 
Joy Kissen. He had no sample of the ghee. 
He did not take the trouble to enquire whe¬ 
ther it was carried at owner’s risk or at the 
Railway rlsk.nor did ho oven enquire about the 
invoice price. The invoice price at Chandausl 
was Rs. 90-8 annas and be bought it at Rs. 
80 per maund. He then, having made so little 
enquiry about the ghee or the conditions rela¬ 
ting to its transit, is supposed to have gone up 
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to the Bagbazar house, obtained Rs. 14,000 
and paid it over to Hamath who was the re¬ 
presentative of Joy Gopal Joy Kissen. This 
Hamath or Hamarain has not been called; 
but a man named Baimull has been called. 
Raj mull was not connected with Joy Gopal 
Joy Kissen at the time, although he had been, 
as I understand, employed by this firm at 
some previous period; and, I personally do 
not understand why the services of Raj mull 
were called upon on this occasion, because, 
apparently, according to his own account, he 
did nothing except to introduce Hamath to 
the representative of the defendant firm. The 
evidence shows that the defendant firm’s place 
of business was at a short distance from the 
place of business of Joy Gopal Joy Kissen. I 
am not at all inclined to disagree with the 
learned Judge’s finding when he said that 
“Raimull’s evidence with regard to what took 
place and there being need for him to attend, 
is not to be accepted too readily.” 

The learned Judge seems to have thought 
that it y7aB quite possible that as Hamath was 
not available a« a witness it was necessary to 
have somebody who could speak to the trans¬ 
action from the point of view of Joy Gopa Joy 
Kissen, I do nob intend to deal with this part 
of the case in any greater detail. 

Our attention was drawn to the evidence 
by the learned Counsel on both sides with 
great care, and I repeat that in this case the 
question involved was of fact and it was for the 
appellant to satisfy the Court that the learned 
Judge’s findings of tact andthedeductions which 
he drew from those facts were wrong. In my 
judgment the Appellant has failed to discharge 
that onus, and I am by no means satisfied that 
the learned Judge was wrong when he came 
to the oonolusion that he was not satisfied that 
the Rs. 14,000 had been paid. Even if the 
learned Judge was wrong upon that point, it, 
by no means, follows that the Defendant 
should succeed, because the ’circumstances of 
this case are such as bo lead me to believe 
that the learned Judge was right in his 
further decision, namelyt that he was not 
satisfied as to the bona fides of the transac¬ 
tion. 

The result is that, in my julgment, this ap¬ 
peal should be dismissed with costs. The in- 


juDotion restraining the plaintiff from with¬ 
drawing the sale price of the ghee which is in 
deposit in Court is dissolved. 

Richardson, J.—I agree. The view of the 
evidence taken by the learned Judge who tried 
the case raises the question whether in this 
conflict between the plaintiff as seller olaimiog 
the right of stoppage in transit and the Defend¬ 
ant as second buyer claiming as assignee of the 
Railway receipt being the document showing 
tiblo to the goods, the burden of proof rests on 
the seller bo prove the negative, or on the 
second buyer to prove the affirmative, of the 
proposition that the second buyer acted in 
good faith and gave valuable oonsideration for 
the goods. The learned Judge, while be 
obaraoterises the oiroumstanoes in which the 
document of title was assigned as suspicions, 
regarded the evidence as in this sense in¬ 
conclusive, that bo could not pronoonoe 
against the second buyer if the burden of 
proof lay on the seller nor against the latter 
if the burden of proof lay on the former. The 
learned Judge's decision was in favour of the 
seller because in point of law be held that the 
burden was on bis adversary. It is not, I 
think, unfair to say that Sir Benode Hitter, 
appearing for the Appellant, the defendant, 
though be also argued the appeal on the faots, 
addressed himself in the main to the question 
of law so arising. 

It is not now disputed that the first buyer 
became insolvent so that as against him the 
plaintiff as seller was entitled under 
section 99 of the Contract Act to stop the 
goods while they were in transit. Nor is it dis¬ 
puted that the goods when the plaintiff stop¬ 
ped them were in transit. We are nob 
concerned, therefore, with section 100 of the 
Act which describes what is meant by transit. 
The relevant provisions will be found in the 
two following sections which run as follows:— 

Section 101: “The seller’s right of stop¬ 
page does not, except in the oases hereinafter 
mentioned, cease on the buyer’s re-selling the 
goods while in transit, and receiving the price, 
but continues until the goods have been deli¬ 
vered to the soooud buyer, or to some person 
on his behalf:— 

Section 102 • “The right of stoppage ceases 
if the buyer, having obtained a bill of lading 
or other document showing title to the goods 
assigns it, while the goods aro in transit, to a 
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aeoond buyer -who is acting in good faith and 
who gives valuable ooneideration for them.*’ 

So far as the question of the burden of 
proof depends on the language of these 
provisions, the rights of tbo assignee of 
the dooument of title, though they are 
formulated in a separate section, section 102, 
would appear to be introduced by section 101 
as an exception to the seller’s general right of 
stoppage where the goods have been sold by 
the drst buyer. According to the general rule, 
therefore, the language would appear to throw 
on the second buyer the burden of proving his 
own good faith in acquiring the dooument of 
title. 

I will assume, however, that as regards the 
burden of proof the Act gives out no certain 
sound and that the question is to be decided 
on general principles or in the light of con¬ 
sideration such as those advanced by Sir 
Benode Mitter. 

Sir Benode contended in effect that the 
right of stoppage in transit was an equitable 
right, that the legal right to the goods was in 
the assignee of the dooument of title and that 
it was for the seller to establish want of good 
faith on the part of such assignee. 

It appears to me, however, that it is now 
too late to argue that the right of stoppage is 
a merely equitable right. Observations on 
the history of the right will be found in 
the judgments of liord Beading, G. J., and 
Sorutton, J., (as he then was) in a case to 
which my Lord has already referred. Booth 
Steamship Oo. v. Carga Fleet Iron Co. (1). Even 
before the right was recognised in England by 
the Sale of Goods Act, the better view seems 
to have been that it was a common law right 
derived from the law merobant and both in 
England and in India it is now not only a 
legal but a statutory right. 

No doubt Vickbarrow v. Mason (5) and 
Qurney v. Beherend (6) affirm the title of 
the bona fide transferee for value of a bill of 
lading endorsed by the consignee. But it has 
still to be remembered that the right of the 
assignee of the document of title is apart 
from any mere question of language an 

(6) (1793) 6 T. B, 367 ; 736 Sim. L. C. liih Ed. 
1 n. B. 435 ; 101 E. B. 206. 

(6) (1854) 8 E. li. and B. Ij. 6i2 ; 23 L. J. Q. B. 
366; iSJui. 856: 3 W. B. 425; 28 L. T. (O. S ) 
65: 67 B. B. 687 ; 118 E. B. 1275. 


exception to the more general rule which 
appears in India in section 101 of the Contract 
Act. The general rule is that '* the seller’s 
right of stoppage docs not cease on the buyer’s 
reselling the goods while in transit and re¬ 
ceiving tbo price, but continues until the goods 
have been delivered to the second buyer or to 
some person on his behalf." 

If section 102 confers upon the second 
buyer who comes within the section, a title 
which may also be described as a statutory 
title, still in my opinion the title is one which 
be must prove as against the seller who has 
shown that prima facie he bad the right to 
stop the goods in transit. 

I agree in this case with my Lord and 
the learned Judge that the burden lies upon 
the defendant, and that he has not dis¬ 
charged it. 

His principal witnesses are bis manager 
Batto Lai BanerJee and his son Nando. In 
both oases Mr. Sircar’s cross-examination at 
the trial was very damaging. The goods were 
being carried on the railway at owner’s risk. 
No enquiry was made on this point. Batto 
Lai’s evidence and that of the witness Padam- 
raj Lameha as to the price of Chandausi ghee 
in Calcutta at the beginning of May 1920 is 
very vague. The evidence for the plaintiff is 
that Chandausi ghee was then selling at a 
price not far short of Rs. 100 a maund. The 
contract price was Bs. 90-8-0 a maund and 
the defendant bought at Rs. 80 a maund. 
The transaction was an unusually large 
one for the defendant to embark upon. He 
bad never bought Chandausi ghee before. 
He bad no transaetions with the original 
buyer, the firm of Joy Gopal Joy Kissen, 
at any rate for dve or six years previously. 

It is true that the acocwinb books kept at 
the defendant’s shop in Burrabazar purport to 
show that a sum of Bs. 14, 000 was paid to 
Joy Gopal Joy Kissen’s gomostha Haranath 
Modi and that these account books appear to 
have been kept in the regular course of busi¬ 
ness. But the story is that the money was 
brought from the home-safe in the family 
bouse in Baghbazar, and tbe evidenee that the 
money was taken out of that safe is at least 
unsatisfactory. On this point it is unneoessary 
for me to say more than my Lord has already 
said. 
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Moreover, the firm of Joy Gopal Joy 
Kiseon was a firm in a very large way of 
business. The gadi in Burrabazar was a 
very short distance from the defendants 
shop. The Railway receipt was negotia¬ 
ted on the 2nd May. It is admitted that Joy 
Gopal Joy Kissen’s gadi was actually closed on 
the 4th May, The firm or its proprietor was 
adjudicated insolvent on the 7th May. It is to 
my mind improbable that no inkling of the 
firm’s position had reached the defendant. I 
agree with the learned Judge’s observation 
made in another connection that *' if it was 
true that Joy Gopal Joy Kissen were carrying 
on business untill the 4th May it ought 
to have been easy in the case of a firm of the 
standing of Joy Gopal Joy Kissen who are 
said to have done a very large business and to 
have been well-known in Calcutta, to call 
some independent evidence to prove the fact.” 
The learned Judge adds that there is no evi¬ 
dence to that effect. 

I am nob satisfied that the alleged pay¬ 
ment of Rs. 14,000 was in fact made ; but 
even if it be assumed that this sum was 
paid by the defendant to Hamath Modi 
on account of Joy Gopal Joy Kissen, I am 
unable to say that it is established that 
the money was paid in good faith. We wore 
referred to section 3, cl. (20) of the General 
Clauses Act (Act X of 1897) which says that 
a thing shall be doomed to be done in good 
faith where it is in (act done honestly, 
whether it is done negligently or nob." The 
dotinition does nob apply to the Contract Act 
which was enacted in 1872 but in the present 
case the facte point to more than mere 
negligence ; they point rather bo deliberate 
abstention from enquiries, which if made 
would have put the defendant on bis guard 


or to wilful blindness in entering upon a specu¬ 
lative transaction which it was expected would 
be profitable. 

I agreo that the appeal should be dismissed, 
z. K. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 146 of 1922. 

February 12, 1923. 

Present :—Mr. Dalai, A. J. C. 

RAM DAYAL— Plaintiff—Appellant 

versus 

NIMAR SINGH and others--Defendant3 

—Respondents. 

Hindu Laio-^Joint /aniily^Comproniis^ decree 
against fatiicr, whether binding m scnxs^l^eeeseHy. 

A oompromiso deorco obtained against a Hindu 
father is no bettor than a transfer made by tbo 
father, and the mere oxistonce of suoh a decree 
cannet deprive the sons of their rights in the joint 
family property. It must be shown that the obli¬ 
gation incurred under the deoreo was ioouried for 
legal ueoesity or far payment of antecedent debts, 
[p. 49J, col. 2.] 

A'ppeal against the decree of the District 
Judge, Fyzabad, dated the Slst January 1922, 
confirming the decree of the Subordinate Judge, 
Sultaupur, dated the 8tb December 1920. 

Mr. A. P. Sen, for the Appellant. 

Messrs. A/. Wasim and Niamat UUah, for 
the Respondents. 

JUDGMENT. —The following pedigree 
will be of use :— 


bUUAJ NARAIN SINGH. 


Parlab Baj pebadur Bnjrangi Sber Bahadur Jantri 

Singh. Singh Siegb, Singh, Singh, Singh, 

1 effndant J. Pefencant- 2. refendaci 3. Tcad. Defendant 4. Dead. 

Narsingh Bahadur 
Singh, 

Dead. 

I 


JpgdeoBingb, Bamdeo Singh, Mahadeo Singh, 

l efecdant 6. Defendant 6. Defendant 7. 
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Suraj Narain Singh exeouted two morfe- 
gago deeds of the property in suit in favour 
of the plaintiff Bam Dayal : cno of 19bh 
September 1896 and the other of a fur- 
ther charge of 6th August 1897. They 
^ere usafruotuary mortgage-deeds ; and as 
the plaintiff failed to obtain possession he 
sued for it in 1906 and obtained a oompromise 
decree for possession and interest on 16th 
November 1906. The defendants to that 
suit were Suraj Narain Singh himself, his sons 
Nimar and Partabmajor, and Haj Bahadur and 
Bajrangi Singh, minors under his guardian¬ 
ship and his grand-son Narsingh Bahadur 
Singh also under his guardianship. Bajrangi 
Singh has died since. Sher Bahadur Singh 
was not a party to the suit and Narsingh 
Bahadur Singh’s sons were not in existence 
at the time. After this compromise decree 
also possession was not made over to the 
plaintiff, so on 18th March 1909 he obtained 
possession through Court. Subsequently he 
had to bring the present suit for possession, 
and his plaint allegations are that in Asarli 
1909 when he started ploughing the land the 
defendant Suraj Narain Singh obstructed and 
thereby dispossessed him. The present suit 
asks for relief, ffrst as to possession and second¬ 
ly as to payment of interest due bo the plaintiff 
during the period of his dispossession. 

The defence was that Raj Bahadur Singh 
and Narsingh Bahadur Singh were nob pro¬ 
perly represented in the suit of 1906 and that 
Sher Bahadur Singh was no party, so the 
decree of 1906 was not binding on them and a 
suit on foot of the possessory mortgage-deeds 
was time-barred. It was urged that the 
decree was not binding on Raj Bahadur bingh 
and Sher Bahadur Singh because the debts 
were not contracted for legal necessity 
or for the payment of an antecedent debt. 
The family being joint the other members 
could not bind the joint family property except 
for purposes which would make joint Hindu 
family property liable. Both the lower 
Courts dismissed the plaintiff’s suit and be has 
eome here in second appeal in consequence. 

The grounds of appeal here are (l) that 
the plaintiff 8 suit is not barred by limita¬ 
tion, (9) that in any case a decree should have 
been passed for possession of the share 
of property belonging to Suraj Narain Singh 
executant of the mortgage deeds, (3) that the 


mortgage was executed for the payinoub of 
au antecedent debt, (4) that upon failure of 
security a money decree should be passed 
against the defendants. 

The finding of the lower Appellate Court is 
not very clear, but the first Court has held 
that Sher Bahadur Singh was in existence in 
1906. There is the testimony of defendants’ 
witness No. 1 Akbar Khan patwari and of 
defendants’ witness No. 6 Rajeshri Prasad 
to support the finding of the first Court. 
There was no evidence on behalf of the plaint¬ 
iff bo contradict the statement of these 
witnesses. The plea of the existence of Sher 
Bahadur Singh in 1906 was taken in the 
written statement of one of the defendants. So 
the plaintiff had full uotico of this plea. I 
hold that Sher Bahadur Singh was in existence 
in 1906. It is, therefore, not necessary for mo 
to determine whether Raj Bahadur Singh 
was properly represented by his father 
in 1906 or not. It has already been 
noticed that Jagdeo, Ramdeo and Mahadeo 
were not in oxistonoe in 1906. It was argued 
by the appellant’s learned Counsel Mr. Son 
that the father sufficiently represented the en¬ 
tire family in the litigation of 1906. When 
the sons come to Court to attack the remedy 
of a decree-holder against the father the pre¬ 
sumption is that the father did represent the 
sons in the litigation in which the decree was 
obtained. A Bench of this Court has discuss¬ 
ed this rule of law in a judgment delivered 
to-day (First Civil Appeal No. 70 of 1921), 
Bup Kishore v. Kanhaiya Lai (1). In tho 
present case, however, the situation is different. 
In this ease tho mortgagee comes to enforce a 
mortgage of which the limitation has been 
saved by a particular decree. The sons are nob 
attacking the decree but it is the mortgagee 
who having omitted bo obtain the remedy 
under the decree has sued on the basis of his 
mortgage which, so to say, was revived by the 
force of the decree. The consideration of repre¬ 
sentation would be different in such a case. A 
compromise decree obtained against the father 
is in reality no better than the transfer made 
by the father, and the mere existence of the 
decree cannot deprive the sons of their rights 
in the joint family property. For these 
reasons X bold that the decree is not binding 

(l) 74 Ind. Gas. 563; 10 0. L. J. 141; (1923) A. 1.11. 
(O.) 227 ; 26 O. 0. 266 ; 9 O. & A. !>. R. 384, 
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on Sher Bahadur Singh. The result, therefore 
follows that plaintiff could rot obtain posses¬ 
sion of joint family property under the 
mortgage and the decree unless he can prove 
that the debt was contracted for valid necessity 
or for payment of antecedent debt. Both the 
Courts below have found against the plaintiff 
on this issue and the decision being one of a 
question of fact is binding on this Court. 

There has been no separation of the family 
so a decree for possession cannot be passed 
against the undetermined share of any 
member of the joint family. 

A money decree is time-barrod. The suit 
was 61ed more than 12 years after the 
mortgage and more than C years after the 
decree. It was argued that the contract 
was discovered to be void during the 
proceedings to this suit and so the plaintiff 
was entitled to compensation under section 65 
of the Contract Act. The contract under 
the decree was, however, void at the time of 
the passing of the decree because a certain 
member of the joint family was not made a 
party thereto. When Sher Bahadur Singh 
was nob a patty to the contract it cannot be 
said that the contract as regards him was dis¬ 
covered to be void during these proceedings. 

For these reasons the appeal fails and I dis¬ 
miss it with costs. 

K. Appeal dismissed. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 664 of 1923. 

November 21, 1923. 

Present :—Mr. Justice Marbineau. 

KAPUR CHAND— Plaintiff—Appellant 

verszts 

CHET BAM— Dependant—Respondent. 

Appealj seemtd—Deed of contract~-Di/ferent con¬ 
tract allcged^Question of fact or law. 

A fiadiDg on the question wLethor the real con- 
Uaot beUveon the parties was something difiorent 
from that entered on the deou is ono of fact and can¬ 
not bo questioned in second appeal, [p. 405, col. ].] 

Ahviad Khanv. Alani Khan, 87 Ind. Cas. 297; 
120 P. L. R. 1916 ; 115 P. W. R. 1016, relied on. 


Appeal from the decree of the District 
Judge, Hoshiarpur, dated the 4bh January 
1923, reversing the decree of the Sub-Judge, 
Hoshiarpur, dated the 12bh July 1922. 

Rai Bahadur Lala Badri Das, for the Ap« 
pellant. 

Lala Kanshi Ram, for the Respondent. 

JUDGMENT.— Ramdibta defendant No. 3 

executed a lease by which he granted occupan¬ 
cy rights in 30 Kanals; 7 Marlas of land to 
defendants 1 and 2 for a oonslderation of 
Rs. 2,100. The plaintiff sued for preemption, 
alleging that the land had really been sold, 
and the first Court decided in his favour, but 
the District Judge has held that the transaction 
was not a sale and has dismissed the suit, 
The plaintiff has preferred a second appeal. 

It is contended that the lower Ap¬ 
pellate Court has overlooked important 
facts, but it does nob appear to me that 
this is the case. The learned District 
Judge has mentioned in his judgment the 
various points on which the first Court 
had relied in support of its finding, with the 
exception only of the fact that the considera¬ 
tion for the grant of ocoupanoy rights slightly 
exceeded the amount at which the local 
Commissioner has estimated the value of the 
land. Although that fact was not referred bo 
in the learned District Judge’s judgment, 1 
see no reason to think that he overlooked it. 
It is probable that the Commissioner’s esti¬ 
mate was not entitled to much weight in the 
face of the fact that rent was payable to the 
lessor. Counsel for the appellant points out 
that the rent (excluding revenue and cesses) 
was only 0 8-3 per annum and not Rs. 2, as 
stated in the lower Appellate Court’s judg¬ 
ment, but this is immaterial, for if the lessees 
were liable to pay rent the transaction was a 
lease, however small the rent may be. The 
learned District Judge, attached great import¬ 
ance to the fact that mutation had been effect¬ 
ed in accordance with the terms of the leasei 
Ram Ditta being still entered as the owner of 
the land and that Ramditta had stated in Court 
that the transaotiou was a lease and that he 
retained the proprietary rights. These facts, to¬ 
gether with the production of a receipt for 
rent, outweighed in the opinion of the learned 
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Judge all other oonsideratioDfl, and be there* 
fore decided that the land had not been sold. 
I hold that no evidence has been overlooked. 

This being bo the appeal must fail as the 
hnding is one of fact. There is no question as 
to the construction of the deed, for admittedly 
the deed U on its face a lease aod nothing 
more. The question in dispute is merely whe¬ 
ther fhe real contract between the parties was 
something different from the contract entered 
in the deed, and the hoding on this point is 
clearly a finding of fact. See Ahtnad Khan v. 
Alam Knan (1). 

The appeal is accordingly dismissed with 
costs. 

N. K. Appeal dismissed. 

(1) 87 lad. Cas. 297; 120 P. L, R. 1916 ; 115 P. W. 
R. 1916. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Revision No. 87 op 1922. 

October 9» 1922. 

Present : —Mr. Daniels, J.O. 

PANDIT AJODHIA NATH— 
Plaintiff—Applicant 
versus 

THE CITY MAGISTRATE OF 
LUOKNOW, Ex-officio SECRETARY 
OF THE KING’S YUNANI 
HOSPITAL COMMITTEE, LUCKNOW, 

Defendant—Opposite Party, 

Civil Procedure Code (Act 7 of 1908) O. ViJ, r. 11— 
Gha^tahle Endoumenis Act (VI of 1890) s. li—Suit to 
recover money front endowment—Treasurert whether can 
he eued^Suii against Secretary^ whether competent. 

Where the admiaUbratioa of a obaritable endow¬ 
ment is in the hands of a oommibtee, a soib to re¬ 
cover a sum of money from the endowment oaanot be 
brought against the Treasurer of obaritable endow¬ 
ments, by virtue of the provisions of aeotion 14 of 
the Charitable Endowments Act. The suit must be 
filed against the Committee. A suit filed against the 
Seoretary of the Committee as such will al<’o be in¬ 
competent unless under the soheme of management 
the Seoretary has been empowered to sue or be sued 
as representing the Committee, [p. 496, ool. 2 and 
p. 490, ool. l.j 


Revision from bho decree of the Additioual 
Judge, Small Cause Courb, Lucknow, dated the 
19bh December 1921, 

Mr. fi. K, Ghosh, for the Applicant. 

Mr. Makuni Beharl. foe the Opposite 
Party. 

JUDGMEN r.— This ig an application for 

revision of au order rejecting a plaint under 
O. VII, r. 11 in a suit of a Small Cause Court 
nature. The suit was filed against "The City 
Magistrate ex-odicio Secretary King^s Yunani 
Hospital Committee, Lucknow,’' The property 
of this hospital is vested in the Treasurer of 
charitable endowments under section 4 of the 
Obaritable Endowments Act, 1890—Fide N- 
W. P. Gazette for 1892. Part 1, p. 488. At the 
hearing it was suggested that the suit ought 
to havo^been filed against this officer. The 
plaintiff’s legal adviser accepted this suggestion 
and agreed to the suit being dismissed. He 
now comes here in revision on the ground 
that the admission was made under an erro¬ 
neous view of the law and is nob binding on 
him. The applicant relies on section 14 of the 
Charitable Endowments Act which forbids the 
insbibubion of any suit against the Treasurer of 
Charitable Endowments except (a) to divest 
him of the property on the ground of its not 
being subject bo a charitable trust, or (6) to 
charge him with loss or misapplication of the 
property due to hie own neglect or default. 

The present suit does not come under either 
of these descriptions. The respondent seeks 
to avoid the effect of section 14 by suggesting 
that the section is only intended bo forbid suits 
which seek bo render the Treasurer liable in 
hiB personal capacity and in his capacity of a 
Corporation sole. In support of this he refers 
to the side note to the seobicn—"Indemnity bo 
Government and Treasurer." 

There are several reasons why this view 
should nob be accepted. In bho first place it 
18 not applicable to one class of suits referred 
to m the section, namely, suits intended 
bo divest the Treasurer of the property. In 
the second place section 14 must be read in 
oonneotloQ with bho whole scheme of the Act 
and in particular with sections 6 and 8. Sec¬ 
tion 4 provides that the Treasurer shall not 

be required to perform any of the duties of 
the trustee in the administration of the pro- 
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perby. Where the property consists, as in 
this case, of securities for money, sub-section 
2 of section 8 requires the Treasurer bo apply 
the income in accordance with the vesting 
order and scheme of management prepared 
under the Act. These documents are printed 
on pages 488 and 489. Part I of the N.- 
W P. Gazette for 1892. They show that 
the administration of the property is in the 
hands of the Committee. The Treasurer is 
required to remit the entire income to the 
chairman and all payments are made by the 
chairman on bills passed by a sub-committee. 
The only person, therefore, who is authorised 
to pay the amount alleged to be due to the 
plaintiff is the chairman of the Committee in 
accordance with the conditions laid down in 
the scheme of management. 

There is, however, another objection to the 
frame of the suit which justifies the order 
passed by the Court below. It was not neces¬ 
sary for the respondent to urge this objection 
before the Additional Judge as his first objec¬ 
tion was accepted by the plaintiff bub it has 
been urged and argued before mo. The plain¬ 
tiff can show no justification for suing the 
Secretary in respect of a claim which is, as he 
admits, directed against the Committee as a 
whole. There is nothing in the scheme of 
management empowering the Secretary to sue 
or be sued as representing the Committee. It 
is admitted that it is not sought to impose on 
the Secretary any personal liability. Yet it is 
against the Secretary alone that the claim has 
been preferred and the mere fact that he is 
described in the plaint as " ea; officio Secretary 
of the King's Ytt^nani Hospital Committee” 
would nob be sufficient to enable the plaintiff 
to execute against the Committee any decree 
which might be granted in his favour. The 
result is that the order passed by the Court 
below must be upheld though nob on the 
same ground on which it was passed. I ac¬ 
cordingly dismiss the application with costs. 

z. K. Applicaticn dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 31. 

OP 1918. 

July 23, 1923. 

Present :—Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 

KE5H\VA NAND, Eepresentative and 

Chela OP ADITYA PURI, Deceased- 

Dependant—Appellant 
versus 

MOHAN PTJBT. Chela OF 
TUKAT PURI— Plaintiff and MAM RAJ 

AND OTHERS—DEFENDANTS 

—Respondents. 

Religious eudownient^Several Shrines-^Succession 
to one shrine, whether ajfecis others. 

The oonAtitution of each patbioular shrine must 
govern the succession to its gaidi and the mete 
fact that a certain chela has succeeded^ to one of the 
ehiines enjoyed by his Quru does not ipso /ar_fo 0*^* 
title him to suooeei to another, [p, 497, ool. 2.J 

Doss v. Rermeshree Doss, 76 P. R« 1867, 

relied on. 

Appeal from the decree of the District Judge, 
Karnal, dated the 9bh October 1917, affirming 
that of the Senior Subordinate Judge, Karnal, 
dated the 2nd July 1917. 

Mr. G. S. Salariya, for Dr. Nand Lai, for 
the Appellant. 

Mr. Devi Dayal, for the Respondents. 

JUDGMENT.— The plaintiff in this case 
is one Mohan Puri, Chela'oi the late Mahant 
Turat Puri, and be brings this suit for posses¬ 
sion of the land attached to the shrine known 
as Samadh Maujpuri situate in villlage Phura- 
na against one Mahant Aditya Puri who is in 
possession and other formal defendants. Ho 
has been given a decree and the appeal was dis¬ 
missed by the District Judge. A certificate 
has been given regarding the right of the vil¬ 
lagers to appoint the Mahant oi this shrine, 
and on second appeal the only point to be 
decided is whether the appointment admitted¬ 
ly madeSby the proprietary body of Aditya 
PuriMefendant'is valid or nob. 
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The hiefcory of bho sbrino is thab fcho Gaddi 
is a Puri Gaddi, tho Paris being a sub-diviftion 
of the sect of Gosains. The original liolder 
was one Maujpnri who was succeeded by Ins 
che^a Zalim Puri. Ram Puri duly succeeded 
his Guru Zalim Puri and Masb Puri succeed¬ 
ed Ram Puri. On Masb Puri’s death in 
1897 no Chela could be disoovorod. I'ho pro¬ 
prietary body appear to have appointed Gop il 
Ban and he was shown in bho Revenue Record 
as Ma^nnt of the institution, altliough ho did 
not belong to this particular sect. Ue 
resigned his appointment and the sbrino then 
remained vacant for eight yearn. Tho patwiri 
and the Naib Tahsildar Gnding.that the land 
was being enjoyed by some of blic proprietors 
and more especially by the lam^'ardar recom¬ 
mended that it should be forfeited to the Crown. 
The Deputy Commiasionor passed an order that 
if there was any question of forfeiture at all, 
the land was to go to the proprietary body, hut 
suggested that the lamhardars should nomi¬ 
nate a Mahant. In the year 1897 they elected 
the Mtf/rant of the shrine at Pai village, ten 
miles distant, a man named Turat Puri, and 
he was duly shown as the Mahnnt of this 
shrine also. Two months later tho died. Tho 
villagers thereupon appointed the present de¬ 
fendant Adibya Puri, who is a member of the 
Puri sect. 

The plaintiff bases his case on tho admitted 
fact that he is the Chela of the late Turat 
Puri and that the Bhck ratified his succession 
to the Pai shrine. He contends that inasmuch 
as bis spiritual father held both shrines, bo is 
entitled to succeed to this shrine also. It is 
noticeable that the Bbek is never said to have 
taken any action whatever in ratifying or 
appointing a successor to either of these Puri 
shrines until this particular occasion, and 
what is even more important, they took no 
action when the shrine was lying vacant 
after the death of Mast Puri. It being, 
therefore, perfectly clear that at the 
beginning Chela succeeded Guru as a matter of 
course, the question is whether the present 
pluntlff in virtue of his chelaship is entitled 
to succeed Turat Puri in this shrine. It is 
clear that up to the time when Turat Puri was 
elected by the lamhardars or the proprietary 
body the Pai shrine had no sort of connection 
with the shrine. It is also clear that bad the 
lamhardars not taken the action which they 
did, the Deputy Commissioner would have 

10*68 


dirootod that the land should reverb to tbn 
propriotary body. 

After taking ovorything into account we 
aro of opiti’on that tho definite break in the 
sncccsfiion is all important more ospeoially 
when coml'iuf'd with tho two appointments of 
Gokal Ban and Turat Puri, who had no con¬ 
nection with tlm last incumhenb Mast Puri 
heyond tho fact that one of tliem belonged to 
tho sarao sub-sect. Tlieao appointments were 
nob objected to in any way by bho IMiok or any 
other body of Mahant's or others claiming bo 
control Puri foundations. After Mast Puri’s 
death without spiritual issue there was what 
amounted to a re-foundation and in accord¬ 
ance with bho rules of that re-foundation as 
0 ?tahli«hed by practice the villagers appointed 
thoir MdhatH, We find, therefore, thab the 
mere fact that Mohan Puri was a Chela of 
Turat Puri and did succeed to tho Pai shrine 
and that Turat Puri held both the Pai 
shrine and this does not entitle him to succeed. 
As laid down in Bnmsork Dass v. Perrneshree 
Dfss (1), tho constitution of the particular 
shrine in question must govern the succession 
and the mere fact that a certain Chela has 
succeeded to one of the shrines enjoyed by bis 
Guru does not ipso facto entitle him to succeed 
to another. Tho luptory of this particular 
shiine shows that the proprietary body are 
entitled to nominate tho Mahant, this being 
established by tlieir having done so on the 
last two occasions without any challenge or 
objection during a period of 20 years. 

We, therefore, accept the appeal and dismiss 
tho plaintiff’s suit. The costs of the con¬ 
testing defendant Adibya Puri will be paid by 
the plaintiff throughout. 

N. K. Appeal accepted, 

(1) 76 P. Tl. 1867. 
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CALCUTTA HIGH COURT. 

Original Civil Jdrisoiction Suit 
No. 784 OF 1921, 

July 10. 1922. 

Present: —Mr. Justice Buckland. 

LEICESTER & Co.— Pi-aintiffs 

versus 

S. P. MULLICK—Dependant. 

Contract Act (IX of 1872) ss. ‘I'i, BO^Cantract by 
way of wagering, nature of—‘Betting losacs^DefauUer 
reported to R. C. T. C. —Hundi in consideration of with¬ 
drawing report—SiUt on hundi, whether ninintainablc. 

Where at the de:^ireof the promisor the promisee 
promises to do or to abstain from doing some* 
thing [Contraot Act, section 2 (d)], the sum of money 
which the^ promisor reciprocally promises to pay 
whatever it may be and hmevec it may be detetmin- 
ed, is a good consideration (or the promise of the 
promisee, [p. 501, ool. l.J 

A contract by way of wagering and gaming is void 
and not Illegal, [p. 501, col. 2.] 

Juggernath Sew Bux v. Ram Dayal, 9 C. 791 at p. 
796 ; 8 Ind Jur. 42 ; 4 Ind. Dec. (N. S.) 1176, follow¬ 
ed. 

Defendant having failed to pay the sum ofRs. 8,60o 
which he owed to the plaintiffs on account of horse 
races was reported by the latter to the Royal Calcutta 
Turf Club who threatened to proceed against him if he 
did not sottle his accounts. Defendant, therefore, ex¬ 
ecuted a hundi in favour o! the plaintifis for Rs 8,600 
in consideration of the latter withdrawing his name 
from the R. 0. T. C. PlaintiSs then sued to recover 
the amount. 

Held (1) that the consideration for the hundi in 
suit was a legal consideration and plaintiQ was en¬ 
titled to recover, [p. 602, oqI. 1.] 

Byams v. Stuart King, (1908) 2 K. B 696 ; 77 L J. 
K. B 794 : 99 L. T, 424 ; 24 T. L. R. 676, followed. 

(2) that there was nothing illegal in the agreement 
made by the plaintifis and the suit was maintainable, 
[p. 603, ool. 1.] 

Mr. S, C. H. Meyer, for the Plaintiffs. 

Sri B. C. Mitter, Messrs. S. N, Banerjee and 
S. Bhattacharjee, for the Defendant. 

JUDGMENT. —There is not muoh dispute 
about the faots of this ease and they are sim¬ 
ple. The plaintiffs sue as a firm and are des¬ 


cribed in the cause-title as carrying on busi¬ 
ness in co-partnership as Turf Accountants, a 
business otherwise known as that of book¬ 
makers, which consists of gambling on horse 
races, the profits of which they share. The 
defendant engages in horse racing; be owns 
race horses and bets on horse races in con¬ 
siderable amounts. On the 20th October 1920 
he owed the sum of Rs. 8,500 which he had 
lost to the plaintiffs at the Barrackpore races. 
As he did not pay, the plaintiffs reported him 
to the Barrackpore Turf Club, by the Secretary 
of which he was, it has been stated, though no 
formal proof has been given of the fact, reported 
to the Royal Calcutta Turf Club. On the 6th 
December, the defendant received a letter 
signed by the Secretary of the Royal Calcutta 
Turf Club referring to the report received 
from the Secretary, Barrackpore Races as to 
considerable sums owing from the defendant 
to several book-makers, among whom the 
plaintiffs are included, amounting to Rs. 45,220 
in all, and informing him that if that sum was 
not paid into the office of the Royal Calcutta 
Turf Club by the 22od February he would be 
posted as a defaulter and notice to that effect 
would be published in the Sheet Racing 
Calendars. Pending settlement of his account 
he was informed that the entries of his horses 
for certain races had not been accepted and 
that in the mean time he was not to bet or 
enter the race enclosures. The authority for 
suoh a letter or that the Royal Calcutta Turf 
Club was entitled so to deal with the de¬ 
fendant upon such a report, has not been ques¬ 
tioned and the bearing has proceeded upon 
the basis that the letter and the penalties 
prescribed were in order. On the 20th Decem¬ 
ber the defendant went to the Albert Club, 
which I am informed is an institution to 
which persons carrying on the business of 
book-makers resort, and there he found the 
plaintiff and his otlier book maker creditors. 
He executed 'Bundies in favour of his several 
creditors for the amounts of his losses, among 
them one for'Rs. 8.500 in favour of the plaint¬ 
iff and at the same time wrote letters addressed 
to them, in a form drafted by Mr. Goodman 
of which the letter addressed to the plaintiffs 
is in the following terms :— 

The Albert Club, Ltd., 
‘Grosvenor House,’ 
Calcutta, 20-12-1920. 
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To 

Messrs. Leicester & Co. 

Dear Sir, 

In consideration of your withdra%ving my 
name from the B. C. T. 0. and thereby pre¬ 
venting my becoming posted as a defaulter, I 
agree to pay you the sum of Bs. 8.500 (rupees 
eight thousand hve hundred only) and hand 
you my promissory note herewith for the 
amount named. 

Yours faithfully, 
S. P. Mullick.” 

Subsequently the defendants name was 
withdrawn and he has been able to enter the 
race enclosures and to bet, and has done so, 
but be has not paid the amount for which he 
drew the Uundi in suit. The only dispute on 
the facts is as to how the defendant came to 
write that letter and to draw the Hundi. The 
plaintiff's account of the matter is that 
the defendant came of himself and wanted 
0 have bis name withdrawn from the Royal 
Calcutta Turf Club and the defaulters’ 
list, and in consideration of the plaintiff pro¬ 
mising to take steps to have that done, the 
defendant signed the Hundi and letter. The 
defendant asserts that what was done was 
done at the suggestion of the plaintiff and 
that the Plaintiff said he wanted the Hundi 
and letter to keep his account in form, and 
that be had no intention of instituting any 
suit against him. There is not much to 
choose between the versions given by the two 
witnesses and the letter makes it clear what 
was intended. The plaintiffs now sue to 
recover the amount of the Hundi, and in order 
to succeed they rely for consideration on that 
stated in the letter and not on the original 
debt. The suit was filed under O. XXXVII 
of the Civil Procedure Code and the plaint 
states that the defendant promised to pay the 
sum in question ** for value received.” The 
defendant in his written statement says that 
the Hundi was exouted for a debt due on bet¬ 
ting transaotions. It is not till the suit 
comes to a hearing that the real question 
of fact is raised, and that is done in reply 
to the defendant's contention that there 
was no consideration. For this the parties 
cannot be held responuble, It is the result 
of a system of pleading whioh does not 
admit of a reply. This suggests that in oases 
where the real contest will follow from the 


nature of the defence, clue to that being one 
whioh the defendant has to prove and the 
plaintiff did not anticipate, the plaintiff should 
bo required to place on record his pleas in 
answer. In this particular instance no 
difficulty ai’iscs, hut that is not always the case 
and it is at times embarrassing that pleas may 
legitimately be taken in reply whioh are not 
on record until they find their place in the 
issues. 

The issues settled were — 

1. Is the plaintiff firm entitled to maintain 
this suit. 

2. "Was there consideration for the Hundi 
in suit and was such oonsideratiou legal ? 

3. Was the Hundi executed by the de¬ 
fendant by reason of undue influence exerted 
by the plaintiff firm ? 

4. To what relief, if any, is the plaintiff 
entitled ? 

The third issue does not strictly arise on 
the written statement but objection to it was 
not pressed. I will first state the provisions 
of law which in my opinion are applicable to 
the case. 

The first is section 30 of the Indian Con¬ 
tract Act, the material portion of which is in 
the following terms :— 

“ Agreements by way of wager are void, and 
no suit shall be brought for recovering any¬ 
thing alleged to be won on any wager, or 
entrusted to auy person to abide the result of 
any game or other uncertain event on whioh 
any wager is made." 

Section 23 whioh states that:— 

" The oonsideration or object of an agree¬ 
ment is lawful unless it is forbidden by law, 
or is of such a nature that, if permitted, it 
would defeat the provisions of any law ” has 
also been referred to. 

Reference has also been made to the 
Bengal Public Gambling Act, 1913, which 
amended section 1 of the Bengal Public Gam¬ 
bling Act, 1867, by excluding from the defini¬ 
tion of gaming, wagering or betting on a horse 
race when such wagering or betting takes 
place, (a) on the day on whioh the race is to 
be run and [h) in an enclosure which the 
stewards controlling the race have with the 
sanction of the local Government set apart 
for the purpose. 

The Bengal Amoeemeats Tax Act, 1922 
whioh imposes taxes on certain forms 
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oJ bebfeiug iucludiug fehab of the kind ci-rriGd 
on by ‘ licGosed book-makor?,” wh) aro 
deUned in the Act as poi'soQS who carry 
on bho business or vocation of or act as 
book-makers, otc., was also referred to in the 
course of the argument. Bub that sbabube was 
only passed this year and its effect, if any, up¬ 
on a case such as this is a matter for future 
consideration. 

It has also been contended that certain 
statutes of Anne which deal with gaming ap¬ 
ply to India, and in support of this proposition 
I liavo been asked to refer to the preface by 
Mr. Whitley Stokes to the ojllection of .obatu- 
bes relating to India. That only shows tho 
obscurity in which the whole question of tho 
application to India of English Statutes passed 
prior to the year 1(26 is shrouded, and the 
contention has not been supported by argu¬ 
ment. This. I think, esliausts the statutory 
provisions of the law on tlie subject which 
obtain or obtained at the time with wlncli I 
have to deal. 

Before applying them to the case, I will 
brieily dispose of the only disputed ques¬ 
tion of fact, which is whether tho defendant 
signed the Biindi and letter at the solicitation 
of the member of the plaintiff firm who has 
given evidence, or whether on receipt of the 
letter from the Secretary of the Royal Cal¬ 
cutta Turf Club, ho went bo see him in order to 
make arrangements which would prevent the 
consummation of the penalties with wliicii 
he was threatened. On the evidence 1 am 
satisfied that it was the defendant who sought 
the meeting. The penalties to which he had 
rendered himself liable are sovoro, especially 
to an owner of race horses, and he had a power- 
ful motive for seeking relief. I will ignore 
the stigma attaching bo a person who does 
nob pay bets and is consequently debarred 
from betting or entering the race enclosures, 
ine defendant says that it was a matter of 
no concern to him to be posted as a defaulter, 
and It 18 not for me to provide him with a 
standard of honour higher than that which 
he sets up for himself. The plaintiff said 
that the defendant oame of himself. That 
statement I accept. Ho had already reported 
the defendant and from that report the sub¬ 
stantial penalty to the defendant would ensue : 

I know of no reason why he should have asked 
the defendant to meet him when he could do no 
more and the meeting might prove infruebuous. 


Tho outcome of the meeting was the agree- 
moub contained in the letter of the 20bh 
December and upon that letter being signed 
and with that letter the defendant gave the 
Buiidi in suit. 

I now turn bo the issues of which the 
second is tho moat important and involves the 
substantial point bo be decided. 

ihe argument of the learned Counsel on 
behalf of tho plaintiff ia founded on the 
well-known case of ifyams v. Stuari King 
(ij in which the facts were that a cheque 
was given for lost bats. The loser paid part 
of the amount of the cheque which was held 
over tor a time by the payee. Subsequently 
the parties oame bo a fresh verbal agreement 
by which in consideration of the plaintiff 
forbearing to sue and forbearing bo declare the 
dofendaub a defaulter the defendant promised 
bo pay the balance of the cheque. Such con¬ 
sideration was hold by the Court bo be ft good 
consideration and the plaintiff was held to be 
entitled to recover. Fletcher Moulton, L. J., 
delivered a dissentient judgment and it has 
been strongly pressed by Sir Bonode Mitter 
on behalf of the defendant that I should 
follow the judgment of Fletcher Moulton, 
L. d., as representing the law applicable to 
this case in preference bo the judgment of 
the Court. 

i be learned late Lord Justice's judgment 
depends upon his interpretation of that por¬ 
tion of section 18 of the Gaming Act, 1845, 
which is in the following berms:— 

All contracts or agreements whether by 
parol or in writing, by way of gaming or 
wagering, shall be null and void ; and no suit 
shall be brought or maintained in any Court 
of law or equity for recovering any sum of 
money or valuable thing alleged to be won 
upon any wager or which shall have been 
deposited in the bands of any person to abide 
the event on which any wager shall have 
been made.” 

This, it will be observed, is in language 
almost identical with section 30 of the Indian 
Contract Act. The learned late Lord Justice's 
views are expressed, among others, in the 
following passages:— 

In my opinion too little attention has 
been paid to the distinction between the 

(1) (1908J 2 KB. 696; 7? L. J. K. B. 794 ; 991»* 
T. 424; 34 T. L. R . 676. 
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two parts of this enaobmeDti and the 
seooDd part baa been treated as bein^ in 
effeot merely a repetition of the 6rat part. 
I oannot aooept aueh an interpretation." 
. . . . The language of the later provi¬ 
sion ie in my opinion much wider, lb pro¬ 
vides with complete generality that no action 
shall be brought to recover anything alleged 
to be won upon any wager, without in any 
way limiting the application of the proviaion 
to the wagering contract itself. In other 
words, it provides that “ wherever the obliga¬ 
tion under a contract ie or includes the pay¬ 
ment of money won upon a wager, the Courts 
shall not be used to enforce the performance 
of that part of the obligation. 

This case is not unlike Bahb v. Ytlver- 
ton (2) referred to in the judgment of the 
learned L. J.’s in Hyams v. ^Stuart Knuj (l) 
and that case Lord Justice Fletcher Moulton 
dealt with, apart from its special oiroumstan- 

oes, as they appeared to him, by the observa¬ 
tion that the bond constituted an agreement 
to pay money on wagers, and by section 18 
of the Gaming Act an action could be 
brought upon it. In the cases of this kind 
in which the plaintiffs have succeeded, it 
has been alleged that the sum is not 
“ won on any wager " but due in respect of 
another consideration. The sum may be> and 
it would be affectation to pretend that it is 

not, fixed with reference to the amount of a 
lost wager, but where at the desire of the 
promisor the promisee promises to do or to 
abstain from doing something [Contract Act, 
section 2 {d)], the sum of money which the 
promisor reciprocally promises to pay, what¬ 
ever it may be and however it may be deter¬ 
mined, is a good consideration for the promise 
of the promisee. To say that because that 
sum is fixed with reference to a lost bet the 
amount of the lost bet, therefore, is the con¬ 
sideration for the promise of the promisor, 
seems to me to involve a lacuna in the logical 
sequence of the argument. Farwell, L. J., puts 
with the utmost lucidity what I have endea¬ 
voured to express in terms of the Indian Con¬ 
tract Act 

*' Here the agreement sued on is an agree¬ 
ment to pay a sum of money in oonsideratiou 
of forbearance to post the defendant as a 

(9) (1S70) 9 E. Q. 471; 99 L. J. Oh. 428; 22 L. T. 
968; 18 W. R. 619. 


defaulter : the sum of money may be equal bo 
or leas than the lost hot, bub it is not payment 
of the bet, because that was payablo on 
settling day, and non-payment on that day 
made the loser a defaulter and liable to be 
posted. The day of payment is most 
material, for non-payment involves blie winner 
in a similar default ; the contract not to post 
is a new contract quite distinct from the 
contract of wager and is sufficient to support 
a promise to pay money, which, though equal 
to the amount of the bet, is not in fact the 
bet, bub is compensation for its non-payment 
and the action cannot be said to be brought 
for recovering any sum alleged bo have been 
won on any wager within 8 and 9 Viet., 
0 . 109." 

Apart from the contentions based on the 
diBsenbient judgment in that case, it was 
contended that the effect of sections 30 and 
23 of the Indian Contract Act is to make 
agreements by way of wager illegal. Bub this 
point is covered by authority, for so long ago 
as in 1883, in Juggernath Sew Bax v. Ram 
Dayal (3), it was decided in the briefest bub 
clearest possible language by two very dis¬ 
tinguished Judges of this Court that a oonbraot 
by way of wagering and gaming is void and 
nob illegal. 

There is a very material distinction 
between the facts of Hyams v, Stuart King 
(1) and this case, a distinction which adds 
to the strength of the case before me. In 
that case the cheque sued upon bad been 
admittedly given in payment of a bet, and 
it was held that the forbearance of the Plaint¬ 
iff to sue coupled with his forbearance to 
declare the Defendant a defaulter constituted 
a good consideration for a fresh agreement and 
that the Plaintiff was entitled to recover on 
bho cheque. Here the Hundi was not given 
till the agreement of the 20th December was 
made ; there is no question of a new agree¬ 
ment and a new consideration for a Hundi 
given in the first instance in circumstances 
which would prevent its being sued upon in 
the absence of a new agreement. This dis¬ 
poses of much of the argument that the real 
consideration was the bet itself. It is true 
that the Plaintiff himself said that the Hundi 
represented the amouct of the Defendant’s 
losses, a statement on which reliance has been 

(3) 9 O. 791 at p. 796; 8 Ind. Jar 42 ; 4 Ind. Deo, 

IM* S*} 1175» 
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placed. But fche terms of the agreement are 
in writing and though the actual sum may 
represent fche amount of the losses, it does 
not follow that the consideration for the 
Hundi was fche amount of fche lost bets. 

Another contention based on the evidence, 
to which I must refer, is that as the matter 
had passed out of the hands of fche Plaintiff 
and it was discretionary with the controlling 
authority, the Royal Calcutta Turf Club, 
whether or not the defendant should be reliev¬ 
ed from the penalties stated in the Secretary’s 
letter, there was no consideration, or that it 
failed. To this, 1 think, the answer is that 
fche letter shows what fche Plaintiff had to do. 
The Plaintiff says that he could have the 
name withdrawn by going and explaining the 
reasons to the Secretary. He does not say in 
so many words that he did so, but £ infer that 
that was what he did, and nothing else has 
been suggested, for fche Defendant said that 
since his name had been withdrawn he had 
been to the races and made bets. The plaintiff 
did all that it lay in his power to do, and fche 
relief from fche penalties which the Defend¬ 
ant has since enjoyed is in my judgment 

the result of what fche Plaintiff did in that 
behalf. 

I 6nd that fche consideration for the Hundi 
in suit was the Plaintiff’s promise to withdraw 
the Defendant’s name from fche Royal Cal¬ 
cutta Turf Club in order to prevent the latter 
from being posted as a defaulter, which, in 
fact, I 6nd that he did with that result. I 
also find that such consideration was legal 
consideration. I also find that fche Hundi 
was not executed by the Defendant by reason 
of undue influence exerted by the Plaintiff 
Arm. 

The only other point that has been argued 
is that since the Plaintiff firm is a firm of 
book-makers, the Plaintiff cannot sue as a 
firm since fche business of book-makers is nob 
one which the law will recognise. 

For this proposition the authorities cited 
are the ju^menb of Lord Justice Fletcher 
Moulton in^yams v. Siuwrt King (l), and 
O’Cotmor v. Balston (4). In the former the 
learned Lord Justice said ; “ In my opinion 

no such partnership is possible under English 
law. Without considering any other grounds 

(4) (1920) 8 K. B. 461; 36 T. L. B. 768. 


of objection to its existence, the language of 
fche Gaming Act, 1892, appears to mo to be 
sufficient to establish this proposition.” I need 
not go further, for considerations based upon 
the Gaming Act, 1892, can have no application 
in this country where the legislature has nob 
only nob passed any similar Statute, but there 
are decisions founded upon legal conditions to 
alter which in England that Act was passed. 

In so far as the Gaming Act, 1892, was 
relied upon by Darling, J., in fche second 
of the two cases cited in support of the 
proposition, fche point is not thereby ad¬ 
vanced.^ Bub fche observation—“Persons 
associating in such a business as this cannot 
come into a Court of law and claim that 
money is duo to fche firm on a transaction of 
this kind. The inclination of the law is not to 
favour but to discourage betting. True it 
does so in a partial, confused and illogical 
fashion, but the law upon this point is 
correctly stated by Fletcher, L.J.”—supports 
fche contention that since fche law discourages 
betting, persons whose partnership business is 
to bet cannot come into a Court of law as 
a firm. Lord Justice Farwell on this point 
observed that he was not prepared to overrule 
the decision of Chitty,J., in Tkjoaites v, Coul- 
thwaite (5). That was an action fche object of 
which was to obtain the usual partnership 
account of profits of a bookmaker’s business, 
and fche learned Judge holding that it had not 
been made out that fche plaintiff intended that 
the business should be carried on illegally, by 
which he meant in contravention of tbe 
Betting Act, 18d3,fdireoted an account, 

I have stated all the provisions of the law 
applicable to the case. Section 30 of the 
Contract Act makes agreements by way of 
wager void and not illegal. It was pointed 
out by the learned President in Hyamns v. 
Stuart King (1) that nothing prohibited was 
done by the parties and the cheque and the 
bets were merely unenforceable. It would, 
be said, probably have been different if tbe 
bets were illegal and the giving of the cheque 
was an illegal act. There is nothing illegal 
in the agreements which it is the business of 
the partnership fco make, nor are such 
agreements prohibited by law. Under ?fche 
Bengal Public Gambling Act, 1913, nob 
only are bets on horse races no longer 

(6) (1896) 1 Oh. 496 ; 66 L. J. Oh. 2S8 ; 74 L. T. 

164 ; 44 W. E. 395 ; 60 J. R 218. 
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penalised in the oiroumstanoes stated io the 
Aot, but the looai Government has been Riven 
power by the legislature to sanction an en- 
oloBure to be set apart for the purpose by the 
stewards of controlling races io which betting 
on races may take place on the days on which 
the races’are to be run. 

General propositions aa to what the law die* 
courages in England havo to be taken with 
reserve when they are sought to be applied in 
this country, of which the law as'to cham¬ 
perty is an inetanoe. The law of England 
whereby betting is discouraged is the Statute 
law. As Fletcher Moulton, L, -T., observed io 
his judgment in Byams v. StudTt Kino (l), 
By Common law wagers were not illegal, 
and the nature ofia wager is such that from 
the point of view of jurisprudence there is 
ample consideration for a valid contract. 
The distinction which English law makes 
between wagering contracts and others is 
therefore entirely the creation of statute. 
This disposes of any argument based upon the 
provisions of the law of England. 

I am not prepared to say that the Statutes 
in force in Calcutta to which I have referred, 
discourage betting. The Public Gambling Act 
at least recognises it. Nor am T prepared to 
bold that parsons who enter into a partner¬ 
ship for tbe purpose of making agreements not 
forbidden but reocgnised by tbe law, though 
unenforceable at law, are persons who conduct 
a buaness, the very nature of which disen¬ 
titles them to have recourse to Courts of law 
to recover {claims otherwise sustainable. For 
these reasons I hold that the suit is miantain- 
able. 

There is no question as to the amount 
which the Plaintiff firm, if successful upon the 
issues other than the last, should recover, and 
I give judgment for Rs. 8,500 with costs, and 
reserved costs, if any. on Scale No. 2. 

K. S. D. Order accordingly. 


LAHORE HIGH COURT 

Second Civil Appeal No. 466 op 1922. 

April 23, 1923. 

Present : —^Mr. Justice Broadway. 

KIRPA AND (iTHERS —Dependants — 

Appellants 

versus 

GODABA AND OTHERS—Plaintiffs, and 
BHANA—Defendant—Respondents. 

G usiom—A tienation — Qra siug rights. 

Where a tract of shaniilat l&od in a village has 
bssD allotted to oertain speoifiod families for the 
purpose of grazing their oattle and oattiog grass and 
wood, their right to do so amouats to an easement 
and DO member oan alienate hie right. If by doing 
30 he would be Introduoing a foreign element in the 
class of persons to whom the right was speoifioally 
restrioted. [p. 504, ools. 1 and 3.] 

Stindar v. Wasera* 144 P. B- 1907 : 183 P. W. B. 
1907 : Hans Baj v Narain Chand, 18 Ind. Oas. 716; 
86 P, R. 1911 ; 2Q9 P. W. B. l9ll ; Nihal Singh v. 
Khaean Singh, 94 P. R. 1902. cited. 

Appeal from tbe decree of tbe District Judge, 
Hoshiarpur, dated the lOth November 1922, 
reversing that *of tbe Munsiff First Class, 
Hoshiarpur, dated tbe 3rd December 1921. 

Lala Fakir Ghand, for the Appellants. 

Lala Jagan Nath, for tbe Respondents. 

JUDGMENT. —It appears that a tract of 
Sbamilat land 1039 kanals in area belonging 
to village Barnob has been reserved for the 
grazing of cattle and cutting grass and wood. 
The wajbulars of tbe village shows that this 
paitionlar area has been allotted for tbe pur¬ 
poses aforesaid, to certain speoibed families 
of Labanas. One of these Labanas a man 
named Bbana sold his grazing and other rights 
to 4 of the proprietors in the village by a 
registered deed of sale, dated tbe 12th March 
1920. 

The remaining Labanas instituted a suit 
against tbe said vendees and Bhana asking for 
an injunction declaring that the vendees had 
acquired no rights under the sale and restrain’ 
ing them from in any way obstructing or 
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inherfering ^itb the plamfciffe in fehe exercise 
of tbeir rights. 

The trial Court dismissed the suit but the 
learned District Judge decreed it on the ground 
that the transfer of such grazing righba was 
void in law. He held that rights such as 
these were what are described in the Transfer 
of Property Act as profits a prendre and were 
appurtenant to the land and therefore inalien¬ 
able apart from the land. 

The vendees-defendants have come up to 
this Court in second appeal through Mr. Fakir 
Chand who had contended that the view 
taken by the lower Appellate Court was bad 
in law. 

He urged that grazing rights belonged 
to all residents in a village quite apart from 
any tenancy [Snndar v. Wazera fl)], 
Relianoo was also placed on Hans Baj 
V. Narain Chatpl (2), but it seems to me 
that this is scarcely au authority for the 
pr position advanced. It was held by Ratti- 
gan, J., that grazing rights are confined to 
cattle used for agricultural or domestic 
purposes alone. It was also contended on the 
authority of Nihal Singh v. Khazan Singh (3) 
that the plaintiffs have no locus standi to 
challenge the alienation in question as they 
were not shown to be Bhana’s reversioners. 

It seems to me that this question must 
depend on what the right is and how it was 
created. According to the Wazih-uharz this area 
in question was specially set aside for the sole 
use of the Labanas. It being clearly laid down 
that they and they alone could exercise these 
rights. The proprietors even appear to have 
been excluded from using this land for grazing 
purposes. It amounts to an easement and 
speaking broadly, easements are generally 
inalienable apart from the property 
to wbiob they are appurtenant. As the 
right to graze, etc. in these lands was 
specifically given to a definite set of 
persons I am of opinion that every member 
of that set has a right to defend bis 
rights against any infringements of them. 
That the plaintiffs are vitally interested in 
maintaining the exclusive right of Labanas 
to exercise these rights seems to me clear and 
they have, therefore, a locus standi. 

(1) 144 P. R. 1007 ; 188 P. W. R 1907. 

(2) 13 led. Gas. 716; 86 P. B. 1911; 229 P.W. B. 
1911. 

(8) 24 P. B. 1902. 


While admitting that an easement is in¬ 
alienable Mr. Fakir Chand contended that 
section 38 of the Basement Act allowed the 
surrender of easements to the owner of the 
dominant tenement. 

The present right, however, is not attached 
to any particular land. It is a right given to 
the Labanas to take certain profits from the 
area in question and was, it seems to me, grant¬ 
ed to them not merely as tenants or non-pro¬ 
prietors but as Labanas. 

If my reading of the Wajib-ul-arz is correct 
then it seems to me that a sale of bis right 
to use the land for grazing purposes can¬ 
not be alienated by one of the owners of the 
right, for by doing so he introduces (as in the 
present case) a foreign element in the class 
of persons to whom the right was specifically 
restricted. 

I, therefore, agree with the learned District 
Judge in thinking that the sale by Bhana was 
void in law and dismiss this appeal vTith costs. 

N. K. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

CiviT, Revision No. 175 op 192i>, 
March 6,1923. 

Present :— Mr. Wazir Hasan, A. J. 0. 

BALDEO SINGH— Dependant- 

Appellant 

vei'sus 

JAI SINGH—Plaintiff—Opposite Party. 

Oudh Civil Digest, para. 212 el8. Vlt VILap^iM- 
bility of-Confession of judgmeni^Compromtse after 
issues'^Pleaders' fees, scale oj. 

Olauae Vn ol para. 272 of the Oudh Civil Digest 
applies only to oases wbioh are deoided on confession 
ol jadgment made at onoe and not to oases in whioh 
some degree of contest has been made. If a case M* 
gone so far as the framing of issues pleader's f^ 
should be charged at the full Boale under clause vl 
of para. 2 272. [p. 505, ool. 2.] 

Appeal against the order of the Subordin¬ 
ate Judge, Hardoi, dated the 13th October 

1923. 
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Mr. Niamat Ollah, for bhe Appallanb. 

Messrs. Harish ChaTtdcr and Baj Narain 
Shuklat for the Opposite Party. 

JUDGMENT .—This is an appUoation for 
revision ot an order of the Subordinate Judge 
of Hardoi allowing an application for amend¬ 
ment of a decree. 

Tlie applicant who was defendant in the 
suit tiled a written statement in which bo 
contested the claim made in the plaint. 
Issues were framed after this and before any 
evidenoe was recorded a compromise was 
tiled under which the applicant undertook to 
pay a certain sum of money to the plaintiffs 
within a certain period. It was further pro¬ 
vided that this period might be estended. If 
the money were not paid within the extended 
time then a decree for the relief claimed in 
the plaint was to be passed against the appli¬ 
cant with costs. 

In the decree as originally drafted one- 
quarter of bhe pleader's fee of B?. 350 was al¬ 
lowed as costs. The plaintiffs tiled an applica¬ 
tion for amendment praying that the full 
pleader’s foe be allowed. This appUoation was 
granted and it is against the order granting it 
that the present application is made. 

The learned Advocate for the applicant re¬ 
fers to Para. 272 Clauses VI and Vil of the 
Oudh Civil Digest. Clause VI provides that 
when such suits or appeals are decided on 
the merits after contest " the full fee shall be 
taxed and Clause Vil runs ** when such suits 
or appeals are decided ex parte, or on oonfes- 
sion of judgment......one-quarter of the fees 

payable in the case of suits or appeals decided 
on the merits after contest.” He contends 
that the compromise tiled in the present suit 
was in effect a confession of judgment as it 
resulted in the plaintiff's getting a decree for 
the whole of the relief for which be sued 
without having actively to contest it. 

The term ** confession of judgment *' is 
nowhere defined, but this, It is argued, is wbat 
it really means. 

On the other hand it is pointed out that 
the applicant did nob at once confess judg¬ 
ment when the suit was tiled. On the con¬ 
trary he put in a written statement deny¬ 
ing the claim and made it necessary for the 
Oouxt to frame issues. Even in the com- 
I o-et 


promise tho plaintiff’s claim was not at once 
admitted, that is if tlio defendant had chosen 
to avail himself of tho advantages given 
him by the compromise he might have suc¬ 
ceeded in only making tho payment for which 
ho had admittvl himself bo be liable in his 
written statement. 

It appears that this suit would be register¬ 
ed as a contested suit but the learned Advo¬ 
cate for bhe applicant contends that it could 
not be said bo have been decided on bhe 
merits even if this is so. 

As is pointed out by bhe learned Sub¬ 
ordinate Judge the applicant agreed in the 
compromise that if he failed to carry out 
bhe conditions ooubained in bhe earlier part of 
that document the suit should be decreed 
against him with costs. This presumably 
means the full legal costs. If it bad been 
intended that only a part of the costs should 
be granted this would have been stipulated for. 

On consideration of all the ciroumstances 
and bhe language of clauses VI and VII of 
Para 272, Oudh Civil Digest I am of opinion 
that this case must be held to come under 
Clause VI. Clause VH seems to apply only 
to cases which are decided on confession of 
judgment made at once and not to cases in 
which some degree of contest has been made. 
If a case has gone so far as the framing of 
issues the vakils of the parties must have 
been called upon to do a certain amount of 
work and tbelr fees may fairly be charged on 
a scale more liberal than if the plaintiff is 
successful on his first appearance in Court. 

I agree with the decision of the learned Sub¬ 
ordinate Judge and 1 dismiss this application 
with costs. 

z. E. Application dismissed, 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 256 of 1924. 

April 7. 1924. 


Present: —Mr. Justice Campbell. 


MUHAMMAD SADDIQ AND OTHERS- 
Plaintiffs—Appellants 
versus 

KHUDA BAKHSH and others— 
Defendants—Respondents. 

Muhammadan Law—Da facto Guardian^-^Uena- 
tion of mi)wr’s property. 

UD^et Mahammadan Law a pataon who has charge 
of the petaon or property of a mioor without being 
hia legal guardian and who may, therefore, be conven¬ 
iently called a de facto guardian, has no power to con¬ 
vey to another any right or interest in immoveable 
property which the transferee oan enforce against the 
infant; nor can such transferee, if let into posseseion 
of the property under such unauthorised transfer, 
redat an action in eiectraent on behalf of the infant 
as a trespasser, [p 506, ool. 2.] 

Imanibandiv. Mutsaddit 47 Ind. Cas. 513; 45 C, 
078; 35 M. L. J. m 16 A. L. J. 800; 24 M. L T. 330; 
28 G. L. J. 409: 23 0. W. N. 50; 6 P- L. W. 276; 20 
Bom. L. R. 1022 ; (1919) M. W- N. 91; 9 L. W. 618; 
46 I. A. 78 (P. C.), followed. 

Appeal from the decree of the District 
Judge, Ambala, dated the 3rd October 1923, 
reversing that of the Munsif, let Class, Jaga- 
dhri, District Ambala, dated the 3rd February 
1922. 

Mr. Sa(?ar Chand, for the Appellants. 

Messrs. Shamair Chand and Lala Amar 
Nath Ghana, for the Respondents. 

JUDGMENT. —In this suit the plaintiffs 

who are the sons of Musammat Rahiman 
sued for possession of certain land sold by 
Musammat Rahiman purporting to act as 
their guardian to one Khuda Bakhsh. The 
plaintiffs alleged that the sale was neither for 
consideration nor for necessity, and also al¬ 
leged that Musammat Rahiman was nob the 
legal guardian of the plaintiffs. 

The defendants were Musammat Rahiman 
and Khuda Bakhsh. Musammat Rahiman 
admitted the oorreotness of the plaint. Khuda 


Bakhsh asserted that the sales were for consi¬ 
deration and necessity and denied the allega¬ 
tion that Musammat Rahiman was nob the 
plaintiff's legal guardian. 

The Trial Court framed no issues on the 
second point bub deeoided that one of the two 
sales was binding on the plaintiffs and the 
other was nob. The Trial Court also recorded 
a finding the Musammat Rahiman was a pro¬ 
per guardian of the plaintiff during their 
minority, referring to paragraph 107 of 
Wilson’s Anglo-Muhammadan Law which 
deals nob with guardianship of property but 
with the question of the custody of boys up to 
the age of 7 and the girls up to the age of 

puberty. 


Both parties appealed to the District Judge 
and in their memorandum of appeal the plaint¬ 
iffs distinctly asserted in paragraph No. 3 


L1_ L. H/f M AM >■ 4 


ful guardian. 

The learned District Judge accepted the 
appeal of Khuda Bakhsh and dismissed that 
of the plaintiffs holding that both sales had 
been directly for the benefit of the plaintiffs 
who were then minors. No specific reference 
is made in his judgment bo the plaintiff 8 con¬ 
tention that Musammat Rahiman was nob 
their lawful guardian but at the end of the 
judgment the following passage occurs:— 
“ Musammat Rahiman being the de facto 
guardian oi the appellants at the time of the 
sale was competent to alienate on their bwa 
for consideration and necessity, provided i 
was for their benefit." 

In Imamhandi v. Mutsaddi (l)i their Lord- 
sbips of the Privy Council set themselves to 
lay down a definite rule on the question of how 
far and under what oiroumstanoes according 
to the Muhammadan Law a mother’s deal¬ 
ings with her minor son's property are bind¬ 
ing on the infant, and the rule which 
they declared was that “under Muhammadan 
Law a person who has charge of the per¬ 
son or property of a minor without being 
his legal guardian, and who may, therefore, be 
conveniently called a de facto guardian, has no 
power to convey to another any right or inter¬ 
est in immoveable property which the trans- 


(1) 47 Ind. Caa. 5l8; 45 0. 878; 86 M. L. J. 422; 16 
A. L. J. 800; 24 M. Ii. T, 380; 28 0. Ii. J- 409; » 
0. W. N. 60; 6 P, L W. 276; 20 Bom. L. B. 1022. 
(1919) M. W. N. 91; 9 L. W. 618; 461. A. 78 (P. 0.) 
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feree can eaforos against the infant; nor oan 
Buoh transferee, if let into possession of the 
property under such unauthorised transfer, 
xe^st an action in ejeotment on behalf of tbo 
infant as a trespasser." If, therefore, the par¬ 
ties to the present suit are governed by Mu¬ 
hammadan Law the decision of the learned Dis¬ 
trict Judge in the passage quoted above is 
clearly wrong. 

It has been argued, however, by Mr. Sham- 
air Ohand for Khuda Bakhsb, respondent, 
that under section 6 of the Punjab Laws Aot 
in questions regarding guardianship the rule of 
decision is firstly any custom applicable to 
the parties concerned, that the present parties 
being Arains they are presumably governed 
by agricultural custom that under the Tiw<ij‘ 
i‘<im of the Ambala District, as embodied in 
the answer to question No. 24 on page 13 of 
Whitehead’s Customary Law of the Ambala 
District, 1921, the mother is by custom the 
legal guardian of a minor next after the father 
and that this rule applies to all agricultural 
tribes of the district. This raises a question in¬ 
to which the lower Courts have not entered, 
but of which the determination is necessary 
for the proper disposal of the suit, There has 
been no decision by the learned District Judge 
of paragraph 3 of the plaintiff’s memorandum 
of appeal, and I do nob agree with Mr. Sham- 
air Ghana’s contention that this ground must 
have been expressly given up, before the 
learned District Judge. 

The lower Appellate Court must decide 
whether Musammat Bahiman was or was not 
the legal guardian, if it holds that she was 
not, a further question may arise whether the 
plaintiffs are obliged by law to restore the be¬ 
nefit obtained by them, if any, to the vendee. 
The decision that MusdvimcLt Bahiman was 
entitled as de fiicto guardian to alienate the 
property, I hold it bo bo erroueous on the pre¬ 
sent contents of the record and for that reason 
I accept the appeal, set aside the decree of 
the lower Appellate Court, and order both 
appeals filed before him bo be decided again 
with referenoe to the above remarks. Costs 
in this Court will follow the event. 

N. H. Appeal accepted. 


BOMBAY HIGH COURT. 

Originate Civil Jurisdiction Suit 
No. 4700 of 1923. 

January 17, 1924. 

Present : —Mr. Justice Fawcett. 

MECnJI VALLABHDAS— Plaintiff 

y<:r,s us 

DAYALJI LALJI & COMPANY— 

Defendant. 

Transfer of Propcrlif Act (IT of 1882), s. 1XC>—Land¬ 
lord tenant—Bolding over what consUluUs. 

The option of giving an assent whioh will oonvett 
a bolding over by a tenant into a teoanov i^ one 
that 13 conferred by section 118 of the Traurtf-it of 
Property Aot, on the lessor and c'>t on the lessee. 
The eSeot of the eeotion tbat, if there 13 oontinu- 
anoe of possession and if that oontinuanoe of posses¬ 
sion is assented to by the lessor, that, in law, operates 
as a renewal, of the lease from month to month or 
from year to year, in the ab.^enoe of any agreement 
to the oontrary. [p. 508, ool. 2 ; p 509, col. !■] 

VadapalU Narasimham v. Dronatnraju Seetha. 
ramamurthyt 3l M. 163; 18 M. L, J. 26 ; 3 M, L. T 
25G, relied on 

Mr. Mirsa, for the Plaintiff. 

Mr. Kamdar, for the Defendant. 
JUDGMENT. —■The facts in this case are 

all admitted. 

The defendants occupied a godown on a 
lease from the plaintiff which expired on 
October 20, 1923. On that day the defend¬ 
ants sent a letter to the plaintiff saying that, 
as the Colaba Cotton Green was being 
removed to Sewri on November 1, they 
would vacate the godown on October 30. On 
the same date the plaintiff’s attorneys replied 
to the defendants saying that if they did nob 
vacate the godown during the course of that 
day they would have to give a proper notice 
to quit to the plaintiff, otherwise he 
would hold them responsible for all damages 
and consequences, and further that the plaint¬ 
iff did nob accept their proposal to vacate the 
godown on October 30. A somewhat similar 
letter was sent by the plaintiff’s solicitors on 
October 22, in which it was said that the 
plaintiff would insist upon a proper notice for 
giving quiet and peaceful possession, otherwise 
he would hold them responsible for all 
damages and oonsequenceB. On the same 
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day the defeadants’ solicitors wrote to the 
plaintiff s solicitors denying tbab the plamtlff 
was entitled to any notice bo quit as alleged, 
or that he could bold the defendants respon¬ 
sible for any damages or consequences. It 
was furtbor said that the defendants would 
vacate the godown by the end of that month. 
Ilowover. as a matter of fact, the defendants 
vacated the godown on October 26, and a letter 
was sent bo the plaintiff's attorneys on that 
date informing them of that fact. Further 
correspondence ensued in November ; on the 
I2bh of that month, the plaintiff’s solicitors 
wrote claiming the sum of Bs. 1,166-10-8 
made up of two months’ proportionate rent un¬ 
der the old lease ; one month’s rent being rent 
for the month commencing from October 21, 
1923, during part of which the defendants 
continued to be in possession of the godown ; 
and another month's rent being claimed as an 
extra month’s rent in lieu of giving a 
proper legal notice. Defendants’ attorneys 
replied on November 14, denying the plaint¬ 
iff’s right to this claim and offering bo 
pay Rs. 117 as compensation for use and 
occupation for six days from October 21 bo 
26, 1923. The suit was filed on November 
23, and the plaintiff claims the amount of 
Rs. 1,166-10-8 with interest. 

The main point for determination is whe¬ 
ther the plaintiff is entitled to take up tbo 
position that the defendants became tenants 
bolding over under section 116 of the Transfer 
of Property Act, so tbab they were under an 
obligation to pay rent, at any rate, for the 
month in which there was occupation and to 
give a proper legal notice bo quit, that is 
to say, notice of their intention to quit 
under section 106 of the Transfer of Property 
Act, modified as it is by the Bombay usage 
requiring one month’s (instead of fifteen 
days’) notice. Mr. Mirza’s contention is that 
the defendants did in fact hold over, although 
it was only for a period of six days ; that this 
gave the plaintiff the option of treating the 
defendants either as trespassers or as tenants 
in accordance with the terms of section 116 ; 
that the plaintiff exercised his right of treating 
them as tenants, and so is justified in demand¬ 
ing the two mouths' rent claimed iu the plaint. 
On the other band, Mr. Kamdar’s main argu¬ 
ment is that there must be not only the as¬ 
sent of the plaintiff to the holding over bub 
the consent of the defendants to their continu¬ 


ing as monthly tenants in accordance with 
section 116. 

It you take the words of seobion 116 in their 
ordinary meaning, then, certainly I find it 
difficult bo say that the conditions specified in 
that section are not fulfilled in the present 
case. The defendants were lessees and they 
remained in possession of the property after 
tho determination of the lease granted to them 
as lessees. The first sentence of seobion 116 
is, therefore, fulfilled. The plaintiff is a lessor, 
and he, in the correspondence, did assent to the 
defendants’ continuing in possession subject to 
the condition that has been referred to about 
their giving a proper notice to quit. There¬ 
fore, it seems to me that liberally the second 
condition that “the lessor otherwise assents to 
bis conbinuing in possession” is complied with, 
Then the final part of the section provides 
that "the lease is, in the absence of an agree¬ 
ment to the contrary, renewed”, in the pre¬ 
sent case ' from month bo month’, and the 
effect is that merely by the defendants re¬ 
maining in possession with the assent of the 
plaintiff to their continuing in possession, by 
law, the lease which had beea given to the 
defendants was renewed from month to 
month. If that is so, then clearly there is 
justification for the position taken up by the 
plainciff, although it certainly savours of 
sharp practice and seams grasping and unfai^ 
However, that may he, I am only oonoetned 
with what are the strict legal rights of the 
parties. I cannot accede bo Mr. Kamdar s entire 
proposition that in order bo bring the case 
under section Il6 there must also be the 
assent of the lessee to the lease being renewed 
from month bo month, or from year bo year, 
as the case may be. That would put the person 
holding over obviously in an unfair position m 
regard to bis relations with the lessor, and I 
quite accept what has been laid down m 
Vadapalli Narasimham v. Dronamraju See- 
tharamamurthy (1), that the option of giving an 
assent which will convert the holding over in¬ 
to a tenancy is one that is conferred on the 
lessor and nob on the lessee. I was ^ at first 
inclined to think that a distinction might be 

made in a case where a person does not re¬ 
main in possession for a sufficient time to joS" 
tify his being treated as a tenant holding over 
from month bo month or from year to year, 

(1) ai M. 163; 18 M. U J. 26; 3 M. L. T. 2S6. 
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under seotiou 116. Tlio argamenb which 
suggested itself to me is this. What is 
the principle which underlies section 116 ? 
As far as I can see, it could only be assigned 
to two different grounds (1) of oontraob or 
(2) estoppel. One might say that what the 
section really recognises is that a tenant 
holding over makes a proposal that the 
lease shall be renewed from month to month, 
or from year to year, and tl:kat accept¬ 
ance of rent or other acts of the lessor assent- 
ing to his continuing in possession have the 
effect of communicating the acceptance of that 
proposal in accordance with section 3 of the 
Indian Contract Act. Again one might say, 
looking at it from the stand-point of estoppel, 
that the lessor by accepting rent or doing any 
other act, which shows that be assents to the 
lessee remaining in possoseioo, has intention¬ 
ally caused or permitted the lessee to believe 
that the lease is renewed from month to month 
or from year to year, and to act upon that 
belief. That would bei a case falling under 
section 115 of the Indian Bvidoooe Act, and 
that of course would imply that the lessee was 
asserting that bojwas a tenant from month to 
month, or from year to year, and ohat the 
lessor was denying that, but was estopped by 
his act from setting up that defence. So that 
in either case there must be either a proposal 
from the lessee regarding it or an allegation by 
the lessee that he is a tenant from month to 
month; and here the short time tho defend¬ 
ants contemplated remaining, and did in fact 
remain, in occupation of the godown precludes 
the idea of any such proposal or allegation. 
But on a further consideration I do not think, 
having regard to the very clear terms of the 
seotloni that I would be jastihed in taking that 
view. As 1 have already said the effect of 
that section is that, if there is continuance of 
possession and if that continuance of posses¬ 
sion is assented to by the lessor, that, in law, 
operates as a renewal of the lease from month 
to month or from year to year, in the absence 
of any agreement to the contrary. Here no 
oontraot to the contrary is alleged. A further 
difficulty that arises is that, if one says that 
section 116 only operates in a case where 
the continuance of possession lasts for such 
a time as establishes a condition of things in 
which the leasee can properly be treated as a 
tenant from month to month, or from year to 
year, where is the exact line to be drawn ? Is 


it to be said that the lessee oao 
possession for twenty-nine days and J 

the landlord treating him as a tro^_, ...u 

that if ho stays oce day longer then, if the 
lessor has assented to bis continuing in posses¬ 
sion, he becomes a monthly tenant? And in the 
case of a lease for agricultural or manufactur¬ 
ing purposes, over how many months can the 
occupation extend, boforo the lease becomes 
renewed from year to year ? I think that there 
is no sufficient justification for my bolding 
that any days (or months) of grace can be 
allowed in regard to the tenant’s possession in 
a case under section 116. Finally, it is clear 
that the defendant’s letter of October ‘20,1923, 
contemplates a holding over with the assent 
of the lessor rather than a continuance of 
possession without such assent. For these 
reasons 1 am forced to the conclusion that, in 
law, the position taken up by the plaintiff is 
correct. 

There must, therefore, be a decree for the 
plaintiff for the sum of Rs. 1,166-10-8 with 
interest at nine par cent, par annam from 
November 12, 1923, to judgment. Costs and 
interest on judgment at six per cent. 

The plaintiff to withdraw the sum of Rs. 117 
deposited by the defendants towards satisfac¬ 
tion of the decretal amount. 

Z. K. Suit decreed. 

LAHORE HIGH COURT. 

Miscellaneous First Civil Ai peal 

No. 2204 OP 1923. 

February 28, 1924. 

Present :—Mr. Justice Martineau. 
RALLA RAM— Creditor—Appellant 

versus 

RAM LABHAYA MAL and others— 
Insolvents—Respondents. 

Provincial Insolvency Act [V of 1920), s. 51, appli¬ 
cation of—Insolvency petition—Execution sale, vali¬ 
dity of. 

There ia no provision in the Provinoial lusolvenoy 
Act which probibib^ a Court evoouting a deoiee from 
selling the judgment-debtor’s property merely by rea¬ 
son of its having been given notice that an xnsolvea- 
oy petition by him has been admitted. It is only 
wbec an applioition is made to the ezeouting Oouct 
for the delivery of the property that the Court is re¬ 
quired by section 52 of the Aot to direct the property, 
if in its possession, to be delivered to the Receiver, 
lathe absenoe of suoh an application the Ooazt is 
at liberty to sell the property and the sate, being le¬ 
gal, oanoot be impeached by the Receiver or the ora- 
ditors. [p 5l0, ool. 1.). 

Wool/oi'd'e Trustee v. Levy, (1892) 1 Q. B. 778 ; 61 
L. J Q. B 546 ; 66 L. T. 812 ; 40 W B. 483 ; 66 J. P. 
691, followed. 
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Appeftl from tha Ordar of the Disbriot 
Judge, Shahpur, Sargodba, in tha exeroise of 
iusolvency jurisdiobion, dated the 29bh Juoe 
1923. 

Kunwar Valip Singh, for the Appellant. 

Mr. Mukand Lai, for the Respondents. 
JUDGMENT.-A money decree was 
obtained against Bam Labhaya, and execution 
was taken out. An insolvency petition by 
the judgment-debtor had been admitted by 
the Insolvency Court, and notice of this was 
given bo the Court executing the decree ; but 
the latter Court proceeded to sell some of the 
judgment-debtor's property, and the sale 
was confirmed. After the confirmation of 
the sale Bam Labhaya was adjudged an 
insolvent, and a Receiver was appointed. 
The Receiver and one of the creditors Balia 
Bam, then applied to the Insolvency Court to 
amend the sale. That Court has held that 
as there was no application by it or the Re¬ 
ceiver to the executing Court to band over the 
property to the Insolvency Court, the execut¬ 
ing Court was authorized to sell the property, 
and the sale cannot now be questioned by the 
Insolvency Court. Balia Bam has appealed 
from that order. 

I think the lower Court is right. There 
is no provision in the Provincial Insolvency 
Act (V of 1920) which prohibits a Court 
executing a decree from selling the judgment- 
debtor’s property merely by reason of its 
having been given notice that an insovenoy 
petition by him has been admitted. It is 
only when an application is made to the ex¬ 
ecuting Court for the delivery of the property 
that the Court is required by section 52 to 
direct the property, if in its possession to be 
delivered bo the Receiver. As no such appli¬ 
cation was made in the present case the 
Court was at liberty to sell the property, and 
the sale, being legal, cannot be impeached by 
the Receiver or the creditors. On this point 
there is the authority of Woolford’s Trustee 
V. Xrcvy (1), for the provisions of section 46 
(l) of the Bankruptcy Act, 1883, to which 
that case related were similar to those of 
section 52 of the Provincial lasolvenoy Act of 
1920. It is argued for the appellant that as 
a Receiver was not appointed till after the 
sale no application could have been made to 
the executing Court bo deliver up the pro¬ 
perty, bat this argument has no force as the 

U) (1893) 1Q B. 773; 61 Ii. J. Q. B. 546 ; 66 Xj. 
T. 819 : 40 W. B. 4eb. 56 J. F. 691. 


application could have been made by the In¬ 
solvency Court, which, under section 68 of the 
Provincial Insolvency Act had all the rights 
of. and could exeroise all the powers conferred 
on a Receiver until a Receiver was appointed. 

I hold that the sale is valid, and that, 
therefore, the purchaser’s title is good, 
the question whether he purchased in good 
faith nob arising. The appeal is accordingly 

dismissed with costs. 

14, Q, Appeal dismiesed. 


CALCUTTA HIGH COURT. 

Obiginal Civil Jurisdiction Appbal 

No. 106 OF 1922. 

April 24, 1923. 

Present :—Mr. Justice Mookerjee and 
Mr. Justioe*Rauikn. 

BHOWANIDAS RAMGOBIND— 

Plaintiff—Appellant 
versus 

HAB3DKHDAS BALKISHENDAS— 

Defendant—Respondent. 

Arbitration^Proceedings ez pd,ttA^ArbitratW9, duty 
f^Spectal notice, absence of, when doei twi vtwie 
iward^Interest after date of award—.4f&»*ra(ors, 

cowers of. . , ... l_. 

Although arbifciatota should give notioe of tb«r 

enbion to prooeed if one of the 

lot appear, the true teat In determining whether ipe 

kbaoQOe of suoh notice would vitiate an ' 

ivhether the patty taking exoeption to the 

n fact, been prejadioed by the omisewn o( the Mbttre^ 

iora to serve the special notice on him. n « » ^ 
alished that, notwithstanding, such j 

ffould not have appeared, he 

;o set aside the award on the ground of the auegeu 
lefeot in prooeduroe [p- 6Il» ool, 3.]. 

Arbitrators have authority to allow intereet after 
the date of the award, [p- 512, ool. l.j 

Sewdatrai* iJarsaria v. Tata Sons^ Lid., 77 n 
Oas. 769 ; 27 0. W. N. 494. dissented from- 

W.tmf S“o 

IU. 

lAl. and Na 288 , relied on. 

In re. Morphett, (1845) 2 D. & L. 967; 69 B B. 888. 
14 h. J. Q- B 369; 10 Jut. 646, dwtingaished. 

Appeal against the judgment of Mr. Justice 

Buokland, dated the 18th July 1923. 

Mr. B. If. Mitter and Mr. M, N. Basu, iot 

the Appellant. 

Sir Binod Mitter and Mr. H. 0, 
for the Respondent. 
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JUDGMENT .—This is Ekn appeal by the 
plaintnlfB from the judgment of Mr. Justice 
Buokland in a suit to set aside an arbitration 
award made by the tribunal of the Bengal 
Chamber of Commerce. 

The contract contained an arbitration clause 
in the following terms :—“ Any disputes to 
be settled by arbitration under the rules of 
the Bengal Chamber of Commerce, or at the 
option of the sellers by the arbitration of two 
European Sugar Importers of Calcutta, one to 
be appointed by the sellers and one by the 
buyers, with power to appoint a European 
Merchant as Umpire. The decision of the 
Chamber, Arbitrators or Umpire shall be hnal 
and binding on both parties, either of whom 
may make the same a mle or order of Court. 
If the buyers shall fail to join in such arbi¬ 
tration or to appoint an arbitrator within 
three days after being required to do to, the 
arbitration may at the option of the sellers, 
proceed ex parte, and the award thereon shall 
be binding on the buyers, and the sellers may 
make the same a rule or order of the Court.” 

On the 1st September 1920, the buyers 
made a reference to the Chamber. There¬ 
upon correspondence followed. On the 4th 
October 1920, the Begistrar of the Chamber 
intimated to the sellers that the reference 
had been received and requested them to 
send their papers on or before the 12th 
October, fiuling which arbitration would 
be proceeded with in their absence. On 
the same date the sellers stated that they 
wanted time for a fortnight after which 
they would be able to send their statement 
and papers. On the 12th October, the 
Begistrar sent an intimation that unless the 
statement and the papers were received, on 
or before the 30th October, the arbitration 
would be proceeded with ex parte. It was 
also intimated that no further extension 
would be granted under any oircumstanoes 
whatever. On the 13th October, time was 
extended till the 11th November 1920. There 
was later a further extension till the 10th 
December 1920. It does not appear that the 
selleis took any steps whatever to join in the 
reference and to assist the arbitrators. On 
the other hand, on the ISth December 1920, 
they intimated that they would not submit to 
the jurisdiction of the tribunal of arbitrators, 
M the tribunal eould not possibly have any 
jurisdietion over the matter. The result was 


thatthe arbitrators proceeded ex parte, and on 
the 23rd December 1920, an award was made. 
The sellers thereupon instituted the present 
suit to have the award set aside, on the ground 
amongst others, that it bad been made with¬ 
out jurisdiction. Mr. Jusrice Buokland over¬ 
ruled this contention, investigated the other 
objections against the award, and dismissed 
the suit in view of the terms of ol. 17 of the 
contract. We agree with Mr. Justice Buck 
land that the sellers had the option to make 
a reference to the arbitration of two European 
Sugar Importers of Calcutta, but they 
never exercised that right. Consequently, 
the objection to arbitration by the Bengal 
Chamber of Commerce is futile and the award 
must be regarded as made with jurisdiction. 
In these circumstances, the contention of the 
appellant has been limited to two grounds, 
namely, hrst, that the award should be set 
aside as proper notices were not given, and, 
secondly, that the arbitrators had no authority 
to allow interest after the date of the award. 

As regards the hrsb point it need not be dis¬ 
puted that arbitrators should give notice of 
their intention to proceed ex parte if one of the 
parties should nob appear ; Crompton & Co., v. 
Mohan Lai (l), Sukhatnal Bunsidharv. Bahu- 
lal Kedia & Co. (2) and Udaichand Panna Lai 
v. Delnbux Jivaram (3). But it is plain that 
the oomplainanb has not been prejudiced in 
any manner by the failure of the arbitrators 
to give such notice; as was stated in Udaichand 
Panna Lal v. Debibux Jivaram (3) the true 
test is, has the complainant who has taken 
exception to the validity of the award, been, 
in fact, prejudiced by the omission of the 
arbitrators to serve the special notice on him? 
if it is established that notwithstanding such 
warning, he would not have appeared before 
the arbitrators, he has really no grievance and 
cannot invite the Court to set aside the award 
on the ground of the alleged defect in prooe- 
dnre. In the present case, there can be no 
doubt that the appellants had no intention to 
appear before the arbitrators. Indeed, up bo 
the 13th December, they had taken no steps 
whatever to appear before the arbitrators. 
They might, on that date, have formulated 
their objections to the jurisdiction of the arbi- 

(1) 25 Ind. Osfl. 891; 41 0 818. 

(2> 69 lod Oas. 75 ; 42 A. 625 ; 18 A. L. J. 652; 2 U. 
P. Ii-aCA) 248. 

(8) 60 lad. Om. 987; 47 0. 951. 
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trators, and under protest, died fcbeir state¬ 
ments. This course they did not adopt, and 
we a^ree with Mr. Justice Buckland that the 
appellants have not been prejudiced by the 
course taken by the arbitrators. 

As regards the second point, reference has 
been made to the decision of Mr. Justice 
Greaves in the case of Sewdutrai Narsaria v. 
Tata Sons, Ltd. (4) as an authority for the 
proposition that the arbitrators exceeded 
their authority when they allowed interest 
after the date of the award. If Mr. Justice 
Greaves intended to lay this down as an 
inflexible rule of law, we are not prepared 
to follow his ruling. On the other hand, 
we dnd that in Uttamchand Saligram v. 
Mahmood Jewa Mamooji (5), interest was al¬ 
lowed as has been done by the arbitrators in 
this case. The decision in In re Morphett (6) 
proceeded upon its special facts, and In re 
Badger (7), shows that the arbitrators have 
authority to make a decree for such damages 
as might have been assessed by the Court; 
see also Edwards v. G. W. By, Co. (8), Sherry 
V. Oke (9) and Br.aham v. Wolfe (10). In the 
case before us, there is no controversy that if 
the matter in dispute went to trial, the Court 
would in ordinary course have allowed interest 
as has been awarded by the arbitrators. The 
second point fails equally with the first. 

The result is that the judgment of Mr. Jus¬ 
tice Buckland is affirmed and this appeal dis¬ 
missed with costs. 

z. K. Appeal dismissed. 

(4) 77 Ind. Cas. 7r>9; 27 C. W. N. 494. 

(6i 64 Ind. Cftft 285 : 23 0. W. N. 704; 4C 0. 534. 

(6j (1845) 2 D & L. 967 ; 69 R. R. 888 ; 14 L. J. 
Q. B. 259; 10 Jur- 646. 

(7) (1819) 2 B. & Aid. 691; 21 R. R 456;, 106E. R. 
617. 

(8) (ifiol) 11 0. B 688: 21 L. J. 0. P. 72; 138 E. R. 
603. 

(9) (1835) 3 D. P. 0. 349: 1 H. & W. 119. 

(10) (1882) lAl. &Na 298. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 10 of 1923. 

January 22, 1924. 

Present :—Sir Norman Maoleod, Kt., 

Chief Justice and Mr. Justice Shah. 

BHIKU KRISHNA BADHADE 
—Defendant—Appellant 

versus 

KESHAN BAMJI BADHADE— 
Plaintiff—Respondent. 

Hifxdu Lav: — Widcw-- Ectnarriage-^ Succession to 
daughter by former husband. 

A Hinda widow, who re-raatriea, is entitled (o 
succeed to the estate of hot daughter by her fotmet 
husband who dies after her re-marriage, [p 
ool. 1} 

Basappa v. Rayava, 29 B. 91 ; 6 Bom. L. B. 779 : 
(P. B); Ahtra Suth 7. Bovani, 2 B. L R. 199 ; D 
R. 82, relied on. 

Appeal from the decision of the District 
Judge, Poona, in Appeal No. 62 of 1922,'con¬ 
firming the decree of the Second Glass Subor¬ 
dinate Judge, Saawad, in Civil Suit No. 398 of 
1920. 

Mr. 4. G. Des'ii, for the Appellant. 

Mr. y. D. Limayey for the Respondent. 

JUDGMENT. 

Macleod, C. J.-We think the learned 
District Judge was right in following the Full 
Bench decision in Basnppa v. Bayava (1). Id 
that case it was held that a widow re-marry¬ 
ing could succeed to the estate of her son y 
her former husband who died after her re¬ 
marriage. We do not think that case can 
be distinguished from the present case merely 
bacause the widow succeeded to the estate ot 
her daughter, and not to the estate of her son. 
It was suggested that there might be some 
dififerenoe if the son had taken by survivor¬ 
ship, which could not be the case with the 
daughter, as the daughter must n^eBBanly 
take by inheritance. The fact remwnSi whe¬ 
ther the estate has vested in a son or a 
daughter, that the mother succeeds to both 
of them as heir, and consequently, if 
could succeed to the estate of her son, aft« 
she had re-married, she could equally suooeea 
to the estate of her daughter. OonKdering 


(1) 29 B. 91; 6 Bom. L. B. 779 (F. B.) 
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bbati ia Basappa v. Bayava (l) 4he learnod 
Chief Juflbioe ^aa of opinloa that they were 
not entitled to disregard a rule affeoting rights 
of property established as far back as 1868 
by the decision of a Full Bench of the 
Calcutta High Court in Akora Suth v. Boreani 
(2) and oonsidering that be declined to give 
expression to his own opinion on the point, 
it certainly would be impossible for us sitting 
as a Division Bench to consider that that 
decision was wrong. Nor would there be any 
ground for our referring the question to ano- 
ther Full Bench. The appeal, therefore, must 
be dismissed with costs. 

Shah, J .—I concur in the order proposed 
on the ground that we are bound by the deoi* 
sion in Basappa v. Bayava (1). 

z. K. Appeal dismissed. 

(2) 2 B. L. R. 199; 11 W. R. 83. 


CALCUTTA HIGH COURT. 

Civil Rule No. 328 of 1923, 

July 30, 1923. 

Present: —Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 

RADHA RAMAN KUNDU— PETITIONER 

versus 

GOPAIj OHANDER SINHA— Opposite 

Party. 

Succession Certificate Act IVII of 1889), Ss. 10 (1), 
1^—Order ref using to grant ^Extension of certificate, 
whether appealable- 

An ocdst acdei seotioa 10 (1) of tbe Saooession 
Oertifioate Aofc lefusiog to grant an extension of a 
oertifloate for the oolleotion of debts, to debts other 
than those speoified in the oertifioate, is appealable, 
[p. 613, ool. 3.J 

Venkateswarulu v. Brahmaravutu Raja Kristnaji, 
36 M' 684 (1901), distinguished. 

Rule against the order of the District Judge, 
Mursbidabad, dated the 8tb March 1923. con¬ 
firming that of the Munelf, 1st Court, Kandi, 
dated the 18th Deoeihber 1922. 

Dr. Jadu Nath Kanjilal and Babu Binode 
Lai Mukherjee, for the Petitioner. 

Babu Mohesh Ohwnder Banerjee, for the 
Opposite Party. 

JUDGMENT.-The Petitioner in this 

case obtained a oertifioate of snooession under 
Act VII of 1889 to collect certain debts of 
one- Qour Sunder Kundu. Subsequently be 
I 0-06 


QUB DIN V. SIBAJUNNISSA 

applied for extension of the oertifioate under 
section 10 of the Act to collect other debts. 
That application was refused by the Munsif 
who was empowered to deal with applications 
under this Act. An appeal against his order 
was preferred to the District Judge and he on 
the authority of the Madras High Court, 
Venkateswarulu y. Brahmaravutu Baja Krist¬ 
naji (l) held that no appeal lay. We are unable 
to accept the view of the learned District 
Judge. He has overlooked tbe fact that there 
is a marked difference between tbe facts of the 
present case and those of tbe case on which 
be relied. In the Madras case the appeal was 
preferred against an order granting an applica¬ 
tion under section 10 for extension. Here the 
appeal is against an order refusing such an 
extension. Section 19 read with the proviso 
to cl. (2) of section 26 of the Act lays down 
what are appealable orders under this Act. 
and they are orders granting, refusing or 
revoking certificates. We think an order refu¬ 
sing oertifioate as to some of tbe debts alleged 
to be due to the deceased comes within tbe 
terms of section 19.’ 

We, accordingly, make this rule absolute. 
We set aside the order of the lower Court 
and direct that be do re-hear the appeal accoi'- 
ding to law. Costs of this Rule will abide 
the result, and assess hearing fee at one gold 
mohur, 

W. 0. A. Buie made absolute. 

(I) 36 M. 694 U901). 

OUDH JUDICIAL COMMIS- 
SIGNER S COURT. 

Rent Appeal No. 38 op 1923. 

February 6, 1924. 

Present: —Mr. Kendall, A. J. 0. 

GHR DIN— Defendant—Appellant 

versus 

Must, SIRAJUNNI3SA- Plaintiff— 

Respondent. 

Oudh Rent Act IXZII ofl886), ss. 47,48—Oudfc Rent 
Amendment Act (XXII of 1866), s.i-,-*Payable* tn a. 48 
meaning of—Enhancement of rent, UUgal—Agree* 
ment to pay—Arrears, mit to recover, maintainability 
of. 
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Tha word “payable"m seotioQ 48 of the Oadh Rent 
Aot as amended by the Act of 1921, means payable 
under the Aot which was in fotoe at the time, 
[p. 611. col. 2.] 

No agreement made between a landlord and tenant 
in contravention of the provisions of Peotion 47 of the 
Oudh Kent Aot, could be a valid agreement. Section 4 
of the Oudh Rent Amendment Act of 19il merely 
restricts a landlord from ejecting a tenant or enhau- 
oing his rent otherwise than iu aoootdaaoe with the 
provisions of the Act. It does not enable a landlord 
bo claim arrears of rent under an agreement that was 
invalid, under section 4 of the Oudh Rent Aot of 
1886, and was therefore, no agreement at all. 
[p, 614, ool. 2.] 

Appeal against the judgment of the District 
Judge, Lucknow, dated 6th August 1923, 
upholding the judgment of the Assistant 
Collector, the Ist class, Lucknow, dated 12th 
February 1923. 

Mr. Piyare Lai, for the Appellant. 

Mr. Mohammad Ayuh, for the Bespond- 
ent. 

JUDGMENT.—The appellant is a tenant 

of the plaintiff-respondent, who sued him for 
the recovery of Rs. 98 arrears of rent for 
1329 F. in respect of certain plots. It appears 
that the appellant had a brother Bhupat, 
who held a separate holding for which he 
used to pay Bs. 82-12 0 rent. Bhupat was 
ejected from this bolding in July 1917, and in 
June 1918, exactly the same holding was 
leased to him by the plaintiff on an annual 
rent of Be, 200. This rent it is said that he 
continued to pay until be died in 1327 F. 
when his brother, the present appellant, 
succeeded him and thus cultivated the hold¬ 
ing in addition to his own. Gur Din has all 
along paid Rs. 70 for his own holding, and it 
is now claimed by the plaintiff that the rent 
of both holdings is Rs. 270, of which he has 
been paid Bs. 172 so that Rs. 98 is still 
outstanding. The two lower Courts have 
decreed the claim in full. 

The objection has been taken all through 
that the enhancement of rent from Bs. 82-12-0 
to Be. 200 was illegal under section 47 of the 
Oudh Rent Aot of 1883. The lower Courts 
have held that although the agreement was 
illegal under the old Aot, yet under section 48 
of the Amended Aot, which came into force 
on February 11th, 1922, the defendant was 
entitled to retain occupation of the holding at 
the rent payable by the deceased, while by 


section 4 of the same Act the enhancement 
of rent made in 1918 was validated. 

The conclusions of the Courts below are in 
my opinion not justiffed. The appellant 
succeeded to Bhupat s tenancy in 1327 F. and 
became liable to pay the rent that bad been 
payable by the deceased. By “payable” must 
mean the rent payable under the Aot then in 
force. No agreement made between a land¬ 
lord and tenant in contravention of the provi¬ 
sions of the Aot could be a valid agreement. If 
the agreement of 1918 was not a valid agree¬ 
ment then it cannot be considered as an agree¬ 
ment in law at all. Section 4 of the Aot of 
1921 merely restricts a landlord from eject¬ 
ing a tenant or enhancing his rent otherwise 
than in accordance with the provisions of the 
Aot. It does nob enable a landlord bo claim 
arrears of rent under an agreement that was 
invalid and that was therefore no agreement 
at all. An attempt has been made in this 
Court to show that the appellant agreed to 
pay rent for the holding to which he succeed¬ 
ed at a rental of Rs. 200, but this is an 
entirely new plea. It was not claimed in the 
plaint, nor was it put forward in either of the 
Courts below; and it is denied by the appellant. 
Reference has been made to an unreported 
judgment of this Court (Rent Appeal No. 18 of 
1923) in which the facts were to some extent 
similar. The learned Judicial Commissioner 
dismissed the appeal and the claim for arrears 
of rent on the ground that the period during 
which the rent accrued was one during whwh 
section 47 of the old Act was operative. He 
added however “ If the rent had been due for 
a period subsequent to the repeal of section 47 
the argument {i.e., of the plaintiff-appel¬ 
lant) would have had considerable weight. 
These words however are by way of an obitcf 
dictum, and it is quite possible that the learn¬ 
ed Judicial Commissioner would have dismiss¬ 
ed a claim in regard to rent that had accrued 
during a period subsequent to the repeal of 
section 47, if that had been the point that he 
bad been called on to decide. In any case the 
sentence quoted is nob authority for allowing 
the present suit, and for the reasons I have 
given above, I allow the appeal with costs in 
all Courts, set aside the decree of the lower 
Appellate Court, and order that the plwntiff 8 
suit be dismissed. 

z. K. Appeal allowed, 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeals 

Nos. 6 AND 7 OP 1924, 

February 8, 1924. 

Present :—Sir Norcnan Maoleod, Kb., 

Chief Justice, and Mr. Justice Shah. 

KAIKHU3HBU NCSSEEWANJI 
OHANDABHOY— Appellant 

versus 

TATA INDUSTRIAL BANK, Limited 

—Respondent. 

Oompanies Act {VII of J019) a. 207 (IX) Liguida- 
tiofit voluntary^Bemoval of Ugiiidators-^Power of 
Court-^*"Cause shown” meaning of. 

Uudet seotiou 207 (IX) of the Oompa.aies Aot, the 
Court has power in the voluntary winding up of a 
Company on oauae shown to remove a liquidator. 
The iuriediotioo ot the Court ie not confined to oa^es 
where there U personal unfitness in the liquidator. 
The oanse shown is to be measured by reference to the 
teal, substantial, honest interests of the liquidation, 
and to the purpose for whioh the liquidatore are ap¬ 
pointed. Fair play to the liquidators themselves is 
not to be left out ot sight but the measure of due 
oause is the substantial and real interest of the 
liquidation, [p 515, ool. 2]. 

In re Adam Eyton: Exparle Oharlesworlh, (1887) 9& 
Oh. D. 299 ; 57 L, J. Ch. 127 ; 67 L. T. 899 ; 86 W. B. 
275, relied on- 

Appeals againafc bhc Orders of Mr. Justice 
Kemp. 

Mr. G, N. Thakor, for the Appellant. 

Messrs, B. J. Desai and Taraporevalla, for 

the Respondent. 

JUDGMENT. 

Macleod; C. J. —These are two appeals 
from the orders passed by Kemp, J., on two 
petitions under the Indian Companies Act 
Vll of 1913, The first petition was filed by 
the appellants, the second by the respondents 
in-bhe oiroumstanoes mentioned by the learn¬ 
ed Judge at pp. 336 to 340 of the Paper Book. 
There being no dispute as to the facts there 
is no necessity for me to set them out again 
in this judgment. The learned Judge on the 


second petition ordered that Messrs. Chanda- 
bhoy and Guzdar should be removed from 
their office as liquidators in the voluntary 
winding up of the Tata Industrial Bank. As 
a oonsequenoe of that order the first petition 
was dismissed with costs, the Judge remark¬ 
ing that in the circumstances of the ease he 
thought the presentation of that petition was 
improper. 

Under section 207, olause (ix), of the Indian 
Companies Act the Court has power in the 
voluntary winding up of a company on oause 
shown to remove a liquidator. What should 
be the measure of “due cause" was considered 
in In re Adam Eyton : Ex parte Charles- 
worth (l) where Bowen, L. J., said (p- 306) : 

" A contention was raised by Mr. Cozens- 
Hardy...io the effect that unfitness in the 
liquidator ought to be shewn before he is re¬ 
moved...In many cases, no doubt, and very 
likely, for anything I know in most oases, 
unfitness of the liquidator will be the general 
form which the cause will bake upon whioh 
the Court in this class of case aots, but that 
is not the definition of due cause shewn. In 
order to define * due oause shewn ’ you must 
look wider afield, and see what is the purpose 
for whioh the liquidator is appointed. To 
my mmd the Lord Justice has correctly inti¬ 
mated that the due oause is to be measured 
by reference to the real, substantial, honest 
interests of the liquidation, and to the purpose 
for which the liquidator is appointed. Of 
course, fair play to the liquidator himself is 
not to be left out of eight, but the measure of 
due causa is the substantial and real interest 
of the liquidation. That should be thoroughly 
understood, 1 think, as of great importance." 

It is unfortunate for the appellants that, as 
it would seem, they were not aware of that 
judgment before they embarked upon the 
course of action which led to the order in the 
Court below for their removal, lb is neces¬ 
sary then to consider the facte leading up to 
the resolution for the voluntary winding up 
of the Tata Bank, and the purpose for whioh 
the liquidators were appointed. The condi¬ 
tional agreement of July 5, 1923, referred to 

(1) (1887) 86 Ch. D. 299- 57 L. J. Ch. 127 ; 67 L. 
T. 8J9 ;86 W. K. 976. 
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by tbe learned Judge, a copy of which by some 
straoge omlseion does not appear to have been 
annexed to either petition, provided for the 
transfer of the whole business of the Tata 
Bank to the Central Bank, provided the Tata 
Bank Share-holders passed effective resolutions 
for the voluntary winding up of the Bank and 
the appointment of liquidators to carry out the 
transfer mentioned in the agreement. There¬ 
after tbe necessary resolution was passed by 
the share-holders of the Tata Bank for the 
voluntary winding up and, at the meeting 
confirming this resolution, the appellants with 
two other gentlemen were appointed liquida¬ 
tors by a separate resolution for the following 
purpose, to adopt tbe conditional agreement 
and carry it into effect with such modihoa- 
tions as they thought Gt under the supervision 
of tbe Directors of the Central Bank and the 
Tata Bank, the power of the last named 
Directors to continue for the purpose of carry¬ 
ing the agreement into effect. Put shortly, 
under that agreement tbe whole of the assets 
of the Tata Bank were to be transferred to 
the Central Bank which undertook to satisfy 
all the liabilities of the Tata Bank and to keep 
tbe Tata Bank, its liquidators, and contri¬ 
butories, indemniffed against all such liabili¬ 
ties. The share-holders of the Tata Bank 
who agreed to take one share of the Central 
Bank for two shares of the Tata Bank would 
get the shares in the Central Bank through 
their liquidators. Those who did not oonsent 
to the exchange were offered Bs. 15 for each 
share, which they would receive from the 
Central Bank through their liquidators, and 
if any such share-holder did not agree to the 
offer of Rs. 15, then he was to be paid such 
sum as by arbitration between the vendor 
company and himself should be determined 
the payment being made by tbe Central Bank 
to the liquidators. 

The liquidation, therefore, was to be carried 
out under the provisions of section 213 of the 
Indian Companies Act and was of an entirely 
different nature to au ordinary liquidation in 
which the liquidators would have to realise 
the assets of the Company, inquire into tbe 
conduct of its affairs by its Direotors, pay the 
debts of the company, make oalls if necessary 
on the contributories, and generally so act 
until tbe surplus assets, if any, were distribu¬ 
ted amongst tbe share-holders and a Goal 
dissolution could be declared. 


In tbe present case it will clearly be seen 
that it was in the interest of the share-hol¬ 
ders of the Tata Bank of whom we are told 
those holding 97 per oent. of the capital had 
consented to the liquidation and tbe transfer 
of the assets to the Central Bank, that the 
transfer should be complete with the least pos¬ 
sible delay so that the Central Bank should 
oontinuo its business after tbe transfer without 
undue dislocation which might affect its credit. 
It was also to the interests of the share¬ 
holders of the Tata Bank that their liquidator 
should oppose tbe olaims of the dissentient 
sbare-bolders who bad refused tbe offer of 
Bs. 15 per share and demanded arbitration. 
It would also seem hardly necessary to men¬ 
tion that it was in tbe interest of tbe share- 
holders that their liquidators should work 
together in harmony. 

Exhibit B to tbe affidavit of H. 0, Captain 
of November 22,1923, filed in the liquidators' 
petition, contains extracts from tbe minutes 
of the meeting of tbe liquidators. See pp. 83 
bo 101 of the Paper Book. 

The affidavit of Mr. Gilchrist of November 
21 summarises very fairly the relations ex¬ 
isting betweeen the liquidators as disolosed by 
these extracts. Praotioally from tbe com- 
menoement there was friotion between the 
appellants and their co-liquidators. Tbe 
appellants desired that tbe liquidators should 
take complete inspection of all the books, 
documents, and papers,of the Tata Bank which 
had been banded over to the Central 
Bank. They relied on clause 19 of the agree¬ 
ment of July 6, 1923, which, on the face of 
it, would appear to support their demand. 
But that clause must be read in relation to 
the rest of the agreement. It could never 
have been intended that the liquidators were 
entitled to a roving inspection which might 
seriously impede the working of the Central 
Bank, and 1 construe that clause as meaning 
that the liquidators were entitled only to such 
inspection as was necessary to carry out tbe 
purposes for which they were appointed. Now 
it is clear from tbe minutes of tbe liquidator’s 
meetings that the appellants desired to inspect 
the minutes of the Tata Bank Directors’ 
meetings and also all the books of the Bank 
because, as Mr. Guzdai said on August 27, he 
wanted to see whether be could find out 
specific items on which it would be possible to 
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charge the Directors with fraud or misfea- 
sanoe, as, if so, he inteudod bo prosecute oaoli 
aud every Director who appeared to be ooooer- 
ned id such acts. He further said he wauted 
iospeotioii ia order to hod out whether the 
offer of Bs. 15 per share should be accepted or 
whether if such iuspeotioa disclosed acts of 
fraud or misfeasance a higher value could not 
be obtained by arbitration. The appellants 
even instructed Counsel before us to support 
their attitude in these respects. It was not 
that they had formed a mistaken opinion re¬ 
garding their duties as liquidators, they were 
acting in direct opposition to the interests of 
the share-holders who had appointed them. 
However much dlssatisded the share holders 
may have been with the conduct of their 
affairs by bbeir Directors, they bad decided 
by an over-whelming majority that it was in 
their interest to accept the terms of the con¬ 
ditional agreement which excluded any idea 
of steps being taken against the Directors of 
the nature oontemplateo by the appellants. 
It was also the duty of the liquidators who 
would represent the Tata Bank in arbitra¬ 
tion proceedings between those dissentients 
who refused to accept the offer of Rs. 15 
from the Central Bank to support the offer. 
Clearly the appellants were seuking for 
evidence that the offer was not a fair one, 
and when it was suggested that the Central 
Bank which would have to provide the 
liquidators with the funds bo meet the awards 
should present -the case for the Tata Bank, 
the appellants directly opposed the suggestion. 
They were anxious to side with the share¬ 
holders seeking arbitration to obtain for them 
an award higher than Rs. 15. "When they 
were asked to sign the necessary submission 
papers they obstructed the proceedings by 
refusing to do so on the ground that they 
bad not the inspection they had asked for to 
enable them to produce evidence before the 
arbitrators. That they were anxious in one 
case to agree to Mr. Shamdasanl being appoin¬ 
ted arbitrator need only be mentioned and 
comment is unnecessary. 

The appellant’s petition was affirmed on 
November 10, 1923 ; the companies’ petition 
on November 27. In the appellant's affidavit 
of December 6 hied in answer to the latter 
petition they alleged in para. 2 that the Banks 
realising that they had no answer to the peti¬ 
tions presented by the liquidators had as a 


counter-blast filed tboir pobibion for the re¬ 
moval of the petitioning liquidators from their 
office in the hope that they would thereby 
avoid the decision of tbo questions in the 
prayer of the first pobibion. The anssvor to 
tliat allegation lies in tbo fact that long before 
November 10 the Banks bad a oomploto case 
for the removal of tiie appellants from their 
offices. Assuming that they had honest doubts 
as to their rights and powers as liquidators 
which could not be removed by the opinion of 
their solicitors, the directions of the Court on 
the question in dispute could easily have been 
obtained before the end of August but the 
appellants bad been invited to join in an appli¬ 
cation bo the Court for such directions aud 
they had refused. Bee Messrs. Little & Co.’s 
letter of November 15. In their letter of 
September 8 to the Secretary of the Joint 
Boards they write : — 

“Mr. Poohkhanavalla and two of our collea¬ 
gues who are auditors of the Tata Bank, as 
also some of the Directors of both the Banks 
are desirous of dragging uainto a Court of law 
to ascertain what they call our legal position. 
They do not seem to realise what effect such 
proceedings would have on the publio mind and 
what a rude shock such proceedings would give 
to the credit of the Central Bank.” 

While the appellants bad been considering 
bow they could obtain materials for attacking 
the Directors on the ground of their fraud and 
misfeasance, they thought that a simple appli¬ 
cation to the Court for construction of some 
clauses in the agreement between the Banks 
would seriously affect the credit of the Central 
Bank. The Secretary bo the Joint Boards in 
his letter to the appeilants of September 20 
correctly stated the functions of the liquidators, 
but the appellants would nob agree with him 
as appears from their letter of September 24. 
It is possible that in spite of ail that had 
occurred before the appellants’ petition had 
been filed, the Banks would have been unwil¬ 
ling to take proceedings for their removal as 
liquidators had not the fact been discovered 
that a copy of a balance-sheet which had been 
given in confidence to the liquidators had been 
furnished, and it is not denied that it was 
furnished by Mr. Guzdar, to Mr. Shamdasani 
whose suit against the liquidators and the 
Banks was then pending before Pratt, J. It 
was this discovery which in all probability 
made.the Bank realise the necessity for filing 
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their petition. Lastly, I may refer to the 
fact that the appellants deolined to recognize 
the provision in the resolution appointing them 
that they should act under the supervision of 
the Directors of the two Banks. 

It is extremely unfortunate that the appel* 
lants who were appointed liquidators at the 
meeting of share-holders of the Tata Bank on 
August 6, in conjunction with Mr. Gilchrist 
and Mr. Billimoria, should have entirely mis¬ 
conceived from the commencement their 
duties as liquidators according to the terms of 
the resolution. What Mr. Guzdar described 
their duties should be is clear from his speech 
on that occasion when he said ; 

" A liquidator’s business is not only to 
liquidate but to bring to book those who have 
wittingly or unwittingly by their negligence 
ruined thousands of share-holders and the 
Tata Bank.” 

And again; 

“ We have lost heavily, but that is no rea¬ 
son why the delinquents should escape scot- 
free, they must be brought to book in the in¬ 
terest of the commercial morality of Bombay.” 

But the resolution passed at the meeting 
strictly dehned the duties in a manner contrary 
to Mr. Guzdar’s wishes, If the share-holders 
bad wished to impeach the conduct of their 
Directors they could easily have resolved to do 
so, but clearly the resolutions to adopt the 
proposed amalgamation scheme excluded the 
idea of any such action being taken. The 
appellants received perfectly correct advice 
from the solicitors for the liquidators but they 
chose to disregard it and have persisted in 
maintaining before the lower Court and this 
Court that Messrs. Little & Co.’s advice was 
wrong. In my opinion the oonolusione of Kemp, 
J. are right and the appeal against the order 
removing the appellants from their office as 
liquidators must be dismissed with costs. But 
the order as to costs in the lower Court will 
be amended by directing the parties to pay 
their own costs. 

I should not, however, be inclined to say 
that the hrst petition as framed was improper. 
If the appellants had hied it as soon as they 
came into disagreement with their oo-liquida- 
tors, nothing could have been said against 
it. But by November the situation had be¬ 
come exceedingly strained with the result 
that in their affidavit in reply to the petition 


Messrs. Gilchrist and Billimoria disclosed 
the motives which prompted the petition¬ 
ers in adopting the view they took of their 
rights as liquidators, so that the affidavits, 
with their exhibits on the petition, cover 
nearly 200 pages of the Paper Book. It 
would have been sufficient if the Court 
been asked to answer to questions in the peti¬ 
tion on a construction of the documents in the 
case. The greater part of these 200 pages 
contains matter which would only be relevant 
to the second petition. I think, therefore, 
that the proper order to make on the petition 
was that the parties should bear their own 
costs except the costs of filing the petition 
which should be paid by the respondents ont 
of the assets. On the appeal there will be no 
order as to costs. 

Shah, J. —I agree that the order appealed 
from as to the removal of the liquidators, 
who are the appellants before us, is right. 1 
shall state briefly the reasons for my oondu 
sion, without recapitulating the facts. 

Under section 207 (ix) of the Indian Compa¬ 
nies Act the Court has the power to remove a 
liquidator “ on cause shown. ” The expression 
"on cause shown,” as used in the correspond¬ 
ing section of the English Statute, has been 
judicially construed; and it has been held in 
re Adam Eyton, Limited : Ex parte Charles- 
worth (1) that the jurisdiction of the Court to 
remove a liquidator is not confined to oases 
where there is personal unfitness in the liqui¬ 
dator. I aooept the observations in the judg¬ 
ment in that case as laying down the scope of 
the expression used, and I particularly rely 
upon the observations of Bowen, L. J., 
p. 306 of the report as being applicable to the 
ciroumstanoes of the present case. According 
to the language used in that case, we have to 
consider that cause is to be measured by 
reference to the real, substantial, honest inter¬ 
ests of the liquidation, and to the purpose for 
which the liquidators are appointed. Of 
course fait play to the liquidators themselves 
is not to be left out of sight but the measore 
of due cause is the substantial and real interest 
of the liquidation. 

In the present case, according to the terms 
of the resolution passed by the share-holders, 
the four liquidators were appointed for adopt¬ 
ing the agreement of July 6,1923, and carry- 
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ing the same into effect with suob, if any« 
modiffeatioiiB as the liquidators might think 
expedient under the superyision of the D'lreO’ 
tors of the Central Bank of India, Limited, and 
the Tata Industrial Bank, Limited, the powers 
of the last mentioned of whom were to conti¬ 
nue for the purpose of carrying the said agree¬ 
ment into effect. Apart from the personal 
allegations against the two appellants, it is 
clear that they have failed to comply with 
these two oondibions. First, instead of strict¬ 
ly oonffning their attention to the carrying 
out of the amalgamation of the two Banks 
and of the agreement of July 5, 1923, they 
have been inffuenoed by other considerations, 
which, even though they may be proper in 
themselves, cannot be treated as advancing the 
liquidation, and as giving effect to the agree¬ 
ment of July 6. Secondly, the supervision of the 
Joint Board of Directors has not been accepted 
by them in effect. Lastly, owing to the diver¬ 
gence of views between the appellants and 
the other two liquidators a situation has 
arisen under which it is difficult to hold that 
the substantial and real interest of the liqvu- 
dation can be served by retaining the appellants 
as liquidators. While I am prepared to give 
due weight to the consideration that the liqui¬ 
dators appointed by the general body of share¬ 
holders should not be removed without ade¬ 
quate reasons, in the present case I am satis¬ 
fied that sufficient cause for their removal 
is shown. 

The principal thing, so far as the present 

proceedings are concerned, that remains to be 

determined in liquidation is the carrying 
out of the provisions as to arbitration in 
the agreement as regards the amount to be 
ptud to the dissenting share-holders. On this 
point the oonfliotiog interest will be represent¬ 
ed by such share-holders on the one hand and 
the Central Bank on the other, which has to 
pay the amount bo be determined by the arbi¬ 
trators, The two remaining liquidators will 
be in a position bo represent the same interest 
as that of the Central Bank. The position of 
the appellants, does not appear to be insis¬ 
tent with the interests of the liquidation of 
the vendor company or of the Central Bank, 
and having regard to the divergence in the 
views of the two sets of liquidators, it is diffi- 
oult to understand what useful position they 
take up, in the arbitration proceedings, if 
they are not to tdde with the dissenting share¬ 


holders. Without implying any reflection 
agaiDEb the liquidators personally and without 
expressing any opinion as bo the merits of the 
conflicting interests in the liquidation it is 
clear that the appellants have misoonoGived 
their position and that in the interests of 
liquidation their removal is desirable. 

Id this view of the matter it is not necess¬ 
ary to consider the points in the appeal aris¬ 
ing out of the first petition filed by the ap¬ 
pellants for directions of the Court on certain 
points. 

I, therefore, agree that both the appeals be 
dismissed. 1 concur in the order as to costs. 

Z. K. Appedls dismissed. 


LAHORE HIGH COURT. 

Second Civid Appead No. 786 of 1923. 

October 13, 1923. 

Present: —Mr. Justice Martineau. 

Mussammat JAMNA BAI— Plaintiff— 

Appellant 

versus 

GONDA RAM, alias GHULAM MOHAM¬ 
MAD— Dependant—Respondent. 

Hindu Law—Joint Jamily—Conversion of co-parcener 
to alien faith, effect of—Adverse possession — Partition, 
suit for—Properly in possession of mortgagee or fema le 
whether must be tncltided: 

The oonvereion of a Hindu oo-paroener to an alien 
faith baa the eSeot of separating the oo-paroener ipso 
facto horn the oo-paroenecy. [p. 620, ool.I.] 

Abraham v. Abraham, 9 M. I. A. 195 at p. 199 ; 1 
W. R. P. 0. 10; 1 Suth P. 0. J. 501 ; 2 Sar. P.O.J. 10; 
19 E R. 716, Oanga Singh v. Begam, 67 P- B. 1916, 
followed. 

The posseaaios of the separated oo-paroener, how¬ 
ever, of family property, beoomes that of a 
taoant-in-Oommou from the moment of his ooa- 
version, and is not adverse to the other oo-paroeneta. 
[p. 520, ool. 3.] 

In a suit for partition property in possaseion of a 
mortgagee or of a female who has a right of reaidenoe 
need not be included, [p. btO, ool. 2.] 

Appeal from the decree of the District 
Judge, Dera Ghazi Ghan, dated the 6th 
January 1923, reversing that of the Munsif 



620 


INDIAN OASES 


[1924 


BAI KAMAIiA t). EEVASHANKAR RANCHHOD 

1st, Class, Dera GbaziiKbaD, dated the 14th 
August 1922. 

Mr. Mukand Lai Puri, for the Appellant. 

Mr. Zafar XJlldh Khan, for the Respon¬ 
dent. 

JUDGMENT. —-The plaintiff is the widow 

of one Sidhu Ram, who underwent a 
sentenoe of imprisonment and died without 
returning home. The defendant was Sidhu 
Ram's brother, and they formerly constituted 
a joint Hindu family but tbo defendant be¬ 
came a Muhammadan and the plaintiff, in 
consequence brought the present suit to have 
her half share in the house partitioned off. 
The 6rst Court passed a preliminary decree 
for partition, but the District Judge on appeal 
dismissed the suit, holding that the defend¬ 
ant's conversion to Islam did not effect a 
partition of the co-paroenary property and 
that the defendant became the sole owner on 
bis brother’s death. The plaintiff has pre¬ 
ferred a second appeal. 

The learned District Judge has taken a 
wrong view of the law. In Abraham v. Abra¬ 
ham (1), their Lordships of the Privy Council 
held that a member of a Hindu family who 
bad become a convert to Christianity became 
at once severed from the family. In Gour’s 
Hindu Code, 2nd edition, pargraph 146 (4) it 
is similarly laid down that the conversion 
of a co-parcener to an alien faith has the 
effect of separating the convert ipso facto 
from the co-parcenary. This principle is also 
stated in Mulla’s Hindu Law, 2Dd edition, at 
page 280 and there is a ruling of the Chief 
Court, namely Ganga Singh v, Begam (2), to 
the same effect. 

The defendant's conversion, therefore, 
effected a severance of the joint family, and his 
learned Counsel has not been able to support 
the view taken by the lower Appellate Court, 
He contends that hie client’s conversion took 
place more than 12 years ago and that he 
has been in adverse possession of the property 
since that time. This contention is clearly 
unsustainable, for after the defendant’s con¬ 
version, when be and his brother ceased to be 

{U 9 M.l-A. 196 at p. 199; 1 W. R. P. 0. 10; 1 
fli ^* 1 . P. C. J. 601 ; 2 Bar P. 0. J. 10 ; 19 E. B. 716- 
86 lad. Oaa. 849 ; 67 P. R. 1916 ; 189 P. W. R. 
191g , 4 P. L. R. 1917. 


co-parceners, they held the property as 
tenants-in common and the defendant’s pos¬ 
session cannot be regarded as adverse. 

The plaintiff is tentitled to a decree. As 
pointed out by the ffret Court the bouse in 
suit is the only one available for partition 
for of the other two houses owned by the 
parties one is in the possession of a mortgagee 
and the other is in the possession of the 
plaintiff ’s mother-in-law, who has a right of 
residence. 

1 accept the appeal, reverse the decree of 
the lower Appellate Court, and restore that 
of the first Court. The respondent will pay 
the appellant’s costs throughout. 

z. E. Appeal accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 718 of 1922, 

January 16,1924. 

Present .—Sir Norman Maoleod, Kt., 

Chief Justice, and Mr. Justice Shah. 

BAI KAMALA— PLAINTIFF— APPELLANT 

versus 

EEVASHANKAR RANCHHOD— 
Defen dant—Respondent. 

Hindu Lau>—Will, construction of—Devise •m/ov. 
our of daugJUef S’—Daughter having son to tabs absolu¬ 
tely, 

A Hindu testator directed in hie will that lus 
three daughters should be the owners of his proper^ 
after his death. The eldest daughter being aohild- 
less widow was declared to have an interest only for 
her life-time. With regard to the other two daugh¬ 
ters who were married, the will stated that “she 
who has male Issues is the owner of my propertyi 
that is to say, if they both have male issue then both 
ate owners, and if ooe of those two has male issue 
then ooe is the owner. What 1 mean to say, is only 
this that finally who has male issue is the owner of 
my property since after my death." A son was horn 
to one of the two married daughters, but he died in 
bis ittfanoy; 

Held, that the intention of the testator was that if 
either of the married daughters had male issue, her 
life-interest would mature into an absolute interest, so 
that the daughter to whom a son had been horn took 
an absolute interest in the property as soon as her 
son was born,i8ubieot to the life interests of her two 
sisters, [p. 621, ool. 2.^ 



Voi*. 80J 


INDIAN OASES 


521 


BAl KAMALA V. BBVSEANKAB RANOHBOD 

Appeal from the deoialon of the Extra Assis- 
tanh Judge, Ahmedabad, in Appeal No. 311 of 
1919, revereing the deoroo of the Subordinate 
Judge, in Civil Suit No. 153 of 1917. 

Mr. Q. N. Thakor^ with Mr. R. J. Thakor, 
for the Appellant. 

Mr. H. C. Coyajee, with Mr. H. V. Dlvatia, 

for the Beepondent. 

JUDGMENT. —One Vidyaram died on 
July 30,18b7, leaving three daughters, Rux- 
maui, lohha and Mabalaxmi. He left a Will, 
dated June 22, 1897, whereby he disposed of 
hie property, and with regard to certain pro¬ 
perty, which is the subject-matter of this 
suit, be made dispositions in favour of the 
daughters. At the date of the Will Ruxmani 
was a childless widow, while lohha and 
Mabalaxmi were married. Thereafter Maha- 
laxmi had a son who predeceased her. She 
died in 1903, while lohba died in 1904, leav¬ 
ing a daughter. The property in suit was 
claimed by the first aud second defendants as 
reversioners to Vidyaram, while the plaintiffs 
are the husband of Mabalaxmi, her two 
daughters and the daughter of lohha. 

The question in the suit, therefore, is what 
interests did the daughters take under the 
Will of Vidyaram. The Trial Court passed a 
decree in favour of the plaintiffs. The learn¬ 
ed Assistant Judge in appeal dismissed the 
suit. 

There are considerable difficulties in constru¬ 
ing the Will according to the ordinary rules of 
construction, but after hearing the arguments 
on both sides, we have no doubt as to what 
is the proper construction to be placed upon 
it. The testator commences by declaring 
that of all the other properties, except those 
specifically mentioned and dealt with, bis 
three daughters should be the owners after his 
death, and they should manage the properties 
accordingly. If the Will had stopped there, 
the three daughters would have been absolute 
owners as tenaats-in-commoa of the suit pro¬ 
perties. But thereafter limitations are impo¬ 
sed upon the interests of the daughters. The 
eldest being a widow, is declared to have an 
interest only for her life-time. With regard 
to the other two daughters the Will states that 
she who has male issues is the owner of my 
property, that is to say, if they both have 

1 cuee 


male issue thon both are owners, and if one of 
those two has male issue then one is the own¬ 
er. Wliab 1 mean to say is only this that 
finally who has male issue is the owner of my 
property since after my death.” 

We think, therefore, that the testator 
directed that if either looha or Mabalaxmi had 
male issue, then their life-interests would 
mature into an absolute interest, so that in the 
events that have happened Mabalaxmi bad an 
absolute interest in the suit property as soon 
as her son was born, subject of course to the 
life-interests of Raxmani and lohha. If Ichha 
bad had a son, then lohha and Mabalaxmi 
would both be absolute owners subject to the 
life-interest of Raxmani. Accordingly the first 
and second plaintiffs as heiresses of Miha- , 
laxmi would succeed to her absolute interest 
in the propertyi and when Raxmani died in 
1915, they would become absolute owners of 
the whole property without auy further limi¬ 
tations. Tbe fourth plaintiff clearly bad no 
interest in the property as Icoha died without 
baviog a son, nor has the third plaintiff, the 
busbaud of Mabalaxmi, any interest in hef 
estate. 

The other oonsbruotion which found favour 
with the Asaisbanb Judge was that Ruxman! 
had a life-interest in the whole property, and 
that the interests of lohha and Mabalaxmi 
were contingent on their surviving Raxmani, 
That would have been a perfectly sound cons* 
bruction if the Will had not in the first instance 
directed that the three daughters were to ba 
Maltk'f of the property devised to them, with 
powers of management. 

We think, therefore, that the appeal must 
succeed. We reverse the decree of the lower 
Appellate Court and restore that of the Trial 
Court, with this amendment that it should only 
be in favour of plaintiffs Nos. 1 and 2. In the 
oiroumstaucds of the case the parties should 
bear their own costs throughout. 

z. K. Appeal allowed. 
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ARJAN V. HARI RAM 

LAHORE HIGH COURT. 

First Civil Appeal No. 2455 of 1920. 

January 29, 1924. 

Present: —Mr. Justice Abdul Raoof 
and Mr. Justice Martineau. 

AHJAN AND OTHERS—Defendants— 

Appellants 

versus 

HARI RAM AND OTHERs—Plaintiffs— 

Respondents. 

Hindu Law—Widow, allienatim by—Consent of 
daughter and datighier's son, effect of—Reversioners 
• remote, whether can challenge alienation. 

The separated brothers of a deoea«>ed Hindu have no 
standi to que^^tton an exchange of land belong¬ 
ing to the deceased edeoted by hi^ widow* to whioh 
the daughter and daughter's son of the decea'^ed have 
given their oon^ient. The latter are the immediate 
reverf^ioue'S of the deoeaeed, and In tbeir pre^^enoethe 
brotber<! of the deceased have only a bare possibility 
of succession, [p. 523, ool. l.J 

Appeal from tbe decree of the Senior Sub- 
Judge, Int Class, Sargodba, dated the 30th 
August 1920. 

Dr. Nand Lai and Mr. A. B. Kapur, for 
the Appellants. 

Messrs. Mukand Lai Puri, Kanak Chnnd, 
Jngan Nath d.ud Amar Nath CAona, for the 
Respondents. 

JUDGMENT. —This was a suit for 
possession of land measuring 185^ kanals 
situate in Mauza Chaowal and 83 kanals 
situate in Mauzu Huiian under tbe following 
ciroumetances. 

The land belonged to one Barkat, husband 
of Musammat Bhagan, defendant No. 1, 
father of Musammat Ram Piari, defendant 
No. 2, maternal grand-father of Shiv Charan 
Lai, minor defendant No. 3, brother o( defend¬ 
ants Nos. 4, 5 and 6, and paternal unde of 
Dewan Singh, defendant No. 7. The said 
Barkat having died Musammat Bhagan, his 
widow, a reversionary heir, came into posses¬ 
sion of bis estate and mutation was effected in 
her favour. On the 8th of February 1916, 
Arjan Das, defendant No. 4, filed a suit for 
tbe establishment of his right to succeed to 


tbe estate of the deceased Barkat on the 
allegation that the latter was a member of a 
joint Hindu family with his brothers and 
nephew and that tbe property had descended 
according to the rule of the survivorship. 
Tbe suit was dismissed on the 28th of July 
1915 on tbe ground that Barkat deceased was 
separate from his brothers and that Musam¬ 
mat Bhagan was his lawful heir and that 
after her death her daughter, defendant No. 2, 
would have a right to succeed to the property. 
Defendants Nos. 5, 6 and 7 were parties to 
tbe said suit. A similar suit was brought 
subsequently by defendants Nos. 5, 6 and 7 
for a similar relief on tbe allegation that the 
deceased Barkat was a member of a joint Hindu 
family and that defendant No. 1 bad re-mar¬ 
ried. That suit was also dismissed on the 
same ground on which the first suit bad been 
dismissed. Before tbe birth of defendant 
No. 3 (deceased’s daughter’s son) defendants 
Nos. 1 and 2 exchanged the land in question 
with an equal area of land from tbe plaintiff by 
a registered deed of exchange, dated tbe 
30th of August 1918. The mutation in res¬ 
pect of the land given by the plaintiff to de¬ 
fendants Nos. 1 and 2 in exchange was sane- 
tioned in favour of the defendant No. 1 on the 
23rd of tbe August 1919 and she is shown to 
be in possession thereof. The land sued for was 
nob mutated in favour of tbe plaintiff owing to 
objections raised by defendants Nos, 4 to 7. 
This led to the institution of the suit for the 
recovery of possession of the land in dispute 
on tbe allegations above set forth. Defendant 
No. 2 and defendant No. 3 through bis father 
and guardian admitted the claim ; but tbe suit 
was resisted by defendants Nos. 4 to 7 mainly 
on tbe grounds on which they had preferred 
tbeir claims on the death of Barkat. The 
plaintiff's suit was decreed. Hence this 
appeal by tbe defendants. 

As many as 28 grounds have been taken in 
tbe memorandum of appeal. The main 
questions for decision on wbioh alone Dr. Nand 
Lai has addressed arguments to us may be 
summarised as below :— 

(1) That Barkat was a member of a joint 
Hindu family and the property came into the 
possession of the defendants by right of sur¬ 
vivorship ; 

(2) that in any oase the defendants have 
a right to question the ezohange as rever* 
sioners of tbe deceased Barkat; 
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(3) thab defendant: No. L never obtained 
poBBesGion after the death of her husband and 
the defendants have been in possession of the 
property all along. 

A feeble attempt was also made to contend 
that the parties were governed by oustom 
and not by Hindu Law; but the learned 
Counsel oould not maintain this position in 
the face of the pleadings in this ease and the 
allegations of the defendants themselves in 
their plaints in the previous suit. It is idle to 
contend that the parties are not governed by 
Hindu Law. Under the Hindu Law defen¬ 
dant No. 2 would be the next heir after defend- 
ant No. 1 and defendant No. 3 would come 
in as the next heir after his mother and would 
inherit the property as a full owner. 

The evidence on the record on the question 
of separation is overwhelming. The defend¬ 
ant’s suits were dismissed and it was found 
by the Court that they were separate from 
Barkat, vide Exs, P-5, and P-6. It is true 
that the land of the brothers was joint, but 
they were in separate enjoyment of their res¬ 
pective shares. In fact when Barkab’s widow 
defendonb No. 1, succeeded bo the property she 
had to bring suits against defendant No. 4 for 
recovery of her share of the produce. Those 
suits were decreed, vide Exs. P-3, P-11 and 
P-12. The Patwari's report, dated the 24th 
of May 1919 (Ex. ; P-10) shows that all the 
co-sbareis were in joint possession of the land 
and that they paid the land revenue of their 
own shares. Exhibit P-16 is the copy of a 
statement of defendant No. 4, dated the Ist of 
May 1920 to the effect that he was separate 
from Barkat and‘other brothers. Exs, P,-17 
and P.-18 to 21 (extracts from the revenue 
papers) also establish MussdmTnat Bbagao s 
separate possession. In the face of such 
overwhelming evidence no room is left for 
contention that Barkat was joint with his 
brothers and that his widow did not succeed. 

As to the right of the appellants to contest 
the exchange it is enough to remark that they 
are not the next reversioners, as under the 
Bhndu Law the daughter and her son are 
admittedly the next reversioners. These hav¬ 
ing ^ven consent to the alienation the appel¬ 
lants as remote reversioners have no right to 
question it. H they had brought a suit for a 
declaration it would have been dismissed on 
the ground of remoteness, for they have very 
little ohanoe of succeeding to the property. 


The question No. 3 has already been dis¬ 
cussed and the plea of adverse possession set 
up by the appellants is without any force- 
There is no force in this appeal and we 
dismiss it with costs. 

Z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 

No. 80 OP 1923, 

January 31, 1924. 

Present :—Sir Norman Maoleod, Kb., Chief 
Justice, and Mr. Justice Sbab. 

HAJI ABDULLA HAJI CA5SUM— 
Plaintiff—Appellant 
versus 

GEORGE REGINALD STAMP- 

DEFENDANT—Respondent. 

Arbitration Act tlX of 1899), s. i—Clause providing 
disputes shall be decided bif particular Courtt whether 
svhtnission,,^Contract Act {IXof l87i), s. 23, appUca- 
biiiiy of. 

A polio; of macioo insaraooe oontataed the fol¬ 
lowing olaase: — 

All disputes muafc be referred to England for eettle- 
ment. and no legtl prooeeding^ shall be taliea to en- 
foroe any oUim except in England whore the ander- 
writers ace alone domioiled and oaery on baainess: 

Held, that the olause amounted to a submiflaion of 
any dispute arisiug under the oontraob to the English 
Coucte, within the meaning of section 1 of the Aibi- 
tcation Act. Cp« 524, ool. 20 

Austrian Lloyd Steamship Company y. Cresham 
Life Assurance Society f (1903), 1 E. B. 249; 72 L. if* 
K. B. 211; 88 L. T. 6; 51 W. R. 409, relied on. 

An aereemeot which merely oontraota that one of 
two Courts which would have juciediotioo to try any 
dispute arising under the agreement, should try suoh 
dispute, does not oome within the meaning of seo- 
tion 28 of the Gontraot Act. [p. 524, ool. ‘2.j 

Appeal against the order of Mr. Justice 
Kemp, dated the 18th September 1923. 

Mr. Kanga, for the Appellant. 

Hr. B. J. Desait with Mr, VatoUa^ for the 
Bespondent, 
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JUDGMENT. 

Macleod, C. J.— The plamtiffe Sled fchia 
suit against the defendant, the Senior Member 
of Lloyd’s Underwriters, London, on a policy 
of March 24,1920. The Policy contained the 
following clause :— 

“ It is mutually agreed that in accordance 
with the aforesaii regulations the bencSt of 
this Policy and the right to receive or endorse 
over claims thereon may be passed, whether 
before or after claim by endorsement, and that 
such endorsees or the bearer of the Policy, 
if endorsed in blank, on production of this 
Policy shall have power to receive and give 
receipts for or to endorse or assign over, as 
provided by the said Regulations, any claim 
thereon. “ All disputes must be referred to 
England for settlement, and no legal proceed* 
lags shall be taken to enforce any claim ex* 
cept in England, where the underwriters arc 
alone domiciled and carry on business. ” 

The defendant took out a summons on 
December 8, 1922, for an order under the 
Indian Arbitratiou Act, IX of 1899 that all 
proceedings should be stayed. The summons 
was heard before Mr. Justice Kemp on 
September 18, 1923. The question argued 
before him was whether this clause in the 
Policy amounted to a submission to arbitra¬ 
tion within the meaning of those words in 
section 4 of the Indian Arbitration Act. The 
learned Judge relying upon the decision in 
Austrian Lloyd Steamship Company v. Qresh- 
am Life Assurance Society (1) held that there 
was a submission to arbitration, and in conse¬ 
quence made the Summons absolute with 
costs. 

The plaintiffs have now appealed. They 
rely mainly on the contention that the word¬ 
ing in clause 9 of the Policy differs from the 
clause in the'agreement in Austrian Lloyd 
Steamship Company's case. But though the 
wording may be different, it is clear that in 
both the agreements the intention of the 
parties was that in the event of a claim under 
the agreement not being settled, it should be 
decided by the Courts of a particular country. 
In Austrian Lloyd Steamship Company’s case 
it was held that the parties mutually agreed 
that, if any dispute arose under the contract, 
it should be determined by the Courts in 

T. a; ^ 


Budapest, and that having regard to the 
nature and language of the contract, the Court 
was of opinion that that was a submission of 
any dispute arising under the contract to the 
Courts of Budapest, and came within the 
meaning of a submission to arbitration in 
section 4 of the Arbitration Act, 1889 (52 & 
53 vie., c. 49). It lis also clear, under the 
previous decisions, which were referred to in 
the course of the argument in that case, that 
since the passing of the Common Law Proce¬ 
dure Act of 1854, such an agreement has 
always been considered as a submission to 
arbitration. The question may arise whether 
the agreement in suit was an agreement 
whereby any party thereto was restricted 
absolutely from enforcing his right under or 
in respect of the agreement by the usual legal 
proceedings in the ordinary tribunals. But I 
doubt very much whether an agreement of 
this nature which merely contracts that one 
of the two Courts, which would have jurisdic¬ 
tion to try any dispute arising under the 
agreement, should try such dispute, would 
come within the meaning of section 28 of the 
Indian Contract Act. It does not make very 
much material difference in this case, because 
clearly if there has been no ouster, section 28 
does not apply, and if the agreement can be 
construed as amounting to an ouster, still 
under the decisions to which I have referred, 
the first exception to section 28 would be* 
come applicable, and in consequence the suit 
would be stayed. If clause 9 in the agree¬ 
ment did not amount either to a reference to 
arbitration, or to an absolute ouster, then the 
defendant would be entitled to have the suit 
set down for dismissal. But it is in the inter¬ 
est of the plaintiff to have the suit stayed, so 
that after the proceedings in the EngliBh 
Courts are finished, they may take such action 
in this case as they may be advised. The ap“ 
peal, therefore, must be dismissed with costs. 

Shah, J.—I agree. 

G. K. Appeal dismissed. 
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NIHAL SINOH V. NABAIN SINOH 

LAHORE HIGH COURT. 

Lbttbrs Patent Appeal No. 21 op 1923. 

December 17, 1923. 

Present : -Mr. Justice Le Possignol and 
Sir Shadi Lai, Kb., Chief Justice. 

NIHAL SINGH. MAHANT OP gtjrdwara 

OF JAGRAOK, LUDHIANA DISTRICT 
—Defendant—Appellant 

versus 

NARAIN SINGH, alias BABU— Plaintiff 

AND Musst. GUJRI 
—Defendant—Respondents. 

Rea judioita—I—A<it«ts,sion by widow in 
compromise— Looua staodi not admitted—Repres^nta- 
ttves ioheiher 6out)(2. 

An eatoppel muat be very strictly interpreted and 
any point in doubt muat be decided against the es> 
toppel. [p. I 25, ool 2 ] 

PlaintiS alleged in a suit that he waa tbe tever«ioo- 
er of G’s hu^bvud The suit was compromised and 
O gave 'ha plaiutiS a p >rtioQ ot tbe land held by bet 
and agreed that he should suooeod her In a subse¬ 
quent suit by the plaintiff to oonteat the validity of a 
gift made by G» 

Held, (ll that the admission made by G in the 
previous suit created an estoppel binding on her. 
[p. 525, col. 2.] 

|2) That G's representatives were not estopped 
from denying that plaintiS was a reversioner of G’s 
husband and tbe point was not res judicata against 
them- [p. 525, ool 2.] 

Appeal under clause 10 of the Letters Pat¬ 
ent against the order of Mr. Justice Broadway, 
dated the €th December 1922, in Second 
Appeal No. 805 of 1922, 

Dr. Nand Lai and M. Sagar Ghand, for the 
Appellant. 

Lala Jagan Natht for the Respondents. 

JUDGMENT. —The plaintiff-respondent’s 
suit is for a declaration that a gift of land by 
Musst. Guiri in favour of Nibal Singb, shall 
not affect his reversionary idgbts. 

The plaintiff failed to prove his locus standi 
by evidence in this suit, but it has been held 
that the matter is res judicata, because in 
Utigation in 1914 between plaintiff and Musst 
Jnjri, wherein plaintiff alleged that be was 


the brother of Musst. Gujri’s husband, the 
parties had oompromisod and plaintiff bad 
been granted a decree for some land. 

Tbe date of the gift to Nihal Singh is in 
dispute, but assuming that it was made after 
the compromise of 1914, we have to deter¬ 
mine whether the relation-ship alleged by the 
plaintiff is res judicata. 

Now the proceedings of 1914 contain no 
clear admission by Musst. Gujri that plain¬ 
tiff was her husband’s relative, all that she 
admitted was that plaintiff should have at 
once a fraction of tbe property in suit and 
should succeed her. 

This admission so far as it goes creates an 
estoppel binding on Musst. Gujri, but> we 
doubt that it closes the mouth of her repre¬ 
sentative to deny that plaintiff is the brother- 
in-law of Musst. Gujri. 

The estoppel must be very strictly inter¬ 
preted and any point in doubt must be decided 
against the estoppel. 

Musst. Gujri and her representatives can¬ 
not deny that plaiutiff is entitled to tbe area 
surrendered to him in 1914, ncr can they deny 
that be is entitled to take her succession when 
it opens out, but there was no adjudication on 
her express admission of the alleged relation¬ 
ship. 

It cannot be asserted that there was of 
necessity an implied admission, for Musst. 
Gujri may have yielded out of weariness or 
fear. 

For these reasons we think tbe point is not 
res judicata, and accepting tbe appeal dismiss 
tbe suit with costs • throughout. 

z. E. Appeal accepted. 
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KESBAVA VITHAL OLTIKAR V. HABI BAMKRISHNA OLTIKAB 


BOMBAY HIGH COURT. 

Civil.. Extraordinary Application 

No. 66 of 1923. 

December 7, 1923- 

Present :—Sir Norman Maoleod, Kt, 

Chief .Tustice, and Mr. Justice Crump. 

KB3HAVA VlTHAb OLTIKAR— 
Plaintiff—Applicant 
versus 

HARl RAMKRIoHNA OLTIKAR- 
Defendant—Respondent, 
Opponent, 

Cmtribuiion^Partition suit—Costs by cnie defend’ 
aiii^Olher defendants, Itabuiiy of. 

Where io a partition suit aU tho d6f6QdaDt<4 equ¬ 
ally ooDte«-t the suit and are directed to pay the 
plsiatifi’^ cofits and the oo$tt!« are paid by ooeiefen- 
dact he in entitled to O' ntttbutioii from his other 
Co defendantt unless facts can be proved which 
would be considered sufboioDt to defeat the equ ty. 
Tbe fact that a couimon defence whs raised by all 
the defendants in the partition suit would not be 
sufficient to defeat the tight of oontribution* 
[p. 5i7, ool. lO 

Application against tbe decision of the Subor¬ 
dinate Judge at Roba, in Small Cause Suit 
No. 410 of 1922. 

Mr. V. B. Virkar, for the Applicant. 

JUDGMENT.— The question which arises 
in these applications under section. 25 of tbe 
Provincial Small Cause Courts Act, is whether, 
in tbe circumstances of the case, tbe plaiutiff 
was eutitled to contribution against tbe defend¬ 
ants with regard to the amount of costs 
which he had paid in a suit bled by one Krisb- 
naji MabadeoQbate for possession by partition 
of bis one-sixth share in certain property 
against the petitioner and his brothers, all of 
whom had to pay plaintiff’s costs in those pro* 
ceediogs. Tbe present plaintiff now seeks to 
recover by contribution from his co-defendants 
their shares in the costs in that suit, which be 
bad paid to tbe successful plaintiff. 

Tbe learned Judge relying on tbe decision in 
Mulla Singh v. Jagannath Stngh (l) dismissed 
the plaintiff’s suit. He thought all the defend¬ 
ants were equally guilty in defending the 


proceeding brought by Krishna]! Mahadeo, 
aud therefore, according to the principle laid 
down in that case, the plaintiff had no equity 
against the present dafeudants. 

No case has been decided in this Presidenoy 
where the point has been raised, and for that 
reason I granted the rules on these applica¬ 
tions. We have been referred to the decision 
in Mdhahir Prasad v. Darbhangi Thakur (2) 
in which case the facts were somewhat simi- 
ar, the plaintiff having brought a suit for a 
declaration that by reason of a previous parti¬ 
tion, which still subsisted, the property m 
suit was not liable to be again partitioned. 
The defendants contested the claim, pleading 
that there had been no previous partition. 
That defence failed, and the suit was decree 
with costs dg&iost all the ooDtostiog dcfsnfl* 
ants jointly and severally. The decree was 
executed and costs were recovered against one 
of tho defendants. He then instituted a suit 
to recover from his co-defendants their pro¬ 
portionate share of tbe costs recovered from 
him under the decree. The real issue seems to 
have been obscured by the defendants 
allowed to raise an issue in the Trial Court 
whether the plaintiff and defendants m the 
previous suit had been joint wrong-doers m w 
far as the defenoe in that suit was conoerne . 
It appears to have been suggested that when 
several oo defendants joined in a defence w io 
failed, that thereupon they became joint tor 
feasors, in which case according to Bug 
authorities one tort-feasor -o^i, 

entitled to contribution against the others. 

as pointed out by tbe learned v klfafc 

such a suggesbioD was not applicable to 

case. His Lordship said (p. 493) • 

“To hold that it is a tort for the defendant by 
his pleadings to deny a fact which he knows W 
be true, even if he has no evidence bo the con¬ 
trary, is a proposition which cannot be suppor¬ 
ted on any known principle of law. 
therefore, that on tbe facts found by the lower 
Court the parties were nob wrong-doers in tn® 
sense which would debar contribution bebweeD 
them.*' 

His Lordship then went on to consider ^ 
oases which had been cited on one side or tbs 
other on the question of contribution, and i 
was pointed out that the English case 

(2) 51 Ind. Oas. 697i4P.Ii. J. 486;(1919) 


(I) 6 Ind. Cas. 684 : 82 A. 685 ; 7 A. L. J. 720. 
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D6aTsly V. Middleweek. (3) which was relied 
upon in Mulla Siiigh v. Jaginn%th Stngh (1), 
ooald noil be oonaldered as an aubho* 
ribyi as Mi. Juatioe Fry in that oaee 
followed whab was wrongly asserted by coun¬ 
sel before him to have been the diotucn of the 
Court of Appeal in Real ani Personal Alvance 
Oo. V. Ug Carthy, (l) which had been decided 
the day before. When reference is made to the 
report of the case which appears in the same 
volume at p. 362, it will bo found that their 
Lordships of the Appeal Court never said what 
was alleged to have been said by them, namely 
that ** no apportionment of or contribution for 
costs could be obtained by one oo-dofendant 
against another in an independent proceeding.*’ 
It seems difficult to imagine bow those re¬ 
marks could have been attributed to the 
Court of Appeal, as there was no question in 
that case of contribution between co-defen¬ 
dants. One defendant in the case had elected 
to give up the case and was directed to pay 
plaintiff’s costs of the action so far as they 
were occasioned by his defence down to a 
certain date, and the only question was what 
costs the defendant who retired from the oa^e 
was liable to pay under that order. 

There is also the case of Shakiil Kameed 
Alim Saheb v. Syed Ebrahim Saheb, (5) 
which seem to be a decision directly in point 
in which it was held that where A, B and C 
being defendants who bad taken part in defend¬ 
ing a suit, were ordered to pay the costs of 
the plaintiff therein, and A one of those 
defendants, paid the whole amount due in 
respect of costs, he was entitled to sue the 
other defendants for contribution. 


It seems to us on general principles of equity 
that when in a partition suit all the defendants 
equally contest the suit, and are directed to 
pay the plaintiff’s costs, if one defendant pays 
the costs, he should be entitled to contribu¬ 
tion from bis other co-defendants, unless facts 
could be proved which would be considered 
Buffident to defeat the equity. The common 
defence raised by the defendants in the parti¬ 
tion suit would not be such a fact. 


<8) (1860) 18 Oh. D. 236 ; 50 h. J. Ob. 777 ; 45 
Ii. T. 404 : 30 W. B. 46. 

(4) (1880) 18 Ch. D.862 ; 45 L. J. 116 ; HO W. 

:4h. 

36 M, 878. 


We think, therefore, that the decrees of bho 
lower Courts iu these oases must be set aside 
and the plaintiff's claim decreed with costa 
throughout. 

z. K. Decree set aside. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 767 of 1920. 

June 5, 1923. 

Present Mr. Justice Campbell and 
Mr. Justice Zafar Ali, 

UTTAM SINGH— Appellant 

versus 

MUNSHl— Respondent. 

Punjab Courts Act {VI of s 41 (1) (a) (6) (c), 

l3)— question of~^Seoond appea,l ■^Certificate, 
whether essential 

A deoision aboat bhe existeaoe of a custom oanaot 
be attaoked io aeoond appeal od any of the groauds 
set fofth in seobion 41 iiJ (ai b} id of bhe Paojab 
Coatts Act without the lower .Appellate Courts* oertifi- 
oate in terms laid dowu in section 41 (3) of the Aot* 
[p. 5v8, ool. 2] 


Mr. Jaggan JiJath, for bhe Appellant. 

Mr. Sheo Narain, for the Respondent. 

JUDGMENT. —This second appeal arises 
out of a suit by four plaintiffs Munshi, Gur- 
ditta, Jiva and Indar for possession of bhe 
landed estate of one Kanhaya, who appears in 
the following short pedigree-table. 

Kabna— Must. Tabi 


Must. Must, 

Bhagwani-Kanhaya, Khemi-Sbam 

D. S, P. Singh 

I 

Uttam Singh. 

On Kanbaya’s death bis estate passed to 
Mussammat Bhagwani his widow, and after 
her death to Mussammat Tabi bis mother. 
When Mustammai Tabi died mutation was 
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effected in favour ofUtfcam Singh the sister s 
son of Kauhaya. 

The four plaintiffs asserted themselves to 
be collateral agnates of Kanhaya. Uttam Singh 
was the principal defendant and is the present 
appellant. Other defendants were Nathu, 
Sher Singh and Sunder Singh of whom the 
two former were alleged also to be collaterals 
of Kanhaya. It does not appear who or what 
Sunder Singh is. His name is said by the 
learned District Judge to have been struck out 
of the suit by the Trial Court. But he is a 
respondent to this appeal and has nob 
appeared. 

Both Courts below held that Munshi plain¬ 
tiff bad acquired by purchase the rights of 
Nathu in the estate in suit, and that Gurditta 
plaintiff had failed to prove that he had 
in likewise brought out Sher Singh. Both 
Courts moreover, concurred in finding that 
the plaintiffs, being ooUatorals, no matter 
how far distance of Kanhaya, were 
by custom preferential heirs to his sisters 
son. The shares of the plaintiffs in the 
estate were further held to amount to fbh of 
the whole and they were given a decree for 
possession of this fraction by the Trtal Court, 
which decree the District -Judge affirmed in 
appeal. 

During the pendency of the appeal a corn- 
promise was presented in the District Judge's 
Court by Munshi, plaintiff, Uttam Singh appel¬ 
lant, and Sher Singh defendant, with a prayer 
that it should be recorded and a decree in 
accordance with it so far as the suit of Munshi 
was concerned and that the appeal should 
proceed against the other plaintiff-respondents 
alone vis., Gurditta, Jiva and Indar. The 
learned District Judge, Lieut. Col. Boe. record¬ 
ed the statements of the three executants at¬ 
testing the compromise and ordered it to be 
put up on the date of bearing of the appeal. 
His successor, Lieut. Col. Frizelle, however, 
decided the appeal in the manner already des¬ 
cribed without reference to the compromise 
beyond a brief remark that it bad been entered 
into and that it was unnecessary for purposes 
of the appeal to say anything about it. 

Uttam Singh has preferred a second appeal. 
He supUed unsuccessfully to the District 
Judge for a certificate under section 41 (3) 
Punjab Courts Act, 


The first point argued by his learned Coun¬ 
sel has no force, i. 6., that the District Judge 
has nob considered the question of custom pro¬ 
perly in deciding it without coming to finding 
as to the exact relationship of the plaintiff 
with Kanhaya, Whether rightly or wrongly, 
the learned District Judge has bold that a cus¬ 
tom exists, applicable to the parties, by which 
collaterals, no matter how remote, succeed in 
preference bo a sister’s son and that the plaint¬ 
iffs are collaterals of the late Kanhaya. This 
decision about the existence of a custom can¬ 
not under the law be attacked on any of the 
grounds set forth in section 41 (1) Ifl) \b) (c) of 
Punjab Courts Act without the lower Appel¬ 
late Court’s certificate in terms laid down in 
section 41 (3). 

The second contention is that the District 
Judge should not have ignored the compromise 
bub should have recorded it and should have 
passed a decree in accordance with it so far as 
it related bo the suit. On this point there is 
no contest and obviously the appellant has 
right on his side here for the suit undoubtedly 
was adjusted in part in the Court of Appe^ 
by what apparently was a perfectly law u 
compromise. The only respondents represen¬ 
ted are the plaintiffs Gurditta, Jiva, and 
and they do nob oppose the modification oi t e 

decree which we propose to make. 


The purport of the compromise briefly was 
divide up i ths of Kanbaya’s estate in oer- 
in shares between Munshi, Sher Singh an 
btam Singh. This f ths, it is oonceded before 
, consisted of i out of the fths decreed to 
e plaintiffs by the Trial Court plus 'f* 
ainingibh which was nob decreed. 
h included in the decree bub excluded from 
:e compromise, is admitted before us by t&e 
)pellant’8 learned Counsel to oonsbibube tM 
lares of Gurditta, Jiva and Indar 
ispondentB and Mr. Sheo Narain on bebaii 
them states that they claim no more aw 
lat they have had no objection to tne 
Shot iths of the estate being decreed to to® 
teoutanbs of the compromise in the share 
•anged by them on the understanding thas 
, the plainbiff-respondents, are no 
this consent surrendering any of 
as reversionary heirs of the 
all three of whom are stated to oe 

deSB. 
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Aooordmnly as againsb Gnrditta, .Tiva and 
Indar plaiDbiff'reBpondents, and in respect of 
ith of the estate of Kanhaya we dismiss the 
appeal so far the learned District judge's deci- 
eion is 6nal and cannot be interfered with on 
second appeal. In respect of the remaining tth 
of the estate of which ^ was included in the 
Trial Court’s decree in favour of the plaintiffs 
and the suit was dismissed in regard to the 
other ith the orders of the Courts below are set 
aside the compromise presented to the lower 
Appellate Court is ordered to be recorded and 
a decree will be drawn up in accordance with 
that compromise of which decree Lala 
Jagan Nath the learned Vakd of the Appel' 
lant will present a draft for approval. Par¬ 
ties will bear their own costs throughout. 

N. H. Appeal partly accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 195 of 1922. 

January 7, 1924. 

Present :—Sir Norman Maoleod, Kt., 

Chief Justice, and 
Mr. Justice Shah. 

BALABAl TUKABAM BABAR— 
Defendant—Appellant 

versus 

MAHADU KRISHNA BABAR— 
Plaintiff—Respondent. 

Biniu law — Adoption—Adopted son older than adop¬ 
tive Jathert ejfect oj. 

The adoption of a boy who ig older than the adop¬ 
tive father is o^ntrety to the recognised notiono of 
Hindufl aft to adopbioofl, and to the fandameutal idea 
of an adopted gon. [p. 630, col. 1.] 

But the conftiderai ion that the adopted boy should 
not be older than bin edoptive fathert cannot be 
treated as bavirg the force of a prohibitive rule of 
Hindu law- Such an adoption, therefore, is not in¬ 
valid under the Hindu Law. 

Appeal from the deolsioTi of the Assistant 
Judge, Belgaum, in Appeal No. 223 of 1920, 
reyereing the decree of the Subordinate Judge, 
Athui, in OiyU Suit No. 175 of 1914. 

I 0—67 


Mr, H. G. Goyajee, with Mr. A. O, Desai, for 
the Appellant). 

Mr. K. H. Kelkar, for the Respondent. 

JUDGMENT. —The only question of law 
that arises in this second appeal is whether 
the adoption of plaintiff No. 1 by Putlabai, 
the widow of Krisima, is valid. Us validity 
is questioned by defendant No. 1, the mother 
of Krishna, on the ground that the age of the 
adopted boy is greater than the age of the 
adoptive father Krishna, the adoption was 
effected by Putlabai the widow of Krishna. 
But that oiroumstauce does not affect the 
question cf the validity of the adoption. She 
could not validly adopt, if Krishna could not 
have made the adoption on account of the 
plaintiff No. I being older than himself. 

The Trial Court in this case has taken the 
view that such an adoption is invalid, while 
the lower Appellate Court has accepted the 
view that the adoption is not invalid, though 
it is opposed to the Hindu sentiment, and to a 
rule which, though it has not the force of law, 
is recommendatory as to the propriety of the 
adoption. There is no express text directly 
bearing on this point, at any rate none has 
been cited to us. But it is urged on behalf of 
the appellant that it is a necessary inferonce 
from the provision that the adopted boy 
should be the reflection of a natural son. 
That no doubt is true and the inference which 
is suggested also is undoubtedly a fair infe¬ 
rence. But the question is whether it has the 
force of law in the sense that if that condi¬ 
tion is not fulfllled, the adoption becomes in¬ 
valid. 

No decision is cited in support of this 
contention ; and according to the observations 
in different oases, of which Mallappa Parappa 
V. Gangava (l) is only an example, these 
various rules which are deducible from the 
expression that the adopted eon should be the 
reflection of a natural eon, including the rule 
as to the age of the adopted boy, have been 
treated as recommendatory and not mandatory. 
The obseivatioDB of Ranade J. in Gopal Bala- 
hrishna v. Vishnu Baghunath (2), which have 
been referred to in the judgmen«B of the lower 

(1) 49Isd. 'Cag 617-; 43 Bom. 209, i, o-21 Bom. 
L. R. 17. 

iS) 23 a 360 : 13 led. Deo. (N. 8.) 166. 
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CourtiB do nofc direoUy boar on this point*, 
fchousb the inferenoe which is suggested on 
behalf of the appellant is referred to. It would 
appear, hoNvever, from the observations taken 
as a whole that the consideration as to the 
age limit would be a matter of recommenda¬ 
tion, and not a positive rule of law. 

It is quite true that the adoption of a boy 
who is older than the adoptive father is con¬ 
trary to the recognised notions of Hindus as to 
adoptions, and to the fundamental idea of an 
adopted son. That is the reason why such 
adoptions are very rare. But having regard 
to the lines on which these rules relating to 
adoption have been interpreted by the Courts 
it is difficult to bold that the consideration 
that the adopted boy should not be older than 
his adoptive father, can be treated as having 
the force of a prohibitive rule. We think 
that the learned Assistant Judge has taken a 
correct view as to the validity of this adop¬ 
tion, and that the contention of defendant 
No. 1 on this point must be disallowed. The 
decree for partition must, therefore, be accepted 
as correct. 

It is, however, necessary to make provision 
for the maintenance of defendant No. 1, the 
widow of Tukaram, before she is dispossessed 
of any property. We, therefore, anaend the 
decree by directing that adequate provision 
for the maintenance of defendant No. 1 should 
be made before the properties in suit are 
partitioned and possession given to the respec¬ 
tive parties in pursuance of the partition 
decree. If the parties do not agree within a 
fortnight as to the amount of maintenance to 
be awarded to defendant No. 1 that question 
should be determined in execution. The 
amount of maintenance to be a charge on the 
properties to be partitioned. The appellant to 
pay the costs of respondent No. 1. 

Aypeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 635 of 1921. 

April 7, 1924. 

Present :—Mr. Justice Abdul 
Raoof and Mr. Justice 
Moti Sagar. 

RAMZAN—Defendant 
—Appellant 
versus 

NABI BUX AND OTHERS—Plaintiffs 

—Respondents. 

Ctui'I Proesdtire Code (Act V of 190S), 0. XLI, r. 37 
-.Additional evidtnee—Failure to record rflasoaa—i?e- 
butting evidence. 

The failure of aa appellate Court to record reasous 
fora lmutiag additioaal evideaoe vitiates the proce¬ 
dure. [p. 631, ool. l.J 

If additional evidanoe is admitted in appeal, an 
opportunity to proluoe rebutting evidence should al¬ 
so be given to the other side. [p. 631, col- 2.] 

Appeal from the decree of the District 
Judge, Sialkot, dated the 14th December 1950, 
reversing that of the Sub-Judge, 2ad Clasfl, 
Sialkot, dated the I2tih June 1922. 

Dr. Nand LaU for the Appellant. 

Mr. Cooper, for the Respondents. 

JUDGMENT.—This was a suit for a 

declaration to the effect that the mutation 
entry D.—the 13th of May 1919, given Ram¬ 
zan, defendant, one half share instead of 2| 
5ths of 1044 kanalas 10 marlas of land speci¬ 
fied in the plaint, was. wrong, and should not 
affect the previous entry of ownership of the 
patties. The relationship between the par¬ 
ties will appear from the pedigree-table given 
in the judgment of the lower Appellate Court 
at page 13 of the paper hook- 

It appears that originally Ramzan was 
shown as owning only 2i5th8. He applied to the 
revenue authorities for the correction of the 
entry. His application was allowed, and be 
was entered aa the owner of one-balf share. 
It is in respect of this last entry that the pre¬ 
sent suit was instituted. The plaintiffs alto¬ 
gether failed to make out the case set out m 
the plaint and this was probably due to the 
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faot that the revenue rcoorde had been des¬ 
troyed by 6re. The Trial Court diemiesod the 
suit. The matter oame up in appeal before 
the lower Appellate Court. The learned Judj*o 
was informed somehow that the records of 
1892-1893 wore still in existouoe lie, there¬ 
upon, sent for them and found an entry in the 
pedigree-table denoting that ll5th share bad 
been sold by Bamzan to Kamuu and the sons 
of Zulbkar. This leHf only 2|5tha share to be 
recorded in his name. That is why the original 
entry in the revenue papers showed him the 
owner of 2{5thB and the other parties the 
owner of 3|5thB. The records of 1H92- 
1893 were sent for by the learned District 
Judge without any application being made 
on behalf of any of the parties for the 
production of additional evidence. Order 
XLl, r. 27, Civil Procedure Code gives ample 
power to the Appellate Court to admit addi¬ 
tional evidence in appeal if it requites any docu¬ 
ment to be produced or any witness to be ex¬ 
amined to enable it to pronounce judgment, 
or for any other substantial cause. The Dis¬ 
trict Judge, after a perusal of the revenue 
records reversed the decision of the Trial 
Court and granted a decree in favour of the 
plaintiffs. 

The defendant Bamzan has come up in 
second appeal and the following contentions 
have been put forward in his behalf:— 

(1) That the lower Appellate Court bad no 
authority to admit any additional evidence in 
this case ; 

(2) That in any case while doing so it 
ought to have recorded the reason for its 
admission; 

(3) That an opportunity ought to have 
been given to the appellant to rebut the 
additional evidence admitted in appeal. 

Tn our opinion, the procedure adopted by the 
lower Appellate Court is vitiated by 
the oiroumstanoe that no reason was 
recorded by it for the admission of the 
additional evidence. The record does not 
show whether the appellant was ever in¬ 
formed that the learned Judge of the Court 
below was going to send for additional evid¬ 
ence. Further, it does not appear that any 
oppoitunity was given to the appellant to 
meet the new case made out upon tbe receipt 
of the additional evidence. We are of opinion 
that the lower Appellate court had ample au¬ 


thority to admit additional ovidonou if it con¬ 
sidered it necessary for the ends of justice, 
but wo aro also clearly of opinion that an op- 
portuuifcy should ho giVou to tlio appellant to 
produce rebutting evidence, if there is auy. 

We accordingly accept this appeal and set¬ 
ting aside the decree of the lower Appuliate 
Court remand this case under U. Xljl, r. 23, 
Civil Procedure Code with the direction that 
it be placed on its original number in the 
register of pending appeals and t-a disposed 
of according to law. Costs will abide the 
result. 

N. H, Appeal accepted. 


BOMBAY HIGH COURT, 

Original Civil Jcrisdiction Suit 
No. 4375 OF 1922. 

October 18,1923. 

Present :—Mr. Justice Fawcett. 

SUKHANAND 8HAMLAL— Plaintiff 

versus 

OUDH AND BOHIDKHAND railway- 

defendant. 

Civil Procedure Code (Act Vo/ 1908) s. 79 U)— 
Govermnent o/ India Act tC 6 Geo. V c. 01) s. 32 (2) 
^liaiiiouiis Act. (IX oj 18'J0) s. 316.—Sutt 
State Ratlviay — Ma^iagcr whether can be sued-Di/en- 
dant. pro 2 )er~''Iiailwuy adminisiration' , dijimtton 
o/t ico-^e o/—Interpretation o/ Statutes—InUrpreiatioK 
clause^ scope of. 

Where aa interpretatioii olaufie gives as extended 
meaning to a word, it does not loLow as a matter 
ol oouise that iithat word is used more than once in 
the Act it is on each occasion need in tbe extended 
meantbg, and it may be always a matter lot argu¬ 
ment whether or not the interpretation clause i.; to 
apply to the word as used in the partiouLr clause of 
the Aot which is under consideration, [p. 538, ool. 1.} 

The extended meaning given to the expression 
“railway administration” by the words “and in. 
eludes the Government” in section 3 (O) of the Rail¬ 
ways Act, does not apply appropriately in all oases 
where that expression occurs in the Act, but it can 
be availed of when the subject or context shvws this 
is legitimate, as in the case of suiis failing under 
chapter Vil of the Aot. [p. 533, ool. 2.] 

The Railways Aot contains no clear indication that 
a suit against a state Railway can be brought against 
the Manager, and on the contrary, the daiinition ol 
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“railway a'3mi0t^tratioii,” in the oaae ofarailw%y 
admioi-^tereil bv th^ Goverccaeat, as iaoladmg the 
Gove n'neat, suggests that a salt like this slioald be 
btoaght ugaiQtit the Government, [p- 5Ji« o^l 'i.j 

By virtue of the provisions contained io seotion 
79 (i; of the Civ il Pcooe lure Code and seoti:)n 112 ( 2) 
of iho Gover>.ment of Inuia Aot, the Secretary of 
StatM for India is the real and proper deleudant in a 
suit against a state Railway, [p. b'44, ool. 1.] 

Case-law discussed. 

Mr. lilurtshi^ with Mr. Coltman, for the 
Plaintiff. 

Mr. Camphell, for the Defendant. 

JUDGMENT. —The preliminary iSBUO 
I have to decide is whether the present suit 
is maintainable against the ffrst defendant as 
framed. 

This is based on the plea raised by defend¬ 
ant No. 1, the Oud band Rohilkhand Railway, 
that that is owned and worked by Government, 
and the Secretary of State for India in Council 
should have been the person against whom 
the suit should have been instituted. Since 
this Objection was taken, the plaintiffs have 
amended the title of the suit by substituting 
for " the Oudh and Rjhilkhand Railway ” 
the words “ The Oudh and Rohilkhaod Rail- 
way Administration by its Manager and Agent ” 
Mr. Munshi for plaintiffs contends that the 
suit is maintainable against the Railway 
Administration in that form, and that the 
Secretary of State for India in Council need 
not be sued. 

The fact that the Railway is a state Railway 
was eventually admitted by Mr. Munshi, after 
his attention had been called to the official 
statement about it in the Imperial Gazetteer 
of India, Vol. Ill, p. 399. 

The suit is one iu which plaintiffs seek to 
recover from the defendants (m., the Oudh 
and Rohilkhand Railway and the Great 
Indian Peninsula Railway Company) damages 
for non delivery at the proper time of 400 
bales of cotton, which were banded over to 
the defendant No. 1 for carriage to Colaba 
and were to be carried over the track of de¬ 
fendant No. 2 from Jubbulpore to Colaba. 

Mr. Munsbi’s main contention is that the 
Indian Railways Act IK of 1890 clearly con¬ 
templates a State Railway Administration 
being sued by its Manag'T, and that this 
special enactment is not affected by the 


subsequent general enactment contained in 
Section 79 of the Civil Prooadura Code 1903 
that suits by or against the Government shall 
be instituted by or against the Secretary of 
State lor India in Council. 

In my opinion the Indian Railways Act of 
1890 contains no clear indication that a suit 
against a State Railway can be brought again¬ 
st tbe Manager, and on the contrary, the de- 
ffnibion of “ railway administration," in the case 
of a railway administered by the Govern¬ 
ment, as including the Government, sug¬ 
gests that a suit like this should be 
brought against the Goverment. On this point 
I entirely agree with the view taken in the 
Oudh case relating to this same railway: 
Traffic Superintendents, E. B. and E, I&O. R. 
Bailivays v. Hafiz A')dul Hahman (1). I adopt 
tbe arguments given in the report of the 
Court’s judgment at pp. 814, 815. 

1 may add that the statement of objects 
and reasons appended to the Bill which 
became Act IK of 1890 clearly shows that the 
inclusion of the Government or State in tbe 
detinition of “railway administration" was 
proposed for the purposes of Chapter Vll of 
the Act relating to tbe responsibility of Rail¬ 
way Administrations as carriers. But, apart 
from that, the Aot itself shows that that must 
have been tbe ooject. It is difficult to see 
wbat other intention could have led to this 
alteration of tbe previous deffnitiou oontaiued 
in aeotioQ 3 of tbe Indian Railways Aot of 1879. 

Mr. Munshi drew my attention to sections 
72-77, 97, 140 and 146 of the Aot of 1890; 
but there is nothing in these which indicates 
that the Manager and not Government should 
be sued in the case o£ a State Rail way, sections 
72-77 use the general words “railway ad- 
ministiation", which under the deffnition in 
the Act includes Government. Section 97 
applies only to a railway company and not to 
a State railway so there is nothing inoongruons 
iu the provision that tne plaintiff in the 
suit contemplated shall be tbe Secretary of 
State for India in Council; and it cannot be 
said that this in any way suggests that the 
Manager and not Government is to be sued in 
the case of a State railway. Section 140 re¬ 
lates to notices like those provided for in sec¬ 
tion 77 and not to suits; it is also purely 

(1) (1901) lad. Bly. Css- (Ind £da.) 813. 
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permiBsive iu its teims. Section 145, bo far 
as ib relaboB to Civil Courts, mor>'ly coataiue 
provieioDS oorrospouiiiag to those iaO. N-KVli, 
r. 2, so as to avoid the ueoeasity ot persooal 
attendanoe by the Manager, as chief lopre- 
eentative of the railway (of. O. r 3, 

Civil Frooedure Code). It oortainly oauuot bo 
read as implying that the Manager uao be sued 
as eufHoiently representing a State railvvay. 

Again, ibis most improbable that the legis¬ 
lature would intend to enact r.hat a railway 
administration could be sued not in its cor¬ 
porate name but in the name of any parti¬ 
cular officer or agent engaged in tlie admini¬ 
stration. As long ago as 1868, it was held 
that the East Indian Railway Company could 
not be Bucd in the form ol a Deputy Agent and 
a District Eoginoer, but must be sued in its 
corporate name: Hamdas Sen v. Tne Collf^otor 
of Moorskedabad (2). It is very unlikely that 
Government or the legislature would intend 
to make a departure from this principle of 
ordinary English law, and there is certainly 
nothing in the Act that L can see which rebuts 
this presumption. A Manager of a State rail 
way can very well represent the railway ad¬ 
ministration in its ordinary busiuess concerns 
and its general management: "and accordingly 
the definition in section 3 says “ railway 
adminietration in such a case” means the Man¬ 
ger unless there is something repugnant in the 
subject or context. When we come to Chapter 
Vll of the Act, however, which deals with 
responsibility of railway administrations as 
carriers, then there is (so lar as suits are 
concerned) '^something repugnant in the 
subject” — having regard to the general prin¬ 
ciples already mentioned—(which goes against 
the Manager being treated as a proper delend- 
ant, duly representing the State railway) and 
the Courts should therefore fall back on the 
BubBidiary part of the definition in section 3 (6), 
which expressly says the Government 
are included in the words “ railway ad¬ 
ministration,” This follows the rule that 
where an interpretation clause gives an extend¬ 
ed meaning to a word, it does not follow as 
a matter of course that, if that word is 
used more than once in the Act, it is 
on each occasion used in the extended 
meaning, and it may be always a matter 
for argument whether or nob the interprota- 

(a) 3 B. L. B. (6) vi. S. N. 


tion clause is to apply to the word as used in 
the particular clause ol tho Act which is under 
coiiflidGrabiou : see llardoastlo on Statutory 
Law, 3rd Edn,, p, 223. Tiio extended meaning 
given to the expression ' railway administra¬ 
tion by the words "and includi'S tlio 
Government ” does not apply appropriately in 
all oases where that expression occurs in tho 
Act, e. fl., seefciouB 5.3-61 of the Act: bub it 
can be availed of when the subject or oonboxb 
shows this is legitimate, as in the case ot suits 
falling under Chapter Vll of the Act and this 
case of notices under section 77 {liadha 
Shyam Ba'iak v. Secretary of State forIndia'.S). 
Mr. MuDshi virtually contended that the 
definition makes the Manager tho equivalent 
of Government: but the definition does nob 
say that the ‘Manager’ iucludos Government 
and obviously such a definition would be open 
to criticism. 

The .Secretary of State for India in Council 
being the proprietor working the railway is, 
therefore, in my opinion, clearly the proper 
defendant. The revenues of the Government of 
India are liable to pay any damages awarded 
to plaintiil's, and the suit lies against the 
Secretary of State under section 32 (2) of 
tho Government of India Act, 1915, cor- 
rospondiiig to section 65 of the Governmont 
of India Act, 1858. L’hat such a suit would 
have lain against the East India Company is 
sufficiently shown by the judgment in the 
leading case of Peninsular and Oriental Steam 
Nfiviyatun Co. v. Secretary of S-ate for 
India (1). The remarks at pp. 12 and 13 
refer to the particular case of the East India 
Company engaging in undertakings for the 
ooDvuyanoe of goods and pasaengers by hire, 
and being liable for the negligent acts of their 
servants in the carrying on of such business. 
The authority of Peninsulir and Oriental 
Steam Navigation Co. v. Secretary of Slate for 
India (4) is recognised by this Court in 
Shioabhafan Durga Prasad v. Secretary of 
State for India (5) and by the Privy Council in 
Secretary of State for India v. Moment (6). In 

(3) 34 lad. Oas 130 ; 44 0. 18 ; -23 0- ti. J. 547. 

(4J 6 B K G. R. App A. 1 at pp. 12, 13. 

( 6 ) 28 B. 814 : 6 Bom. L. H 60 . 

16 ) 18 lad. 0 » 3 . 32 ; 40 G. 391 at p 399 ; 15 Bom. 

Li B. 37 : 14 M. L T. 63 ; 17 C. W N. H-a ; (1913) 
M. W. N. 45 ; 11 A. L J. 49 ; 17 3. L J. 194 ; 6 Bat. 

L T. 1 ; 24 M. L. J. 469 ; 7 L B. B. 10 ; 40 I. A. 43 
(P. 0.). 
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the oiroumBtaDccfi, section 79 of the Civil Pro¬ 
cedure Code clearly applies. 


It is uoneoessary, therefore, to consider the 
application ot the maxitu generaUa specialibus 
non defog.int, relied upon by Mr. Munshi. 
But it may be pointed out that the enactment 
contained in section 79 11) of the Code of 
1908 is not really a su’>sequent enactment to 
the Indian Kailwa>8 Act of 1890, for it 
merely reproduces the similar provision 
contained in section 416 of Act K of 1877 and 
Act XIV of 1882. 

I may add that it has long been held by 
other High Courts concerned that Government 
is the real and proper defendant in a suit 
against a State Railway, and the Court should 
be slow to take a ditferent view (of. Kathama 
Natcktar v. Dorasinga Tever (7) and Ilalsbury, 
Vol. XXVII, Article 2 6. at p. 143). Thus, 
in the case of this same Oudh and Robilkband 
Railway tlie oecretary of State was sued in 
the case of Banna ^Jal v. Secretary of Slate 
for India in Council (8), The same applies to 
a suit against the Dacca & Mymensingh State 
Railway, which appears to have been brought 
in about 1883: see Secretary of State for Indian 
in Council v. Bvdau Natk Boddar (9). And 
there are many reported oases where Govern¬ 
ment have been sued for the North Western 
State Railway in Sind and in the Punjab (e.p., 
Uathradas v. Secretary of State (10); B%ll\ 
Sawyers and Go v. The Secretary af State (11)] 
The Stcretary of State for India in Council v! 
Lovida liain (12), Mohamed dbdul Ghaffur v. 
Secretary of State for India in Council (13) 
and Llahi Buksk v. Secretary of State for India 
(14), and for the Eastern Bengal State Rail¬ 
way (e.ff., Secretary of State for India v. Dip 
Ghand (15) Sarat Chundra Bose v. Secrelaiy of 
State for India (16) Hadha Shy am Baaak v 
Secretary of State for India (3); Kala Chand 


• 15 B. h. B. 83 ; 38 

W R. 314 : 8 Sar P. 0. J- 456. 

(8) 98 A. 867 ; A. W. N (1901) 107. 

(9) 19 0. 6S8 : 9 Ind. Deo. (N. S ) 803. 

(10) 11 lod. Cas 68 ; 6 S. L. R. 82 on appeal 18 
Ind. Cas. 287 ; 6 S. L. R 140. 

(11) 61 Ind. Cas. 926 : 2 L. 138 

(12) (18'J4» lod. Rly. Cas 124 ; 

(18) (1897) led. Rly. ( as* 131. 

(14) (1895) led. Rly Caa 497. 

( 18 ) 24 0 8u6 : 12 Ind. Deo. (N S.) 871. 

(l6) 14 Ind. Caa. 726 : 39 C. 1029. 


3 L. Jj. J. 297. 


Shaha V. Secretary of State for India (17) and 
Surendra Lai Choudhury v. Secretary of 6'(a(4 
for India (18). 

I, accordingly, answer the issue in the nega¬ 
tive, and bold that the suit is not maintaina¬ 
ble against the present defendant No. 1. 

z. K. Order accordingly. 

(17) 38 Ind. Cas. 844 ; 21 C. W. N. 761. 

(18) 43 Ind Cas. 263 ; 2i 0. W. N. 1126. 


LAHORE HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 2361 op 1920. 

April 7, 1924. 

Present :—Sir Sbadi Lai, Kb , Chief Justice, 
Mr. Justice Soott-Smitb, Mr. Justice Le 
Bessignol, Mr. Justice Broadway, and 
Mr, Justice Abdul Baoof. 

MsL ATTAR KAUE AND OTHERS— 

Plaintiffs—Appellants 

versus 

NIKKOO alias EARWANT SINGH 

ANDOTiiERS—D efendants—Respondents, 

Custom {Punjab]-- Inheritance^Property inheritid 
jrom maieruat grandfather^Anctstrai properly 

Land inherited by a peraon from his maternal 
grandfather is, by the custom of the PuDjab, regard¬ 
ed as aooesltai property qua the fotmet'e son [p. 836i 
ool. l.J 

Lehna v. lhakri, 82 P. R. 1695, followed. 

The dcotrine of stare decisis is a statutaiy priooipls 
to be applied to the law relating to property and tbo 
Courta would be reluctant to overrule a decision, nP’ 
on which many perBons have acted, unless they 
convinced that it is clearly wrong, [p. 635, ool* 2.] 

Appeal from the decree of the District 
Judge, Amritsar, dated the 30th July 1930, 
reversing that of the Munsif, Ist Class, Ainrit’ 
sar, dated the 17th December 1919. 

Bakbsbi Tek Chondt and Lala Hehr Chandi 

for the Appellants. 

Dr. G. C Narang, for the Respondents. 
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JUDGMENT. 

Shadi Lai. C. J —This referenoe to the 

FuU Beooh raiees the question whether land 
inherited by a person from his maternal grand* 
father is, by the custom of the Puujah, regard¬ 
ed as ancestral property qua. the former son. 
The question was answered in the affirmative 
by two of the three Judges in Lehna v. 
Thakri (1), and the present order of reference 
seeks to impeach the correctness of the rule 
laid down by the majority of the FuU Bench, 
and to support the view taken by Chatterji, J., 
who dissented from hie colleagues. 

Now, I do not propose to examine the argu¬ 
ments which may be urged in support of the 
respective contentions, and I concede that 
there is a good deal to be said in favour of 
the proposition that unless the land came to 
a person by descent from a lineal male ances¬ 
tor in the male line it should not be treated 
as ancestral. The decision of the question does 
not depend upon any evidence relating to 
custom on the subject, nor did the learned 
Judges who dealt with the case of Lehna v. 
Thakri (1), base their conclusions cn any evi¬ 
dence. There can be no doubt that the 
majority as well as the minority invoked, what 
they considered to be, the general principles 
of the customary law in support of their res¬ 
pective views, and that the majority also 
relied upon the argument ab inconvementi. 

It does not appear that there was any definite 
pronouncement on the subject prior to 1895, 
but the rule laid down by the majority of the 
Judges has since been accepted as tlie correct 
proposition of the law and has been followed 
in a long course of decisions. I do not think 
that it is desirable to upset the law which has 
been followed for nearly 30 years, especially 
when I find that, even under the Hindu Law, 
which was relied upon by Chatterji, J., there 
is a oonfilob of opinion as to whether the 
property inherited by a daughter’s son from 
hie maternal grand-father is to ‘be deemed 
ancestral property; Allahabad and Patna 
High Courts holding it to be non-anoestral, 
Jamma Prasad v. Bam Partap (2), Bishioanath 
Prasad Sahu v. Qajadhar Prasad Sahu (3) 

(1) 8Q P. B. 1895. ^ 

(9) 89 A. 687 ; 4 A L. J 689 ; A. W- N. (1907) 
911. 

(8) 4B lod. Oafl. 870 : 8 P. Ii. J. l68 ; (1017) Pa t. 
8988; W. 986. 


while the Madras High Court takes the con¬ 
trary view in Karri iiammayya v. V%llQri 
Jayannadhan (4). 

Tho doctrine of stare decisis is a statutary 
principle to ))n applied to the law relating to 
property; and I would be reluctant to overrule 
a decision, upon which many persons may 
have acted, unless I am coavicced that it is 
clearly wrong. I am uob prepared to say that 
the rule laid down in Lehna v. Thakri (1) has 
been shown to be manifestly orrooeous and 
I would accordingly decline to disturb the law 
which has been followed by the Courts during 
the last thirty years. 

Scott-Smith, J. —I concur. I am further of 
opinion that the decision of the majority of the 
Full Beooh contained in the judgment of Roe, 
S. J., in Lehna v. Thikn (1) is sound and 
correctly interprets tho berm * ancestral ’ as 
understood in the customary law of the 
Punjab. 

Rossignol, J.— The question referred to 
the Bench is whether land inherited through 
a daughter is regarded bv custom as ancestral 
property in the hands of the daughter’s son so 
that his SODS may control his disposition of 
that property, and the reference has been 
made because the correctness of the decision 
in Lehna v. Thakri (l), has been doubted. 

The principle underlying the Punjab custom 
of agnatic succession is the rotenbion of the 
land first in the family and then in the tribe. 
In the case of endogamous tribes, the postu¬ 
lates are satisfied whether the succession is 
through a male or a female, for in either case 
the land remains if not in the family at any 
rate, within the tribe, and it is especially 
among such tribes that a daughter is allowed 
to succeed as an heir even in the presence of 
agnates. In such cases a daughter and her 
heirs cannot be conceded wider powers of 
disposal than lineal heirs in the male line. 

When, however, we are dealing with 
exogamous tribes saccession of a daughter and 
her heirs introduces strangers into the village 
proprietary body and this circumstance throws 
doubt upon the correctness of the decision 
above noted. Presumably such a succession 
takes place only in the absence of near colla¬ 
terals. 

<4) 80 lad- Caa. 889 ; 30 M. 980 ; 9 L. W. 874 ; 18 
M. L. T. 860 ; M. W. N. 880. 
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That decisioQ, ib may be nobed, was arrived 
ab nob after an enquiry whether in such ease 
the land was, in fact, customarily regarded ae 
ancestral but on pure ratiocination. 

With all respect I regard that method as 
unsound ; the matter was one for enquiry not 
for argument, but it must be remembered 
that even if that decision does not truly re¬ 
present 'the custom prevailing at the date of 
its issue ib has created custom since that date, 
and for that reason I think we slmuld nob 
disturb it, bub follow the rule of stare decisis. 

Broadway, J.— I concur. 

Abdul Raoof, J. —I agree. 

N. II. Reference answered in the affirmative. 


BOMBAY HIGH COURT. 

Second Civid Appeal No. 432 

OF 1922. 

October 9, 1923, 

Prenent Sir Lallubhai Shah, Kt. Acting 
Chief Justice, and Mr. Justice Crump. 

ANANDILAL BHAGCHAND MARWADI- 
Defendant—Appellant 

versus 

CHANDRABAI TATYA PATIL— Plaintiff 

—Respondent. 

Hindu Law—Avatuddha stree, mar¬ 
ried woman whether can be 

The ooQceotioQ between a niarried woman and a 
man other than her hu-band would be adulterous ao- 
oordiog to Biodu Law Such a woman oanuotbean 
avartidda stree^ and does not acquire the right to be 
maintained out cf the estate of her paramour alter 
his death, [p. 637, cols. 1 and 2.] 

Case-law dtscttsaed. 

Appeal from the decision of the District 
Judge, Nasik, in Appeal No. 121 of 1921. vary¬ 
ing the decr< e of the Assistant Judge, Nasik. 
in Civil Suit No. 353 of 1920. 

Mr. Joshi, with Mr. D. C, Virkar^ for the 
Appellant. 

Mr. T. N. Walavalkar, for the Hespondenfe. 

JUDGMENT. 

Shah, A. C. J. —-The plaintiff in this case 
claimed maintenanoe as the kept mistress 
of the deceased Ghauthmal from bis heirs. 


She alleged that for nearly four years prior 
to his death she bad been living with Cbauth- 
mal practically as his wife, and on his death 
she was entitled to be maintained out of his 
estate. In defence it was pleaded that the 
plaintiff’s husband Tatya was alive, that the 
connection between the plaintiff and the 
deceased Chauthmal was adulterous and that 
she was not entitled to maintenance from the 
estate of Chauthmal. Both the lower Courts 
have disallowed this defence and decreed the 
plaintiff's claim. 

The defendants have appealed and ib is 
urged in support of the appeal that though she 
might be an avaruddha sUee so far as the 
mode of her living with Chauthmal was con¬ 
cerned, her husband was throughout alive, 
that the connection was adulterous, and that 
a person in the poritioD of the plaintiff is not 
entitled to maintenanoe, as she cannot be 
properly speaking an avaruddha street who 
would be entitled to be maintained out of the 
estate of her keeper. On the other hand it 
is urged that the decision in Khemkor v. 
Umiashankar (1) Is a clear authority on this 
point, and that if she has lived as an avarud- 
dha stree would live, the nature of her conneo* 
tion cannot affect her right to he maintained. 

A woman, who has lived an adnlberous life 
while her husband is alive, has a limited right 
of maintenanoe against her husband according 
to Hindu law. Verse 70 of the Tajnavalky^ 
Smriti {Achara Adhyaya) and Vijoanesvaras 
commentary thereon show that she is entitled 
to bare maintenance from her husband. The 
translation of this portion as given in the 
Translation of Achara Adhyaya by Srisohandra 
Vidyamana (published by the Bhuvaneshwar 
Press, p. 136) is as follows :— 

"The author now describes bow unchaste 
woman are to be treated. 

Yajoavalkya. 

"LXX,—The unchaste wife should be dep¬ 
rived of authority, should be unadorned, allow¬ 
ed food barely Bufficient to sustain her body, 
rebuked, and let sleep on low bed, and thus 
allowed to dwell—70. 

‘‘Mitakshara. 

“She who commits adultery, 'should be 
deprived of authority’ i.e the control over 
servants and the management of the bouse* 
hold &o., should betaken away. She should 

(1) 10 B. H. a R. 381. 
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he kept ‘unadorned* ».a, without oollyrium, 
ointments, white cloth or ornaments ; with 
food enough to maintain her body, and sustain 
her life merely, and ‘rebuked’ with censure, 
&o., and ‘sleeping on low bed,’ on the ground, 
and ‘allowed to dwell,’ only in his house. 
This ' should be done in order to produce re¬ 
pentance, and not for purlBoation. 

It is needless to quote tlie other tests bear¬ 
ing on this point. They have been referred 
to and the result stated by Mr. Justice 
Cbandavarkar in Parami Bamayya v. Maha- 
devi Sham Karoppa (2) as to the right of an 
adulterous wife to have maintenance from 
her husband. In the present case we are 
not concerned with the exact limits of that 
right nor are we conoorned with the right of 
a widow who has led an unchaste life to such 
maintenance. There is condict of decision as 
to the right of such a widow as pointed out 
by the learned Judge in Parami's cOfSe. 
But as regards the right of the wife 
there does not appear to be any such 
conflict in this Presidency, and I refer 
to the judgment of Chandavarkar, J., to save 
unnecessary elaboration of a point which 
according to the Hindu Law is clear. It is 
also settled that the oonneotion between a 
married woman and a man other than her 
husband would be adulterous according to law. 
The observations in Bahi v. Govinda (3) are 
clear on that point. Such a woman cannot 
be an avaruddha ilret such as could acquire 
the right to be maintained out of the estate of 
her paramour. All along her rightful 
residence would be with her husband and tbe 
residence with her paramour wholly wrongful. 
The idea of avaruddha stree is inconsistent 
with the position which such a woman 
occupies. Further the obligation to lead a chaste 
life after the death of the man with whom 
she lived an adulterous life is not possible 
of fulfilment according to law when the 
husband is alive at the time of her paramour’s 
death, The view taken in Yeshva-nttrav v. 
Kashibai (4) as regards the obligation of a 
woman kept in concubinage to lead a chaste 
life can have no applioation to a woman kept 
in that manner when her husband is alive. 

(3) 6 Ind. Oas. 960 ; 84 B. 378 at pp. 382. 389 ; 12 
Boid. L. R. 196. 

(8) 1 B. 97 at pp. 116. U7 ; 1 Ind. D«o. (N. S.) 

66 . 

( 4 ) 13 B. 36: 6 Ind. Bao. (N. B.) 603. 

t 0—68 


Tbe meaning an avaruddha stree (a 
woman kept in concubinage), who is entitled bo 
mainteuaDce, is discussed in Bai Monghibai v. 
DaiNogubai (6). The point that now arises for 
consideration did not arise in tba^ case. It is 
clear to my mind that a woman in the posi¬ 
tion of the plaintiff cannot claim to be main¬ 
tained out of tbe deceased paramour’s estate 
when her husband has been alive during the 
whole period of her adulterous connection. 

Bub it is urged that this view is contrary to 
the decision in Khemkor v. Umiashankar{l) and 
the observations of Mr. Justice Crowe in Nin- 
gareddi v.iLakshmawa {6). We have examin¬ 
ed the facts in Ehemkor's case. It is not 
clear that the husband of Khemkor was alive 
when Banohhor, the parson with whom she 
lived as mistress, died. The principal point 
considered in that case was whether the marri¬ 
age bebwen Khemkor and Banohhor was valid 
ia view of the fact that the husband 
of Khemkor was alive at the time. The oon- 
neotioD continued after that invalid marriage 
for a long time, namely, twenty years and 
there is nothing to show that the husband was 
alive at the time of Ranohhor’s death or that 
he was alive during the best part of that 
period of twenty years. The effect of Khem- 
kor’s husband being alive during the period of 
her connection with Banohhor, upon her claim 
to maintenance has nob been adverted to 
either in the letter of reference or in the judg¬ 
ment. There was apparently no argument in 
the case : and this aspect of the point does not 
appBar to have been adverted to by the 
learned Judges. It is true that the case has 
been referred bo in the recognised books on 
Hindu Law as if the existence of the husband 
would make no difference in tbe result ; but 
I do nob think that the decision could be read 
as going so far. I find it difficult to reconcile 
that reading of the judgment in Khemkor's 
case (1) with the observations of Westropp, C. 
J,, in Bahi v. Govinda (3) to which I have al¬ 
ready referred. On the contrary the reference 
to Khemkor’s case (1) in those observations 
seems to suggest that the decision was treated 
by the learned Chief Justice as applying to a 
ease where the husband was not alive at the 
time of her paramour’s death. I find it 

(5) 69 Ind. Gas. 291 ; 47 B. 401; 24 Bom, L. B, 
1009 ; (1933) A, I. R. (B-h 180, 

(6) 36*B. 168 ; 3 Bom. L. B, 647. 
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equally difficulb feo reconcile the broader infcer- 
pretabion pub upon Khemkor's case {i) wibh 
the v' 9 w baken by Nanabhai Haridas, J., in 
Ycshvantrav v. Kashibai (4) as to the obliga¬ 
tion of a woman, who has lived as an avarud- 
dha stree, bo lead a chaste life. Though the 
decision in KhemkoT v. Urnia shankaT (1) 
has stood for a long time and though it 
has been understood as applying to a case 
where the husband may bo alive, I think 
it is clearly distinguishable on the ground 
that the fact does nob appear from the 
original record of the case on the 6le of 
this Court ; and further that that aspect 
of the point does not appear to have been 
expressly considered. The observations of 
Crowe, J., which were not necessary for the 
decision of Ningareddi's case, (6) are re¬ 
ferable bo this reading of Khein1cor*s case (1) 
which, for the reasons I have just stated, is 
not iustihed by the facts in that case. 

I should have referred this point for deci¬ 
sion to a Full Bench if I were satiehed that 
the point which we have to decide was cover¬ 
ed by the decision in Khemkor’s case. (1) 
As on the facts the case is distinguishable and 
as 1 am clear that a kept mistress whose hus¬ 
band is alive cannot be treated as an avarud- 
dha stree who is entitled to maintenance on 
the death of her paramour out of his estate, I 
see no objection to give effect bo that view. 

I would, therefore, allow the appeal, reverse 
the decree and dismiss the suit. Under the 
circumstances each party should bear hie or 
her costs throughout. 

Crump, J , I agree. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Original Civil Jurisdighon 
Appeal No. 11 of 1923. 

May 8,1923. 

Present : —Mr. Justice Mookerjee 
and Mr. Justice Kankin. 

LAK3HAN CHUNDBRDEY— Purchaser- 

Appellant 

versus 

SM. NIKUNJAMONI DA3S1 AND others- 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1908) 0. XXII,r. 10 
—Party,, addition of—Court, discretion of Suit, when 
to be deemed as pendiiig. 

An applicant who invokes the aid of r. 10 of 
0. XXll of the Civil Prooeiure Code to be added as 
a party to the suit is not entitled, as a matter of 
right, to an order in his favour, regardless of delay 
OE laohes. The matter is within the disoretioa of 
the Court, and such discretion should be ezeroised 
in a judicial manner, [p. 510, ool. 1.] 

A suit must be deemed to be pending so long as 
it is possible to make an order therein relating to the 
subject-matter of the litigation; that is, so long ae 
the final decree has not been drawn up and signed, 

[p. 640. ool 1.] 

Appeal against the following judgmout of 
Mr. Justice Greaves, dated the 4bh January, 
1923: 

Greaves, J. —This is an application by 
one Laksban Chunder Dey,under circumstanoes 
which I shall state, to be substituted as plaint¬ 
iff in this suit No. 1309 of 1914. The suit 
was commenced by Srlmati Nikunjaiooni 
Dassi and others to establish a right in respwt 
of a room which had been built over the 
porch of a certain bouse. While that 
still pending, another suit No. 1306 of 1914i 
which was a suit for partition of the pro^rty 
to which the porch room was said to belong, 
was decreed and the Commissioner of partition 
Bnding that the property could nob adequately 
be partitioned, the property was Bold and wa® 
purchased by Liakshan Chunder Dey on the 
28th November 1919. There is no doubt tha 
on that date the interest, whatever it ^ 
the cause of action in suit No. 1309 of I914i 
would pass to Laksban Chunder Dey. 
few days after the sale, namely, on the 9nd oi 
December 1919, terms wqjce arrived at by the 
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parties Id suit No. 1309 ol 1914. By those 
teriDB a sum of mouey was paid to the plaint¬ 
iffs and certain terms were drawn up wbioh 
are Ex. B to the petition herein. They provid¬ 
ed for the withdrawal of the suit and for the 
recording of the terms in Court, and that the 
plaintiff's right of use and oooupation of the 
poroh room should cease and that the defend¬ 
ants should be entitled to olose up the opening 
by a wall on their land if they chose to do so. 
I am told that this wall has in fact been 
built. 

Although the terms were hied in December 
1919 the order was not in fact drawn up but 
on the 10th February 1922 the present 
applicant provided the necessary stamp for 
having’the order drawn up. It is under these 
oiioumstanoee that the application is made to 
me under the provision of O. K-XIl, r. 10, to 
have the applicant added as a party in what is 
said is still a pending suit. 

The application is opposed by the defend¬ 
ants in suit No. 1309 of 1914 who say that 
the suit Is no longer a pending suit, the terms 
having been carried out and they further say, 
which of course is the fact, that if the 
defendant is right in his contention he is not 
affected by these terms but that be can 
get the consent terms set aside in appro¬ 
priate proceedings and pursue what remedy 
he is entitled to in respect of the relief 
claimed in suit No. 1309 of 1914. I think 

myself, notwithstanding the argument ad¬ 
dressed to me, that the suit is no longer 
a pending suit. The terms were arrived 
at and filed and the actual order drawn and I 
think that the mere fact that the order was 
not in irespeot of the relief olaimod in suit 
still a pending suit. Even if I am wrong in 
this view, I do not think that in the exercise 
of my discretion at this time I ought to make 
the order that 1 am asked to make. 

A letter has been read to me dated the 
17th December 1919 from which it is clear 
that on that date the present applicant had 
notice of what had been done, and if he bad 
any remedy at that time it was surely his duty 
to have pursued that remedy diligently and not 
to have waited for 3 years as he has done 
before asking to be made a party to the suit. 
Under these oiroumstances 1 do not think 
that 1 ought to exercise my discretion under 
O. XXII, r. 10 in his favour. Consequently 


the application fails and must be dismissed 
with costs. 

Sir B. C. MiUcr and Mr. J. C. Basra, for the 
Appellant. 

Messrs. S. K. Chakrahurtty and R. N, Mitiert 
for the Bespondents. 

JUDGMENT. —This is‘an appeal from an 
order of dismissal made by Mr. Justice Greaves 
on an application under O. XXII, r. 10, Civil 
Procedure Code. 

The plaintiffs sued the defendants for a 
declaration of their right to a room wbioh 
bad been built over the porch of another 
house. The right, title and interest of 
the plaintiffs were sold on the 22Dd 
November I9i9. On the 4bb december 
1919 terms of settlement between the 
plaintiffs and the Defendants were intimated 
to the Court and the following order was 
thereupon made:—“Mr. Mitter states that this 
has been settled. He puts in terms of settle¬ 
ment. Let decree be made in terms of settle¬ 
ment signed aud put in by Counsel." The sale 
in favour of the appellant was duly confirmed 
aud the sale certificate was granted to him on 
the 14th June 1920. On the Ist December 
1922, he made the present application for 
leave to be added as a party plaintiff. 
Mr. Justice Greaves dismissed the application 
on the 4th January, 1923. 

Two reasons have been assigned in support 
of the order, namely, first, that at the time the 
application was made there was no suit pend¬ 
ing and, secondly, that there was such 
delay on the part of the petitioner as 
would justify a dismissal of the application 
under O. SXII, r. 10, Civil Prooedure^Gode. 

As regards the first point, it has been urged 
that as the decree had not been drawn up, 
the suit was not yet dead ; Jotindra Mohan 
Tagore v. Bejoy Chand Mahatab (1), and 
Madaneswar Singh v. Mohamaya Prosad 
Stngh (2). In the first case, it was ruled that 
a suit for partition must be regarded as a 
pending suit till the final decree had been 
drawn up and signed. In the second case, it 
was ruled that a suit must be deemed to be 
pending so long as it is possible to make an 

(1) S2 0. iSB. 

(a) 9 Ind. Cftfl. 1027 ; IS C. L. 1. 487 ; 16 0. W. N. 
672. 
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order therein relating to the tubjeob*tnabter of 
the litigation. We are oE opinion that the 
suit could not be deemed to be dead at the 
time when the application was made. 

As regards the second point, it has been 
argued very forcibly that there was such 
dday on the part of the petitioner that 
the Court could justly refuse the applica¬ 
tion. An applicant who invokes the aid of r. 10 
of O. is not entitled as a matter of right 

bo an order in his favour, regardless of delay or 
laches. The Court undoubtedly has a discre¬ 
tion in the matter, which must be judicially 
exercised ; Veeraraghava Reddi v. Subba 
Beddi (3). and Afzal Begam v. Akbari 
Khanum (4). At the same time, we cannot 
overlook the fact that though there has been 
delay on the part of the petitioner, there has 
been equai delay on the part of his opponent 
which has rendered possible the application 
under r. 10 of O. XXII; for some unexplained 
reason, the plaintiff has not taken steps to 
have the decree drawn up yet, though the 
order was made on the 4th December 1919. 
We are not pressed by the decision in Script 
BhonoQraphv Go. v. Gregg (5), which was 
cited on behalf of the respondent. That was 
a case where a suit would automatically stand 
dismissed on the failure of the parties to com¬ 
ply with the directions given by the Court. It 
was ruled that no application could be made 
as there was no pending suit. Similar observa¬ 
tions apply bo King v. Davenport (6) and Met¬ 
calfe V. British Tea Association (7). Here, as we 
have stated, the suit must be deemed pending 
as the hnal decree had not been drawn up 
and signed. 

We have anxiously considered whether by 
reason of the delay on the part of thePetitioner 
we should decline to interfere with the order 
made by Mr. Justice Greaves. We have come 
to the conclusion that in view of the circum- 
stances about to be mentioned that order 
should he vacated. Sir B. C. Hitter who has 
appeared on behalf of the appellant has urged 
that the only result of the dismissal of the ap¬ 
plication will be that there will be another suit 
and probably a protracted litigation. On the 

(3) 53 Ind. Cas. 428 ; 43 M. 37 ; 10 W. 281 ; 87 
M. L. J. 449 ; (19191 M. W. N. 699 ; 26 M. L T. H39. 

(4) 28 Ind. Cas. 857 : 37 A. 826 ; 13 A. L. J. 444. 

(5) (1890) 59 L. J Gh. 406. 

( 6) (1879) 4 Q. B. D. 402 ; 48 L. J. Q. B. 606 : 27 
"Vv- 798, 

(7) (188SH6 L. T. 31. 


other hand, if the petitioner is allowed to 
intervene under O. XXII, r. 10, he may be able 
to prove that the settlement reported to tbe 
Court on the 4th December 1919 was not 
bona fide and that this will be the basis of his 
attack on the consent order. We are of opinion 
that this is a matter which may conveniently 
be investigated in the present proceeding, so 
as to avoid multiplicity of litigation. 

The result is that this appeal is allowed 
and the order made by Mr. Justice Greaves 
set aside. We grant the application under 
O. XXII, r. 10 of the Code, Bub in view of the 
delay on the part of the petitioner in mak¬ 
ing the application under O. XXII, r. 10, we 
direct that each party do pay his own costs 
both of this appeal and of tbe hearing before 
Mr. Justice Greaves. 

N. H. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 116 of 1923. 

Present Mr. Wazir Hasan, J. C. 
May 19, 1924. 


BHAGWANDIN TIWARI— DEPENDANT 

—Appellant 
versus 

RAMADHAR TIWARI— PLAINTIFF 

—Respondent. 


Pre-emption decree^ compliance mth^-Money deposi¬ 
ted in Court less than the decretal amount, effect oJ> 

PlaintiS obtained a decree for pre-emption on pa7* 
ment of a oertain sum of money, and bewas 
awarded his costs. He paid the decretal „ 

Court within the time fixed by the Court, and the 
attached out of it a sum representing the amount 
the costs awarded to him. The vendee appealed w 
the decretal amount was enhanoed, and the venw 
was also awarded proportionate o® 3 ts,aftetthedeo- 
sion of the apoeal the plaintifi withdrew 
the amount attaobed by him, but shortly 
within the time allowed by tbe Appellate w 

paid baok into Court a larger sum of money wni i 

however, together with the sum already in depwi 

in Court fell short of the amount fixed by the ApP® 
late Court as payable by him ; 

fisid, that plaintifl had failed to comply with 
decree of the Appellate Court and his suit was, them* 
Iocs, liable to be dismissed, [p. 041, eel. ^>1 
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Appeal against the decree of the Additional 
Subordinate Judge, Fyzabad, dated the 7tb 
February 1923, up bolding the order of the 
Munsif, Fyzabad, dated the 11th Oatober 1922. 

Mr. Budra DtUt Sinha, for the Appellant. 

Mr, Naim UUah, for the Respondent. 

JUDGMENT, —This appeal arises out of 
a suit for pre*empbioa by the piaiDtiffTespon* 
dent against the defendant-appellant, who was 
the vendee in the sale with respeot to whioh 
the pre-emption was olaimed. The Court of 
drat instanoe gave a decree to the plaintiff on 
the condition that he would pay Rs. b60 with¬ 
in two months from the date of the decree. 
He was also awarded Rs. 55 as costs. Within 
the time prescribed, the respondent deposited 
Rs. 660 but attached Rs. 55 out of the same 
as the amount of costs awarded to him. The 
matter was then taken in appeal and the 
Court of Appeal modihed the decree of the 
first Court on the 7th July 1922 to the effect, 
that the vendee was allowed Rs. 860 with 
proportionate costs in the Court of first 
instanoe amounting to Rs. 31-7-5 and also costs 
of appeal amounting to Rs. 29-10-0, in all, 
Rs. 61-1-5 and no costs were awarded to the 
plaintiff pre-emptor. After the decree of the 
Court of Appeal the plaintiff-respondent with¬ 
drew the sum of Bs. 55 which he had already 
attached as the costs awarded and he also with¬ 
drew Bs. 2-6 0 as costs of the attachment. All 
this was done on the 2lBt July 1922. Again 
afterwards, the plaintiff-respondent deposit¬ 
ed Bs. 221-10-0 as deficit of the purchase- 
money and the costs of the appeal within the 
time allowed by the Court of Appeal. 

The question for determination is whether 
the respondent has complied with the condi¬ 
tions of the pre-emption decree as finally pass¬ 
ed by the Court of Appeal. The Courts below 
have answered it in the affirmative. My opi¬ 
nion is to the contrary. The respondent with¬ 
drew the sum of Rs. 57-6-0, the amount of 
oosts awarded to him by the first Court, out 
of Bs. 660 whioh he had originally deposited 
in proper time. This he did in spite of the 
modification made by the Court of Appeal. His 
act of withdrawing the money was. therefore, 
wiongfol and its result was that only Rs. 660 
minus Ba. 67-6-0,ltbat is, Rs. 602-10-0 were 
left in deposit for the benefit of the vendee 
and the aubsequenb payment of Be. 229-10-0 


brought the total to Rs. 832-4-0 only. This 
was less by Rs. 27-12-0 than the amount fixed 
by the Court of Appeal, that is, Rs. 860. The 
plaintiff pre-emptor has, therefore, failed to 
comply with the condition of the pre-emption 
decree and in terms of the same decree bis 
suit stands dismissed. 

I, therefore, allow this appeal with oosts 
throughout, set aside the orders of the Courts 
below and bold that the plaintiff-respondent's 
suit for pro empbiou stands dismissed. 

z. E. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civid Appeal No. 843 of 1921. 

February 6, 1924. 

Present : —Mr. Justice Wallace. 

KIDAMBI RITUMALAOHARYULU aUas 

RAMANUJACHARYULU and others— 
Defendants—Appellants 

versus 

AM16ETTI VENKIAH and others— 
Plaintiffs—Respondents. 

Civil Procedure Code [AcL V o/ 1908), 0. XXXll^ rr. 
3, 5— Minor defendant-^Cuardian ad litem, appoint- 
meni of~-^Nolice to person trt charge of minors, aitsence 
oft effect of—Prejudice to minor, proof of. 

No irregularity by way of ao omission to send a 
Dotioe as required by 0. XXXIl, r.8 of the Oivil Pro¬ 
cedure Code, oan operate to render void the presumed 
representation of minor defendants in a suit, unless 
Buob omission has In faot prejudioed theic defence, 
and such prejudice is not a matter of assumption or 
presumption but of proof, [p. 512, col. 2 ] 

Sureeh Chunder v. Jagut Ghander Deb, 14 0- 204 ; 
7 Ind. Deo. (N. S.) 136 ; Bhagtoan Dayal v. Param 
Sukh Dass, 27 Ind. Cas. 623 ; 37 A. 179 ; 13 A. L. J. 
179 ; Nachiappa Chetty v. Chinniah Ambalan, 86 
Ind.Oas. 791 ; 4 L. W. 362 ; Ramaswami Chetti v. 
Doraiswami, 73 Ind. Cas. 409 : 44 M. J. 299 ; 17 
L. W. 638 ; (1923) A. I. R. (n. B.) 466 ; Marutha^ 
malai Goundan v. Palani Goundan, 16 Isd. Oas. 182; 
37 M. 536, followed, [p. 542, ool. 2.J 

The question as to whether the omission has in 
faot pteju^oed the defence will depend on the fur¬ 
ther question whether the minora had a good defence 
and whether the omission to obey the rules and the 
appointment of a Coort guardian, had the eSeot of 
ehattisg oat that deienoe. 
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Appeal af^ainsb the decree of the District 
Court of Guntur, in A. S. No. 307' of 1920 
preferred against the decree of the Court of 
the Principal District Munsif of Guntur in 
O. S. No 173 of 1919. 

Mr. B. Saiyanarayanaj for the Appellants. 

Mr. N. Rama Bao, for the Respondents. 

JUDGMENT. —The plaintiffs sued in this 
case to set aside the decree in O. S. No. 274 
of 1917 on the file of the Principal District 
Munsif’s Court, Guntur, obtained against 
them when they were minors. They sued on 
the ground that they were not properly re¬ 
presented by the guardian in the suit and that 
the said guardian svas guilty of gross negli¬ 
gence. 

There is no doubt that they were minors 
at the time of the suit, and both their 
father and mother were dead. It is also clear 
that they had no certificated guardian and no 
natural guardian. It appears that the plaintiff 
in O. 5 . No. 274 of 1917 first applied to the 
Court to have one K. Bamiab appointed as 
guardian ad litem and notice was sent to bim 
but he refused to act. The plaintiff then 
applied for a Court guardian and the Head 
Clerk of the Court was appointed. The plaint¬ 
iffs here in this case urged that the appoint¬ 
ment of the Court guardian was illegal because 
DO notice of the application to appoint a Court 
guardian was sent, as it should have been 
sent, under O. XXXII, r. 3 (5) to the person 
in whose care the minors were. The defence 
urged bhat, since plaintiffs were in the care of 
K. Ramiab who already bad notice of the ap¬ 
plication to appoint himself as the guardian, 
it was not necessary to send a fresh notice to 
him. Plaintiffs reioined that K. Eamiah was 
not the person in whose care then they were ; 
that they were in the care of R. Seetbarama- 
sami, that, even if they were in Kamiah’s 
care, it was necessary to serve him with a 
notice again in order to comply with the rules, 
so that he might have bad an opportunity of 
objecting to the appointment of the Court guar¬ 
dian or of proposing some other person as 
guardian ; and that at least under the Buies 
the Court should and could not have been 
satisfied, without sending a fresh notice to 
bim, that there was no person fit and willing 
to act as guardian, which is the only condition 
OL' which the appointment of a Court guardian 
can stsend. See O. XXXII, r. 4 (4). 


The first Court found that the plaintiffs were 
not in the care of B. Seetbaramaswami but it 
has not clearly found that they were in the 
care of K. Bamiab to whom notice under the 
rules did not go. Both the lower Courts have 
held that the mere omission to send suoh a 
notice is a sufficient ground in law for bolding 
that the minors were not properly represented 
in the suit. 1 do not think that the law is so. 
The correct view, 1 think, is that no irregula* 
rity by way of an omission to send a notice as 
required by O. XXXII, r. 3 shall operate to 
render void the presumed representation of 
the minors in a suit, unless suoh an omission 
has in fact prejudiced their defence, and sneh 
prejudice is not a matter of assumption 
or presumption but of proof. See Surest 
Chunder v, Jagut Ghunder Deb (l), Bhagvjm 
Dayal v. Pram Sukh Dass (2) and in this 
Court the cases reported in Nachiappa Chei^ 
V. Ghinniah Amhalan (3) and particularly in 
Bamasami Ghetty y. Doraiswamy (4). The 
ratio decidendi in Maruthamalai Gomdan 
v. Palani Goundan (5) is to the same efleot. 
It is clear then that the lower Courts were 
not justified in setting aside the decree in O.S. 
No. 274 of 1917 without first considering the 
question whether in fact the minors had been 
prejudiced in their defence. 

The answer to this question again will 
depend very much on the answer to the ques¬ 
tion whether the minors had a good defence 
which, by the negligence of the Court guardian, 
whose appointment followed on the breach of 
the Rule, had not been put forward, lu 
present case it is clear that the Court guardian 
pub forward no defence, did nob fil6 a written 
statement and did nob supply the Vakil for the 
minors with any material on which to cross- 
examine the plaintiff’s witnesses in that smt. 
So, the points to be settled are whether the 
minors had a good defence and whether the 
omission to obey the Buies bad the effect oi 
shutting out that defence. These points are 
embodied, nqt as clearly as they might ha^ 
been perhaps in issues II, III and IV framw 
by the first Court. The appellants arguud 
the plaintiffs pub forward no evidence on 

(l) 14 0. aoi; 7 Ind. Deo. (N. B.) 186. 

(3) 27 Ind. Cas. 623; 87 A. 179; 18 A. L. X 179' 

(8) 36 Ind. Oas. 794 ; 4 L. W. 362. ^ ^ 

(4) 78 Ind. Oas. 409 ; 44 M. L. J. 299 ; IV 
688 : U92S) A. L B. (N. 8.) 465. 

(5) Ifi Ind. QfkS. 182; 87 K. 68& 
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these iMnes, and therefore they must be found 
against them, the onus lying on them; but, 
on my reading of the first Court's judgment. I 
am forced to the conclusion that the first 
Court refused to go into these issues, holding 
that its finding on the first issue was 
enough to dispose of the suit, and the 
lower Appellate Court never touched on these 
points at all. I must hold therefore that 
these issues are still to be tried. I therefore 
reverse the decision of the lower Appellate 
Court and direct the suit to go back to the 
first Court and be reheard there on the other 
issues in the light of this judgment. Fresh 
evidence is of course admissible. Costs up to 
date will abide by the result. 

v. N. V, Oase reversed and reynanded. 

Z. K. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 


Second Civil Appeal No. 28 op 1923. 


January 18, 1924. 
Present: —Mr. Neave, A. J. C. 


JAGJIWAN SINGH— Plaintiff 
—Appellant 
versus 

GAJRAJ SINGH and otheba—Defendants 

—Bespondents. 


Mcrtgag^^Rsdemptiont suit for—BurAen of proof— 
AAmisrion of AefmAanU offset of. 


Whevo a plaiatiff ia a suit for tadempbion of a 
mortgage lalla to prove the moitgage oa which he 
relies and which be alleges in his plaint, he cannot 
succeed upon the mere faob that the defendant admits 
that he ia the mottgagee of the laud, [p 514* col. 1.] 

Salih Bam v. Bamanand, 8 0. 0. IIZ ; Niamat 
Khan y« Deputy Commit$ionertKherit QB Ind. Gas. 816; 
1 O. !<• J< 449, followed. 

Balav. Shinat 97 B. 971; 6 Bom. L. B. 05; DiS’ 
heshar Singh v. Brij Bhookhan Singhs 43 Ind. Gas. SOO 
30 O. 0. 886 ; 6 O. L. J. 18, distinguished. 


Appeal from the decree of the Subordin¬ 
ate Judge* Sultanpur, dated the 30bh October 
1922 in 0. A. No. 138 of 1922 preferred 
agaunst the decree, dated the 8th August 1922. 


Mr. Raj Bahadur, for the Appellant. 

Mr. Hyder Husain, for the Respondents. 

JUDGMENT. —This appeal arises out of 
a suit for blie redemption of a mortgage said 
to have been made 32 years ago by Chhedi 
Singh and Maheshar Singh, ancestors of the 
appellants, in favour of Pabar Singh, a prede¬ 
cessor in interest to the respondents Noa. 1. 
to 6. Respondent No. 7 is a transferee. 

The defendants 1, 3 and 4. who alone 
contested the suit, admitted that they were 
mortgagees but denied that the appellants 
were their mortgagors. They also pleaded 
that their mortgage bad become irredeemable. 

No deed of mortgage was produced by the 
appellants nor did they give any notice to the 
opposite party to produce the deed on which 
they relied. They, however, called secondary 
evidence in the shape of two witnesses Who 
were alleged to have attested the mortgage. 
This evidence has been disbelieved by both 
the Courts below who have found against the 
appellaknts on the first issue framed by the 
first Court, “ Whether Chhedi Singh and 
Mahesar Singh mortgaged the property in 
suit to Pahar Singh for Rs. 25 about 32 years 
ago as alleged*’. 

In appeal it is argued that the case has been 
approached from a wrong point of view by both 
the lower Courts and that the defendants' ad¬ 
mission that they were mortgagees should 
have been considered sufficient to shift the 
onus from the plaintiffs on to them, and they 
should have been called upon to produce and 
prove the mortgages under which they allege 
they are holding the land, and to prove that 
these are irredeemable. Reference is made to 
Bala V. Shina (l) and also to Bisheshar 
Singh v. Bhookhan Singh (2). In the latter 
case, however, title prima facie vfas 

with the plaintiff and what the Court held was 
that in such a case the defendant pleading 
that he was in possession under a mortgage 
executed ‘ in the time of native rule" must 
adduce definite proof. In the present oase, 
there seems to be no evidence on the record 
to prove that the plaintiffs—appellants have 
any title. The most recent document is 
khasra of the recent settlement (1321 F.) 
nearly 30 years ago* Even in the Bombay 

(1) 27 B. 271; 6 Bom. L. R. 85. 

(9) 48 Ind. Ofts. 360; 20 O, 0. 336; 6 0. L. J 18. 



544 


INDIAN OASES 


[1924 


NARAYAN SINGH V. DILDAR ALI KHAN 

oase referred to, it was laid down that there 
must be some slight evidence on the part of 
the person alleging the mortgage. In the 
present case there is none. Further it has 
been held more than once in this Court, e.g., 
Salik Ram v. Bamanand (3), that where a 
plaintiff in a suit on a mortgage fails to prove 
the mortgage on which he relies and which be 
alleges in his plaint, he cannot succeed upon the 
merefact that the defendant admits that he is 
the mortgagee of the land. This has been fol¬ 
lowed in Nzamat Khan v. Deputy Commissionert 
Kheri (4). 

The appellants have failed to prove even 
the existence of the mortgage on which they 
relied. The Courts below were, therefore, 
justified in refusing the decree for redemp¬ 
tion. The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 

(8) 3 0. 0. 179. 

(4) 95 lad. Gas. 816 lO- L. J. 419. 

PATNA HIGH COURT. 

First CmL Appeal No, 156 op 1920. 


A ghatwalli tenuie may be alienabls by oaatom. 

The inoident of tnalienability oease^ to attach to a 
ghatwalli tenure if the Govecnmeat releases oi 
abolishes the services ia some efisotive and Uwfal 
manner, [p. 516 ool. 2.] 

Kumar Satya Narayari Singh v. Baja Satya 
Kiranjan Chakravarti, 19 lai. Cm. 835; 28 0. W. N. 
35; (1924) A I. R. (P- C.) 5 ; 5 P. L. T. 171; 8 Pst 
188, referred to. 

Ghatwalli tenures in Kbaragdhi are alienable by 
custom- [p. 548, ool. 1.} 

The question of Court-fee must be deoided on the 
plaint; and though it is open to the Qonit in the 
oase of a suit for a declaration to say that the plaint¬ 
iff has really asked (or a oonsequential relief, thongh 
be has tried to conceal it by casting the reliefs In a 
particular form, it is not open to the Court to say 
that the plaintifi should have asked for a conse¬ 
quential relief and should have paid the properCooit* 
fee as in suoh a suit. The plainttS is entitled to 
have the oase made by him in the plaint trM 
by the Court, although betakes the risk that if it 
Is subsequently found that he could have asked 
a consequential relief, his suit ie liable to be dis¬ 
missed. [p. 549, ool> 2.] 

In the absence of title the law will raise ftoni 
definite physical oontrol of part of land a presump¬ 
tion of possession of that which the possessor has 
shown a oleat and unambiguous intention to possess- 
[p. 550, ool. 2.] 

Appeal from decieion of the Subordinaiifl 
Judge, Hazaribagh, dated the 6th April, 1920. 


Mary 8,1924. 

Present :—Mr. Justice Dae 
and Mr. Justice Boss. 

TIKAIT THAKUB NABAYAN' SINGH— 
Plaintiff—Appellant 
versus 

NAWAB SAIYID DILDAE AU 
KHAN AND ANOTHER—Defendants 
—Respondents. 

Qhaiioalli tenure^ incidents of—Service of personal 
naturet absence oft effect of—Inalienabilityt incident 
of—Oustorn^Kharagdiha Ghatwalli tenures, whether 
alienable-^Court-fee, amount of, how determined— 
Declaration a»id consequential relief— Duty of Court— 
Possession, consiructive^Tittle, absence of—Presump¬ 
tion. 

Where the only duty cast'upon the igrantee of a 
tenure is to appoint police patrols and to pay for 
them, and there is no duty or service of a personal 
nature imposed, the tenure cinnot be described as 
a service tenure and gbatv^li in its nature, [p. 546, 
ool. 2.] 

Where no other service ia Imposed than the pay¬ 
ment of rent or revenue, the tenure oannot be oall^ 
a service tenure, [p. 549, ooh l.J 


Messrs. N. C. Sinha, N, C. Ghosh and 
Bindheshwari Prasad, for the Appellant. 

Messrs. Saiyid Abdul Aziz, Niamat UllaK 
Nuruddin and Bagho Prasad, for fcb© Ses- 
pondents. 


JUDGMENT. 

Das, J. —I entirely agree with the deoiKon 
of the learned Subordinate Judge. The Mgh* 
ments of the learned Vakil for the appellant 
are mainly, if not entirely, based on ^ 
recent deotsion of the Judicial Oom*n^^ 
in the case of Satya Narain Singh v. 
Satya Niranjan Chakravarty (1). Now, id 
that oase, the question turned upon the oon- 
Btruotion of a grant of a permanent 
tenure made to the predecessor in title of jh® 
appellant by Capt. Brown in 1776, and th® 
only point of law established in that o**® 
that the nature of the estate which was the 
subject matter of the grant rested upon the 

(l) 79 Ind. Oas. 825; 28 0. W. N. 961; (1994) A ^ 
B. (P. 0.) 6: 6 P. U T. 171; 9 Pak« 188- 
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trad ooDStraobvoD of the grant and " not upon 
the notions entertained about them in later 
generations". Their Lordships of tho Judicial 
Committee construed the grant and referred 
to the most signihoant clause in the grant." 
" When called by the Unztir you should bo 
oBcorted by a body of archers and Berkandazes 
307 in number, of whom the Sirdars will be 7 
and archers and Darkandazee will be 300, and 
should appear before the Euzur." Referring 
to this clause, their Lordships said as fol¬ 
lows :—“ Their Lordships are further unable 
to refer the obligation to furnish a force of 307 
men to any ordinary police administration of a 
Bengal Zemindari. The force is precise and it 
is large; it is military rather than civil; it does 
not vary according to the needs of the moment 
bub is fixed at a standing number at all times, 
and attendance on tbe Euzur with the whole 
force on demand is clearly beyond tbe scope 
of mere constabulary duties. EUeot must be 
given to these very special and express words, 
and although no forfeiture is stated in case of 
non-compliance with them, it is only possible 
to do so regarding them as descriptive of an 
obligatory service tenure, whether of tbe or¬ 
dinary ghatwalli type or not, and as tbe condi¬ 
tion on which tbe ghakoal holds the lands". 
In another place in their judgment, their Lord¬ 
ships made the following observations :—"Tbe 
tenure-holder has to raise and maintain the 
force not merely to pay for it. Whatever may 
be tbe other incidents, it is clear that these 
grants impose on him the duty of providing a 
specific armed force and of attending with it 
upon the competent Government officers when¬ 
ever this service is required of him. What 
can this be but a service tenure ?” And in 
summing up their conclusione with regard to 
the construction and effect of tbe 'patta of 
1776 and the confirmatory sanad of 1794, they 
said as follows :— 

" (3). The express obligation imposed on 
the grantees, as an integral part of tbe 
grant, to support a specified number 
of Ba/rhandazes, and with them to attend 
the Euzur when required, shows that 
the tenure is a service tenure and is 
ghatwalU in its nature. 

" (4). A tenure so granted is inalienable and 
indivisible.” 

I will now examine the grant in favour of 
tbe predeoesror in title of the plaintiff to see 
wbetbei the tenure at its inception was a 
I G.69 


service tenure and.-thoroforc, inalienable. Tbe 
grant was made by Mr. OhapinaD, tho Agent 
of the East India Company to Toka'b Paran 
Singh, described as "tho mahk and mnstojir 
of Gadi Ghoranji'' on tho 8bh Novoml)or, 
1780. Tho document whicli has been pro¬ 
duced by tiio plaintiff is addrossc'd to 

MiUsaddis of affairs of the proneut and 
future, C}r7udhuris and Kanang-jcs of the 
District Kljaragdiha', but in the margin 
occur these words in English, in the hand' 
writing of Mr. Chapman, " Patta granted to 
Tikait Paran f^ingh ghatwal of Ghoranji for 
tho year 1183 Jama Sfka, Rs. 435'15-0.’’ 

We may then accept Exhibit 2, which is 
the document produced by the plaintiff, as tbe 
paUct granted to Tekait Paran Singb, though it 
was not expressly addressed to him, The open¬ 
ing words of the document are as follows :— 
Under orders of the Bengal Council, tins 
Sanad is granted (letting out) Gadi Ghoranji 
appertaining to the said district, in Istiviarari 
Mokarari to Tikait Paran Singh, Malik and 
Mustajir, of the said Gadi (with effect from) 
1188 Fasti fixing Re, 435-15*0 Samwat (coins 
of) the present currency as the annual consoli¬ 
dated Though the grant is of GadiGho- 

ranji, there is express exception of "'Chakran 
Jagirs", Most of the clauses (and they are 
not many) impose duties which are ordinarily 
discharged by the zemindars', but then occurs 
this clause upon which reliance is placed by 
the plaintiff — appellant. "Also, besides paying 
Government Revenue, he shall appoint Bar- 
kandazes and Digwars with one Sirdar as 
Cho.kars of Chakran lands, in order to guard 
the roads of the villages appertaining to the 
said Gadi, and see that tbe samo are well-guard¬ 
ed, Also if any murder, riot, theft, or lugb- 
way robbery,'etc,, take place in their jurisdic- 
tioD, they shall be treated as offenders against 
Government and be dismissed from their 
posts. Whenever the said Ghakars shall bo 
called fer by tbe authorities, the Sirdar with 
his subordinates shall attend in person. If 
any one bimself takes any ill-advised step or 
gives evil advice to others, 'in consequence of 
which tbe work of Government suffers, he 
shall be removed from bis situation after 
enquiry and judgment, and he shall not be 
allowed to enter tbe said Gadi again". 

In my opinion, there is all tbe difference in 
the world between the duties imposed on 
Paran Singh and those imposed on the grantee 
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in the case to which I have referred. Sere 
his sole duty consists in appointins Berkandazes 
and digwars, and, it may be, payinj* for them 
though I am not sure that the exclusion of 
the Chakran lands from the grant did not 
imply that these Berkandazes and Digwars 
were remunerated by grant of Chakran lands 
expressly made to them by the Government 
and not by any wages paid by Paran Singh to 
them. These Chakran lands, as the document 
shows, were situate within the ambit of Gadi 
Ghoranji, and it may well bo that they wore 
settled by the former maliks and mustajirs of 
the Gadi with Berkandazes and digwars on 
conditions of service. Now the earlier history 
of the Gadi shows that it was one of the 84 
divisions called Gadis of Kbaragdiha which 
originally formed part of the zamindari of 
Siwar Muhammadabad, the property of Maha¬ 
rajah Mode Narain Deo. The Ghatwals re¬ 
cognized the Maharajah as the chief through 
whom they paid their small tribute to tho 
ruler of the country, and they considered 
themselves as independent of his authority. 
It was recognized by the East India Com¬ 
pany that the Ghatioais were a turbulent 
set of men worth winning by methods of 
conciliation, because of their influence in thair 
country and their solidarity among them¬ 
selves, and it was in pursuance of this policy 
that, ignoring Maharajah Mode Narayan, 
the East India Company entered into 
direct settlement with the Ghatioais of 
Kbaragdiha. 'Now, I am not unmindful 
of what was said by the Tudioial Committee 
in the case to which I have referred, name¬ 
ly, that where the instrument contains 
words of grant and purports to make a grant 
on behalf of and in the name of the East 
India Company, it must be so interpreted, and 
that this construction cannot be defeated me¬ 
rely because there may be ground for think¬ 
ing that the grantee was alr'‘ady tho holder 
of the lands under earlier grants. The te¬ 
nure, in the present case, is undoubtedly a 
Government tenure, but the question remains, 
is it a service tenure ? I was referring to the 
earlier history of the gadi to show that, prior 
to tho date of the grant, the Tekait, referred 
to in the document as " the malik and must- 
ajir of Gadi Ghoranji", was undoubtedly in 
the position of a Zemindar, and it is not un¬ 
reasonable to assume that be. or his predeces¬ 
sors in title made grants of lands to various 


persons on condition of guarding the roads 
of the villages and rendering other services asa- 
ally rendered by village police. In entering 
into the settlement with the Tekait of Gffcor- 
anji the Government was careful to exclude 
the Chakran lands from the grant, and it would 
appear as if the Government took it out of 
the power of the Tekait to resume these Ofcok- 
ran lands and to put an end to the services 
rendered by the Digwars. If I am right in 
this view, then the estates known as Oadi 
Ghoronji, were not even subjected to a pecuni¬ 
ary charge, and the only duty which was 
east on the Tekait under the 'patta was to 
appoint these police officers. 'I will 
assume, however, that the Tekait was re¬ 
quired to pay for the services of these police 
officers, and that the Gadi Ghoranji 
was subjected to a pecuniary oha^e 
for the wages payable to these police 
officers. Even then, there were no services to 
be rendered by the Tekait so that the person¬ 
ality or the appointments of the holder of the 
Gadi would bo of no importance. In the case 


before the Judicial Committee, the grants 
was required to go round the villages escorted 
by arcliers and Berkandazes and protect the 
villages. In the case before us, the duty w 
cast, not on the grantee, but on the Berkanda¬ 
zes and the digwars to guard the roods of the 
villages. In the case before the Judicial Ooffl- 
mittoe, the grantee was required whenever 
called upon to appear before the Busur with 
a force of 307 men. In the case before us, no 
duty is cost upon the grantee to appear before 
the Ruling Authority, but a duty is oast upon 
tho Ghakors to attend the authorities 
ever required by them to do so. 1“ ' 

there are no services of a personal nature to 
be rendered by Tekait Paran Singh under t 
Sanad of the 8th November, 1780. How can 
it then be suggested that the tenure ^os a 
service tenure and was Ghatwalli in its 
I will, however, assume that, 
were no services to be rendered by 
the fact that the grant imposed on hiDO 
duty of providing the village police was hu 
ent to impress the tenure with a ^ * 

character. It is conceded in the judgm®® 
the Judicial Committee that such a 
may be alienable by custom. It 
conceded that the incident of 
ceases to attach to the tenure « 
Government releases or abolishes the servW 
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in tome effeobive and lawful manner. I will 
firsb deal with bhe queebion of oustom. My 
diffionlty in dealing with this point is that the 
question was not disouseed in tbo judgment of 
the Subordinate Judge. Bub tho issue was 
olearly raised in the third paragraph of tiie 
written statement, and, as evidence of an 
unimpeachable character is in the record, I am 
olearly of opiuion that I should express my 
views on this point. In the case of Kali 
Pershad v. Ajf.iiid R<iy (2), the Judicial Com¬ 
mittee pointed out that Gbatwalli tenures are 
generally inalienable, bub that ovidenoo may 
be given to shew that in a certain district 
they are by local custom subject to special 
incidents in this regard. Such evidence was 
forthcoming in that case and was to the effect 
that many transfers bad taken place in 
Kharakpur without being questioned or 
questionable, provided that the Zemindar of 
Kharakpur expressly assented to and accepted 
the transferee as his ghatwal. In this case 
we are dealing, not with a Kharakpur 
gbatwalli, but with Kbaragdiba Ghabwalli, and 
we have conclusive evidence that numerous 
transfers have taken place in Kbaragdiba 
without being questioned either by the 
holders of the gadis or by the Government. 
Bx.DD is the letter addressed by Capt. 
Wilkinson bo the Government on the 3rd 
October 1834 on the serious situation 
created in Kbaragdiba by reason of the 
chronic state of indebtedness of the Kbaragdiba 
ghabwals. Cap. Wilkinson pointed out that 
Kbaragdiba formerly consisted of 84 divisions 
designated gadis of which there were 51 in 
the agency, the rest having been transferred 
to the other Zillas. Dealing with 28 of bhe 
gadis which were permanently settled with the 
ghatwals, he said as follows :— ‘ One of the 
gadis Lataki was sold in auction, and the 
heirs of the old proprietor subsist on charity 
oolleoted from relations. One Kagali, was sold 
privately, and the family of the proprietor are 
in the same condition as the Lataki family. Of 
eight gadis, namely, Chakmanjo, Kburcbutta, 
Deopur, Doetan, Pomohanob, Ghoranji, Jurria, 
Beria, portions have been sold in different 
times by auction in satisfaction of decrees and 
by private sale. The portions which remain 
in the names of the ghatwals or Zemindars 
are pledged to Mahajans, and the Zewindars 

(U 16 L A. 18; 16 0. 471; la led. Jar 173 ; 5Sar 
131; 7 lad. Deo. (M. 6.) 898 (F. 0.). 


or ghatwals are in tbo greatosb distress. The 
producu of tbo portion plodgod will not cover 
tbo interest accruing on tbo last bonds exo* 
outod. Eighteen gadis " and tho names are 
given,—“ are still in tho possession of the 
heirs of tlie original ghatwals. They 
aro all much involved in debt for tho pay¬ 
ment of which nearly tlie whole of their lands 
have been pledged to Mahajans and their 
condition is little better than those mentioned 
abovo ’. After pointing out that, if the Maha- 
jans wore allowed to recover their debts under 
Reg. 15 of 1793, 1 of 1798 or 17 of 1806, they 
must become proprietors in the course of three 
or four years of the whole landed property of 
Kbaragdiba, be asked for special permission to 
be allowed “ to invositgate bhe accounts 
between the parties without any attention 
to bonds w'hioh have been intermediately exe¬ 
cuted.” He suggested that there should be no 
appeal from his decision to the Suddet Dewani 
Adalub. Mr. Sifton points out in his Final Re¬ 
port on the Survey and Settlement Operations 
in the district of Hazaribagb that the proposals 
of Capb. Wilkinson received the immediate 
approval of the Government, and an order 
was passed under section 5 of Beg. 13 of 
1833, declaring that no appeal against the 
agent’s order in these matters should lie to 
the Sudder Dewani Adalut. Finally the 
Cbota Nagpur Enoumbered Estates Act was 
passed in 1876, extending the protection of 
the States to all Encumbered estates in Cbota 
Nagpur. Mr. Sifton points out that there are 
at present only 12 gadis which are still bhe 
property of the original gbatwalli families, and 
12 others in which the original families still 
retain a portion of their property. 

Two questions fall to be considered ; first, 
wbat is the effect of the numerous transac¬ 
tions which have taken place as a result of 
which tho estates or portions of bhe estates 
belonging to the Kbaragdiba ghatwals have 
passed into the hands of strangers ? Secondly, 
wbat is the effect of the legislation, and parti¬ 
cularly of the Encumbered Estates Act by 
which the protection of the state has been 
given to the encumbered proprietors of Chota 
Nagpur, including the Kbaragdiba ghatwals ? 
To bake the first question, it is remarkable 
that there was no effective protest by bhe 
Government against the power of aUena- 
tion exercised by the ghatwals. It is not 
that the Government did not appreciate th^ 
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faob that it was nooessary to tnaiutain the 
gbatwaU in the possession of theif estates. 
Capb. Wilkinson, in hia letter to bbo Govern¬ 
ment, stated the position in those words: — 
The consequence oI the Tekaib's being depri¬ 
ved of their lauds would, I am convinced, bo 
disturbances of a nature something similar to 
those in Nagpur and Birbhum ; for the 
Tekaits, although ignorant, have great intiu- 
once over the inhabitants of the country who 
aro chiolly men of their own and other low 
castes impressed with an idea that they have 
been cheated out of blieir lands by the Maha- 
jans assisted by their own Karpardazos who 
have not unfrcquently been near relations of 
the Mahajans." The Government took effective 
means for the protection of the Tekaits, but 
it never struck any one to raise the question 
whether these tenures were at all alienable. 
In my opinion, the evidence establishes that 
there is a well recognised custom in Kharag- 

diha uudoc which these tenures have become 
alienable. 

The other question ia equally important. 
If these gadis wore originally inalienable, the 
ghatwals did not stand in need of any state 
protection. The Ciiota Nagpur Encumbered 
Estates Act of 1876 was passed, as the pre¬ 
amble shows, to provide for the relief of 
holders of land in Cheta Nagpur who may 
bo in debt, and whose immoveable pro¬ 
perty may bo subject to mortgages, char¬ 
ges aud lieDP.” Now this Act is the final 
effort on the part of the Government in the 
process of giving relief to “the holders of 
land in CLota Nagpur ’ which began with tbo 
action taken on the letter of Capt. Wilkinson 
in 1834. It is not necessary to go through 
the provisions of the Act; it is sufficient to 
point out that powers of a very sweeping 
kind are given to the executive officers to pro¬ 
tect the encumbered holders of land in Chota 
Nagpur against the claims of creditors. Now 
there is no doubt that the ghatwals of Karag- 
diha come within the scope of the statute, 
and that the Act has been applied in their 
favour again and again. Now, if these estates 
were originally inalienable, how is it that the 
Lcgisl&ture prooGcds to devise tnea^DS for the 
protection of those estates against the claims 
of creditors ? I regard the Statute of 1876 as 
a legislative interpretation ofithe sanads under 

which the ghatwals of Kbaragdiba held 
lands. 


The last question is whether the Govern¬ 
ment has released or abolished the services 
renderable by tlio ghatwals in some effective 
and lawful manner. As I have pointed out, 
the only obligation imposed on the Tekait of 
Ghoranji under the sanad of the 8bh Novem¬ 
ber 1780, was to appoint the Barkandazes and 
the Digware, and, it may be, to pay (or their 
services. It will be found from Mr. Sifton’s 
Final Report on the Survey and Settlement 
Operations in the district of Hazaribagb that 
the policing of the district was kept up by the 
ghatwals until 1834. In 1834, Governmect 
began to establish police stations, and in 1862, 
Government took over the entire management 
of the police under Act 5 of 1861 and abolish¬ 
ed the police powers of the Zemindars. The 


Government then took up the question of the 
proper reorganization of the rural police 
or Digwars, and in 1877, Me. Davis, the 
Superintendent of police presented a scheme 
for reorganization of the Digwari system 
throughout the district by moans of Digwars 
paid by cash wages. He found that 938 
Digwars were actually being maintained by the 
Zemindars ; his scheme reduced the number 
of digwars to 450 to bo distributed over 109 
roads posts for patrol duty, and he calculated 
the costs of the establishment to be Rs. 2,220 
per mouth. As the Zemindars had alienated 
portions of their estate, to digwars who would 
now be relieved of their duties by the sub¬ 
stitution of paid road patrols, it was decided 
that the Zemindars could not be made res¬ 
ponsible for the whole of this cost, but that it 
should bo realized between the Zemindars and 
the digwar Jagirdars who retained their 
service lands without being required to perform 
any services. In the following year Act 8 
(B. C.) of 1878 was passed empowering the 
Deputy Commissioner to fix the number of 
patrols necessary to protect the different 
roads and passes, and to realize their costs 
from the Zemindars and under tenure holdert. 
Subsequent Acts dealing with the rural Police 
of Ohota Nagpur are Act 5 (B. 0.) of 1887 and 
Act 1 of 1914 (Behar and Orissa). It is 
pointed out by Mr. Sifton that the Tekai^ oi 
Kbaragdiba are required to contribute al¬ 
together Es. 6,280 for this purpose. 

Now what is the effect of these subsequent 
events on the character of the tenure in the 
hands of the Tekait of Ghoranji ? Olewly 
the Government has released the serrioo^ 
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in an effeobive ami lawful maoDer, if 
bho obligabion bo appolub Berkandazc^^ and 
digtoars and bo pay bheir waged oould be 
called a servioe, and. in lieu bbereof, liae 
Bubieobed his esbabe to a peouniai'y ohaigo. 
It was insisted by the learned Vakil for the 
appellant that the assessment by tbo Govern* 
ment o! the ghatwals under Aob 8 of 1878 is 
a oonbinuabion of their servioes in another form. 
Bnt bheobange in form, in my opinion, is vital 
to the enquiry for it is obvious that the per¬ 
sonality or the appointment of the holder is 
no longer of any importanoe. Payment of 
rent or revenue is a form of servioe, bub a 
tenure where no other service is imposed than 
the payment of rent or revenue cannot be 
called a servioe tenure. In my opinion, if the 
tenure in quesPon was ever a service tenure, 
the Government released or abolished the 
services by Act 8 of 1878, and it can no longer 
be regarded as a servioe tenure. I hold that 
the plaintiff is not entitled to sucoeed in the 
action on the ground that the tenure was 
inalienable. 

The plaintiff’s suit must also fail on another 
ground, namely, that he omitted bo ask for a 
ooDsequential relief although be was able to 
seek that relief in this action. The plaintiff’s 
suit is a suit for declaration of title. No 
obieotion can be taken to the scope of the 
suit if, as the plaintiff asserts, he is still 
in possession of the disputed properties. 
The object of the suit is in substance to 
obtain a declaration that the conveyance of the 
disputed properties by his father, Tekait 
Hemraj Singh to Nawab Ali Khan, represent¬ 
ed in this case by the defendants, so far back 
as the 14th December 1856 did not operate to 
confer any title on Nawab Ali Khan. Hemraj 
Singh died in 1657 and was succeeded in 
the Gadi by his son, the present plaintiff 
who, however, has died during the pendency of 
the appeal in tMs Court. It appears that the 
Court of Wards took possession of Gadi 
Ohoranji on behalf of the plaintiff and refused 
to recognise Nawab Ali Khan as the purcha¬ 
ser of the villages. Nawab All Khan there¬ 
upon instituted a suit for the purpose of having 
the deed of sale executed by Hemraj Singh 
established as e^ainsb his son. It was open 
to the Court of Wards, which was then acting 
as the guardian of the present plaintiff, to take 
the plea that the tenure being ghatwaUi, was 
inalienable. But the only defence that was 


pub forward was that no such kehala had beon 
executed by Ilomraj Singh. Tlie Calcutta 
High Court found in favour of tho kcbala and 
pronounced judgment in favour of Nawab 
Ali Khan (See Ex. K. 9-Parb 3, page 34). 
Nawab Ali Khan thon applied to Itave hie 
name registered in tbo Govornmcnt books ae 
the proprietor of bho purchased villages. The 
application was rejected on the 18bh April 
1868 by the Deputy Commissioner on the 
ground that bho (ladi was a service tenure and 
was inalionablo. Tho order was maintained 
on appeal by the Commissioner on the 30th 
March 1869, When the Land Registratiou 
Act came into operation, tho plaintiff applied 
bo have bis name registered in the Land Re¬ 
gistration Deparbmeut in respect of all the 
villages comprisod in tho Gadi, Nawab Ali 
Khan objected. Tho objection was allowed, 
and tho namo of Nawab Ali Khan 
was recorded in respect of bho villa¬ 
ges which were the subject-matter of tbo 
conveyance. In dealing with this point, the 
Deputy Collector said as follows :—“ The 
Government has now decided by their letter 
No. 3002 dated the 5tb December 1878 that 
the names of bona fide occupants of ghatxoalli 
tenures are to be registered, but it will not 
affect the right of Goverument. There is no 
doubt bbab the applicant is in possession for a 
long time by right of purchase. I would, 
therefore, on the authority of the Government 
order quoted above register the applicant's 
name as a joint sharer." In the Record of 
Rights, finally published on the 23rd February 
1913, the names of the defendants were record¬ 
ed as proprietors of the disputed villages. 
The Subordinate Judge, on a consideration of 
all the evidence, came to the conclusion ttiau 
the plaintiff was nob in possession of the dis¬ 
puted villages and that the suit was barred by 
the provisions of section 42 of the Specific 
Relief Act. 

Before dealing with the point, it is as well 
to dispose of an objection taken by the Stamp 
Reporter. He took the view that the plaintiff 
oould nob avoid paying the proper Court-fee as 
in a suit for declaration of title and for posses¬ 
sion by casting his reliefs in a declaratory 
form. With this view, I do not agree. Tho 
question of Court-fee must be decided on 
the plaint; and though it is open to the 
Court to say that the plaintiff has really 
asked for a oonsequentlal relief though be 
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has tried to conceal it by casting the re* 
liofs in a particular form, it is not open to 
the Court to say that the plaintiff should 
have asked for a oonsequential relief and 
should have paid the proper fee as in such a 
suit. Here the plaintifT insists that it is not 
necessary for him to ask for a consequential 
relief. Although he takes a risk in so insist¬ 
ing in that he is liable to have his suit dismiss¬ 
ed under section 42 of the Specific Relief Act 
if the Court ultimately comes to the conclu¬ 
sion that it was open to him to ask for a 
consequential relief, he is clearly entitled to 
hove the case made by him in the plaint 
tried by the Courts. I hold that the plaintifl 
cannot be called upon to pay the fee as in a 
suit for a declaration of title and consequen¬ 
tial relief. 

Coming now to the merits, there is no doubt 
whatever that the plaintiff is not in possession 
of the disputed properties, and that the Court 
will not make a declaration in his favour, 
since the plaintifl, being able to seek further 
relief than a mere declaration of title, omitted 
to do so. The learned Vakil for the appellant 
accepts the finding of fact of the Court below 
so far as the finding can be confined to the 
tenanted portions of the villages ; but he in¬ 
sists that so far as jungle lands and minerals 
are concerned, they cannot be in the actual 
possession of the defendants, and must be 
deemed to be in his possession assuming—as 
this argument must assume—that he has a 
good and valid title to the villages. The argu¬ 
ment is founded upon the well-known prin¬ 
ciple that a person who has got possession by 
wrong cannot have recourse to the doctrine 
of constructive possession in his favour. Now 
possession, in the sense in which that term 
is used in jurisprudence, must be accom¬ 
panied by an intention to posseBS, an 
animus possidendi. Now it cannot be 
said of a wrong-doer that there is any 
intention to possess that of which he has nob 
a definite physical control. But of that of 
which he has a definite physical control, he is 
dearly in possession, provided the animus 
possidendi is established. I think this is at 
the bottom of the rule which lays down that 
a wrong-doer cannot have recourse to the 
doctrine of constructive possession. But let 
us go a step further. Supposing a person 
without title acquires possession of a part of 
the land and then proceeds to mark out the 


area of the entire land which he intends to 
possess. Clearly he has shown an intention 
to possess the entire area, and he will be 
deemed to be in possession of the entire area, 
though he has a definite physical control only 
over a portion. I think that it is more correct 
to say that, in the absence of title, the law 
will raise from definite pliysical control of 
part of land a presumption of possession of 
that, neither more nor less, which the posses¬ 
sor has shown a clear and unambiguous inten¬ 
tion to possess. 

But here the defendants wore in no sense 
wrong-doers. They were in by a doonment 
which purported to convey whatever title the 
vendor had in the villages conveyed. There 
was no dispute as to the boundaries of the 
villages, and the position is the same as if the 
defendants bad marked out the entire area 
conveyed to them. It may be that the con¬ 
veyance did not confer any title on them ; hot 
they were not aware of any defect in thdr 
title, and there was clearly an intention to 
possess the entire area conveyed to them in 
the right of the vendor. In my opinion, the 
defendants were just as much in possession of 
the jungles and the minerals as of the tenant¬ 
ed portions of the villages. I agree with the 
Subordinate Judge that the suit is barred by 
the provisions of section 42 of the Speoifio 
Relief Act. 

The appeal must be dismissed with costs. 

Ross, J. —I agree. 

2. K. Appeal dismissed. 
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** I! ooe ol the the o-shareea dUlre^ to make ^ 
moEtRai(6» Of a moftsase by Qoodittoaal or an 

otit>aiid>OTit sale, he must do ao oq the aame adequate 
orloe as may be oSored by other p^rbiea, in the firat 
inatanoe to a near oo>aharer In the aamo valii, ne%t 
to othet oo-abaretg In the patti, H they will not take, 
then to a near oo-ahartr in another patii : next to 
any oo-aharer in the mahal, and finally to a 
atran^ar." 

that the ola«i<ie oonfarred no riqht of pre¬ 
emption on the oo’i'^lon of the foreclosure of a mort¬ 
gage by oonditlonal sale apart from the right ooo- 
terred on the oocasloo of the creation of the mortgage 
itself. 

Case-law discttssed. 

Any ruling as to the Interpretation of a doouraent 
oan only be applied in its entirety to a doouraent 
absolutely identlosl in language, and in a case the 
general oiroumsfanoes of whioh are substantiallv the 
same. Where these conditions are not satisfied, an 
appellant, or a respondent, relying upon previous 
rulings of the Oourt and putting them forward as 
guides to the oorreot interpretation of the particular 
doouraent on whioh the oase under appeal aotually 
turns, oan do nothing more than ask the Court to take 
into oonslderatlon the genstal ptinoiples whioh have 
been apoliedby other Hon’ble Judges in similar oases 
and to derive from ,thein whatever assistance it oan 
towards arriving ate oorreot oonolusion. [p. 561, 
ool. 3]. 

Appeal from the decision of the Diskrlob 
Judge, Ghazipur, dated the 25fch May 1921. 

Messrs. M. L. Agarwala and Uma Shanhar 
Bajmit for the Appellants. 

Messrs. Sarihans Sahai and Iqhal Ahmad, 
for the Eospondenfe. 

JUDGMENT. 

Pi»gott, J.— The facts out of which this 
appeal arises are suffioiontlv stated in the 
referring order. The essential point for deter¬ 
mination is whether, under a custom described 
in the toajih-ul-arz, the plaintiffs—appellants 
have or have not a right of pre-enoption in 
respect of a foreclosure decree whioh was 
made absolute on the 12th April 1919. The 
said decree was passed on a mortgage by 
conditional sale executed in the year 1861. 
The record of the custom in the wajih-ul-arz 
ifl in the following terms :— 

** If one of the oo^sharers desires bo make 
a mortgage, or a mortgage by conditional 
sale, or an ont-and-ont sale, he must do so on 
the same adequate price as may be offered by 
other parties, in the first instance bo a near 
oO'Sharer in the same patti, next to other oo* 
idiibrers in the potU, if they will not take, 
hpn to a near co-sharer in another patti ; 


next to any oo-sharer in the ynahcil, and finally 
to a stranger." 

If we were called upon bo interpret these 
words, apart altogether from any decisions 
whioh have been pronounced or reported in 
other oases, I cannot say that 1 should feel 
any serious difficulty as to their mean¬ 
ing. I understand them to moan that a right 
of pre-emption is violated, and a cause of 
action given to the persons possessing pre¬ 
emptive rights in the order specified above, in 
the event of an ordinary mortgage in favour 
of a sbrunger, or of a mortgage by conditional 
sale in favoar of a stranger, or of an out- 
and-out sale bo a stranger. In each of these 
cases the violation of the right would occur, 
and the cause of action svould accrue, from 
the date of the ordinary mortgage, the mort¬ 
gage by conditional sale and the out-and-out 
sale respectively. I cannot read anything in¬ 
to the provisions of the waji-hiil-arz, as quoted 
above, which would warrant the conclusion 
that, in the case of a mortgage by conditional 
sale, a pre-emptor whose rights were violated 
by the mortgage contract is entitled, either to 
claim bo be placed at once in the shoes of the 
mortgagee, or to wait until proceedings are 
taken for foreoloeuro and then to prefer his 
claim to be placed, as owner of the property, 
in the shoes of the mortgagee, after the latter 
has enforced his rights to foreclosure by 
process of law. 

It has, however, been contended that 
there is a great deal of case-law which 
requires to be considered before a correct 
interpretation can be placed upon the provi¬ 
sions of this waji-hul-arz. With reference to 
this argument I would take this general point, 
that any ruling as to the interpretation of a 
document can only be applied in its entirety 
to a document absolutely identical in language, 
aud in a case the general ciroumsbanoes of 
whioh are substantially the same. Where 
these conditions are not satisfied, an appellant, 
or a respondent, relying upon previous rulings 
of the Court and putting them forward as 
guides to the oorreot interpretation of the 
particular document on which the case under 
appeal actually turns, can do nothing more 
than ask the Court to take into consideration 
the general principles which have been applied 
by other Hon’ble Judges in similai oases and 
to derive from them whatever assistanoe it 
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oftD tiowarde arriving at a oorreot oodc]u> 
eion. 

Looking at the matters from this point of 
view, I think that, of all the cases which have 
been cited to ug, the one most immediately in 
point is that of Snndar Kunwar v. Ram 
GiUamil). The learned -Indges who'decided that 
case were dealing with a waji-bul-arz the terms 
of which were so far analogous to tliose of 
the document we are seeking to interpret, in 
that a right of pre emption was given in res¬ 
pect of transfers either by mortgage or by sale. 
Furthermore, in the decision of that case, 
reference is made to the previous Full Bench 
ruling of this Court which has been most 
strongly relied upon by tbe plaintiff in appeal 
before us, This is the case of Alu Ptasad v 
Sukhan (2). The point taken by Eichards, C'. 
.7. in discussing this older ruling is, in substance, 
the one which I have myself ventured to 
make. He treats the question as being 
essentially one of the interpretation of a docu¬ 
ment, and ho holds that ho is not bound to 
put a particular interpretation upon a parti¬ 
cular document because observations made by 
learned Judges of the Court, in a casein 
which the general oiicumstancea were nob the 
same, and the document to be inborpotod was 
nob in identical terms, serve to suggest that 
if the said Judges had had to decide the case 
tuen before the Court they might have inter¬ 
preted the document under oonsidetabion in a 
particular way. The decision actually arrived 
at in Sundar Kunwar v. Ram Ghulam (l) 
supports the view that I should myself be dis¬ 
posed to take of the waji-hularz now before 
us. 

It has been admitted in argument that this 
view ism accordance, generally, with the 
principles of interpretation applied to evidence 
of custom in cases which have come before 
this ^urt on appeal since the constitution of 
the Pre-emption Bench. On behalf of the 

appellants reliance is placed on certain older 

cases of this Court, and in particular the argu¬ 
ment IB preferred that the Pre-emption Bench 
has in efleeb overruled older Full Bench deoi- 
Bions and has applied to the decision of oases 
before it principles inconsistent with those 
affirmed by their Lordships of the Privv 


(1 .6 Ind. Oaa. 900 ; 16 A. L J. 661 ; 10 A. 696 

<2) a A. 610; A W.N. (1883) 3l; ‘2 md De, 
(N.B.) 899 (F. B.). / * . ina. vet 


Council in Batul Begam v. Mansur AH Khan 
(3), The point of their Lordships* decision in 
that case is to be found in the remarks at the 
close of the judgment, wherein they approved 
of the decision of this Court in Ali Abbas v. 
Kalka Prasad (4), Now, with regard bo this 
case, as also to the one which went before 
the Privy Council, it seems to me important 
to notice that these were oases in which 
a claim for pre-emption was dismissed, and 
was dismissed upon a finding of limitation, 
Tbe actual decision, therefore, in each case 
amounted to no more than this, that a 
cause of action had accrued to the pre* 
emptor at least from the date on which 
something had happened amounting to the 
foreclosure of a mortgage by oonditional sale. 
The question whether any cause of action had 
or had not aoorued before that date was one 
which it was no concern of either party in the 
cases then before the Court to argue. The 
decisions in themselves are not authority for 
anything more than what was actually decid¬ 
ed. The real difficulty, so far as there is any, 
arises out of the older case of Alu Prasad v. 
Sukhan (2), It is to be noted that this case 
was decided by a Full Bench of five Judges 
and that there was very considerable difference 
of opinion. The case was one in which there 
had been a transfer by way of mortgage by 
conditional sale, and this bad been followed 
by foreclosure proceedings under the old Regu¬ 
lation in force before tbe passing of the Trans¬ 
fer of Property Act, No. IV of 1882. According 
to the head-note, the five judges who heard 
the appeal were divided into three distinct 
categories of opinion. Pearson, J., held that 
a cause of action for a pro'emption suit bad 
arisen from the date of the mortgage by con¬ 
ditional sale, and that no subsequent cause of 
action arose out of the foreclosure proceedings. 
Stuart, C. J. held that no cause of action 
accrued to the plaintiff on the date of the mort¬ 
gage, but that he had a cause of action from 
the date of the foreclosure proceedings. The 
remaining three Judges constituting the Bench 
were of opinion that causes of action accrued 
to the plaintiff pre-emptor on both dates, but 
that be bad a right to bring a suit on tho 

(S) 24 A. 17 ; 6 0. W. N. 888 ; 28 I. A. 248 ; 0 Bom. 
L. P. 707 ; 8 Sar. p. 0. J. 188. 

(nIs.) 627y a): 
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stroDgtli of the later of the two oauses of 
ftotioD, even though he had ignored the Orefe. 
Personally, after examining the judgment de¬ 
livered by Straight, J., in detail, I should feel 
disposed to question the oorreotness of the 
head-note. I very much doubt if Straight, J., 
did not intend to bold that, on the terms of 
the particular custom which the Court 
held to be proved in that case, the plaintiff 
pre-emptor could not have brought a claim to 
pre-empt on the mortgage, and if so, he was in 
agreement with the Chief Justice on this point. 
At any rate, the learned Judges were very 
much divided, as has above been shown. They 
were dealing with a Record of Bights the word¬ 
ing of which was certainly not identical with 
that of the wajib-ul-arz which we are consider¬ 
ing. Moreover, they were dealing with fore- 
oloBure proceedings which had taken place under 
the old Regulation. In my opinion, therefore, 
the ruling in this case cannot be quoted as in 
itself determining any specific point of law in 
such a manner as to bind subsequent decisions. 
If we are asked to consider the opinions ex¬ 
pressed by the learned Judges who then con¬ 
stituted the Full Bench of this Court, we are 
certainly bound to receive with all due respect 
tbe views upon questions of law expressed by 
those Judges ; but so far as I am personally 
concerned, I can only say the line of reasoning 
followed by Pearson, J., in hie dissentient judg¬ 
ment appeals more strongly to my mind than 
anything else which I can find in the report of 
tbe case. 


To conclude, therefore, I am of opinion 
that, if tbe question now before us is to 
be determined apart altogether from previous 
authorities of tbe Court, then this appeal 
ought to fail, because upon a plain and 
straightforward oonetruotion of the terms 
of the wajib-ul^arz the plaintiffs’ cause of 
action accrued to them on the date of the 
mortgage, and the subsequent foreclosure 
of that mortgage was not a transfer by a 
co-sharer by way of sale within tbe meaning 
of the custom as recorded in the wajih^ul-arz. 
On the question of authority, it seems to 
me that the balance of authority is also 
on the whole in favour of tbe same view, 
and that tbe decision of the Full Bench in 
Alu Prasad v. Sukhan (2) may fairly be 
distinguished, and should not be regarded 
as binding us to put upon the wafib-uUarz in 
this partnoular case the interpretation ooptend- 
l 0—70 


ed for by the appellants. I would, therefore, 
dismiss this appeal with costs, including fees 
on tbe higher scale. 

Lindsay, J.—I agree. 

Sulaiman, J.—I agree that every case of 
presumption must be judged on its own 
merits. In such a case it is not sufficient for 
the plaintiff pre-emptor merely to prove that 
there is a general custom of pre-emption pre¬ 
vailing in the village. It is incumbent on him 
to establish such particulars of that custom as 
would entitle him to a decree. In the present 
case tbe plaintiffs came into Court on the alle¬ 
gation that there was a custom in village 
under which, if a mortgage by conditional sale 
was foreclosed by a decree of the Civil Court 
the co-sharers had a right to intervene and 
take tbe property by pre-emption from tbe 
suoG^ssful plaintiff. In order to establish such 
a custom the sole evidence produced con¬ 
sisted of an entry in an old wajib-ul-atz which 
has been recited in full by my learned brother. 
Independently of all authorities, I would agree 
that tbe only interpretation which can be put 
on tbe terms of that wajib-ul-arz would be to 
bold that that cannot apply to a case like the 
present. Tbe plaintiffs claimed that they 
had a cause of action to bring the suit 
for pre-emption on the date when the fore¬ 
closure decree was passed. It cannot be 
said that on that date the defendant vendor 
was wishing to make a mortgage by condi¬ 
tional sale or an absolute sale in favour of the 
old mortgagee. I am of opinion that the terms 
of tbe wajib-ul-arz as they stand oontempla^.o 
a voluntary sale and not a transfer which is 
effected by compulsion of law. 

The learned Vakil for the plaintiffs has 
relied on a number of earlier oases of this 
Court including those of Alu Prasad v. Suk¬ 
han (2), Ali Abbas v. Ealka Prasad (4) and 
Baiul Begam v. Mansur AH Khan, («6) all 
of which were Full Bench cases, and also 
on tbe Privy Council case of Batul Begam 
V. Mansur AH Khan (3). The argument before 
us has been that in view of tbe expression of 
opinion in these Full Bench oases the word 

sale ” in the wajib-ul-arz should be given 
a wide meaning so as to include tbe extinguish¬ 
ment of the right of the mortgagor by fore¬ 
closure. The learned Vakil does nob say that 
the present wajib-ul-arz should be interpreted 

(6) 20 A. 816 : A. W. N. (1898) 61; 9 Ind. Deo. 
(N. 8.) 662 (F. B.) 
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in the light of the interpretation put upon the 
wajib-vX-arz in the earlier cases. What he 
has really contended is that the word sale 
should be taken in its general and wider 
meaning and not in its narrow meaning as 
defined by the Transfer of Property Act. 

If the present case had arisen under the 
old Begulations and liad been governed by 
those Regulations, I am bound to say that on 
the authorities cited before us I would have 
felt compelled to hold that the word ** sale " 
must be taken in its general meaning so as to 
include tbe extinguishment of the right of re¬ 
demption on foreclosure. That, however, is 
not the case. It is well known that before 
the Regulations came into force a mortgage by 
conditional sale used to become absolute on 
the expiry of the period fixed. The object of 
tbe Begulations was somewhat to protect the 
right of redemption of a mortgagor, and to give 
him a further period of grace. It was, however, 
held by their Lordships of the Privy Council in 
Alexander John Forbes v. Ameeroonnissa Begam 
(8), that the proceedings following an applica¬ 
tion under section 7 of the old Begulations up 
to the order passed under section 8 of those 
Begulations were purely ministerial act and not 
a judicial act. It was on this ground that tbe 
majority of the learned Judges in Ali Prasad 
V. Sukhan (2) above referred to came to 
tbe coDoluBLon that 'the foreclosure was 
tbe consequence of tbe mortgagor’s failure 
to redeem mortgage, that it was really 
the result of bis own act and not on 
account of any intervention, by the Court. 
Under the present law, however, suits for 
foreclosure are governed by the Code of Civil 
Procedure. The proceedings taken with regard 
to the foreclosure of a mortgage are proceed¬ 
ings in Court and tbe equity of redemption is 
extinguished by a decree of the Court. It 
cannot, therefore, be said that tbe right of 
redemption is extinguished by any act of the 
mortgagor himself. I am, therefore, of opinion 
that even accepting tbe view which was laid 
down in the earliest Full Bench oases, the 
soundness of tbe opinion in one of which, 
namely, Ali Abbas v. Kalka Prasad (4) ap¬ 
pealed to their Lordships of the Privy Council 
in the case reported in Batwl Begam v. Ali 
B/ian (3) those oases are distinguishable on 

(6) 10 M. I. A. 340 : 6 W. R P. 0. 47 ; 1 Suth. 
P. 0. J. 621 ; 2 Sat. P. 0. J. 153 ; 1 Ind. Jur. (N.S.) 
117 ; 19 E. R. 1003. 


the main ground that suits for foreclosure are 
now governed by Statute. 1 am fortified in this 
view by tbe opinion expressed by tbe FuU 
Bench in the case of Gaya Bharthi ’V.LohhiuUh 
Bai (7) that a claim for pre-emption could 
not be enforced after the order absolute lor 
foreclosure under the Transfer of Property 
Act bad been passed. 

I also would, therefore, dismiss tbe appeal 

The order of the Court is that this appeal 
is dismissed with costs including in this Court 
fees on the higher scale. 

z. E. Appeal dismissed, 

(7) 20 A. 109 : A. W. N. (1897) 203 ; 9 Iiid.Deo. 
(N. 0.) 426 (P. B.). 
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Chief Justice. 
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SOUNDBAMMAL AND OTHERS— 
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Hindu Latv^-Alienaiion by widoto^Decrei, 
alienation—Suit to challenge collusive decree 
sham transaction—Limitaiiont commeneetneM oj 

Limitation Act {IX oJ 1908) Art, 126« 

la some oases deoreas of Court to which a 
owner is a patty may amount to « 

test to be applied in order to determine 
widow’s notion in submitting to a deoteeaiuo 
to an alienation is to see whether she 
contributed by her aotlon to the transfer. IP- * 
ool. 2 and 656, ool. 1.] 

Kunni Lai v. Qobind Krishna Harain, 10 
477; 33 A. 366; 16 0. W. N. 545 ; 8 A. L. J. oW, 

0. L J. 675; 13 Bom. L. B. 427 : 10 M. L X. "' 
(1911) 1 M. W. N. 432 ; 21 M. L. J. 646 ; 88 L a. 

(P. 0.); Lai v. Kishort 

683: 38 A. 679; 14 A. L. J. 881 ; <Jad*raju 
V. Dandu Venhiah, 53 Ind. Gas. 171; 36 M. L L . 
Banga Row y. Ba^gaiHiy<i^i AmmaU 4 ■ ^ 

578; (1918) M. W. N. 739; 86 M. L. J. 364 ; B I* w 

455, relied on. • f a 

A suit by the xeTecsioner of a deceased 
declaration that a decree and sale in Naively 

in^ a suit on a sham mortgage brought 
against the widow of the deceased with 
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vanoft are not biadiog on the estate after the life¬ 
time of the widow, ie governed by Art. I!f6 of Sobe- 
dule I to liimitatioQ Act, au d limitatioa oommoooes 
to tun from the date of the decree or of the sale and 
not from the date of the Bhain mortgago. which the 
reversioner is not bound to get set aside, [p. 
ool. 3.] 

A sham transaotion means a ttansaotion which 
has no leRal effect either upon the parties who enter 
into it or upon the eatate which they reptesent. Such 
a transaotion need not be set aside by a revereioner. 
but can be ignored- [p. 555, col. Q.} 

Appeal against the decree of the District 
Court, Ttiohinopoly, in A. 3. No. 203 of 1920 
preferred agaiuet the decree of the Court of 
the Additional District Munsif, Kulitalai, in 
O. S. No. 343 of 1919 (O. 3. No. 10 of 1919 of 
the District Munsifs Court Srirangam). 

Mr. M. S. Vaidyanatha Iyer, for the Appel¬ 
lant. 

Mr. N. S. Bangasami Iyengar, for the 
Hespondente. 

JUDGMENT. —This is a suit by a rever¬ 
sioner to obtain a declaration that the Court 
sale in favour of the 2nd defendant of certain 
properties which belonged to the reversioner s 
father and the subsequent sale by the 2nd 
defendant to the 3rd defendant are not for 
purposes binding on the estate and are not 
valid after the death of the let defendant her 
step-mother who is alleged in the plaint to 
have got a suit instituted by 2nd defendant, 
her maternal uncle, who is also husband of 
her sister. The District Munsif dismissed the 
suit on the issue as to limitation without try¬ 
ing the other issue and the District Judge 
confirmed his decree. The ground given by 
the District Judge for bolding that the suit 
is barred by limitation under Art. 125 
is that the decree and sale sought to 
be declared invalid were preceded in 1905 
by a mortgage and that the sale in exe¬ 
cution cannot be taken as the starting 

point for limitation when there is a previous 
mortgage upon which the decree was 
obtained. There are observations to this 
effect in BustomieoW Commentary on the 
Law of limitation in which reference is made 
to Jaggi v. Pirthi Pal, (l). The learned 
Judges in that suit held that reversioners 
could not maintain a scut under Ait. 125 to 
declare that a Court sale was not vaUd against 
the reversion unless they were entitled to a 

(1) U69A) A. W. N. iSi at y. 187. 


declaration that the antecedent mortgage also 
was void except for the life of the mortgagor. 
There is no discussion in that decis'on of the 
questions whether the mortgage itself was 
binding or not on the reversion and whether 
the decree obtained on that mortgage was a 
fresh act of alienation or whether it bound 
the reversioners as being a decree obtained 
by the widow representing the estate 
of her late husband. The present case, 
however, is distinguishable. In the plaint it 
is alleged that the mortgage of 1905 was a 
sham hypothecation executed in order to 
defeat the reversionary rights of the plaintiff 
and without any justifying necessity. The 
Courts below have nob investigated the nature 
of that transaotion. No relief is asked for in 
respect of it. If the mortgage was binding 
upon the reversion it would be open to the 
reversioners on the widow’s death to redeem 
it if they applied in time for redemption. If 
it was an act of the widow not binding upon 
the reversion, it would operate only for the 
lifetime of the widow. If it was a sham 
transaction, the reversioners could ignore it 
and were not bound bo sue to set it aside. 
A sham transaction means a transaction which 
has no legal effect either upon the parties 
who enter into it or upon the estate which 
they represent. 

As regards the subsequent decree and sale 
the allegation in the plaint is that the Ist de- 
feodant'got her uncle to institute the suitO. &. 
No. 379 of 1909 and gob up a decree in collu¬ 
sion with him and had the properties purchased 
for a price much below their value. Whether 
the action of the let defendant in collud¬ 
ing with her relative to defraud the estate by 
a collusive decree and sale amounted to an 
alienation has nob been decided by the Courts 
below. It is indisputable that in some case 
decrees of Court to which a limited owner is a 
party may amount to alienations. This ap¬ 
pears from the Privy Council decision in 
Khunni Lai v. Gobind Krishna Narain (2) and 
has been followed in Eanhaiya Lai v. Kishori 
Lai (3) and considered by this Court in Gadi- 
raju Somaraju v. Dandu Venkiah (4) and 

(2) 10 Ind. Cas. 477 ; 83 A- 356 : 15 C. W. N. 545; 
8 A. L. J. 552 : 13 C. L. J. 576 ; l3 Bom. L. R. 427 ; 
10 M. L. T. 25 ; 0911) I'M. W. N. 4S2 ; 21 M. L. J. 
645 ; 38 I. A. 87 <P. 0.). ^ 

13) 35 Ind. Cas. 683 ; 38 A. 679 ; 14 A. L. J. 881. 

(4) 63 Ind. Oaa. 171; 36 M. L. T. 180. 
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Banga Eao v. Banganayaki Ammal (6), The 
test applied by fche Privy Council to decide 
whether the widow’s action amounted to an 
alienation was to see whether she materially 
contributed by her action to the transfer, and a 
similar principle has been observed in the other 
decisions which followed the Privy Council 
judgment. If the plaint allegation is true 
that the 1st defendant was a party to a collu¬ 
sive suit followed by a decree and a sale and 
if she materially contributed to the property 
belonging to the estate being alienated by 
that means, the plaintiffs are within time in 
this suit of J919 in bringing an action under 
Art. 125 tQ have that alienation declared to 
be void and the suit should not have been 
dismissed on the issue as to limitation with¬ 
out deciding the other issues which arise 
out of the plaint allegations. I am nob aware 
of any other authority for holding that a re¬ 
versioner who complains of a greater invasion 
of his reversiooary rights, such as an outright 
sale, should be compelled to first sue bo have 
a lesser infringement of his rights, such as 
a redeemable mortgage declared invalid be¬ 
fore he can obtain relief in respect of the 
greater injury. 

1 result, the appeal is allowed, the 

lower Court’s decrees ate set aside and the 
suit is remanded for disposal upon its merits. 
Costs in the lower Courts will abide and be 
provided for in the final decree. 3rd respondent 
will pay the appellant's costs in this Court 
^ud bear his own. The appellant is entitled 
to have the Court^fee on the Second Appeal 
refunded. 

V. N. V. ApfeaX allowed. 

Z. K. 

< (6) « lud. Gas. 6T8 : (1918) M. W. N. 739; 35 
M. L. J. 864 ; 8 L. W. 455. 
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OUDH judicial COMMISSIONER’S 

COURT, 

Civil Revision No. 186 of 1923. 

January 22, 1924, 

Present: —Mr. Daniels, J. G. 

The President ZARDOZI UNION, 
LUCKNOW— Plaintikp—Applicant 

versus 

BASHIR KHAN— Defendant—Opposite 

Party. 

Societies Registration Act (XXI of 1860), ss. 9, J9— 
Penalty imposed by Society^ when can be recovered— 
Rules framed bejo tc rcgistrutioii lodged with Registraft 
force of. 

Seotion 9 of the Sooietiea Regiatration Act impHe* 
that in order to be ceooyecable in a Oourt of law, a 
penalty imposed by a society registered under tbs 
Act, must have been imposed in the manner prescrib¬ 
ed by the Aot and not otherwise, that is to sayt 
breach of a bye-law duly made in aooordanoe with 
the rules and regulations of the Society, or, if the 
rules do not provide loi the making ot bye-laws* a 
bye-law made at a general meeting by the oonourrent 
votes of three-fifths of the members present, [p. 557i 
ool. l.J 

The mere fact that certain rules ftamed by a 
Society before registration are lodged, after registra¬ 
tion, with the Registrar under seotion 18 the Socie¬ 
ties Registration Aot, does not invest them with any 
special legal foioe. [p. 557, ool. 1.] 

Revision against the judgment of the Judge* 
Small Cause Court, Lucknow, dated the 13^^ 
October, 1923. 

Mr, Bisheshwar Nath Srivasiavai for the 

Applicant. 

Mr. Bameshwar Dayal^ fer the Opposite- 
Party. 

JUDGMENT. —This is an applioation io 
revision on behalf of the Zardozi Union or 
Sooioty of embroiders of Lucknow, which is • 
Society registered under the Societies Be^toa- 
tion Aot (XXI of I860). The applicant society 
filed a suit in the Small Causa Court to 
cover from the defendant arrears of subsonp* 
tion and a penalty of Rs. 16 imposed on 
him by the managiog committee of the Society* 
The claim for arrears of subscription was de¬ 
creed but the claim to penalty dismissed and 
it is in lespeob of the latter amount that the 
present applioation has been filed. The rules 
of the Society authorise the managing 
tee to impose a penalty up to Ba. 25 op any 
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member wbo fails to pay bis subsoriptioD 
promptly. These rules were made before tlie 
society was registered bat a oopy of them was 
lodged with the Begistrar under seotioo 18 of 
the Act. The faot that they were so bled 
does uot, however, invest them with any speci¬ 
al legal force. Section 9 of the Act provides 
for the recovery in a Court of law of any 
pecuniary penalty imposed for the breach of 
a bye-law duly made in accordance with the 
rules and regulations of the Society, or, if the 
rules do not provide for the making of bye¬ 
laws, any bye-law made at a general meeting 
by the concurrent votes of tbree-hftbs of the 
members present. It is admitted that the 
penalty in the present case Is not covered by 
this section ; but it has been argued that it is 
recoverable under an implied contract because 
the rule under which it was imposed was 
passed unanimously at a meeting at which the 
defendant was present. I agree with the 
Court below that this contention cannot be 
accepted, To accept it would render sections 
9 and 10 of the Act altogether superfluous. It 
is a case of inclusio unius exolusio alterius. 
Section 9 clearly implies that in order to 
be recoverable in a Court of law a penalty 
must have been imposed in the manner pre¬ 
scribed by the Act and not otherwise. I agree 
with the view taken by the Court below and 
accordingly dismiss this appUaatlon with costs. 

Z, E. Application dismissed. 


MADRAS HIGH COURT. 

Seoonp Civil Appeal No. 1753 op 1922. 

January 31/1924. 

Present : —Mr. Justice Wallace. 

MAUTBIPBAGADA GOWRIKANTAM and 
OTHERS—Defendants—Appellants 

versus 

MANTIPBAGADA BAMAMUBTHY and 
OTHERS —Plaintiffs -Bbspondents. 

Tna m-^gftmaw Service laaxa ^Ef^ranohisement, 
effect of^Besumption and rc-gra/nt--Dislinction between 
service and personal Inams— I^resoriptive title against 
grantee of service laam, proof of—Madras Act IV of 
1883, IF a/1868 and VIII of 18M, operation of. 


The eofraaohi^omeat of a norvioe inatn is a olear 
and usequivooal raiamptioo by (loverameQt of the 
land and the issue of a title deed auaouDts to a re-gtaob 
wbtoh oreales a new title Id the graatee. [p. 65J, 
ool. 1.] 

MtiSti Ve^ikata Jagannadha Surma v. Muati Vec- 
rahhadrayya, 61 Ind. Caa. C67 ; 44 M. 643 ; 41 M. 
L. J. 1 : 84 C. L. J. 16 : 14 L. W. 69 : M W. 

N. 401 ; 30 M. L. T. 14 : 26 0. W. N. '60i ; (1922) 
A. I. R. {V. 0.) 9<3 ; 4S I. A. 244 (K C ) ; Venhata v. 
Rama, 8 iM. 249 ; U Ind. Jur. 185; 8 lad- Deo. (N. b.) 
172, followed. 

Gunnisan v. KamaJeshi Aiyar, 26 M. 33'J; 17 JI. 
L. J. 101 ; 2 I\l. L. T. 101. RingoJa Lakshmi- 

pathi T. Bommireddi Palli Chalamayya, 80 M. 484; 
Neelaehalamv. Kamaiaju, 14 M. L. J. 438 ; and 
Jdarapalli Dhanush, Kolirayudu v. Viinkatarat7iant, 
69 Ind. Cas. 65 ; 88 M. L. J. 820 ; 11 L. W. 
463, held overruled. 

The distinotion between the enfranohiaement of a 
service inam and that of a patsooal inam is that the 
latter is a mere release of the seevioe obligation,that is 
a release by the Crown of its reversionary interests, 
while the former is a resumption the land by 
Government and a re^grant of it to whomsoever 
Governmant pleases, although ordinarily the re-grant 
would be to the holder of the ofhoe at the time of the 
enfranohisemeat. [p. 658, ool. 2.] 

No one claiming adversely to an mam title-deed 
oan succeed on a prescriptive title unless he proves 
either that there was no inam at all or that Govern¬ 
ment had DO right left in it at the time of the re¬ 
sumption, that is, that his presoription was for more 
than sixty years at the date of the grant, [p. 569, 
ool. 1.] 

Madras Aots IV of 1862 and IV of 1B68 are mere 
legal statements of the evidentiary value of an inam 
title deed and Madras Aot VIII of 1869 merely saves 
the existing rights of oooupanoy holders or kudiva- 
ramdars already on the land. [p. 668, ool. 2 and 659, 
ool. 1.3 

Talikoivda Lakshminarasimham v. Talikonda Ven- 
kataratnayamma, 70 Ind. Cas. 642 ; 80 M. L- T. S34, 
referred to. 

Appeal against the decree of the Court of 
the Additional Subordinate Judge, Vizaga- 
patam, in A. 3. No. 154 of 1922 (A. 8. No. 395 
of 1921, on the file of the District Court, Viz- 
agapatam) preferred against the decree of the 
Court of the Additional District Munsif, 
Vizianagaram> iu O. 8. No. 212 of 1921 (O. S. 
No. 28 of 1920, on the file qf the Court of the 
Principal Distriob Mimsif, Vizianagaram). 

Mr. T. Suryanara^ana, for the Appellants. 

Mr. K. N, Bajagopala Sastri, for the 
Beepondents. 
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JUDGMENT.— The plaintiff, the seventh 
defendant and another were the eons of 
one Bogyapparaju. The plaint property was 
a Mira$i Karnam inam enfranchised in the 
names of the seventh defendant, the plaintiff 
and Suryanarayana, who were the three sons 
of Bogyapparaju, and the first defendant who 
is the brother of Bogyapparaju, Suryanarayana 
died long ago. The plaintiff sued for one half 
share in the property on the footing that the 
Ist defendant had no right in it. The first 
defendant relied on a family arrangement in 
1905 in which the plaintiff and the seventh 
defendant gave up their third shares to 
the first defendant. The District Munsif 
upheld that arrangement and dismissed 
the suit on the ground that the first 
defendant had been in adverse possession 
for more than 12 years since 1905. In the 
lower Appellate Court it was argued that, as 
the enfranchisement of the inam was in 1911, 
the property was until then the absolute pro¬ 
perty of Government, that the first defendant, 
if he was from 1905 to 1911 prescribing for a 
title for adverse possession, could so prescribe 
against Government only and bad nob complet¬ 
ed such title, that no adverse possession was 
running from 1905 against the plaintiff since 
the plaintiff’s title only began in 1911, and 
that the title of any of the grantees under 
the inam title deed began only on the date of 
the enfranchisement, namely, in 1911. The 
lower Appellate Court accepted that argument, 
and gave a decree for plaintiff. The first 
defendant appeals. 

There are two main lines of argument for 
the appellant, first, that enfranchisement and 
grant of an inam title-deed means nothing more 
than a removal of the service obligation on 
the land and does not in any way affect the 
manner in which the land was previously held 
or affect the rights of those previously hold¬ 
ing it. whether members of the service-holder’s 
family or outsiders ; and secondly that, even 
if it be held that the inam title deed implies 
total resumption of Government and re-grant, 
that re-grant will not avail to disturb the pre¬ 
existing rights in the land, of persons not 
claiming any title or spes in the office, and 
particularly, will not rid the land of any right 
in the land acquired by outsiders by adverse 
possession. These points were argued on the 
assumption that, if the enfranchisement does 
nob svail bo break the running of the adverse 


possession in favour of the first defendant, 
then the first defendant’s title by adverse 
possession is perfected. 

On the first point I am quite clear that 
it cannot now be considered good law in the 
face of the Privy Council pronouncement of 
Venkata Jagannadha Sarma v. Musti Veera- 
bkadrayya (1). That decision interpreted an 
inam title deed of exactly the same terms as 
the present one and of almost the same date, 
It lays down clearly that the lands comprising 
the emoluments of the Kamam office are 
attached to the office as such, so that, even if 
a stranger to the family is appointed, the land 
goes with the appointment, that eligibility to 
the office is a personal matter though the land 
goes with the office and is impartible, and that 
Government, in the act of enfranchisement, 
severs the land from the office and allows the 
office-holder for the time being to enfranchise it 
The Full Bench ruling in Venkata v. Bawaffl 
and other rulings which have followed it 
are approved in that decision and other rulings 
of this Court which do not follow Venkata v. 
Bama (2) for example, Qunnaiyan v. Kamahsh* 
Aiyar [3) and Pingala Lakshmipathi v, Born* 
mireddi Palli Chalamayya (4) are disapproved 
of. The whole trend of that decision was set 
out and relied on in S. A. No. 287 of 1931 in 
this Court, with which I respectfully 
It was there clearly pointed out that the dis¬ 
tinction between the enfranchisement of a 
service inam and that of a personal inam is 
that the latter is a mere release of the servioo 
obligation, release by the Crown of it® 
sionary interests, while the former is a roswDP* 
tion of the lard by Government and a r®* 
grant of it to whomsoever Government pleasea 
although no doubt ordinarily the re-gi^ 
would be to the holder of the offio® at the 
time of the enfranchisement. The app®l"° 
relies on the wording of Act IV of 1863, 

IV of 1868 and Act VIII of 1869 and the 
ruling in Talikonda LakshrniMirasitnhaim 
Talihonda Venkataratmayamma (5). The ^ 
two Acts are mere legal statements of tn 

(1) 61 Ind. Oaa. 667; 44 M. 648; 41 M. 

C. L. J. 16; 14 L. W. 69; (1931) M. W. N. ®01; W ^ 
L. T. 14; 96 C. W. N. 809 ; (1922) A. I. R R 
48 1. A. 244. (P. C.) 

(2) 8M. 2i9; 9 Ind. Jur. 186; 8 Ind. Pao. 

172. 

(3) 26 M. 889. 

(4) 8o M. 434 ; 17 M- L. J. 101; 2 M. L. IE- IW* 

(5) 70 Ind. Cas. 642; 80 M. Ii. T. 884. 
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evidentiary value of the inam title-deed, while 
Act VIU of 1869 Boem to me merely to save 
the existing rights of oooupanoy holders or 
Itudivaramdars already on the land. It has 
been pointed out to me that Aot VIII of 1869 
in terms only applieii to inam title-deeds 
“ heretofore iasued ” and this point seems to 
have been overlooked, if I may say so with 
respect, by Spencer, J. in Talikoyida Lakshmi- 
n(if(isimhcLin v. ^alikoitdd Vinkdtdi'dtTi-x- 
yamma(6). It does not follow from the Aot that 
inam title deed issued after it did nob create a 
title where no title existed before. The other 
learned Judge, Eamesam, J. proceeded on the 
footing that the case does not prevent an 
aggrieved party whose name was already in 
the title-deed, from showing that another 
name was included in it by mistake. I may 
also note that the pronouncement on this 
point in that case was not necessary for the 
decision of the case, since the decision proceed¬ 
ed on a finding of estoppel dlitinde. I, tliere- 
fore, follow what I conceive to be the rdtio 
decidendi of the case and hold that the en¬ 
franchisement of a service inam and the 
issue of a title-deed thereupon creates 
a new title in the grantee. I do not in any 
case understand the first defendant to contend 
here that the name of the plaintiff was includ¬ 
ed in the inam title-deed by mistake other 
than failure to give effect at the time of the 
issue of the title-deed to his own title by ad¬ 
verse possession. There is no plea before me, 
for example, that the grantees were nob at 
the time holders of the service. 

This brings me bo the second point name¬ 
ly, whether assuming that the first defendant 
has been in exclusive possession of the land 
for more than 12 years before suit, that pre¬ 
scriptive title can avail against the rights of the 
grantees under the title-deed. Such an argu¬ 
ment has been considered in S. A. No. 287 of 
1921 above, and it was there decided that no one 
olaiming adversely to the inam title-deed can 
succeed on prescriptive title unless he proves 
either that there was no inam at all or that 
Gkjvemment had no right left in it at the time 
of the resumption, that is, that bis prescrip¬ 
tion was for more than sixty years at the date 
of the grant. The first alternative does not 
arise here since it is not contended that the 
land was not service inam. As to the second 
aMiemative the appellant argues that it is not 
neoessary fox him to presoribe against Govern¬ 


ment and that it is sufficient if ho had pro¬ 
scribed against the plaintiff, who claims under 
the title-deed. Since, however, I hold it is 
cloar'on the authority of Venkdta, JaQd^- 
nadhdswami v. Musti Vecrahhddrdyya (1) 
that enfranchisement is a clear and unoQuivo- 
cal resumption by the Government of the land 
and a re-giant to whomsoever it pleases, it 
follows that, unless Government had at the 
time of the resumption no right to resume, 
the Isb defendant has no case. If the rulings 
relied on by him Necldohdlnm v. Kdma- 
raju (6), and Iddrapiilit Diidtiush Koti- 
Tdyudu V. Vdnkdyald Venkataraindvi (7), 
imply the contrary, they must be taken to have 
been overruled by the case, which was pro¬ 
nounced in 1921. The case oi Mdjdtidth Alii v. 
Khaji Mis Mujafdr Alii (8), is a case of a 
kbaji inam, to which the case has no applica¬ 
tion and is not in point here, Different consi¬ 
derations as pointed out in that case, apply to 
the cases of personal inams. 

Another point might have been taken, 
namely, that, as the first defendant is one of 
the grantees presumably be was an office¬ 
holder prior to the grant and, therefore, was 
holding not adversely to the office-holder 
bub on his or their behalf. Bub as there is 
no evidence as to who actually was the 
bolder at the time of the grant and as the 
case can be disposed of on the lines indicated 
above without going into the Question, I need 
not consider it any further. 

6. I hold, therefore, that the finding of the 
lower Appellate Court is correct. The Second 
Appeal is, therefore, dismissed with costs. 

V N. V. Appeal dismissed. 

Z. K. 

(6) 14 M. L. J. 4B8. „ . V 

(7) 59 Ind. Gas. 65 ; 88 M. L- J. 320 ; 11 L. W. 

(8) 77 Ind. Cas. 668 ; 46 M. L. J. 791; 18 Xj. W. 

887 ; (1994) M. W. N. 63: (1994) A. I- B. (M). 291; 88 

M. U T. 176. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT 


Civil Revision No. 153 op 1923. 
January 15, 1924. 


Present Mr. Neave, A. J. C. 


LiAL EEAN and others—Plaintiffs 

—Applicants 

versus 

KIMMAN KHAN and another_ 

Defendants—Opposite Party. 


Contract Act {IX of 1872) ss. 23. ^6, 2T-Public 
poUcy, agreement opposed io-agrecmcnt to'live among 
paiticular Community ^-whether can be enforced. 

Sections 29, 26 and 2T of the Contraot Act cannot 
be regarded as exhausting all the instances of agree 
ments which are contrary to public policy 


An agreeinent by which a man binds himself to 
associate for the whole of his life only with a certain 
body of his iellow-men and to abstain completely 
from assooiating with another body is oppSsed to 
public policy and ought not to be enforced. 


In consideration of the marriage of defendant No. 2 
to a girl belonging to the oommunity of the plaintlfis, 
the defendants, father and son. agreed to live among 
the community of the pUmtifls and agreed to pay I 
fine of Rs. 5, if they ever left it. ^ ^ 


Held, that the agreement was 
public policy and no penalty could be 
breach. 


one opposed to 
claimed for its 


Revision against the order of the Additional 
JuQgSj bDi&ll CsfUSd Courtp LuokiioWe 

Meesre. M. Wasim, A. Bauf and Manohar 
Lal^ for the Applioants. 

Mesers, Bisheshar Nath, Niamat UlUh and 
Eaj Kumar Bose, for the Opposite Party. 

JUDGMENT—This is an appUoation 

under section 25 of the Provinoial Small 

“'s revision of an order 
of the Additional Judge of the Small Cause 
Court of Lucknow dismissing the plaintiffs- 
apphoants claim for recovery of Rs. 50 on the 

basis of an agreement executed in their favour 
by the defendants* 

The facts of the case are that the BhisU 
community of Lucknow is divided into two 
suMivisions known as Tat Chauk and Tat 
Ohkimandi. The plaintifTs are the Chaudhris 


of Tc>t Chauk and the two defendants who are 
father and son, originally belonged to Chik- 
mandi. Some time ago a marriage was ar¬ 
ranged between the defendant No. 2 and the 
daughter of a member of Tat Chauk. The 
plaintiffs refused to allow the marriage ffo take 
place unless the two defendants left Tat Gbik- 
mandi and became members of Tat Chauk. 
An agreement was executed by the defendauti 
in favour of the Chaudhris of Tat Chauk 
under which they undertook to join Tat Chauk 
for the term of their lives ‘ on account of jus¬ 
tice and good management of that Tat ’ and to 
pay a dne ijurmana) of Rs. 50 if ever they 
deserted Tat Chauk, After the marriage had 
taken place the defendants gave notice to the 
plaintiffs that they were not bound by the 
agreement and some months later left Tat 

Chauk and returned to Tat Chikmandi. 

■ 

The present suit has been 61ed on the basis 
of the agreement to recover Rs. 60 as damages 
for its breach, various pleas were taken by the 
defendants such as undue influence and want 
of consideration but the case has been decided 
on a preliminary point contained in the third 
issue framed. This was that the agreement 
was illegal and against public policy and not 
enforceable at law. The learned Judge has 
^lied on a decision of the Calcutta High 
Court reported in Nitye Shaha v. Shoohd 
Shahaii). Imthat case the defendants badbeen 
fined by the ^amindars for associating with 
certain members of their caste who had been 
found guilty of some offence against caste ous- 
toin and bad then joined the society of the 
plaintiffs in whose favor they executed the 
following agreement. 

We shall eat and sit in your community 
and move therein, and, therefore, you pay the 
above fine for us. We shall not, without 
your pei mission, join any other community. 
If we do, we shall pay Rs. 50 with interest. 

The plaintiff brought a suit in the Small 
Cause Court at Dacca not on account of con¬ 
tribution towards the fine which had been 
paid by them on behalf of the defendant hot 
simply on the ground of breach of contract. 
The Judge referred the case to the Calcutta 
Ehgh Court for opinion on this point. 

(1) 10 W. R. 849 ; 2 B. L. B. S. N. 4 (6). 
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” Can an agreemenb (thus to remain for over 
in a parbioular oommunity of men ) be on- 
foroe<3, or a penalty, as above, allowed for 
breach of that agreement. ? " 

Sir Barnes Peaoook in delivering the judg¬ 
ment of the Bench decided “ We are of opi¬ 
nion that such an agreement cannot bo 
enforced and that the suit ought to be 
dissmissed." 

The learned Counsel for the applicants 
admits that ho is unable to distinguish the 
facts of that case from those of the present 
case but he contends that the decision in that 
case was bad in law. His argument is that 
the only grounds of public policy on which a 
contract can be held unenforceable In this coun¬ 
try are those provided in the Indian Contract 
Act and that unless this agreement can be 
brought under one of the sections of that Act 
it mast under section 10 be held to be a law¬ 
ful contract. He refers to page 166 of Pollock 
and MuUa*s oomtnentary on the Act and cer¬ 
tain rulings of the House of Bords quoted 
therein to the effect that the contract must 
be enforced unless it infringes a principle of 
public policy recognized by the law and that 
the doctrine of public policy should not be 
extended beyond the classes of cases already 
covered by it. He contends that the Tais of 
the Bhistis are nob castes but trading associa¬ 
tions or guilds and that an agreement to 
belong to one or the other is as lawful as an 
agreement to become a life-member of any 
club or similar associations. 

This argument from analogy ignores the 
power possessed by any member of the club 
or association to resign from it whenever he 
pleases. Obviously the onerous part of the 
agreement in question is not the promise to 
join a particular society but the undertaking 
not to quit it under penalty of a 8ne. The 
defendants fulfilled their promise by joining 
the -plaintiff’s society. It is because they 
afterwards left it that they are now to be 
penalised. 

As has been pointed out by the learned 
Advocate for the defendants sections such as 
23, 26, and 27 of the Indian Contract Act can¬ 
not be regarded as exhausting all the instances 
of agreements which are contrary to public 
policy and I am unable to hold that in extending 
the doctrine to such a case as the present, the 
10—71 


learned Tudgos of the Calcubba Sigh Court 
unduly strained the law. It seems bo me 
clear that an agreement by which a man 
binds himself to assooiabo for the whole of 
his life only with a certain body of his fellow 
men and bo abstain oomplebely from associa¬ 
ting another bodv is one which ought nob bo 
be enforced and for the breach of which no 
penalty can be claimed. 

I accordingly reject this application with 
costs. 

Z K. Application rejected. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 18 op 1921. 

January 17, 1924, 


Present :~Mr. Justice Wallace. 


AIYtSA BEVI AMMAfj —Plaintiff 

—Appellant 


versus 

KALA'^DARSA ROWTHER and another—- 
Dependants—Respondents. 


Adverse posseasio^i^MortgaO^i void possession under-^ 
Mortgage, converted into sale, void-^Possession, whether 
adverse — Redemption, right of. 


Where a peraoix who ia not th© legal guardian ol a 
Muhammadan minor exeouted a mortgage of the 
minor's properties on behalf of the latter and the 
mortgagee is put into possession of the properties, 
the mortgage is void and the mortgagee begins to 
prescribe for a mortgagee’s title by adverse posses¬ 
sion, If subsequently, the same pecpon oonverte the 
mortgage into a sale, the sale is equally void as 
agAiost the minor, but the nature of the mortgagee’s 
possession is altered and from the cUte of the sale he 
begins to pcesoribe for a title as full owner, and after 
the expiry of the statutory period from the date of 
the sale, the minor’s title to the properties is com¬ 
pletely extinguished. The minor does not obtain a 
right of redemption on the sale being deolared void, 
if the mortgagee has oorapleted his adverse possession 
o! the absolute title by that date. [p. 503 , ool. I ] 


Sontyana Oopala Dasee v. Inaputalnpuia 
Ind. Gas. 329 ; 44 M. 946 ; 13 Ii. W. 685 : 
W. N. S85 ; 41 M. L. J. 194, referred to. 


Rami, 64 
(1931) M. 


Appeal against the decree on remand of the 
Court of the Subordinate Judge, Mayavaram, 
in A. S. No. 29 of 1917 preferred against the 
deoree of the Court of the District Munsif, 
Mayavaram, in O. 3. No. 316 of 1916. 
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Mr. V. Narasimhn Xyenqar^ tor the Appel¬ 
lant. 


Mr. K. Si^ikara Sa^try, for the Respondents. 


FACTS;— On 5th April. 1893 .Tamab Am- 

mal for herself and as guardian of her minor 
ohildren, the plamtiiT and the 3rd defendant, 
tog^her w th her co-wife Aiyisa Bivi, the 2nd 
def'^ndant (not a party bo the Second Appeal) 
executed a usufruotuary mortgage (Ex. T) of 
the plaint properties for Rg. 650 in favour of 
Kalandarsa Rowbher, the Igt defendant, and 
put him in possession thereof. June 30th 
1898 was the date 6xed for redemption. On 
30bh January, 1900 i. e., after the death of 
Jainab, Aiyisa Bivi for herself and as guardian 
of the plaintiff and the 3rd defendant execut¬ 
ed in favour of the 1 St defendant a sale of 
some properties (Ex. Ilf) for discharging the 
debt due under the aforesaid mortgage and 
other debts. The plaintiff alleging that her 
step-mother, the 2nd defendant was not her 
guardian and that the sale by her was not for 
any necessary and binding purposes, filed this 
suit on lObh August, 1916 for redemption of 
the usufruotuary mortgage of 1893. The 1st 
defendant pleaded that the sale was for neces¬ 
sary purposes and that the •claim for redemp¬ 
tion was barred by his adverse possession for 
more than twelve years. The District Mun- 
sif held that the sale by Ex. Til was for 
purposes binding upon the plaintiff and that 
the suit was barred by limitation and dismiss- 
ed the suit. On appeal by the plaintiff the 
Subordinate Judge confirmed the decree of 
the 1st court. The plaintiff preferred Second 
Appeal No. 2087 of 1918 and the High Court 
Ayling and Coutts Trotter,J.J. held that in view 
of the decision of the Privy Counoil in Imam- 
oandi V. MutsMi (1), the sale under Ex. Ill 
was not binding upon the plaintiff as it 
was executed by her step-mother who was 
not her guardian under the Muhammadan 
ijaw and remanded the case to the Subordi- 
nate Judge s Court for disposal on the question 
of limitation. The latter Court was of opi-, 
nion that the suit was barred under Art. 144 
of the Limitation Act and dismissed the appeal. 

preferred this Second Appeal to 
the High Court. 


Oaa. 618; 45 0. 878; 85 M. L. J. 422* 16 
^ L J. 8(W; 24 M. L. T. 980 ; 28 0. L. J. 409; 28 0. 

55’ ® 20 Bom. L. R. 1022; 1919 

M. W. N. 91; 9 L. W. 618; 45 I. A. 73 (P. a). 


Mr. V. Narasimh'i Aiyengar, for the Appel, 
lant.—The High Court on a former occasion 
has held that the sale, Ex. Ill, is not binding 
upon the plaintiff. If the sale goes, the mort¬ 
gage of 1893, Ex. I stands. In the plaint I 
affirm the mortgage and ask for redemption of 
the same. 

(Wallaci, <7.—If the sale is void, the mort* 
gage is also void. How can you affirm a void 
transaobion?) 

If the mortgage is void, it is nob binding 
upon the plaintiff but the Ist defendant hav 
ing come into possession of the properties 
uuder the void mortgage, his possession can 
only be that of a mortgagee and he oan pre* 
scribe only for a mortgagee’s interest in the 
properties. He cannot prescribe as a fall 
owner. His status being that of a mortgagee, 
the plaintiff is entitled to redeem. Sunivand 
Gopata Da<iee v. Tnaputalapula Eami (2). The 
Article applicable is not 144 but Art. 148 
whiob gives me 60 years. Khiarajmal v. Dam 
(3) is conclusive on this point. 

It is of course open to parties to convert 
possession as mortgagee into possessioD as 
owner by mutual arrangement or agreement 
{Vide Mudigadu v. Maneam Gopalu Beddy (4) 
and Karnam Kandasami Pillai v. Chinappd 
(5). But in this oasa there was no saoh ar^ 
rangemeot or agreement binding upon the 
plaintiff for, on the date of Ex. Ill, she was a 
minor, and her step-mother hod no power 
under the law to bind her by any. Even it 
Ex. lit be treated as any suoh arrangement, 
the High Court has already he^d that it is not 
bindiug upon the plaintiff. 

Therefore possession taken by the Isb defen¬ 
dant under Ex. I retains its original obaraoter 
Byari v. Puttama (6); Rarminni v. Kerala 
Varma Valia, Baja (7); Ghiraklcal Kovilagath 
V. Saidammadath Ayakomba (8) ; Kuttiarath 

(2) 64 Ind. Oas. 328; 44 M. 946 ; 13 L, W. 68ft 
(1921) W. N. 385; 41 M D J. 191. 

(3) 32 0. 296; 1 0. L X 684; 32 I. A. 28; 8 Sat. P- 
0. X 734; 9 O.W N. 201; 2 A L. X 71; 7 Bom- It. B. 

(L C.) _ 

(4) 68 Ind. Gas. 216; 18 L. W. 400 ; (1921) M. W. 

N- 261, ^ , 

(5) P2 Ind. Gas. 603 ; 18 L. W. 423; 40 M. u .X 
106; ri92l) M. W. N. 1; 29 U. L. T. 167; 44 M. 288. 

(6) 14 M. 38; 5 Ind. Deo. (N.S.) 37. 

(7) 16 M. 166: 5 Ind. Deo. (N. S.) 465. 

(8) 7 Ind. Gas. 268; 8 M. L. T. 809; (1910) M. W. 

N. 460. 
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Eunhunni Panikar y. Raman (9) ; and unless 
he has been in possession for 60 years tiie 
plaintiff’s right to redeem is not barred. 

If tbe plaintiff is entitled to redeem, an* 
other question that arises is on what terms 
she should be allo'wed to do so. 

{WallacBt J. —Before you go to that, I shall 
hear tbe other side on the question of limita¬ 
tion.) 

E. Sankara Sastri, for the Beepondent.—If 
£iX. Ill is void and not binding upon the plain¬ 
tiff Ex. I is equally void and not binding. Pos¬ 
session taken by 1st defendant under Ex. 1 
was adverse and whatever its original nature 
was it was converted into possession as owner 
from the date of Ex. Ill and he has been in 
possession as absolute owner sinoe 1900. 
The suit having been brought up in 1916, it 
is barred by hie adverse possession. 

JUDGMENT. —The ruling in Jamam- 
handi v. Mutsaddi 45 Cal. 878 which was 
relied on by this Court in its judgment of 
lOtb February, I9‘z0 for the bolding that the 
sale Ex. Ill is not bicding on the plaintiff is 
equally in point to hold that the mortgage Ex 
1 is not binding on the defendants. Both 
transfers, being by a person not guardian of 
the minors, are equally void. 

So that the position is this: let defen¬ 
dant was admitted into possession in 1893 
under a void mortgage. The nature of his 
possession after that was nevertheless that 
of mortgagee and not absolute trespasser 
(See Gopala Das.ee v. Rami (2) and he began 
then to prescribe by adverse possession 
lor the legal status of mortgagee, which, if his 
possession was not altered or disturbed he 
would acquire, after twelve years of such 
possession ; i. s.i the plaintiff would after 
such a period of 12 years be barred by 
limitation from contending on the ground that 
th** mortgs^e was a void one, that let defen¬ 
dant was not even mortgagee. Bub while tbe 
1st defendant was thus presoribing for a legal 
mortgage title, tbe same mortgagor on behalf of 
the plaintiffs chose to sell the property to him 
in 1900 under Ex. Ill, This sale no doubt was 
equally void as the mortgage was. But it bad 
tbe legal effect of altering the nature of tbe 
possession which let defendant had in the 
property. He began in 1900 to prescribe by 

( 9 ) fia Ind. Om. 676; 96 H. L. T. 863; 10 U W. 
i97: (1919) M. w. N, 743* 


adverso possession for a vendee’s title just as 
in 1893 he had begun to prescribe for a 
mortgagee’s title, and that the manner of his 
possession was prescribing for full ownership 
was known to the party who bad deliberately 
converted the mortgage into a sale. 

It seems to me, therefore quite clear that 
after 12 years from 1900 Ist defendant had 
prescribed by adverse possession for a full 
vendee’s title, i. e., absolute ownership, and 
that it is not open to plaintiff now to oonteod 
that the mortgage title emerges again when 
the sale is held void, and the defendants must 
therefore prescribe for 60 years. Tho plaint¬ 
iff's guardian converted the possossion of Ist 
defendant as mortgagee into that of vendee. 

If it should be argued that tbe a.d verse 
possession as vendee vanishes when the sale 
is held void, it must in the oiroumstaDoes of 
this case equally follow that the adverse pos¬ 
session as mortgagee vanishes when the 
mortgage is held void. The plaintiff would 
then be in a worse case, sinoe then 1st defend¬ 
ant would have been an absolute trespasser 
since 1893. and the suit would be long barred 
by limitation. 

The Lower Appellate Court’s decision is 
correct, and 1 dismiss this appeal with costs. 

z. K. Appeal dismissed. 


PATNA HIGH COURT. 

First Civil Appeal No. 93 op 1923. 

March 25, 1924. 

Present: —Mr. Justice Jwala Prasad 

NEKO TEWARl and others— 

Appellants 

versus 

KISHUN PRASAD PANDBY AND OTHERt 

—Eespondents. 

Court Fees Act iActVU o/ 1870) s. (77) (c), 3c)u 
ll, Art. 17 {Uli—Suit/or declarfltion and consequen¬ 
tial relief ^Appeal—Belief Unvoted to declaration^ 
Court-fee payable. 

Whdcs in an appeal arising out oi a suit lot a de- 
olaratioa and oonsequential relief, the relief soaght 
la limited to the deolaration, tbe appeal falls onde| 
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Actiold 17 of Bobedule II to the Court Fees Act and 
Court-fees are payable accordingly, [p. f.ti?, col. l.j 

Where in a declaratory suit consequential relief is 
sought it is the value of the oonsequential relief that 
determines the duty to be levied upon the plaint, 
[p. 565, ool- 2.J 

Case-law discussed. 

Stamp Referenco by the Taxing Officer. 

Mr. Janak Kishore, for the Appellanta. 

JUDGMENl,—This is a reference by 
the Taxing Officor under - the Court-P'ees Act, 
and the question raised is whether the memo¬ 
randum of appeal in the present case is taxa¬ 
ble under the Court-Pees Act, under Schedule 
II, Article 17, or Section V clause (ivj (c) of 
the Act. Under the former, the defendants 
Nos. 15 to 21 filed the memorandum of appeal 
on a Court-fee of Rs. 15. They are aggrieved 
by the decree passed by the Court below in a 
suit by the piaintifis-laDdiords for a declara¬ 
tion that the lands in suit are their bakasht 

lands and of their co-sharere-defendante. The 
reliefs claimed in the plaint are as follows 

(1) On consideration of the facts set forth 
above as also of the fact that defendants 
Nos. 1 to 6 and 16 to 21 acquired no haslit- 
/(an right to the lands entered in Schedules 
Nos. 4 to 8, below, by virtue of the purchase 
alleged by them as referred to above; that 
defendant Nos. 1 to 6 have no right to or 
possession over the lands mentioned in sche¬ 
dules Nob. 4 and 6; that the father of defen¬ 
dants Nos. 1 and 2 and defendant No. 3 are 
vaetejarzidars of defendants Nos. 6 to 14 
who are in possession in their stead, a dec¬ 
laratory decree may be passed by the Court 
in favour of the plaintiffs to the effect that 
the lands set out in Schedules Nos. 4 and 5 
are not kasit lands of defendants Nos. 1 to 6. 
that the lands mentioned in Schedules Nos. 6 
to 8 are not the kaskt lands of defendants 
Nos. 15 to 21 and that all those lands being 
as they are the mahlks' lands, zerait and 
bakasht are fib bo be partitioned in the said 
partition case. 

An injunction may be issued by the Court 
for the stay ol the batwara proceedings and 
it may be ordered that u-til the disposal of 
this suit the parties should nob proceed with 
the batwara case. 


(3) Costs in Court with interest may be 
awarded. 

(4) Any other relief to which, in the opi¬ 
nion of the Court, the plaintiffs be deemed 
entitled, may be awarded to them. 

In paragraph 18 the plaintiffs valued the 
relief No. 2 for injunction at Rs. 600, for the 
purpose of Court-fee and paid a Court-fee of 
Rs. 37-8 0 with respect thereto. They also paid 
a Court-fee of Rs. 10 in r.spaob of relief No. 1 
for a declaratory decree. Thus they paid a 
Court-fee of Rs. 47-8-0. The value of the 
suit for the purpose of jurisdiction was stated 
to be Rs. 13,000 which represents II annas 
share of the plaintiffs in 132 5 bigbas. On 
this valuation the plaintiffs were called upon 
in the Trial Court bo pay an advoloTtrn 
Court-fee which they did pay. A temporary 
injunction was issued during the trial of the 
suit. The decree was passsed in the following 
terms:— 

Suit be decreed with costs. Disputed lands 
are declared to be bakasht maliks and should 
be partitioned as such. 

The terms of the decree exactly agree 
with those set forth in relief No. 1 of the 
plaint, which the Subordinate Judge had held 
to be a purely declaratory relief. 

Against this decree two appeals have 
been preferred one by defendants 1 to 6 and 
the other by defendants 15 to 21. We are 
concerned with the latter appeal only* The 
appellants are interested in some of the lands 
covered by the suit, and their appeal is con¬ 
fined bo those lands only. The appeal is 
diieoted against the deolaration made in the 
decree referred bo above, and the appellantfl 
pray that it be declared that the lands 
claimed by the appellants are their kOitht 
lands and that they are not the fatsidOiTs of 
the plaintiffs. 

The temporary injunotion as a oonsequeQ* 
bial relief prayed for in the plaint 
granted during the pendency of the suit ana 
lasted till the termination of the suit* ^1* 
has now oeased to exist and is no longer 
Bubjeot-matter of contention between the par¬ 
ties. 

The appellants valued the appeal at 
Rb. 4,906-2-0 being the price of 44 biohas, the 
subject matter of the appeal, and paid a Court 
fee of Rs. 15 " under schedule II, Arbiole 
clause (vi) ” of Act VH of 1870, 
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The Stamp Beporter reported that the 
memorandum of appeal was insudioietibly 
fltamped by Bs. 337-8-0. The Taxing Offioar 
has agreed with the view o( the Stamp Be* 
porter aud has referred the matter to me as a 
Taxing Judge for deoision. 

The oontention in supports of the view i® 
that the suit against which the appeal ha® 
been hied was a suit (or a declaratory deoroe 
plus ooDsequential relief, and although in the 
appeal the relief is only a declaratory one the 
Court-fee must be levied upon the reliefs 
sought in the plaint aud not upon the reliefs 
sought in the appeal. Aocordingly, it is said 
that the Court-fee leviable on the memoran¬ 
dum of appeal should be advalorem under 
seotion 7, clause (iv) (c) of the Court Fees 
Act, that is, for a deolaration with oonsequen* 
tial relief, and not Bs. 16 only which the ap¬ 
pellants have paid under Article 17, clause (3) 
of Schedule H of the Act, although the relief 
in the appeal is only for a declaration. 

It is conceded that the view is opposed to 
authorities ; for instance, vide Rup Chand v, 
Fateh Chandt (l). It is, however, contended 
that the view taken in those oases is not cor¬ 
rect and is not borne out by the true interpre¬ 
tation of the relevant provisions in the 
Court-Fees Act and a plain reading of 
Article 17, Schedule II referred to above and 
relied upon by the appellants. That Article 
says :— 

“Plaint or memorandum of appeal or oross- 
objection in each of the following suits. 

(i) to alter or set aside a summary 

decision or order of any of the 
Civil Courts, not established by 
Letters Patent, or of any Reve¬ 
nue Court ; 

(ii) to alter or cancel any entry in a 

re^ster of the names of proprie¬ 
tors of revenue-paying estates. 

(iii) to obtain a declaratory decree 
where no oonsequential relief is 
prayed ; 

(iv) to set aside an award; 

(v) to set aside an adoption. 

(vi) Every other suit where it is not 
possible to estimate at a money- 
value the subject-matter in dis¬ 
pute, and which is not otherwise 

provided for by this Act. 

(1) 11 Ind. Oae. 8& A. 706; 6 A. Jj- J. 621- 


The contention is that the Article will apply 
only to a memorandum of appeal in the suits 
of the nature mentioned in the aforesaid 
clauses of the Article ; for instance, the Arti¬ 
cle will apply to a memorandum of appeal in 
a suit to obtain a declaratory decree where no 
consequential relief is prayed (clause 3J but 
where the suit is for a declaratory decree and 
consequential relief the memorandum of 
appeal from a decree in that suit will not 
come under the Article although the 
relief in the appeal may be only to 
obtain a declaratory decree and no conse¬ 
quential relief is prayed. In short it is said 
that the reliefs in the plaint, and not the 
reliefs in the memorandum of appeal, will 
determine the clause under which the Court 
fee is to be levied. 

It is said that the suit in the present case 
was a suit to obtain a declaratory decree where 
consequential relief was prayed for and con¬ 
sequently the suit did not come under clause 
(3) or clause (6) of Article 17, but it came 
under Section 7, clause (iv) (o) of the Act. 
This section reads as follows 

The amount of fee payable in suits to 
obtain a declaratory decree or where 
consequential relief is prayed shall be 
computed according to the amount at 
which the relief sought is valued in the 
plaint or memorandum of appeal. 

It is said that the suit unquestionably came 
under this class and hence the amount of fee 
payable in the appeal should be computed 
according to the amount at which the relief 
sought .was valued in the memorandum of 
appeal. It seems to be a very plausible argu¬ 
ment, but it is difHoult to give practical effect 
to it. Conceding that Section 7. clausa (iv) 
(o) applies to the memorandum of appeal in 
the present case, the question is how the 
amount of the fee payable upon the memo¬ 
randum of appeal should be computed. 
The suit was to obtain a declaratory decree 
where consequential relief was prayed. 
The consequential relief was a prayer 
for a temporary injunction directing that the 
partition of the property should not take place 
during the pedenuy of the suit. Where in a 
declaratory suit oonseqaential relief is sought, 
it is the value of the consequential relief that 
determines the duty bo be levied upon the 
plaint. There is no dispute as to this, and in 
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fact it is concluded by authorities. I need nob 
discuss in detail the foliowing authorities cited 
at the Bar: — 

Ckethru Mahto v. Khaja I^uhammad Karim 
Klawah ['},). The Secretary of State Jor India 
V. Basaioa Singh (3). Bachappa Subrao Jad¬ 
hav Desai v. Shidappo Venkatrao Jiidkav 
Desai Baj Krishna Dey y. Bipin Behari 
Dey (5) and Sahib Ditta v Nannjau Das (6). 
Most of these authorities were considered by 
this Court in the case of Shama Pershad Sahi 
V. Sheoparson Singh (7), and it was there laid 
down that where consequential relief is sought 
the plaintiff is bound to tix a reasonable valu* 
tion upon the consequential relief. Beference 
in this case has been made to the cases of 
Omatid Batul v. Nauji Kuar (8) and Boidya 
Nath Adya v. Makhan Lai Adya (9). 

In the case of Azimuddin Sahib v. Kadirsa 
Bowther, (10) it was held that in a suit for 
declaration and for injunction as a consequen¬ 
tial relief the plaintiff is entitled to value the 
injunction alone for the purpose of jurisdiction 
and Court-fee, and the declaration and the 
injunctions are not to be separately valued. 
Therefore, in acting under section 7, clause 
(iv) (c) the Court-fee will be payable upon the 
value of the consequential relief. In the present 
appeal no consequential relief has been sought. 
Therefore, the appellants cannot be required 
to value the relief which they have not at all 
asked for, and consequently no Court-fee can 
be paid upon an imaginary relief. Therefore, 
although the suit originally came under sec¬ 
tion 7, clause (iv) (o), its nature changed after 
the relief for injunction ceased to exist. 
Hence the aforesaid provision will no longer 
apply. In order to get rid of this difficulty, 
the learned Government Advocate says that 
it is in the absolute discretion of the appel¬ 
lants to value the relief in any way they 
like and they can even put an arbitrary value 

(2) 50 Ind. Cas. 838; 4 F. L. J. 397. 

(8) 17 Ind. Caa. 764; 19 P. W. R. 1913; 67 P. R. 
1918; 17 P. L. R. 1913 Sup. 

{i) 50 lod. Caa. 380; 34 C. W. N. ?3; 46 I. A. 24; 

17 A. L J. 418; 36M. Li. T. 298. 8e M. L. J. 437: 
99 0. L. J.462; 21 Bom. L- R. 489 43 B. 607; 10 
L. W. 374: 1 U. P. h. R. (P. 0.) 88 (P.O.). 

(6) 17 Ind Cas. 163; 40 G. 245; 16 0. L. J. 194; 

17 C. W. N 591. 

(6) 15 Ind. Cas. 272; 182 P, W. F. 19;2; 936 P. L. 

R. 1912. 

(7) 41 Ind. Cas. 95; 8 P. L. J. 894; 3 P- L. W 17P. 

(8) 6 C Ij. J. 437; 11 0. W. N. 705. 

(9) 17 O. 160; 8 Ind Deo. (N. S.) 994. 


upon the relief under section 7, clause (iv) (o), 
and relies upon the cases of Azimuddin v. 
Kadirsa Bowther (10) and Vachhani Keshahhai 
V. Vachhani Nanbha BavajiiXl), Be that as it 
may, the consequential relief no longer exists 
and hence a non-existent relief cannot be 
valued. Tbe suggestion of the learned 
Government Advocate does not at all solve tbe 
difficulty. The memorandum of appeal there¬ 
fore, is incapable of being dealt with under 
section 7, clause (iv) (c). 

The learned Government Advocate then 
suggests that the Court-fee payable on the 
memorandum of appeal should be calculated 
upon tbe value of the subjeot-matter in dis¬ 
pute and ad-valorem court-fee should be paid 
under Schedule I, Article I of the Act. That 
Article is for tbe purpose of determining the 
amount of court-fee payable after the pecuni¬ 
ary valuation of the suit or appeal is deter¬ 
mined. The pecuniary valuation is determin¬ 
ed by reference to Section 7 and by finding out 
under which of the clauses in that section the 
particular plaint or memorandum of appeal 
would come. The suit was for a temporary 
iojunobion as a consequential relief. The in* 
junction was sought for pending the disposal 
of the suit and was granted at an early stage 
of the suit. Thereafter the suit was r^uoed 
into a mere suit for deolaration and it was 
tried as such with the result that the dMl^a- 
tion was given in favour of the plaintiffs. 
Therefore at the stage when the plaintiffs 
filed their memorandum of appeal they appew- 
ed against the suit in which deolaration 
out consequential relief was prayed. The 
nature of the relief sought may vary, as m 
this case, at the stage when the appeal is pre¬ 
ferred, and the court-fee leviable will be upon 
the altered relief in appeal: vide Kishunptit^ 
Misir V. Hast Pandey (12) where the suit for 
poBsession, pure and simple, was decreed, but 
a condition was imposed in the decree that the 
plaintiff shall pay off all inoumbranoes on the 
property. The plaintiff obtained posseBBion of 
tbe property, but appealed againt tbe condition 
as to the payment by him of all enoumbranoes 
on the property. It was held that he was 
to pay oourt-fee upon the value of f>ho 

(10) 43 Ind. Caa. 995; (ltl8) M. W. N. 40. 

(11) 1 Ind. Oas. 108 ; 83 B. 807; 11 Bom. L. R. 8U; 0 
H. L. T.38a 

(13) 67 Ind. Cas. 481; 6 P. J. 466. 
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eDoambranoes as that was the relief sought 
for in the appeal. The appellants in the 
present ease only want in appeal a deolara^ 
tion without any oonsequential relief, and I 
think in the oiroumstanoes the suit should be 
treated as falling under Artiole 17, Sohedule 
II of the Aot. The arguments against the 
view are not oonvinoing enough to entitle us 
to alter the prevailing praotiee or to go 
against the weight of authorities in the other 
High Oourts. The learned Vakil on behalf 
of appellants presses for his costs on the 
ground that the learned Government Advo* 
oate has opposed in this case. X think he is 
entitled to two gold mohurs. 

z. K. Order accordingly. 


MADRAS HIGH COURT. 

Second Civiii Appeaig No. 602 of 1921. 

January 33, 1934. 

Present: —Mr. Justice Wallace. 

SUPPAt GOUNDAN and another— 
Defendants —Appellants 

versus 

KANDA5WAMI GODNDAN— Plaintiff- 

Respondent. 

Pro-note—Endorsement by guardian of minor— 
Endorsement in personal capacity, validity of —Ap¬ 
peal, second-^Finding of fact baaed on no evidence, 
vfiether binding. 

Where the endorsement of transfer of a pronote 
was signed the guardian of the minor eon of the 
payee, bat there was nothing eibher in the body of 
the note or appended to the sigaature to show that 
she signed as guardian ; 

Seld, that the 'transferee of the note oonld not be 
regarded as the holder of the note and had no locus 
standi to maintain a suit upon it. [p. 567, ool. 3.] 

A finding of faot based on no evidanoe is not 
binding on the oouet in second appeal [p 567, ool. 3.] 

Appeal agaiusti the decree of bhe Snd Addi* 
tional Subordlnabe Judge, Coimbabore, in 
A, 8. No. 9 of 1920 (A. S. No. 366 of 1920 on 
bhe 61e of bhe Disbriob Court, Coimbatore) 
preferred against bhe decree of bhe Additional 
Dilbld^ Munsif, Cdmbabore, in O. 3. No. 420 

X ' > * ^ 


Mr. S. Subramania fi/er, (or the Appellants. 

Mr. S. Muthiah Mudaliar, for bhe Respon¬ 
dent. 

JUDGMENT. —This appeal may be dispo¬ 
sed of on the short ground that there is no evi¬ 
dence that the plaintiff is bhe bolder of the 
pronobe. The allegation in the plaint was 
that the guardian of the minor son of the 
payee transferred the pronote to plaintiff in 
her capacity as guardian. In the written 
statement defendants challenged this allega¬ 
tion and put plaintiff to strict proof of it. 
Plaintiff has made no attempt to prove it. 
The endorsement of transfer is signed by the 
lady in her personal capacity, and there is 
nothing either in the body of the note or ap- 
oended to the signature to show that she 
signed as guardian. Both the lower Courts 
have merely inferred, on no evidence, that 
obe signed as guardian. The oases relied 
c n by the District Munsif are of very little 
assistance, since in each case it has to be 
decided on its own facts whether the endor¬ 
ser endorsed as guardian or not. 

When plaintiff was put to proof of this 
point and called no evidence, his suit must 
fail. It is not a case where evidence was not 
available. The widow, signatory could have 
been called and attestors could have been ex¬ 
amined on the point. 

I 6nd that the plaintiff has no locus staiidi 
to maintain this suit and that the lower Courts 
have erred in law in coming to a finding of fact 
on no evidence. I reverse the judgment 
and decree of the lower Appellate Court and 
dismiss plaintiff’s suit with costs to defendants 
bbrougboub. 

V. N.Jv. Order accordingly. 

z. K. 
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PATNA HIGH COURT. 

Second Civtr. Appeal No. 520 op 1920, 

July 23, 1921. 

Present :—Sir Jwala Praead, Acting Chief 
Justice, and Mr. Justice Ross. 

MATHURA PRASAD— Dependant 

—Appellant 

versus 

NAJU khan— Plaintiff and THAKUR 

GO PE AND OTHERS—DEFENDANTS— 

Respondents. 

Transfer of Property Act {JV 0 / 1882) 8. 11G» appli~ 
cability of^^Landlord and tenant—Holding over^ what 
oonstitnUs—Consent of laudlord* absence of—Disposses* 
sio»» of icnanf—Posscssic-Ji, suit for^ by dispossessed 
tenant, whether lies. 

The ptinolple of seotioa 116 of the Transfer of 
Property Act, applying to the boKHog over by a 
tenant after the expiry of bisi lease, implies that the 
tenant is left in oooupation of the teoanoy by the 
oonseot of the landlord, express or implied, and un¬ 
less there is a new privity of oontraot between the 
parties after the expiry of tiie term, the old terms 
oannot be enforced between them. Cp* 568* ool. 2.] 

The possession of a tenant who holds without 
the oonsent of the landlord is no better than that of a 
trespasser, and onoe he is dispoesessed by a person 
who olaims under a settlement from the landlord, be 
oannot recover possession of the tenancy on the 
strength of his former possession, [p. 569, col. 1.] 

Messrs. S. M. Mullick, J. Prasad and 
L. K. Jka, for the Appellaut. 

Mr. IF. H. Akhari, for the Respondents. 

JUDGMENT. 

Jwala Prasad, A.C J.— This is an appeal 
by the defendant drst party against whom the 
plaintiff has obtained a decree for ejectment 
from the land in suit. The land was settled 
with the plaintiff for a term of 9 years from 
1316 to 1324 F. By a kabala dated the 17th 
March 1917 it was settled with the defend^ 
ant ffrst party by the defendants 2 to 7 who 
are the maliks proprietors of a 7 annas share. 
Defendants 8 and 9 are proprietors of the re* 
maining 9 annas of the milkiat right by virtue 
of their purchase on the 9bh June 1918 



from the defendants Nos. 1 and 2 of the third 
party defendants. They of course were 
not parties to the settlement with the 
defendant first party. On the strength of 
bis settlement the defendant first party die* 
possessed the plaintiff from the laud in dispute. 
The plaintiff instituted criminal proceedings 
which were dismissed on the 12th January 
1918 and subsequently in a proceeding under 
section 144 started at the instanoe of 
the plaintiff the possession of the defendant 
was conhrmed. Hence the plaintiff instituted 
the present suit to recover possession of tbeland 
from the defendant first party making all the 
landlords parties to the suit. The chief 
ground upon which the plaintiff olaims the 
land is that although his lease expired in 
1224 F, that is, September 1917, yet he oon* 
tinued to be in posseseion of the land and was 
entitled to bold over unless and until he was 
lawfully ejected under the Bengal Tenanoy 
Aot by the landlords The landlords did not 
contest the suit and defendants 8 and 9 pleaded 
ignorance of the settlement either with the 
plaintiff or the defendant first party. The 
defendant first party contests the suit upon 
the ground that after the expiry of the lease 
of the plaintiff he was a mere trespasser 
upon the land and was liable to be ejected by 
the defendant who had taken settlement of 
the land from the landlords. 


The plaintiff’s contention prevailed in the 
Courts below. They were of opinion that 

the plaintiff was a non-ocoupanoy tenant in 

respect of the land in dispute and after the 
expiry of the term he held over on the berms 
of his original lease and that he was therefore 
not a trespasser. The defendant had nm 
taken settlement from all the proprietors ana 
the settlement was nob bona fide. He was a 
mere trespasser and had no right to dispossess 
the plaintiff. 

The position taken by the Courts beloW 
appears bo us to bo untenable. The land was 

leased for a berm of years and after ^ 
piry of the lease the landlords were entitleo 

to eject the plaintiff. He could hold 
only with the consent of the landlords. ^ ? 
principle of seobion 116 of the Transfer® 
Property Act applying bo the holding 
a tenant after the expiry of his lease impn^ 
that he was left in oooupation of the tenancy 
by the consent of the landlords express or 
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implied and thati is the reason why the land¬ 
lords are entitled to entoroe the terms of the 
expired lease. Unless there was a new pri¬ 
vity of contract between the parties after the 
expiry of the term, on no principle can the 
old terms be enforced as between the parties. 
In the present case far from there being any 
consent the plaintiff's case is that the land¬ 
lords are in collusion with the defendant 1st 
party and that be was dispossessed on account 
of that collusion. The dispossession in the 
present case therefore is virtually by the 
landlords. The plaintiffs therefore had no 
title to the land and his suit for a declaration 
of title must fail. As be was not in lawful 
possession, that is to say, without the permis¬ 
sion of the landlords, his possession was no 
better than that of a trespasser, and once hav¬ 
ing been out of the land he cannot recover 
possession of it on the strength of his former 
possession when dispossession has taken place 
by a person who ostensibly claims to have 
settlement from the landlords. The question 
of hona Udes or mala fides does not at all 
arise and I have not been able bo appre¬ 
ciate the use of those berms by the learned 
Subordinate Judge. Even if the settlement 
was made by the landlord for the purpose of 
dispossessing the plaintiff that would be a valid 
and bona fide settlement, the object being 
lawful as the term had already expired and 
every landlord is expected to settle his land in 
anticipation to take effect from the expiry of the 
previous settlement. Nor does it matter that 
the settlement with the defendant 6rsb party 
was only by some of the landlords. It appears 
that the settlement was by the landlords 
defendants 2 bo 7 of the 3rd party, defendants 
were the entire body of landlords on the date 
of the settlement with the 1st party. Defen¬ 
dants 8 and 9 were purchasers from some of 
those defendants at a date subsequent to the 
settlement. Even if the settlement was as I 
observed above by some of the landlords the 
title of the defendapt ffrst party cannot be 
said bo be so defective as to render him a tres¬ 
passer on the strength of it. 

The result is that differing from the view 
taken by the Courts below we set aside the 
indgmeot and decree of the Courts below and 
dismiss tbe plaintiff’s suit with costs through- 
ont. 

Rom, J.—1 agree. 

K. Order set aside. 



OUDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Bevision No. 33 of 1924. 

April 23. 1924. 

Present: —Mr. PuUan, A. J. 0. 

The G. I. P. RAILWAY COMPANY, 

BOMBAY, AND ANOTHER 

—Dependants - Applicants 
versus 

MATHURA DAS and another—Plain¬ 
tiffs —Opposite Party. 

Provincial Small Cause Courts Act {IX of 1887) 
S. 25— tried by Court not having jurisdiction-^ 
Bevision. 

Where owing to the miarepreaentation of the plain- 
tifi a eait is tried in a Court which has no jutiadio- 
tion to try it, and a decree is passed, the decree is 
liable to be set aside in revision, [p. 679, col. 1.] 

Application for revision against the decree, 
of the Additional Judge, Small Cause Court, 
Lucknow, dated the 27tb September 1928. 

R. B N. N. Ohoskal and Mr. Qanesh 
Prasad^ for the Applicants. 

Mr. Sailen Boy, for the Opposite Party, 

JUDGMENT.- -This is an application for 
revision of a decree passed by the Small Cause 
Court, Lucknow. The plaintiffs in the suit 
alleged that certain goods bad been despatched 
to them at Lucknow from Bombay and that 
they bad been tampered with in transit. A 
notice was ^ven to this effect to the G. I. P. 
Railway and also to the Secretary of State as 
representing the O. & R. Railway. The rail¬ 
way concerned was unable to trace the oon- 
signmeub and asked for further time from the 
Court. It now appears, that the reason why 
the consignment was not traced was, that lb 
was despatched to Cawnpore and nob to Luc¬ 
know. This fact, bad it been known, would 
have ousted the jurisdiction of the Court. It 
was nob known until the G. I. P. Railway 
found out a clue to the original railway re¬ 
ceipt. lb was, however, known all along to the 
plaintiffs whose own invoice shows that the 
goods were despatobed to Cawnpore and nob 
to Lucknow. The plaintiffs have, therefore, 
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obtained a decree as far as the G. I. P. is 
ooDcerned through mis-stating their plaint 
and concealing facts which were known 
to them. Had the facts been properly disclos¬ 
ed the G. I. P. Railway might have been 
able to make a valid defence. As the 
Oudh and Rohilkhand Railway sued through 
the Secretary of State, there is an order on the 
file dated 25th September, the day on which 
the evidence was taken, as follows:— 
“ Defendant 2 is discharged and its name to be 
struck off from the plaint. It will get its costs 
from plaintiffs.” 

This refers to the Secretary of State and 
through a pure oversight on the part of the 
decree-writer, due to the fact that the Judge 
made no further mention of this order in his 
judgment, the decree was wrongly prepared 
against defendant No. 2. The proceedings 
therefore are faulty in two respects ; in the 
first place, owing to misrepresentation of the 
plaintiffs the case has been tried by a Court 
which has no jurisdiction, and in the second 
place the decree is contrary to the order pass¬ 
ed by the Court. In such a case I am bound 
to interfere. I set aside all the proceedings of 
the lower Court from the time of the institu¬ 
tion of the plaint and I order that the plaint 
be sent back to the lower Court for procedure 
according to law. As the lower Court had 
no jurisdiction to entertain the plaint it will 
now be returned for presentation to the proper 
Court. Owing to the failure of the appel¬ 
lants, even when they filed their appeal, to 
ascertain material facts apparent from the 
record, I make no order as to costs. 

z. K. Case remanded. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 27 op 1923. 

November 12, 1923. 

Present :—Sir Dawson Miller, Kt., K. C., 

Chief Justice, and Justice Sir B. K. Mulliok. 

DIPA MAHTON —Appellant 

versus 

SHBO NANDAN PRASAD AND OTHERS 

—Respondents. 

Bengal Te7mancy Act {VIII of 1885) 5. 158 B~Deoru 
/or cmsolidated rent of two holdings^Sale of (n» 
holding—Purchascft position of^Pufchas&r'o/ portion 
of holding ^Aiinuhnent of incuntbrances. 

Where a decree is obtained for the consolidated 
rent of two holdings and one of tbe holdings is sold 
in execution ot the decree, the sale does not confer 
upon the puroha.^er any greater title than the right, 
title and interest of the iudgment'debtor. The same 
is the case where a portion of a holding is sold in 
execution of a deoreo for rent of the bolding, [p* 
ool. 1.] 

There ia nothing in section 158 B of the Bengal 
Tenancy Act which givee to a purobaaec in execution 
of a rent decree the right to acquire the-rights men¬ 
tioned in the seobion except by a purchase of the 
entire bolding, [p. 571, ool. !•] 


Mr. Jalgobind Prasad Singha, for the 
Appellant. 

Mr. S. N. Sahaif for the Respondents. 


JUDGMENT. 

Miller, C. J. —The dispute in this oaM 

is between tbe auction-purchaser at » B*1J 
in execution of a decree for arrears of md® 
and the mortgagee or rather the transferee 
of the mortgagee of the bolding. The ques¬ 
tion which arose was whether the purchaser 
had acquired the whole interest in the 
holding by his purchase at the auction saJa 
or whether he had merely acquired the nghti 
title and interest of tbe judgment debtor. 
In the former case he would be entitled to 
annul the incumbrance of the mortgage. In 
the latter case he would nob. The appellant 
is the auction-purchaser. The rent of the 
holding was payable partly by a cash rent 
and partly by bhoviali rent. After the decree 
the portion of the holding upon which the 
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oash rent) alone was payable was pub up for 
sale and purohaaed by the appellant. 

The learned Subordinate Judge on appeal 
from the Muneif found that there were in fact 
two holdings, in one of wbioh the rent payable 
was nagdi and in the other bhowalit and that 
the deoree was a decree for consolidated 
arrears of reut in respect of those two hold¬ 
ings. 

The learned Judge of this Court on appeal 
agreed with the decision of the lower Appellate 
court and came to the oonlusion that the 
question was really one of fact and dismissed 
the appeal. 

It is not disputed that if there were in fact 
two holdings then the suit for a consolidated 
rent of the two holdings and a subsequent sale 
in execution of a deoree would not confer upon 
the purchaser any greater title than the right, 
title and interest of the iudgment-debtor. In 
my opinion the learned Judge was perfectly 
right in coming to the conclusion that the 
question was one of fact and he was not 
therefore, eotitled to disturb the findings 
arrived at by the lower Appellate Court, but, 
in any event, it seems to me that the plaintiff 
is in this case upon tbs horns of a dilemma, 
because either there were two separate holdings 
in respect to which a suit was brought for 
their consolidated rent or if the holding was 
one only, then only a portion of it was subse¬ 
quently sold in execution and it was that 
portion only which the purchaser acquired. 
There is nothing in section 158 B of the 
Bengal Tenancy Act or indeed in any other 
section so far as it has been drawn to our 
attention which would give the purchaser 
the right to acquire the rights therein men¬ 
tioned except by a purchase of the whole 
holding. So that if he purchased a portion 
only of the bolding he did not acquire the 
rights therein mentioned but merely the right, 
title and interest of the judgment debtor so 
that from any point of view it seems to me 
that this appeal must be dismissed with 
costs. 

Mullick, J .—^I agree. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 792 op 1921, 

February 6, 1924. 

Present :—-Mr. Justice Wallace. 

LEKKALA EAMU NAIDU and 
ANOTHE u—P laintiffs—Appellants 

versus 

VBTCHADAPU NAYANAPPA— 
Defendant—Respondent. 

Civil Procedure Code (Act V of IQOS) Sch. Il, Para. 
15 ~ Arbitration Award based Compromise- 
Validity of' 

An award passed by arbitrators a pending suit, 
which merely embodies a compromise of the parties 
themselve-i before the arbitrators is a perfectly valid 
award [p. 672, col. 1.] 

DeoNarain Roi y. Jaisiri Rai, W. N. (1896) 
259 and Mihr Alt Shah v Muhamviad Husan, A. W. 
N. (1892) 70 : 14 A. 4l3 : 7 Ind. Dec. (N S.) 633, fol¬ 
lowed. 

Such a proceeding is as much an adjudioatloa of 
the case as is a deoree of Court founded on a com¬ 
promise. [p. 572, ool. 1] 

Appeal against the deoree of the Court of 
the Subordinate Judge, Vizagapatam, in Appeal 
Suit No. 174 of 1920 (Appeal Suit No. 324 of 
1920 on the file of the District Court, Vizaga¬ 
patam) preferred against the decree of the 
Court of the District Munslf of Chodavaram, 
in Original Suit No. 395 of 1920. 

Mr. P. Somaswidaram, for the Appellants. 

Mr. Y. Suryanarayanat for the Bespondenb. 

JUDGMENT. —The argument put forward 
in this case is that an award passed by 
arbitrators in a pending suit, which merely 
embodied a compromise of the parties them¬ 
selves before the arbitrators is not a valid 
award and that it was the duty of the 
arbitrators merely to record the compromise 
and pass it on the Court to deal with. I am 
not referred to any reported ruling which 
supports this proposition. On the other hand 
there are two reported rulings Deonarain Bai 
V. Jaisiri Bai (1), and Mihr Ali Shah v. 
Muhammad Susan (2), to the contrary, both 
of which refer to arbitrations in pending suits. 

(1) A. W. N. (1886) 359. 

(2) A* W. N. (1892) 79 ; 14 A. 413 ; 7 Ind. Deo. 
(N. 8.) 682.. 
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I canDob eeo oq priociple why arbitrators 
should not accept a compromise of the parties 
before them and set out their award in terms 
thereof. Such a proceeding is as much an 
adjudication of the case as is a decree of a 
Court founded on a compromise. To admit 
that an award may be challenged on the 
ground that the arbitrators bad not themselves 
independently considered and decided the mat¬ 
ter would be contrary to the principle laid 
down in section 15, second schedule. 

In my opinion the decision of the lower 
Appellate Court is right and this Second 
appeal is dismissed with costs. 

V. N. V. Appeal dismissed. 

Z. E. 


PATNA HIGH COURT. 

Civil Revision No. 254 of 1922. 

November 19. 1923. 

Present ; —Mr Justice Kulwant Sahay. 

KI3HEN PRASAD— Petitionee 

versus 

SAS3ARAM LIME, Ltd —Opposite Pabty. 

Negotiable Imtruments Act {XXVI of 1881) bs. 48, 
44, 45, 118— Cheque-~C(»i,sid€raiion’^Holdcr in due 
course^ Presumption—Pariia I emsidera tion—Decree 
against drawer, whether can be passed. 

Under section 118 of the Negotiable Instruments Act 
there is a presumption that a oh^que was drawn for 
oouslderation, that an eBdorsement appearing on it 
was made for oonsideiatios and that the endorsee is a 
''holder in due oourae". The presumption ia a 
rebuttable one and it is open to the drawer or the 
payee of cheque to prove that theobeque was drawn 
without consideration, or that the endorsement was 
made withoat consideration, but so long as the pre¬ 
sumption is not rebutted by evidence it must be 
presumed that the cheque was drawn for oonsidera- 
tion and that the endorsee is a holder in due oourse. 
[p. 673, col. 1.] 

Where the drawer of a ohAque admits partial con¬ 
sideration for the cheque, or partial consideration is 
proved against him a decree oan be passed against 
him to the extent of the consideration admitted by 
him or proved against him. [p. 573, ool. 


Messrs. Bay T, N. Sahai and Z>, N. Varmat 
for the Petitioner. 


Mr. S. S. Bose, for Mr. S. Dayal, for the 
Opposite Party. 


JUDGMENT. —This is an application in 
revision under section 25 of the Provincial 
Small Cause Courts Act. The petitioner was 
the plaintiff in the suit and he brought the snib 
for recovery of a sum of Rs. 89-11*0 besides 
interest on the basis of a cheque drawn by 
the defendant No. 1 in favour of the defendant 
No. 2. It appears that the defendant No. 2 was 
a contractor under the Sassaram Lime, Ltd. 
and that his contract was to throw earth 
work for construction of a road. The defend* 
ant No. 2 was given orders for the work on 
the 29bh October 1921, Measurements used 
to be made and bills used to be submitted by 
the defendant No. 2 to Mr. Durant the 
Superintendent of the defendant No. 1 
payments were made from to time. Advaooe 
payments appear to have been made before 
the measuremcints were made and the 
bills submitted, and hual accounts used to he 
made up after the bills were checked, and the 
sums actually louud due were paid. Dp to 
the 14th of February 1922 fully payment 
appears to have been made to the defendant 
No, 2 by Mr. Durant for works done up to 
that date. 


The plaintiff’s case is that on the lObh of 
March 1922 Mr. Durant as Superintendent of 
the defendant company drew a cheque for 
Rs. 89-ll*0 in favour of the defendant * 
for work done by the defendant No. 2. The 
defendant No. 2 endorsed the cheque in fa^ow 
of the plaintiff on the 11th of March 
He presented the cheque to the Bank of Bihar 
on the 18th of March 1922. The cheque was 
dishonoured, and the present suit has been 
brought for recovery of the sum o 
Rs. 89-11*0 besides interest either from “he 
defendant No. 1 or from the 
No. 2 whoever may be held liable. Ihs 
defendant No. 2 did not appear and 
the suit. The defendant No. 1 appeared M 
contested the suit on the ground that t 0 
amount payable under the cheque Tvas i 
excess of the work done by the defendan 
No. 2 : that Mr. Durant had been dismiss®^ 
on account of his aocouabs nob being 
tory ; and that the defendant No. 2 was ask 
to return the cheque and the Bank was wso 
instructed to stop the payment thereof. 
defendant No. 1, however, admits that a sum 
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of Rs. 24:-9>0 was due to the defendant No. 9 
and alleges that the balanoe of Rs. 65 odd 
was in exoeas of the amount aolually due. 
He further pleaded that the transfer of 
the cheque by the defendant No. 2 to 
the plaintiff was a collusive transaction. The 
learned Judge of the Court of Small Causes 
put down two issues for determination ; first, 
whether the cheque was issued without con- 
sideration, and second, whether the plaintiff 
got the cheque from the defendant No. 2 for 
value paid. 

As regards the first issue the learned Judge 
has come to a finding on a consideration of 
the evidence that the defendant No. i was 
liable for Rs. 24-9-0 only for work done bet¬ 
ween the 14th of February and 22ad of Feb¬ 
ruary 1922, and that to this extent the cheque 
was for consideration. Upon the second 
issue the learned Judge has come to the con¬ 
clusion that the plaintiff was not a hona fide 
endorsee of the cheque for value. He has 
accordingly dismissed the suit. The plaintiff 
has come up to this Court in revision against 
this decree of the Court below. 


The cheque was payable to the defendant 
No. 2 or bearer, and under section 9 of the 
Negotiable Instruments Act the plaintiff 
would be a “holder in due course,” if he 
became the possessor of the cheque without 
having sufficient cause to believe that any 
defect existed in the title of the person from 
whom he derived bis title. Under section 118 
of the Negotiable Instrument Act, the presump¬ 
tion is in favour of the plaintiff. Under clause 
(A) of section 118, it must be presumed that the 
cheque was drawn for consideration, and that 
the endorsement was made for consideration. 


Under clause (9) of section 118 it must also be 
presumed that the plaintiff is a holder in 
due course.” The presumption is a rebutta¬ 
ble one, and it was open to the defendant to 
prove that the cheque was drawn without 
consideration, or, that the endorsement was 
made without oonideration; but so long as 
the presumption is not rebutted by evidence, 
it must be held that the cheque was drawn for 
consideration, and that the plaintiff is a 
“ holder in due course. ” The defendant No. 2 
does not appear in the case and does not 
adduce any evidence to rebut the presumP' 
tion arising in favour of the plaintiff as regards 
^the endorsement being for conuderation ; and 


the learned Judge in the Court below was 
clearly wrong in holding in the absence of 
any evidence whatever, that the transfer of 
the instrument by the defendant No. 2 to the 
plaintiff was a collusive transaction and with¬ 
out consideration. His finding is based on 
more surmise and is not supported by any 
evidence whatsoever. I am, therefore, of 
opinion that it must be held that the plaintiff 
is a “ holder in due course.” and that as 
against the defendant No. 2 is clearly entitled 
to a decree. 

As regards the defendant No. 1, although 
the presumption is in favour of the plaintiff, 
but it has been found by the learned Judge in 
the Court below on a consideration of the 
evidence on the record that the consideration 
failed to the extent of Rs. 65'Odd. and that 
the cheque was for consideration to the extent 
of Rs. 24-9-0 only. Having regard to the princi¬ 
ple involved in sections 43, 44 and 45 of the 
Negotiable Instruments Act, 1 think that 
there is no reason why a decree to that extent 
should not bo made in favour of the plaintiff 
as against the defendant No. 1. 

I, therefore, set aside the decree of the Court 
below, and decree the suit to the extent of 
Rs. 24-9 0 as against the defendant No. 1, and 
the balance Rs. 65-2-0 as against the defendant 
No. 2, with proportionate costs and interests. 
The petitioner is entitled to bis costs in this 
Court as against the defendant No. 1. Hearing 
fee two gold mohurs. 

Z. K. Order acoordinqly. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 1073 of 1923. 

February 5, 1924. 

Present Mr. Justice Phillips and Mr. 

Justice Odgers. 

B. VISWANATHA PILLAI— Petitionee 

versus 

T. K. PERIASAMl PILLAI and othebs— 

Respondents. 

Madras District Mwiicipalities Act (V of 1920) s. 808 
(2) U)» rules framed under, rr. 14, 17 —Municipal 
Election—Ballot papers iniiiaUed and marked on face- 
validity of—Identification of votera^Marking of bah 
lot papers, rule requiring lohethcr ultra vires. 
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WheftJ a Municipal Election hold under Rules 
framed under seotion 308 (2) (4) of the Madra’’ Dia- 
triob Municipalities Act of 1020, the polling oflioer ini¬ 
tialled the ballot papers not only on the back as di- 
rentedin Rule 14(1) bub also placed his initials on 
the face of the ballot papers : 

Held (1) that the action of the polling officer did 
not per se contravene Buie Id (1} of the Rules and did 
not invalidate the votes ; 

i2) that suoh act did nob in any way facilitate the 
identifioation of the partioular voters and conse¬ 
quently the provisions of Rule 17 (1) were not in- 
ftingod thereby [p 574, ool. 2.] 

Where the serial number appearing in the coun¬ 
terfoil of the ballot papers was printed not only 
on the back of the ballot papers bub also upon the 
face, although the form prescribed under the Rules 
distinctly stated that the numbers shall be printed 
only upon the back. 

Held, that the number was not a mark by which 
the voters could be identified within tbe meaning of 
Rule 17 (1) and ihe placing of the number on the face 
of the ballot p^ipersdid not invalidate tbe votes, 
ip 575, ool. 1.] 

It must be only from tbe mark itself that tbe 
means of idenbidoation mu^t be obtained so as to con¬ 
stitute a violation of the seoreoy, within tbe mean¬ 
ing of Rule 17 tl) of the Madras MunicipU Election 
Rules. 

The rule providing for the marking of the serial 
number on the back of the ballot paper is a reasona¬ 
ble one made for the identifioation of tbe ballot paper 
and for tbe prevention of insertion of false papers and 
is not ultra vires of the Government, [p. 675, ool. 1 ] 

Petition under section 115 of Act V of 
1903 and section lii7 of the Government of 
India Act, praying the High Court to revise 
the order of the District Court, Triohinopoly, 
dated the 8th November 1923, in O. P. 
No. 126 of 1923. 

Messrs. T. R. Bamachandra Aiyar and 
S. B. Dikshit, for the Petitioner. 

Mr. K. Rajah Aiyar^ for tbe Bespondents. 

JUDGMENT. —This petition relates to 
an election held in the Trichinopoly Munici¬ 
pality, and the only question for consideration 
is whether certain ballot papers that were 
then recorded are valid or not. These ballot 
papers are objected on the ground that they 
infringe E. 17 (1) of the rules for the conduct 
of Elections of Municipal Councillors. That 
rule is as follows:— 


“ Any ballot paper which is not duly 
marked, or on which votes are given to 
more candidates than there are meni' 
hers to be elected, or on which any 
mark is made by which the voters may 
afterwards be identi6ed, shall be invalid." 


In tbe present case, the contention before 
the District Judge of Trichinopoly was that 
these votes were invalid, because tbe polling 
officer had initialled the ballot papers not 
only on tbe back as directed in B. 14 (1) but 
had also placed bis initials on tbe face. This 
placing of initials does nob oontravene 
B. 14 (1) and we agree with the District Judge 
that in itself it cannot invalidate the votes 
and we also agree with tbe District Judge 
that the placing of these initials does not 
in any way facilitate the identification of 
the particular voter and consequently, the 
provisions of Rule 17 (1) have not been in¬ 
fringed thereby. 


In this Court a fresh objection is taken to 
these ballot papers on the ground that the 
serial number which appears in the counter-foil 
for the ballot papers has been printed not only 
on the back of the ballot papers itself but also 
upon its face, although the form prescribed 
under the Buies distinctly states that the 
numbers shall be printed only upon the back. 
It is argued that this number is a mark by 
means of which the voter may be identified. 
The rules, however prescribe that all the 
ballot papers shall have this number upon 
the back and there is no doubt that, when 
the ballot paper is handed to the voter, s 
candidate or hie agent may very easily SM 
this number and make a record of it. Simi¬ 
larly as there is no provision that the baoks of 
the ballot papers shall not be seen during the 
counting, it would appear that, if the candidate, 
had recorded these numbers with the voters 
name against each it would be possible to 
identify the voter of any particular baUw 
paper. The putting of these numbers on tho 
face would render such a process easier stiU 
but it must be remembered that, althou^ 
the Buies are framed with a view to obt^ 
secrecy of voting, it is impossible to defeat all 
attempts which may be made to violate tM 
secrecy, and probably no Buies could W 
framed which could defeat every delibewto 
attempt made by a candidate’s agent to vio¬ 
late seoreoy. It is suggested that even too 
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number on the baok of the ballot paper is 
liable to violate this seoreoy bob it is also 
essential that the ballot paper shall bear 
some mark on the baok for purposes of 
identiboation, for, otherwise there will 
be no means of preventing false ballot 
papers being insetted into the bos. If it 
is onoe oonoeded that this number on the 
baok is essential, we do not tliiok that the ad¬ 
dition of that number on the face would make 
any difference, unless it were proved that a 
list of names with the oorrespouding serial 
number had been prepared and that the 
voters oould, therefore, be identibed. No 
doubt in this case suoh a list might have been 
prepared and the voters identibed thereby, but 
it has been laid down in Woodward v. Sar- 
8on$ (1), that the ideniboation must bo made 
by seeing the paper itself or by reforenoe to 
other available faots. Here the inspection of 
the paper would not reveal the voter's identity 
and, if there is no list suoh as mentioned above 
available for reforenoe, the identity oould not 
be discovered. We think, therefore, that this 
number is not a mark by whiob the voter 
may be identibed within the meaning of 
Buie 17 (l) and in this oonnection reference 
may also be made to the judgment of Field, J., 
in Isaacson v. Durant (2) in whiob he follows 
Woodward v. Sarsons, and says that it must 
be only from the mark itself that the means 
of idenbiboation must be obtained. We would, 
therefore, however, point out bl)ab the printing 
of the number on the face of the ballot paper 
is nob authorised under the Rules and should 
nob be repeated in future eleotions, 

A further contention is raised that the Rule 
providing for the marking of the serial number 
on the baok of the ballot paper is ultra vires 
because it is not oonduoive to the eecreoy of 
the ballot for which purpose the rules were 
framed. As remarked above it is impossible 
to obtain absolute seoreoy if persons are deli¬ 
berately scheming to violate it. The Buie is 
in a reasonable one made for the identiboablon 
of ballot papers and for the prevention of io' 
sertion of false papers and, oonsequently, we 
oannot say that it is in any way ultra vires of 
the Government. 

(1) (1876) 10 0. P. 788; 44 L. J. 0. ‘P. 998; 32 L . 
T . 867. 

(9) 4 O' BC. & H. 84; 64 Ii. T. 664- 


In the result, the petition is dismissed with 
costs. 

V. N. V. Petition dismissed. 

Z. K. 


PATNA HIGH COURT. 

Civil Revision No. 435 of 1923. 

April 28, 1924. 

Present: —Mr. .Justice Das, 

Sheikh HAMIDUR RAHMAN— 
Petitioner 
vers us 

SHAHANAND DAS and OTidERs — 
Opposite Party. 

Civil Procedure Code [Act V of 1908), ss. 115, 148, 
151— Appeal accepted subject to payment of costs with¬ 
in certatn period—Default in payment—Extension of 
time - Power of Court - Revision 

EeotioD 148 ol the Civil Procedure Code applies 
only to the oa^o of an aoh to be dooe by a party under 
the provisions of the Code itself, fp ft76, ool. 1 1 

Where an appeal is aoeepted subject to the oondi- 
tlon that the appellant should pay to the respondeat 
aoectaio sum of money by way of costs within a 
oertain period and the oocditioo is not oomplisd with, 
the Court has no power either under section 143 or 
under seotion 15 \ of the Civil Procedure Code to ex¬ 
tend the time limited in the order for payment of the 
money, [p 576, ool. l.J 

The High Court should not exaroise its powers of 
revision under seotion 116 of the Civil Pcooeduce 
Code exoept in aid of justioe. [p. 576, col. 2-] 

Revision from ao order of the Subordinate 
Judge, Puroea, dated the let August 1923. 

Mr. P. G. Bai, for the Petitioner. 

Mr. S. Uussain^ for Mr, G. G. Pal, for the 
Opposite Party. 

JUDGMENT. —^This application is directed 
against the order of the learned Subordinate 
Judge of Purnea, dated the Ist September 1923. 
The petitioner in this Court was the auction 
purchaser of oertain properties which were sold 
in execution of a Civil Court decree. The 
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opposite party, who is the judgment-debtor, 
applied for setting aside the sale under the 
provisions of O. XXI, r. 90 of the Code. That 
application failed in the Court of first instance. 
On appeal the learned Subordinate Judge 
passed the following order : “ The result is 
that this appeal is allowed and the case re¬ 
manded to the Court below for a fresh trial 
in accordance with law and in the light of 
these directions indicated above. On this 
express condition that the appellants do pay 
to the contesting opposite party respondents 
a sum of Es. 50 as costs within a week 
in default ; therein this {appeal shall stand 
dismissed without further reference to this 
Court.” 

The order was duly signed by the learned 
Subordinate Judge and there is no question that 
it was a good and operative order. It is con¬ 
ceded that the sum of Rs, 50 was not paid by 
the opposite party within the time allowed by 
the Court; but the opposite party made an ap¬ 
plication to the learned Subordinate Judge, 
after the expiry of the period of limitation by 
the Court, for leave to put in the money 
on the ground that he was not aware 
that the money should be filed within 
7 days from the date of the order of the 
Appellate Court. The learned Subordinate 
Judge accepted the excuse put forward on 
behalf of the opposite party and exercised the 
power under section 148 of the Civil Proce¬ 
dure Code and extended the period for paying 
the money into Court. He thought that in the 
oiroumstanoes of the case he should 
exercise his inherent jurisdiction in the 
matter. 

Now, I should like to point out that the 
learned Subordinate Judge had no power 
whatever to exercise under section 148 of the 
Code. Section 148 provides as follows: 
“Where any period is fixed or granted by the 
Court for the doing of any act prescribed or 
allowed by this Code, the court may, in its 
discretion, from time to time, enlarge such 
period even though the period originally fixed 
or granted may have expired.” Now the 
doing of the act in this case, namely, paying 
the sum of Rs. 60 to the petitioner was 
not the doing of an act prescribed or 
allowed by the Code. In these circum¬ 
stances section 148 has no application 
whatever. It is obvious that section 148 
applies only to the oa^e of an act by the party 


under the Civil Procedure Code itself, norm 
my opinion, was there any inherent jurisdic¬ 
tion in the Subordinate Judge to vary the 
order passed by him on the 23rd July 1923. 

But the question is whether 1 should inter¬ 
fere with the order passed by the learned 
Subordinate Judge. It is well settled that 
jurisdiction under section 115 should not be 
exercised by this Court except in aid of jusbloe. 
The respondents were no doubt late in bring¬ 
ing the money into Court; but they were late 
only by a single day, and the ciroumstanoeB 
show that they have a substantial grievance 
in the way the case was tried in the Court of 
first instance. In these circumstances I do 
not think that I should interfere in this oase, 
although 1 am clearly of opinion that the 
order passed by the learned Subordinate Judge 
was wrong. 

I would, therefore, dismiss this applicstiou 
but in the oiraumstanoes of the case, without 
costs. 

z. E. AppliGation dismissed. 

OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Civil Reference No. 2 op 1924, 

July 28. 1924. 

Present :—Mr. Wazir Hasan, J. 0. 

Messrs. LOUIS DREYFUS & Go., 
KARACHI AGENCY AT RUDAULI— 

Applicant 

versus 

EMPEROR THROUGH PRESIDENT 
NOTIFIED area OP RUDAULI 
—Opposite Party. 

U. P. MunicipaUiies {Act II of 1916), ss. 162 (2), 
Sw&-Sec- (1), Cl. {b)-^Budaulit mtifiidareaof’^ottesr 
went of tax non-residents. 

The liability for tax on non-residents, owning 
petty within the limits of the notified area of BudOTi» 
arises in virtue ol the rule framed hy the I'*®®* 
ernment under the U. P. Munioipalities Act, and • 
tax oan he assessed with regard only to the vain 
of their property or trade. The words quoted 
reference whatsover to profits or losses forming 
basis of assessment or exemption. 
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Reference under eeobion 162 (2), U. P. Muni- 
oipalities Act (11 of 1916) by the Deputy Com- 
mieBioner, Bara Banki, with his letter No. 53, 
dated the 5tb June 1924, 

Mr, B. Aditya Prasad, for the Applioant. 

ORDER .—This is a reference under 
section 162 (2) of the TJ. P. Municipalities Act 
(II of 1916) by the Deputy Commissioner of 
Bara Banki in an appeal preferred to him 
by Messrs. Louis Dreyfus and Co., Karachi 
from an assessment of tax of Rs. 120 against 
them by the Committee of notified area in the 
town of Rudauli. The learned Deputy 
Commissioner is of opinion that the case 
raises a question as to “ the principle of 
assessment of a tax.’* He has, therefore, made 
the reference under consideration. But on 
the facts found by him it appears to me that 
there is no such principle involved in the 
case. 

The assessee's objection was that he had 
earned no profits in the business during the 
year for which the tax is assessed and that on 
the contrary he suffered loss. The learned 
Deputy Commissioner on an examination of 
the evidence produced by the assessee has 
come to the conclusion that there was an in¬ 
come of more than Rs. 12,000 and that that 
fact justified the assessment. The amount of 
the tax is the maximum which the Committee 
could impose, so even if the contention of the 
assessee that the tax could be assessed on the 
actual profits alone be accepted, the tax, hav¬ 
ing regard to the finding of the learned Deputy 
Commissioner, was justified. In this view of 
the ease the determination of the principle of 
assessment applicable to this particular case 
is wholly unnecessary. 

It may, however, be pointed out that the 
liability for the tax under consideration 
arises in virtue of the rule framed by 
the Local Government under section 194, 
Bub-seotion (1), clause (b), of the U. P. Muni* 
clpaliticB Act, 1900, regulating the assesement 
of tax on oiroumstanoes and property in the 
notified area of Rudauli. That rule is as 
follows:— 

“ All persens residing or carrying on aiiy 
trade or profeBBion, or owning properly within 
the limits of the notified area shall be liable 
tp be taxed according to tbeir drcumstaDoee 
and property, provided that in the caee of 
I G-78 


non-residents the tax shall be assessed with 
regard only to the value of their property 
within the said area.” 

It is admitted that the case of Messrs. 
Louis Dreyfus and Co. is a case of ” non-resi* 
dents,” the tax as against thorn shall, there¬ 
fore, be ‘‘asses^^ed with regard only to the value 
of their property or trade.” The interpretation 
of the quotation given above is to my mind 
perfectly clear. Those words have no reference 
whatsoever to profits or losses forming the 
basis of assessment or exemption. The learn¬ 
ed Deputy Commissioner has found that 
Messrs. Louis Dreyfus and Co. have dealt 
with no less than Rs. 8,43,683-11-8 worth of 
grain through their Rudauli agency during the 
year 1923, I am, therefore, of opinion that he 
has acted rightly in dismissing the appeal pre¬ 
ferred to him by Messrs. Louis Dreyfus and 
Co. The papers will be returned. 

8. D. Reference answered accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Dborbb 
No. 431 OP 1919. 

January 26, 1923. 

NARBNDRA LAL CHOWDHUBY AND 
ANOTHER—Plaintiffs—Appellants 

versus 

BBNODE BEHARI SADHUKHAN— 
Defendant—Respondent. 

Bernal Tenancy Act iVlIl oj 1936) ««. 50, 115, o%. X 
..^Object o/«. 50—Ralyata-8 fixed rale, status of-^ 
Prciumption under t. 50 —Occupancy laiyat, whether 
excluded from presum^ption^Bent reeeiptefor twenty 
continuous years not produced, effect of. 

A raiyat at a ilxed iita is not created seotion 50 
of the Bengal Tecanoj Aot, Tvhioh merely faroiehea 
a rale of evidence to enable a person to prove with 
facility that he ia a raiyat at a fixed rata Bach a 
raiyat ro&y become a settled raiyat of the village 
under seotlon 20, and thaa aoc^uire a tight of ooou- 
panoy within the meaning of seotion 31. The status 
of a tenant at a fixed rate oan be combined with that 
ol an oooupanoy raiyat, the higher status supersed¬ 
ing BO much of the lower as might be inoonsistent 
with it, and either status might be used as a shield 
so far as it extend, fp. 578, ool. 2.] 
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Aa oooupanof raiyctt is exoladel from the 
category of a rntw^iMor the parpi^ of section 60 of 
the Bengal Taoanoy AOt, nor doo' ‘^eobion 115 debar 
Baoh a rai;/(iMroai tlie benefit of soobioa oO, a^ that 
eeotion only oomes into operation when all possible 
proaaodmg^ under Obapter X have been exhausted, 
[p 678, ool. 2.] 

To entitle a to the benefit of the presump¬ 

tion under seobloo fi") of tbs Boog*l Tenancy Act, 
what has to be eatabliahed ir. not the aotaal payment 
of rent, but the fact that the tenancy has b -en held 
at a oetbain rate. Where, therefore, rent receipts for 
twenty ooutinuous yoars are not produced, but tho 
discontinuous reoaipt^ ptOvduced show that rent has 
been paid at the same for the years covered 
thereby, the Court may, by an application of the 
principle of continuity, infer that there h.iS been no 
change in the intervening periods, [p. 579. ool. 1.] 

Appeal at^ainsb the decree of the Distriefe 
Judge, Hughly, dated the 13bh December 
1918, reversing the decree of the Asaisbant 
Settlement Officer, Hughly. dated the 27th of 
June 1917. 

Dr. Jalunath Kanjihl, for the Appellant?. 

Babu Santosh Kumar Pal, for the Respon¬ 
dent. 

JUDGMENT. —This is an appeal by the 
plaintiffs-landlords in a proceeding instituted 
by them under section 105 of the Bengal 
Tenancy Act for settlement of a fair and equi¬ 
table rent by way of enhancement of the 
existing rent of the disputed holding. The 
defendant has been entered as an oconpanoy 
raiyat in the Rooord-of-Rights. But in 
answer to the claim for enhancement of 
rent be contended that he had the status 
of a raiyat at a fixed rate. In support of this 
position he produced rent-receipts to show 
that he had held the tenancy at the same rate 
for more than 20 years. The Settlement 
Officer held that inasmuch as he was an 
occupancy raiyat he was nob entitled to the 
benefit of the presumption formulated in 
section 60 of the Bengal Tenancy Act. On 
appeal, the Special Judge hold that although 
the defendant might be an occupancy raiyat 
he was entitled to the benefit of the presump¬ 
tion mentioned in section 50. The Special Judge 
then considered the rent-receipts, and although 
receipts for twenty continued years had not 
been produced, he held that there was 
Bufifioient evidence to show that the tenant 
had held at a uniform rate for more than 
twenty years. This presumption in his 


opinion was not rebutted in any wiy. In 
this view be dismissed the applioatioQ for 
enhancement of rent. 

On behalf of the plaintiffs we have been 
pressed to bold that an occupancy raiyat is 
not oubitled to the benefit of section 60. We 
are of opinion that this contention is opposed 
to tbo clear terms cf sub-seotion (l) of that 
section which provides that where a raiyat 
and his predecessors-in-intereat have held at a 
rent or rate of rent which has not beeo ohaug' 
ed from the time of the Permanent Settle* 
ment, the rent or rate of rent shall not be 
liable to be increased except on the ground of 
alteration in the area of the holding. This 
embodies the substantive rule of law. Sub¬ 
section (2J then proceeds to lay down that if 
it is proved in any suit or other proeaediug 
under the Bengal Tenancy Act that a raiyoi 
and his predecessors-in-interest have held at a 

rent or rate of rent which has not been chang* 
ed during the twenty years immediately before 
the instilutioD of the suit or proceeding, it shall 
be presumed, until the contrary is shown, that 
they have held at that rant or rate of rent from 
the time of the Permanent Settlement. This 
deals with the mode of proof and raises a 
rebuttable presumption. We can see no 
reason why an oooupanoy raiyat should be 
excluded from tho category of a raiyat for the 
purpo.i5S3 of this section. Section 4 mentions 
the following classes of tenants, namelyt 
tenure-holders including under tenure-holders, 
raiyats and under-iwyflis. Baiyats are then 
classified as (a) raiyats bolding at fixed rates, 
(.6) oooupanoy raiyats and (o) non-oooupanoy 
raiyats. This implies, it is argued, that a 
person cannot oomo under two of these cate- 
gories. This contention is opposed to the 
decision in Sarheswar Patra v. Bijoy Ghana 
Mohatap (l), where it was held that a 
raiyat at a fixed rate may become a settled 
raiyat of the village under section 20 and 
thus acquire a right of oooupanoy wth- 
in the meaning of section 2i ; that the 
of a raiyat at a fixed rate can be combined 
with that of an occupancy raiyat ; that th0 
higher status would supersede so much of the 
lower as might be inconsistent with it, and 
either status might be used as a shield so far 
as it extended. There is nothing in the deoi* 

(l) 68 Ind. Oas. 986; 26 0. W. N. 15 : 81 C- h. J- 
2J3, 
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aion iu Bansidas v. Jaqadip Narain Chcndhri- 
ry (2), ^hicb militates a^aineb this view. 
We may add that a raiyat ab fixed rate is not 
created by section 60, which merely furnishes 
a rule of evidence to enable a person to prove 
with facility that he is a raiyat at a fixed rate. 
We hold accordingly that the defendant was 
entitled to the benefit of section 60 notwith- 
standing the fact that he was recorded as an 
occupancy raiyat. 

It has finally been urged that section 115 
debars the defendant from the benefit 
of section 50. This contention is based en¬ 
tirely on a misapprehension. That section, as 
has been pointed out by a Full Bench of this 
Court in the case of Pirthi Chand Lai Chow~ 
dhiiry v. Basarat Ali (3), does not come into 
operation until all possible proceedings under 
Cbap, X have been exhausted. The proceed¬ 
ing now before the Court is a proceeding 
under section 105. 

As a last resort, we have been pressed to 
hold that as the rent-receipts for twenty 
continuous years have not been produced, 
the presumption under section 50 has not been 
established. This argument is opposed to the 
decisions in Kattyani Dabta v. Soonduree 
Dahea (4) and Elahee Buksh CHowdhury v. 
Boopun Telee (5), which were accepted as good 
law in Satis Chandra Biszoas v, Nilmadhah 
Saha (6) (decided by Mookerjee and Rankin, 
JJ., 10th August 1922). If the discontinuous 
receipts produced show that rent has been 
pud at the same rate for the years covered 
thereby, the Court may, by an application 
of the principle of continuity, infer that there 
has been no change in the intervening periods; 
see Secretary of State v. Upendra Narain Boy 
(7). We must further remember that what has 
to be established is not actual payment of 
rent but the fact that the tenancy has been 
held at a certain rate. Reference may in this 
oonneotioD be -made to the decision in Mohini- 
kanta Sahu Ohtmdhury v. Preonath Neogy (8). 

(3) 34 0. 163 ; 13 Ind. Deo. (N. 6.) 767. 

(3J 3 Ind. Caa. 449 ; B7 O. 80 ; 18 0. W. N. 1149 : 
10 0. L J. 648. 

(4) 3 W. B. Aot X Bol. 60. 

(6) 7 W. B. 384. 

(6) 78 Ind. Oaa. 77 ; 87 0. L. J. 598 ; (1928) A- 
B. (0.) 66B. 

(7) 71 Ind Oaa. 649 ; 86 C. U J. 380; (1C28) 
A. I. B. (0.) 347. 

18) 67 Ind. Oaa. 861 1 49 0. 661 ; 86 0. h. 3. 809 ; 
(^933) A.l. B. (0.) m. 


The result is that the decree made 1-y 
the Special Judge is aflirmed and this ap¬ 
peal dismissed with costs. We assess the 
hearing fee ab one gold mohur. 

s. D. Appeal dismissed, 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 795 op 1922. 

March 24, 1924. 

Present: —Mr. Jnstioe Daniels and Mr. 

Justice Dalai. 

SOBHADDT DAL—Defendant—Appellak i 

versus 

GOBlNDSINGII—P laintiff and KHANNU 
LAL—Defendant— Respondents. 

Hindu Laii}^Sudras^Asceiics-^Di&ii\hBritanc6- 

Tho Hindu texts applicable to the diflinheritanoe 
ot ascetics do not apply to Sudra asoetios unlesa 
some usage or custom to the contrary is proved. 
Therefore, a Sudra ascetics can inherit the property 
of another man and can be succeeded by others on 
his death, [p. 580, col. 1.) 

llarish Chandra. Ray v. Atir Mohavted, 18 Ind. 
Cas. 474 ; 40 0. 645; l7 0. W. N. 617 ; So»/iasMwda- 
ram Ckettiar v. Vaithilinga MudaiiaVt 41 Ind.Cas. 
Sid* 40 M. 846; 6 L.W. 353; Ramdas Gopaidas Sadhu 
V. Baldevdas, 26 Ind. Cas. 607 ; 89 B. 168 ; 16 Bom. 
L. R. 767, followed. 

Appeal from a decree of the Subordinate 
Judge, Farrukbabad, dated the 22nd Febru¬ 
ary 1922. 

Dr. K. Nath Katju, for tho Appellant. 

Dr. S. N* Sen, for the Respondents. 

JUDGMENT. —The plaintiff’s suit for the 
possession of a house against certain trespas¬ 
sers was dismissed by the Court of first in¬ 
stance, the Additional Munsif of Farrukbabad, 
and tbe defendants’ appeal was dismissed by 
the Subordinate Judge who heard the appeal. 
The plaintiff’s case was tl at the house was 
originally owned by two persons Fibam Singh 
and Parmoda Singh and cu their death the 
plaintiff’s brother Gopal Das succeeded to the 
property. Gopal Das died about eight months 
prior to the institution of the suit and the 
plaintiff claimed to succeed his brother by 
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right of survivorehip. It was argued in this 
Court that Gopal Das was an aeoefcio aud bad 
renounced the world ; so neither could he suc¬ 
ceed to the property nor could tho plaintiff 
succeed to any property left by him. It was, 
therefore, submitted that the plaintiff had no 
cause of action and could not dispossess the 
defendants who were actually in possession. 
In reply the plaintiff-respondent’s learned 
Counsel Dr. Sen quoted rulings where it was 
held that for a man to be a sanyasi he must 
belong to the three regenerate classes of 
Brahmin, Chhattri or Vaisbya. The plaintiff 
and his brother were Sadhus and there was evi¬ 
dence before the ffrst Court of witnesses pro¬ 
duced on behalf of the defence that Sadhu was 
not a Brahmin or a Chhattri or a Vaishya. 
Ed must, therefore, belong to one of the uure- 
generato classes. In Earisk Chandra Hoy v. 
Atir Mahmud (l), a Bench of tho Calcutta 
High Court held that Hindu texts applicable 
to the disinheritance of ascetics do not apply 
to Sudras unless some usage or custom to the 
contrary is proved. This case followed an 
earlier ruling of the Madras High Court. In 
1916 this proposition of law was reaffirmed 
by the Madras High Court in a ruling report¬ 
ed in Somasundaram Chettiar v. Vatthilinga 
Mudaliar (2). A Bench of the Madras High 
Court held that the texts of Hindu law of 
disinheritance applicable to Yati or Sanyasi 
do not apply to Sudra ascetics unless a usage 
to this effect is established. The same view 
has been taken in Bombay in Bamdas Gopal- 
das Sadu v. Baldevdasji (8). At page 174 of 
the report the Judges gave it as their opinion 
that Sanyasis were conGned bo the members 
of the twice-born castes. The first Court has 
pointed out in its judgment that no special 
custom was pleaded by the defence in the 
written statement and so the learned Munsif 
did not permit any evidence to be produced to 
prove such a custom. In the absence of any 
custom to the contrary we hold that Gopal 
Das did inherit the bouse and that the plaint* 
iff as bis sucoeSEor-in-inberest is entitled to 
its possessioD. 

The appeal is dismissed with costs including 
in this Court fees on the higher scale. 

N. H. Appeal dismissed, 

(1) 18 Ind. Cas. 474 ; 40 0. 645 ; 17 0. \V. N 617. 

(2) 41 Ind. Cas. 646 ; 40 M. 846 ; 6 L. W. 263 

(3) 20 Ind. Cas. 607 ; 39 R 168 ; 16 Bom. L B. 
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CALCUTTA HIGH COURT. 

Appeal prom Appeli.ate Decree 
No. 2893 OF 1920. 

January 25,1923. 

Present: —-Mr. Justice Ghose and Mr. Jusbioe 

Panton. 

Syed ADI KAZBMINI MATWALI- 
Plaintiff—Appellant 

versus 

MANIK CHANDRA PRAMANIK- 
Defendant—Respondent. 

Landlord and tenant — Tenancy, origin of, whnoun— 
Nature of tenancy, proof of ^Permanency of tenanoy^ 
Permanent structures erected by tenanl^Estoppel 

Whsra the origin of a tsnanoy, or che inoidsotsoi 
the tenancy at its inoeption, are ankaown, evidence 
of the mode of dealing with the demised land, and 
the acts and oonduot of the parties oonstitute the best 
if not the only, evidence for the purpose of proving 
the nature of the tenancy, [p. 661, ool. S.j 

IVbere a tenant points to permanent struoturM on 
land oocupied by him, and invites the Court to iofet 
that his tenancy is of a permanent abaraoter, to en¬ 
able him to avail,himself of the plea of aoquiesoenoe cr 
estoppel against the landlord, it is necessary lot the 
tenant to show that, in spending money for the eien- 
tion of buildings of a permanent oharaoter, he was 
acting in an honest belief that he had a permanent 
tight in the land and that the landlord, knowing 
that be was noting in that belief, stood by ftn4 ®11?*' 
ed him to go on with the construction of the build¬ 
ings. [p. 582, ool. 1.] 

Appeal against the decree of bheSubordinftl'® 
Judge, 3rd Court, Hooghly, dated the 4th June 
1920, reversing the decree of the Munaf, 1®^ 
Court, Hooghly, dated the 24bh March 1919' 

Mr. A. S. M. Akram, for the Appellant. 

Babus Mahendra Nath Boy and 
Kumar Mukherjee, for the Respondent. 

JUDGMENT. —This appeal arises out of 
a suit brought by the plaintiff as muttoaU of 
the Hooghly Imambara for a declaration that 
the defendant has no permanent right in res¬ 
pect of the land referred to in the plai^“ 
and for a mandatory injunotion that oertaio 
walls which bad been erected by the de¬ 
fendant should be demolished by him ^ 
for a permanent injunction restfraining tho 
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defendanb from making any pormauenb Rbiao* 
bure on bbe laud iu quosbiou. The defendanb 
in bis wribbon sbabemoub urged bhab bbo Jama 
of the land in quosbion bad been bxed at Ra. 1 
13 as. 10 gds, from before the deoennial 
sebblemenb and bhab the holding had been iu 
the oooupabioD of tenant on paymeub of rent 
at a uniform rate for a long period and that it 
had been transferred on several oooasions ab 
auction sales and by mortgages and oonveyao- 
cos bo bbe knowledge of bhe landlord. Ua also 
stated in his wribben statement that if it was 
found that the bolding in question was inoladod 
within the tixihf estate of bhe Hooghly Imam* 
bara, then it should be held to have been iu 
existenoe from before the oreation of the 
wakf estate. The learned Munsif who tried 
the ease in the hrst instanoe oame to the 
oonolusion that the plaintiff was entitled bo a 
deolarabion that bhe defendanb had no per- 
manenb rights whatsoever in respect of the 
land in suit and that he should be restrained 
from erecting any fresh permanent structure 
on the land. As regards the existing sbruc* 
burea bhe Munsif held bhab they should remain. 
On appeal by bhe defendant, the lower Ap¬ 
pellate Court has held bhab the defendant’s 
tenure was of a permanent nature and that 
the buildings on the land had been erected bo 
the knowledge of the landlord and that iu the 
oiroumsbanoes bhe suit should stand dismissed 
with costs. The mutwali has now appealed 
to this Court, and on his behalf it has been 
contended that having regard to the fact that 
he is the mutwali of a wakf estate, it should 
have been held that under bhe Muhammadan 
Law he or his predecessor-m-inbereBb bad 
no power whatsoever to grant any perma¬ 
nent interest in respect of any land within 
the ambit of tbe wakf estate. In the 
second plaoe. it has been urged that on bhe 
faots found, the presumption of permanency 
which has been drawn by the lower Appellate 
Gonrb is wrong. 

As far as we can gather from bhe judgments 
of bhe two Courts below, there is no document 
produced in this case showing the origin of the 
tenancy or bhe incidents of the tenancy at its 
inception. In the absence of any such doou* 
ment we are left to find out what the nature 
of the tenancy was and is from the evidence 
of the mode of dealing with the demised land 
and from the acts and conduct of the parties 
during such period. It is settled law [see the 


GASO oi Ismail Kh in v. Jaignn Bihi (l)] that 
in bhe absence of any governing document in 
oases of this dosoriptiou, the evideuce of the 
mode of dealing with tlio demised land and 
tlie acts and the conduct of the parties con¬ 
stitute bhe best, if not the only, evidence for 
the purpose of proving the nature of the ten- 
auoy. Tbe documents such as we have in 
this case are Exs. C, B and B I. Ex, (C) is 
a salo-oertificabe showing tliat the holding in 
quosbion had boon brought to sale in exocubion 
of a dooreo for arrears of rent at the instance 
of tbe landlord, namely, the then mutwali, and 
that it was purchased some time in September 
1884, by one Alimuddin. It appears from bbe 
next exhibit in order of date that Alimuddin 
sold the holding bo one Ram Chander Das on 
or about the 16bh November 1884. Then 
there is Ex. (B), dated the 26bh June 1894, 
from which it appears that Ram Chander Das 
sold tbe property in question bo bbe present 
defondant. There is no doubt that Ram 
Chander Das was recognised by bbe landlord. 
There is also no doubt that after the sale to the 
present defendant on bhe 26th June 1894 the 
rent which previously stood at Re, 1 13 as. 10 
gds. was raised to Rs. 3 per annum. There is 
nob in this case, as is bo be found in various 
cases in bbe reports, a series of successions and 
a series of recognitions by the landlord, the 
rent being allowed to continue at a uniform 
rate and without any variation for a long 
series of years. Tbe doouments, so far as we 
can see, are of modern times and besides the 
circumstances to which we havo alluded, 
there are no other oiroumsbanoes to which the 
tenant can point as showing that bis case is 
within the principle of the oases decided by 
their Lordships of the Judicial Committee 
where a permanent grant has been inferred 
from a series of successions and transfers fol¬ 
lowed by recognition. The defendant tenant 
points out, however, that there are perman¬ 
ent structures on the land and that some of 
them were erected about 20 years ago and he 
has invited us to infer from these oiroum- 
stanoes that the tenancy was of a permanent 
character and that if it were not permanent 
he would not have been allowed to erect per¬ 
manent structures on the land. 

Now, to start with, the nature of the ten¬ 
ancy was perfectly well-known to the dofend- 

(l) 27 0, 670; 4 0. W. N. 210; 14 lad. Deo. (n. S.) 
Zli. 
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anb. Tbab ib was so is apparent from paras. 
7 and 8 of his written sbabocnenb. In the 
second place, it is settled law that in order 
that the tenant might avail himself of the 
plea of acquiescence or estoppel, ib is neces¬ 
sary for the tenaut-clefondant to show that in 
spending money for the erection of buildings of 
a permanent charaotor he was acting in an 
honest belief that he had a permanent right in 
the land and that the landlord knowing that 
he was acting in that belief stood by and allow¬ 
ed him bo go on with the construction of the 
buildings, rjee the case of Beni Ramv. Kundan 
Lai (2) and Ramsden v. Dyson (3). In this 
case there is an entire absence of evidence 
showing any circumstances under which the 
present defendant’s case can be brought witli- 
in the rule just referred bo. It is, however, 
urged that the finding is that the erection of 
the puoca building on the land in suit was 
known to the inutwali or his agent. Tbab is 
nob enough. The tenant must in the first place 
show that he bad an honest belief that he 
bad a pormanenb right in the land and that 
the landlord knew that the tenant-defendant 
was acting under such a belief and further 
that the landlord knowing that the tonant- 
defeodant was aotiog under such a belief stood 
by and allowed the erection of the permanent 
sbrueburo. Ib has been urged on behalf of the 
teuaut-defendanb that in the Courts below the 
nature of the limited interest of the plaintiff- 
landlord was not gone into aud that the 
case was not approached from that point 
of view. There may be some room for this 
oonteubion ; but having regard to the very oom- 
prehensive nature of the written statement 
filed by the defendant and having regard to 
the broad and comprehensive issues settled 
between the parties in this case, ib is difficult 
at this stage to direct a remand. We see, 
therefore, no reason to direct a remand in this 
case and having regard to what has been 
stated above, we have no other alternative 
bub to bold that the plaintiff-appellant is 
entitled to succeed. 

The result, therefore, is that the appeal 
is allowed with costs and the judgment and the 
decree of the Munsif are restored, 

a. D. Appeal allowed. 

(3) 26 I. A. 58; 3 C. W. N. 603; 21 A. 496; 7 Sar. P. 
G. J 623; 1 Bom, L. R. 400; 7 Sat. V. 0. J 623; 9 lad. 
Dao. 1022. 

(3) (1860) 1 H. L. 129 ; 12. Jut. (N. s.) 606 : U 
W. R. 926. ' 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No, 219 op 1923. 

August 4, 1924. 

Present Mr. Kendall, A. J. C. 

RAM CHHOR BAK3H— PLAINTIFF 

—Appellant 
versus 

RAM SURAT and others—Defendants— 

Respondents. 

Mortgage—Adverse possession of mortgagee againtt 
viortgagor—Rival mortgagors^FomssionoJ mortgageet, 
whether adverse against each other^Plea of adveru 
possession—’Right of Cowt to raise aao moio. 

The posaession of a mortgagee ia not advene to hie 
moElgagor. Bat where there are rival mottgagorst 
the possessioa of their respeotive mortgagees cannot 
bat be matually adverse, [p. 593, ool. 1.] 

A Court is justified in raising suomoto the plea of 
adverse possession as the point is one of linkitation. 
[p. 683, ool. 1.) 

Appeal against the decree of the Additional 
Subordinate Judge, Gonda, dated the 8rd April 
1923, in an appeal preferred against thedeores 
of the Munsif, Gonda, dated the 16ti* 
December 1922. 

Messrs. Bam Prasad and Moti Lai SofowWi 
for the Appellant. 

Mr. M. Wasivit for the Respondents. 

JUDGMENT, —This appeal is made fro® 
the decision of the learned Additional Sab- 
ordinate Judge of Gooda upholding the Jadg- 
ment of a Probationary Munsif dismisang 
plaintiff-appellant's suit for possession of 
plots on toot of a mortgage-deed dated 1^ 
August 1910 said to have been exeoatedby OQO 
Bamphal. The property in suit is P^'oyorijjo 
have belonged to one Kalka, and the plaintiff* 
mortgage was executed by Kalka s son. 

This mortgage-deed is a usufructuary onSi 
and it is admitted that the appellants 
have never obtained possession. The faoM 
wbioh have been proved in the Court* 
below are that the contesting respondentt 
obtained possession of the property in 
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nmler a mortgage deed oxeoutod by Kal- 
ka's wdow iu 1907. lu spite of the (act, 
therefore, that oq Kalka's death, hia eoo 
Ramphal who had beeo separated from him 
may have beeo hia heir in preferenoa to the 
widow, the poasesaioo of the respondeata was 
adverse and tiie plaintiffs’ suit had become 
barred by time. 

The only serious argument in tho grounds of 
appeal whioh has booa argued in this Court is 
that the first Court was not justilied in raising 
a plea of adverse po^’session siio moto. It is 
true that no issue was framed on the point, 
but this is a defect in the proceedings, 
nevertheless the point is one of limitation and 
the Court was bound to raise it. Moreover, 
it is in evidence that Bamphal, through whom 
the appellant claims, was himself a witness 
to the mortgage-deed of 1907, and the 
possession of the respondents (mortgagees in 
that deed) is admitted. The appellant was, 
therefore, not prejudiced by the failure of the 
Court to record a definite issue on the point. 
It is suggested finally that the possession of 
the respondents was not adverse because the 
respondents were mortgagees. No doubt the 
possession of a mortgagee is not adverse to bis 
mortgagor. Where, however, there are rival 
mortgagors, the possession of their respective 
mortgagees must be held to be mutually 
adverse. This is the case here and 1 have no 
doubt that the appeal was rightly dismissed. 
The appeal fails and is dismissed with costs. 

g, D, Appeal dUmissed, 


SIND JUDICIAL COMMISSIONERS 

COURT. 

MiSOELLANEOOS OlVIL APPEAL 

No. 40 OF 1922. 

March 26, 1924. 

Pretent: —Mr. Kincaid, J. 0., Mr. Kennedy, 
A. J. C., and Mr. Aston, A. J, C. 

MANGALSBN— Appellant 

versus 

FIRM OF BHAaWANDA9 PABMANAND 

—Bespondbkts. 

...Opntfatft Aot (IX of 1872) s. 361—Par/newAip— 
Pafin»r, whether can rcUtue catue of aetion-^Praudt 


Pet Kimaid, J. C. and A-'^ton, A. J G (Kenoedy, A. 
J. 0. diosentingl; —Iti tho ebiosoo of fr.»ufl ooe pirfe- 
aor ntttiy tolo.iae h oiaao of aotlon in which he »nd hi.? 
p.^rtnera are 

Caso.iaw dis''usscd. 

1 er A J C. a rule it m ueoos-tary fer 

oarryiag on the bmiae^.! of a partnership in India, 
that a managiog p.ictDer ahoald have power to ro* 
Une of ic‘ioa even afboc sait whether ho hia 

signed the plaint or not and a Ooart will not sat asida 
a r0loi=»e given by one pxrtner unl.»s^ frail j oin hj 
oloirly establisbod I'p 584, ool. i.] 

Pot Keyincdif, A J O.^U is not possible to Lay down 
a rule which will gooerally empower all partners to 
bind the other msinbers of the pirtoocship by a oom- 
promise or a rule to prohibit all partners from so 
binding cheir fellow partners. The question is in 
each oa^e whether the act done by the partner is one 
whioh i^ o>u.al or necessary for the businos.-i of the 
partnership [p, 585, ^ol. 2.] 

Appeal from the judgment and decree of 
Mr. Raymond, Additional Judicial Com- 
miesiooer, dated the 12b!i October 1922. 

Mr. Ladhanim Anani, for the Appellant. 

Mr. Kimatrai Bhoj'aj, for tbo Respondents. 

JUDGMENT. 

Aston, A. J. C.—This is an appeal from 
an order of the learned Additional Judicial 
Gommigs’oaer, dated 12th October 1922 
directing a compromise to be recorded in suit 
No. 290 of 1919 dismissing the plaintiff’s suit 
with no order as to costa, the defendants 
abandoning their claim-counter. 

Tho facts of the case are clearly set out in 
the Judgment of the learned Additional Judi¬ 
cial Commissioner. 

The firm of Mayadaa Lakhmidas consisted 
of 3 brothers Mayadas, Lakhmidas and 
Mangalsen who had equal shares ; according 
to the evidence Mayadas and Lakhmidas had 
contributed to the capital of the firm but 
Mangalsen was the principal capitalist 
partner. 

It is admitted by Mr. Ladbaram who 
appeared for the appellants that Parjaram, 
Doulatram and Dayaram worked as managers 
of the &rm in Karachi. 

Dayaram and Doulatram were the sons of 
Mayadas while Parjaram was the son of 
Lakhmidas. 
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Tbo learned Additional Judicial Commis- 
pioner has held that it is oonolusively esta¬ 
blished that Dayaram was one of the manag- 
ing partners of the plaintiffs’ firm. 

The suit was 61ed in 1919 to recover 
Rs. 32,614-0-0 from the defendants on a 
Commission agency account. 

The defendant’s counter claimed for 
Rs. 20,000-0-0. On the 27th April 1922 
Lakhmidas died. 

In May 1922 at Gujarkhan ouo Lakhmi- 
oband expressed hie willingness to settle the 
case. 

On the 10th of June nn application was 
made by Mr. Ladharam who was the Counsel 
appearing for the firm, to Mr. Fatehchand the 
Special Commissioner for an adjournment for 
the purpose of settlement. 

The hearing was again postponed to June 
12tb. On the 16bh Mr. Tjadbaram suspected 
that Dayaram intended to settle the case be¬ 
cause he had gone to the house of Lakhmi- 

oband with whom the defendants were re¬ 
siding. 

On June 17th Mr. tjadbaram delivered the 
following letter to Mr. Fatehchand. 

It is prayed on behalf of Mangalsen son 
of Ij, Ramdibta that Dayaram Mayadas the 
manager of the plaintiff's firm has been won 
over by Lakhmichand Ghandoomal who is 
making efforts to remove my client Mangalsen 
who is the capitalist partner of the firm of 
Mayadas Lakhmidas. It is submitted that 
Dayaram has gob no authority to settle or 
compromise with defendants or refer the 
matter.^ No one else except Mangalsen who is 
the capitalist partner has got such power." 

OnJunelSbh. a Sunday, Parmanand the 
defendant and Parjaram Dayaram Lakhmi- 
ohand and the defendant in another suit which 
was compromised went to Mr. Fatehchand at 
Clifton and told him they had been talking of 
the compromise of the 2 matters bub they had 
not yet been finally settled. 

On June 19tb Mr. Fatehchand received 
an application signed by Dayaram the Manag¬ 
ing Partner of the plaintiffs’ firm and Bbagwan- 

das Parmanand on behalf of the defendants 
as follows :— 

We agree to the following consent report 
being submitted to the Court.” 


That the suit of the plaintiffs against the 
defendants be dismissed with no order as to 
costs. The defendants abandon their oonntei* 
claim." 

The compromise has been attacked by the 
appellants on the following grounds. 

Dayaram had no authority to oompromise. 

Ev'eo assuming ho bad authority to com¬ 
promise his authority was revoked (o) 
by the death of Lakhmidas and (f>) by 
Mr. Ladharam. 

The compromise was collusive and frauda- 
lent. 

The learned Additional Judicial Commis¬ 
sioner was of opinion that no fraud has been 
established, that Dayaram was managing 
partner, bad authority to make the compro¬ 
mise, which was baaed on valuable considera¬ 
tion and that Dayaram's authority had not 
been revoked. 

I entirely agree with these findings. For 
the reasons mentioned in my judgment in 
Suit No. 866 of 1919 I am of opinion that aS 
a rule it is necessary for the carrying on the 
business of a partnership in India, that a 
managing partner should have power to release 
causes of action even after suit whether be 
has signed the plaint or not and that a Court 
will nob sot aside a release given by one 
partner unless fraud can be clearly estab¬ 
lished. 

Dayaram no doubt has obligingly made very 
damaging admissions against himself with a 
view to getting the compronoise set asidoi he 
has also made the ridiculous allegation that he 
was unaware of the contents of the document 
which he signed. I think the learned Addi¬ 
tional .Judicial Commissioner rightly rejected 
his evidence in the suit as worthless. 

The fact that Dayaram effected a oompro- 
noise behind the hack of the Counsel 
in the case does nob appear to mo to be any 
indication of fraud. It is a matter of oommoD 
knowledge, I think that partners nob infrequ¬ 
ently settle disputes and inform their pleaders 
afterwards. 

The learned Additional Judicial Comnoi®' 
siouer after considering the evidence recorded 
by the Special Commissioner came to the con* 
elusion that it might well be that Dayaram 
thought that he would best consult the iDfi®' 
rests of the partnership if the plaintiffs with¬ 
drew their claim on condition that defendants 
relinquished theirs. The account books of 
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bhe plaintiffa were apparently of doubtful 
value. Siguatares had been erased, pages 
torn and there are mistakos in the eotries. 

There is no evidonoe that Dayaram or Par- 
manand were aware of Mr. Ladbararo's letter 
to Mr. Fatehohand at the time they entered 
into the oompromise as dietlnot from the time 
when they asked Mr. Fateholiand to record it 
and the death of Lakbmioband while dissolving 
the partnership would not affeot the rights of 
the parties ; see section 263. Indian Contract 
Act, for the remedy would survive to the co¬ 
partners, see the Commentary of Pollock and 
MuUa on section 45, Contract Act (4th Edition, 
page 301). 

There does not appear to have been any¬ 
thing clandestine or secret about the negotia¬ 
tions for settlement. In the hrst instance it was 
Mr. Ladharam himself who asked for a post¬ 
ponement. Dayabhai and Parjaram and 
Lakbmioband and the defendant subsequently 
told Mr. Fatehohand, they were trying to 
settle, and it was within Paviaram’s knowledge 
that Dayabhai went to the defendant. 

It is suggested by Mr. Ladharam that 
Lakhmidas was an enemy who was bent on 
deceiving his brother Mangalsen, but it is 
admitted that both before and after the oom¬ 
promise Mr. Ladharam was running about 
with Lakhmidas, and that it was to Lakhmidas 
that Mr. Ladharam went to solicit his help in 
getting the compromise set aside. 

Taking all the circumstances into considera¬ 
tion, 1 see no reason to differ from the hndings 
of law or of fact of the learned Additional 
Judicial Commissicner and 1 would dismiss 
this appeal with costs. 

Kennedy, A.J.C. —It need hardly be said 
that 1 am extremely difhdent in differing from 
the opinion of my brother Aston and all the 
more so when that opinion is in accordance 
with the opinion of my brother Baymoud and 
1 only do so with the greatest hesitation. But 
I am not able to concur. It is not necessary 
to go into the facts for those facts are very 
fully given in the judgments delivered to-day 
by my brother Aston in Mis. Appeals Nos. 40 
of 1922 and 16 of 1923 and my difficulty may 
be put very shortly and concisely. 

I am nob oonoerned with the question whe¬ 
ther Dayaram was trying to defraud the other 
partners, and particularly Mangalsen. 'Even 
asenming that be was, the settlement with 
I 0-.74 


Bhagwandas will be good assuming (l) that 
the fraud was uukoown to Bhagwandas, (2) 
that the effecting of the settlement was within 
the scope of the authority of Dayaram. 

The question of fraud may be eliminated 
because the question as to the nature of the 
settlement in this particular case has not been 
gone into, and it is impossible to import 
into the consideration of these oases the con¬ 
duct of Lakbmioband in the subsequent litiga¬ 
tions and Dayaram who is obviously trying to 
get off out of the settlement which be effected 
should not be believed even when be asserts 
that he was acting fraudulently. 

It is as regards the question whether Daya¬ 
ram was acting within the scope of his autho¬ 
rity and was supposed to be so acting by Bhag¬ 
wandas that I feel a difficulty. In my opinion, 
it is nob possible bo lay down a rule which will 
generally empower all partners to bind the 
other members of the partnership by a com¬ 
promise or a rule to prohibit all partners from 
so binding their fellow-partners. The ques¬ 
tion as I take it is in each case whether the 
act done by the partner is one which is usual 
or necessary for the business of the partnership. 

I can well imagine oases in which a partner 
has the authority, and may be supposed to 
have authority to settle pending oases. For 
such conduct may often be necessary in the 
interests of the partnership. The English Law 
as regards the rights of the partners is not 
here a very safe guide because the conditions 
differ so much in India. In the ffrst place 
litigation and settlement are very much more 
part of routine of business here than in Eng¬ 
land. In India moreover one frequently ffnds 
a family hrm with hundreds of sleeping part¬ 
ners, and one frequently ffnds a firm whose 
members are widely scattered. In such oases 
I think, it would be held, that bhe actually 
litigating and managing partners bad authority 
to bind bhe other partners by settlement. 

But here there were three families consti¬ 
tuting this firm. Bepresentatives of two of 
these families were prosecuting the litigation 
in these and in allied suits. They had 
employed as Counsel Mr. Ladharam who was 
a member of the third family and brother of 
the bead of that family. A member of the 
third family Mulraj was also in Karachi, The 
third family was therefore effectively repre- 
sented here. 
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Mr. Ladharam undoubtedly seems to have 
taken part in the negobiations for a settlement, 
but ho took no part in the bnal settlement and 
protested against it to the Commissioner, while 
it was in train of negotiations. In suoh cir¬ 
cumstances, I do not think it was usual or 
necessary for the representatives of the two 
other branches to enter into an arrangement, 
without obtaining the consent of the third 
branch, or the person who effectively repre¬ 
sented that third branch which person was 
moreover their own legal representative and 
who being a Barrister could, without special 
authority, have entered into the sottlemoDt in 
this litigation. 

Nor do I think that Bhagwandas could have 
supposed that Dayaram had suoh authority. 
The actions of the settling partners and the 
defendants seem to me to have been rather 
those of men who were anxious to confront 
Mr. Ladharam with an accomplished fact in 
the hope that Mangalsen might be induced to 
accept it. 

I would therefore bold that the decree of 
the lower Court should be set aside. 

As I have the misfortune to differ the 
appeal has to go to a third Judge. 

Kincaid, J. C .—This matter has been 
referred to me as a third Judge owing to the 
difference of opinion that has arisen between 
Messrs. Kennedy and Aston, Additional Judicial 
Commissioners in an appeal from a decision 
of Mr. Baymond, Additional Judicial Commis¬ 
sioner. 

The facts of this case are really quite simple 
and have several times been stated. I shall 
shortly recapitulate them. 

The firm of Mayadas Lakhmidas was a 
Punjabi firm trading in Karachi. The part¬ 
ners were three joint families, namely, the 
families of Mayadas and Lakhmidas and 
Mangalsen. In the course of their business 
they filed a number of suits, one of which was 
against the firm of Bhagwandas Parmanand. 
The plaintiffs claimed Hs. 32,614-0-0 from 
the defendants who counter-claimed for 
Bs. 20,000-0-0. At the request of the parties 
Mr. Fatebohand a well-known pleader of 
this Court was appointed Special Commis¬ 
sioner with power to record findings on 
all the issues framed by the Court. Mr. 
Fatebohand held some sibbings, examined the 
accounts and fixed the final hearing to lOtb 
June. On that date Mr. Ladharam, brother 


and Counsel of Mangalsen asked for and 
obtained an adjournment in order to arrive 
at a settlement, an adjournment from the 
lObh to the 17th June and again from the 
17bh to the 19 th June. 


On the 19bh June Dayaram the Managing 
partner of the plaintiff's firm and Bhagwandas 
Parmanand the Managing-partner of the de¬ 
fendants’ firm made the following application 
to Mr. Fatebohand. 

We agree to the following consent report 
being submitted to the Court.” 

" That the suit of the plaintiffs against the 
defendants be dismissed with no order as to 
costs. The defendants abandon their counter- 
claim, ” 

Mr. Fatebohaod accepted the document, 
bub before filing it in Court gave nobioe of it 
to Mr. Ladharam. He on behalf of his 
client Mangalsen denounced it as fraudulent. 
The matter came up before Mr. Baymond. 
Additional Judicial Commissioner, who on the 
12th October 1922 examined the whole ques¬ 
tion with the greatest care and directed the 
compromise bo be recorded. He dismissed the 
plaintiffs’ suit and the defendants' counter¬ 
claim with no order as to costs. Mangalsen 
appealed bo a Division Bench of this Court 
who on the I6bh February delivered differioS 
judgments. Because of this difference the 
case has come to me for decision. 


Mr. Ladharam appeared for the Appellan* 
Mangalsen. 

Mr. Kimatrai, appeared for the Eespon- 
dents. 

The trying Judge and both Judges of the 
Division Bench have agreed that no fraud 
was committed, and that all the allega¬ 
tions of Mr. Ladharam’s client are unferne. 
These findings I accept, and the only quest'on 
for my decision is whether in the absence o 
fraud one partner can bind a firm by oompro* 
mising a suit to wbiob the firm is a party. 

Mr. Ladharam has raised two ot^* 
points which I shall shortly discuss. 
has relied on a letter, dated the l7bh JuD® 
whioh he addressed and delivered personally 
to Mr. Fatebohand. Therein he warned Mr. 
Fatebohand that Dayaram had been won oV^ 
by a certain Laxmioband, who was trying w 
ruin Mangalsen and that the latter, as the 
Capitalist partner in the firm, had aloo® 
power to compromise suits. Bub in the 
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absenoe of fraud mere allegations of fraud 
will not invalidate a oompromt^e. Here 
Mr. Ladharam was oonstantly in Laxmioband's 
Company after the 19bb Juno when the com¬ 
promise was aooepted and Mr. Fatehohand 
has stated that on the 19th June Mr. Ladha- 
ram actually saw the compromise and made 
no objection to it. 

Mr. Ladbaram 9 second point is that one of 
the partners had died and his death dissolved 
the partnership ; but Mr. Baymond has point* 
ed out that the shares in the firm were not 
held by individual partners but by three 
joint families. As the death of a single 
member did not affect the existence of the 
joint family, the ex-joint family continued as 
before to be a partner. 

I now return to the main question whether 
a partner can bind a firm by compromising a 
suit on its behalf. The pertinent section 251 
of the Contract Act tuns as follows :— 

“Bach partner, who does any act necessary 
for or usually done in carrying on the business 
of such a partnership as that of which he is a 
member, binds his co-partners to the same ex¬ 
tent as if be were their agent appointed for 
that purpose.” 

The question arises whether the com¬ 
promise of a suit is an act necessary for or 
usually done in carrying on the business of such 
a partnership On this point Mr. Kennedy, 
Additional Judicial Commissioner has ob¬ 
served as follows t— In the first place 
litigation and settlement are very much more 
part of routine of business here than in Eng¬ 
land,” with this observation I entirely agree ; 
but it is settled law in England that a partner 
has, in the absence of fraud, power to com¬ 
promise suits on behalf of the firm. On this 
point Lindley has made the following remark 
(lindley on Partnership at page 328.) 

“ But if it is competent to one partner 
to sue for the firm, it is as competent 
to any other partners to stay proceedings, 
or to put an end to the action altogether 
by means of a release; and although the 
Court will nob allow this to be done by 
oollusion with the defendant, for the purpose 
of defrauding other partners of their rights, 
the release will be effectual where there is no 
fraud in the case.” In Furnival v. Wesiont (1) 


the Court decided that there could he no doubt 
but that one of two plaintills might release the 
action ; that unless fraud could be imputed by 
direct evidence to the defendant, as well as 
the plaintiff, they could not interfere. In 
Arion V. Booth Dakas (2) Ch. J. Dakas ruled as 
follows:— It is quite clear that one plaint¬ 
iff (the plaintiffs were partners) may release a 
cause of action brought by two and, therefore, 
the Courts have laid it down as a leading 
principle, that a release may be set aside if 
there be fraud between the parties, but that 
the party applying must make out a very 
strong case of the fraud.” 

These decisions appear to me to place the 
matter beyond doubt. The diffioulty of the 
learned Additional Judicial Commissioner was 
this:—as Mr. Ladharam, who represented the 
third partner, namely, Mangalsen and was pre¬ 
sent in Karachi, it was not either usual or 
necessary to enter into an agreement without 
hie consent. No doubt if Mr. Ladharam had 
given his formal consent on behalf of Mangal¬ 
sen, the matter would have ended there. 
But the question is whether in the absence of 
Mr. Ladbaram’s consent Mangalsen was bound 
by the action of bis partner. As there was no 
fraud 1 decide that Mangalsen was (so) 
bound. Mr. Baymond has pointed out that 
not only was there no fraud bub there was 
probably a good reason for the compromise ; 
and, as I have already mentioned, Mr. Ladba- 
ram when he first saw the compromise took 
no objection to it. 

I confirm the lower Court’s finding and 
decree with costs and I dismiss the appeal. 

P. B. A. Appeal dismissed. 

z. E. 


(2) <1820) 21 R. R. 740 ; 4 Moore 192. 


(1) <1823)34 B. 687; 7 Moore 866. 
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PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 211 

OP 1922. 

November : 6 , 1923. 

Present :—Mr. Justice Dass and 
Mr. Justice Boss. 

NKIPENDBANATH CHATTERJEE and 
OTHERS—Decree-Hold krs— 
Appellants 
versus 

JHUMAK MANDAR and others— 
Judgment-Debtors—Respondents, 

• Civil Procedure Code Uci V oj 1908), 0. XXXIV, 
rr. 4, 5—Mortgage suit—Arbitration—Award direct¬ 
ing Sale of mortgaged properly—Preliminary ai^ 
final decrees—Procedure. 

A decree under 0- XXXIV, r. 5 of the Civil Proce¬ 
dure Code cannot be asked for unless a preliminary 
decree under 0- XXXIV, t- 4 has been passed by the 
Court, [p. 588, col. S.] 

Ad arbitrator passing an award it in no way bound 
by the provisions oi 0. XXXIV t. 4 of the Civil 
Procedure Code. [p. 589, col. 1.] 

Where a mortgage suit is referred to arbitration 
and the arbitrator makes an award foe a sum of 
money and directs that it should be realised by (ale of 
the mortgaged property and a decree is passed in terms 
of the award, the decree is enforceable as one passed 
by a competent Court and it is not open to the exe¬ 
cuting Court dealing with the matter to say that the 
decree cannot be executed unless the procedure indi¬ 
cated in 0. XXXIV r. 5 of the Civil Procedure Code 
has been complied with. [p. 589, col. 1.] 

Appeal from an order of the Subordinate 
Judge, Bhagalpur, dated the 24th July 1922. 

Messrs. Susil Madhab Mullick and Subal 
Chandra Mazumdar, for the Appellants. 

Messrs. Yunus and Eeazat Hussain, for the 
Respondents. 


JUDGMENT. 

Das, J.— The appellants are the decree- 
holders and they object to the order passed by 
the learned Subordinate Judge of Bhagalpur 
on the 24th July 19z2, The appellants 
brought a suit on a mortgage and the dispute 
between them and the respondents who are 
the judgment-debtors was referred to the 


arbitration of one Babu Rajendra Nabb 
Singh. The arbitrator in due course made 
bis award and the learned Subordinate 
Judge on the 19th December 1921 passed 
a decree in terms of the award. The material 
portion of the decree is in these words: *' It 
is ordered and decreed that a decree be given 
to the plaintiff for Bs. 36,000 principal 
and Rs. 35,319-10-li interest in all for 
Rs. 70,319-10-101 according to the corrected 
award dated I 6 th December, 1921 and that 
the decretal amount be realized by sale of the 
mortgaged properties mentioned in the mort¬ 
gage-bond and detailed below, in execution of 
decree, without bringing a fresh suit." This 
decree was passed, as I have said, on the 19th 
of December 1921. On the 27bh February 
1922, the decree-holders presented an applica¬ 
tion for execution of the decree ; and, by their 
application, they asked that a notice under 
O. XXI, r. 66 of the Civil Procedure Code 
be issued against the jadgment-debtors and 
the mortgaged properties be then put up for 
sale and the decretal amount of the decree- 
holders be realized therefrom. The learned 
Subordinate Judge rejected this application on 
two grounds : ffrst, on the ground that a 6 nal 
decree under O. XXXIV, r. 5 not having been 
obtained the decree was incapable of execution, 
and, secondly, that the decree-holders could 
not ask for execution of the decree unless and 
until decree-holder No. 2 surrendered poBses- 
sioD of the mortgaged property. 


In my opinion the judgment of the learned 
Subordinate Judge is wrong and should be set 
aside. I will Srst deal with the question, 
whether it was necessary for the decree-holders 
to obtain a 6 nal decree under O, XXXIV, r. 6 
of the Code. Now it is obvious to my mjnd 
that a decree under O. XXXIV, r. 6 , Civil 
Procedure Code could not be asked for unless a 
preliminary decree under O. XXXIV, r. 4, Civil 
Procedure Code had been passed by the Court. 
The second part of O. XXXIV, r. 5 is in these 
words : ** Where such payment is not so made, 
the Court shall on application made in that 
behalf by the plaintiff, pass a decree that the 
mortgaged property, or a sufficient part there¬ 
of be sold, and that the proceeds of the ^^0 he 
dealt with as is mentioned in r. 4." But 
this decree was never passed under O. XXX1V» 
r. 4, Civil Procedure Code and, therefore, in my 
opinion it was not open to the deoreo'holders to 
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Apply lor a final decree under the provisions of 
O. XXXIV, r. 6. Mr. Yunus contends that a 
mortgage decree is incapable of execution 
unless the final decree under O. XXXIV, r. 6 
has been passed. With this contention 1 am 
unable to agree. Mr. Yunus concedes that 
compromise decrees stand on a different foot¬ 
ing ; but, in my opinion, there is no difference 
in principle between a compromise decree and 
a decree in terms of an award. The arbitrator 
passing an award is in no way bound by the 
provisions of O. XXXIV, r, 4, Civil Procedure 
Code. In this case the arbitrator passed a 
decree for a sum of money and directed that 
that decree should be realised by sale of the 
mortgaged property. In my opinion, the de¬ 
cree is enforceable as a decree passed by a 
competent Court, and it was not open to tbe 
learned Subordinate Judge dealing with this 
matter to say that the decree could not be 
executed unless the procedure indicated in 
O. XXXIV, r. 5, Civil Pooedure Code had 
been complied with. As I have already men¬ 
tioned, it is quite impossible for a decree- 
holder to have recourse to the provisions of 
O. XXXIV, r. 5, unless the decree is in terms 
of O. XXXIV, r. 4. The decree in the present 
case was not in terms of O. XXXIV, r. 4, and 
the objection is really to the terms of the 
decree as passed by the Arbitrators and this is 
an objection which was not open to the learned 
Subordinate Judge who was executing the 
decree. 

The next point is that it was necessary for 
the deoree-holder No. 2 to surrender possession 
of the mortgaged property before executing 
the decree. This question is entirely irrele¬ 
vant to the present dispute between the par¬ 
ties and if the judgment-debtors are at all 
affected by tbe fact that the decree-holder 
No. 2 is still in possession of the property it is 
open to them to pursue their remedy in a 
different suit, So far as this matter ts concern¬ 
ed the question does not arise in the present 
proceedings. 

It appears that tbe learned Subordinate 
Judge came to the conclusion that it was 
neceflflwy for the decree-holders to render an 
account before applying for execution of the 
decree. It was not really neoessary for him to 
deal with this point because he had already 
come to the conclusion that the decree was 
incapable of execution. But lest this opinion 
oi the learned Subordinate Judge should em¬ 


barrass the present Subordinate Judge in any 
way we desire to say that the qaestion of ren¬ 
dering account does not at all arise in the pre¬ 
sent proceeding. In the coureo of execution it 
is open to the judgment debtors to take any 
objection which the law allows them. 

I allow the appeal, set aside tbe order of 
the learned Subordinate Judge and direct that 
he should proceed with the execution. The 
appellants are entitled to their costs in this 
appeal. 



Z. K. Appecil allowed. 


CALCUTTA HIGH COURT. 

Appeal from. Original Decree 

No. 160 OP 1922. 

March 23, 1923. 

Present :—Mr. Justice B. B. Ghosa 
IDOL SRI SRI GOKUL NATH 
JIN— Plaintiff Appellant 

versus 

The new BIRBHOM COAL CO.^ 
Defendant—Respondent. 

Specific Relief Act U of 1877), s. 4-2— Court-fees Act 
kVII of 1870j, Sch II, Art 17 —Declaratory suit~^ 
Consequential relief not claimed—Disinissalof suit— 
Appeal — Oouri-fees—Appellate Court, duty of. 

In ddtermiDiDg tbe amount of Court-fees payable 
on a memoranduin of appeal againot a deorae dismis- 
siog a suit for a deolaratory decree on the ground that 
the plaintiS might and ought to have prayed for oonse- 
quantial relief, but did not do so, it is not the pro¬ 
vince of tbe Court to see vehetber the suit is properly 
framed, or whether the plaintiS is entitled to the de. 
olaration asked for, or what would be the efieot if the 
plaintiff succeeded in obtaining tbe deoiaratiou asked 
for. The Court has only to see whether it is a memo¬ 
randum of appeal in a suit in which no oonsequential 
relief is prayed, and has been stamped aoootdiBgly. 
[p. 690, ool. 9.] 

Reference by the Taxing Officer under 
Section 5 of the Court Fees Act. 

Babus Baronashibasi Mukerjee and Enshnu 
Lai Banerjee, for the Appellant. 

Babus Dwarka Nath ChuckerbutPy and 
Surendra Nath Guha, for the Government. 

JUDGMENT. —The memorandum of ap¬ 
peal in this case was filed with a Court- 
fee of Rs. 20 in aooordanoe with tbe provisions 
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of Sch. II, Art. 17 iiii) of the Court Fees Act, 
1870, as amended by Bengal Act, IV of 1922. 
Thera being a difference of opinion as to the 
fee payable between the Stamp Reporter and 
the Vakil for the Appellant, the Taxing Officer 
refeired the matter to the Chief Justice who 
has appointed me to decide the question under 
Section 5 of the Court Fees Act. I thought 
it necessary to look into the plaint in order to 
enable me to decide it, and the learned Vakil 
for the Appellant supplied me with a copy of 
it and also another copy to the learned Govern¬ 
ment Pleader who appeared on behalf of the 
revenue authorities. It is contended on behalf 
of the Appellant that the court*fee paid is 
sufficient. Art. 17 of Sch. II of the Court 
Fees Act runs thus:—"Plaint or memorandum 
of appeal in each of the following suits: —(iti) 
to obtain a declaratory decree where no conse¬ 
quential relief is prayed.” The third column 
prescribes the fixed fee payable. The fixed 
fee is payable under this article only when the 
suit is for a declaratory decree without any 
prayer for consequential relief. One of the 
grounds for dismissal of the suit by the Trial 
Court was that the plaintiff ought to have 
asked for consequential relief, which he had 
not done. I also find that the plaintiff has 
not prayed for any consequential relief in his 
plaint. It struck me on reading the plaint that 
on the statement of facts the plaintiff might 
and ought to have prayed at least for an injunc¬ 
tion, if not for any other relief. The learned 
Vakil for the Appellant, however, argued that 
assuming it is so, he has not made any such 
prayer and says that, if his suit is found to be 
badly framed having regard to the provisions of 
section 42 of the Specific Belief Act, hie appeal 
and the suit would be liable to be dismissed 
on that ground, but he cannot be asked to pay 
additional fee having regard to the fact that 
he has not prayed for any consequential relief. 
I am of opinion that his contention should be 
accepted. I think, the observation of Jenkins. 
0. J., in Deokalt Koer v. Kedar Nath, (1) is 
appropriate to this case where he says: “It is 
a common fashion to attempt an evasion of 
Court-fees by casting the prayers in the plaint 
into a declaratory shape. Where the evasion 
is successful, it cannot be touched, but the 
dfvioe does nob merit encouragement or 
favour,” The learned Chief Justice further 

(1) 15 lad. Cas. 43; 89 C. 704 at p. 707; 16 0. W. 

888 . 


observed:—“If the Courts were astute, as 1 
think they should be to see that the plaints 
presented conformed to the terms of section 
42, the difficulties that are to be found in 
this class of cases, would no longer arise.” 
It is, however, not within my province to see 
whether the suit is properly framed, whether 
the plaintiff is entitled to the declaration 
asked for or what would be the effect if 
the plaintiff succeeds in obtaining a declara¬ 
tion as prayed for. If the Court trying the 
appeal finds that the suit as framed is not 
maintainable, it will either dismiss it or make 
such other order as it considers proper. I have 
only to see whether it is a memorandum of 
appeal in a suit to obtain a declaratory decree 
where no consequential relief is prayed. I 
tbink, it is such a suit. The learned Govern¬ 
ment pleader states that, if the plaintiff 
frames his prayer in this manner with full 
knowledge as to its effect, he cannot ask that 
the plaintiff should be compelled to pay sd* 
ditional Court-fee. Under the oiroumstanoes 
it seems to mo, the Court-fee paid is suffirient 
according to the provisions of Sch. II, Art. IT 
{Hi} of the Court Fees Aot. 

N. H. Order accordiftQly> 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 


Civil Revision No. 210 B of 1922. 
November 27, 1923. 

Present :—Mr. Prideaux, A. J. 0. 

RAMACHANDRA— AppIiIOAHX 

versus 


HABDEO —Non-Applioant 

Limitation Ad {IK of 1808) s, 18—Suit 
time~~Fraud, proof of knowledge of 
den of pr oof. 

When a sail ia oa the face of it barred, it is for tbs 
plaintiff to prove in the first iostanoe the oiraamst^ 
oes which would prevent the statute from having^ 
ordinary effect. A peraen who in such oiroumstsnov 

desires to invoke the aid of section 18 of the 
tation Aot must estabilish that there has been freuCi 
and that by means of suoh fraud, be has been 
from the knowledge of his right to sue. Onoe it “ 
cytabliehed, the burden is shifted on to the other siC 
to show that the plaintiff had knowledge of the trew* 
action beyond the period of limitation. Snob kn^ 
ledge must be clear and definite knowledge of the wte 
constituting the partioulai fraud, [p. 591, ool. 1*J 
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Biman Chandra Datla t. Proma^ha Nath Qhose, 68 
Ind. Oaa. 94; 49 0. 666; 86 C. U J. 295; (1922) A. I R. 
(0.) 157> relied on. 

Bevision againet) the decree of the Judge, 
Small Causes Court, Basim, dated the 25tli 
October 1922. 

Mr. P. N. Budra, for the Applicant. 

4 

Mr. M. B. BobdCt for the Non-Applicant. 

JUDGMENT. —The question before me 
is whether Article 62 or 95 of the Limitation 
Act applies to the case. It seems to me very 
clear that the former Article is the correct 
one, for the money received by the defendant 
is, according to the plaintiff’s case, money 
received by him for the plaintiff’s use. Under 
that Article the suit is time-barred unless the 
plaintiff can invoke the aid of section 18 of 
the Limitation Act. It has been bald in these 
oases that when a suit is on the face of it bar¬ 
red, it is for the plaintiff to prove in the hrst 
instance the circumstances which would pre¬ 
vent the statute from having its oridinary 
effect. A person who in such circumstances 
desires to invoke the aid of section 18 must 
establish that there has been fraud, and that 
by means of such fraud, he has been kept 
from the knowledge of his right to sue. Once 
it is established, the burden is shifted on to the 
other side to show that the plaintiff had 
knowledge of the transaction beyond the period 
of limitation. Such knowledge must be clear 
and definite knowledge of the facts constituting 
the partionlar fraud Biman Chandra Datta v. 
Promotha Nath Qhose (1). 

"With these remarks I set aside the decree of 
the lower Court dismissing the plaintiff ’s suit, 
and remand the case to that Court for a fresh 
trial. It will re-examine the parties and 
obtain from the plaintiff a statement whether 
the fraud complained of in the plaint was kept 
from bis knowledge, and the Court will decide 
whether section 18 of the Limitation Act does 
or does not apply. If it does apply, the case 
must be decided on the merits. Costs to abide 
the result. 1 fix pleader’s fees at Bs. 15. 

Z. K. Order set aside. 


(1) 68 Ind. Oas. 94; 49 0. 886 ; 86 0. L. J. 395 ; 
(1939) A. L B. (0) 167. 


OUDH JUDICIAL COMMIS¬ 
SIONER S COURT. 

Second Civil Appeal No. 158 of 1923. 

May 28, 1924. 

Present :—Mr. Pullan, A. J. C. 

GANGA —Defendant — Appellant 

versus 

PANCHAM— Plaintiff—Respondent. 

Civii Prcocdurc Code (Act V of 1908), 0. XLl, r. 25— 
Faiiure lo frame issw^Suit, when should be remanded 
—Hindu Law-Widow, re-viarriago of — Estate, 
whether devolves on second husbaiid 

A iiuib should oob be remanded because a oertain 
issue was nob framed unless there appears a reason¬ 
able ohanoe bhat a deol.sioQ of that issue will aSeot 
the final result of the suit. [p. dJ2, ool. 1.] 

There is no authority that among any casta of 
Hindus the proparty inherited by a widow on the 
death of her husband oan on her death devolve on 
her second husband whether she has or has not 
married him in acoordanoe with the custom of her 
caste- Cp. 592, ool I-] 

Appeal against the decree of the District 
Judge, Rai Bareilly, dated the 8th March 
1923, confirming the decree of the Munsif, 
Dalmau, dated the 16tb December 1922. 

Mr. S. N. Boy, for the Appellant. 

Dr. J. N. Misra, for the Respondent. 

JUDGMENT. —This second appeal arises 
out of a suit for possession of a house and 
grove brought by the reversioners of a Hindu 
widow against an outsider who is in possession 
of the property. The defendant raised numer* 
oua pleas, first he stated that the widow 
Musammat Surji became unchaste in the life¬ 
time of her husband and lived with his (defend- 
ant' 8 )fath 0 r Bhola. Consequently she could not 
inherit her husband’s property, but ultimately 
obtained the ownership by adverse possession. 
On her death the property passed to the de¬ 
fendant’s father and so to himself. The 
defendant, however, failed to make good this 
case, and the lower Courts have held that 
Surji inherited her husband's property as a 
Hindu widow. Against this the defendant 
argues that according to the custom of the 
sub-caste to which the parties belong the 
widow made a second marriage with the 
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defendanfe’s father who inherited her property. 
The lower Courts refused to frame an issue 
on this pleading on the ground that it was un¬ 
reasonable and immoral. Consequently I am 
asked in seoond appeal to remand the case in 
order that the defendant may prove the cus¬ 
tom he has set up. In my opinion the Court 
of first instance might very well have framed 
an issue as desired by the defendant, but it 
did not do so, and the lower Appellate Court 
also declined to give the defendant the oppor¬ 
tunity which she desired. It is no doubt in 
the power of this Court to remand the suit, 
but a suit should not be remanded because a 
certain issue was not framed unless there 
appears a reasonable chance that a decision of 
that issue will affect the final result of the 
suit. The learned Counsel for the appellant 
has not been able to show any book of law or 
custom which admits the possibility of an in¬ 
heritance such as is claimed by the defendant 
respondent. He argues that the parties be¬ 
long to a very low caste and that among such 
low castes of Hindus, widow re-marriage is 
permitted. This proposition cannot be denied 
bub once it has been held as it has been in the 
present case, that the woman is a Hindu 
widow inheriting a life-interest in her hus¬ 
band’s property, there is no authority that 
among any caste of Hindus her property, so 
inherited can on her death devolve on a 
stranger, whether she has or has nob married 
him in accordance with the custom of her 
caste. Such inheritance is totally contrary 
to Hindu Law and as a matter of fact I do 
nob find that the Muraos are a low caste. 
They are a sub-caste of Kachis and are well- 
known respectable cultivators. They are de¬ 
scribed in Crook’s book which is the standard 
authority on the subjeob as orthodox Hindus. 
To remand this ease on the remote chance 
that the defendant respondent would be able 
to prove by oral evidence that in his sub- 
oaste a widow’s limited estate would pass on 
her death to a man with whom her marriage 
is tolerated by caste custom but nob recog¬ 
nised by Hindu Law, would be an order in¬ 
volving the parties in useless expense without 
any prospect of a modification of the decree 
already passed. I decline bo interfere and 
dismiss the appeal with costs. 

K. S. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 163 of 1923. 
April 30, 1924. 

Present: —Mr. Justice Walsh and 
Mr. Justice Neave. 

SITA RAM— Applicant 
versus 

Musammat GOBINDI—OPPOSITE 

Party. 

Guardian and Wards Act (VIII of 1890), M. 

(c) (d), 36, 36, 45, 47— Object of Act—Power to invsHU 
gate accounts filed by Quardian—Court, whether can 
order payment of balance due-^Disciplinary actioitt 
wJicther inconsistent tcith remedy by suit—Order re¬ 
fusing to take action—Appeal—Revision, 

The Guardian and Wards Act must be oonstnied 
with due regard to the objeob intended tobe allowed by 
the legi:ilatiOQ. That objeot is the proteotion of tbe 
helpless minor and the control of the guardian ohaig- 
ed with lookiog after hia estate, [p. 691, ool. 1.] 

Under section 34 (o) and (d) of the Aot the Govt 
ha.s jurisdiotion to investigate the aooounts exhibit¬ 
ed by the guardiao, to amend them by striking oat 
objectionable items and to direct the guardian to pay 
the baianoe due on a true and just aooount. [p> 
col. 1.] 

•lagan Nath Pandey v. Mahesh Chandra POkU 
Ind. Cas. 286 ; 21 6 W. N. 688 ; 26 0. L. J. 
not followed. 

If the guardian fails to pay the baianoe found by 
the Court on a oorreot account, be becomes oontom^ 
oious and can be dealt with under aeotion 45 of the 
Aot. [p. 595, ool. 1 .] 

The disciplinary action taken under aeotion 45 o| 
the Guardian and Wards &ot is nob inoonaistent with 
and does not bar the minor’s remedy by suit provid¬ 
ed by sections 95 and 96 of the Aot. [p. 595, ool.2*i 

An order refusing to take action under seotlofi 4d 
of the Guardian and Wards Aot is sot appoaloble- 
[p- 696, ool. l.j 

Certain aooounts filed by the Guardian 
come up for oonsideration the District Judge he^ 
that the amount alleged to have been spent by 
Guardian upon oertain repairs to property wae n<n 
justified and ought to be maJe good, bub so foriiw 
order to thatefieot was made Sometime after the 
minor again put in an application objecting k) 
various acts of the guardian iooludiog the failure ko 
refund the above-mentioned amount and the Distriot 
Judge tc»ok the view that no ootion ooold be takeo 
under section 45 of the Guardian and Wards Aot,^ 
the amount was not a sum in the hands of 
Guardian. The Wards appealed to the High Oouti 
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Hdld (1) that the order was not appealable. 

(9)^but that the Judge had failed to exeroit^o 
a ]unediotioQ which was vested in him and the High 
Court oould intetlere in revision, [p. 6'J6, col. 1 ,] 

Civil Revieion from an order of the Dis- 
fcriofe Judf’e, Benares, dated the Uth October 
1923. 

Mr. Jang Bahadur Lat, for the Applicant, 

Dr. K. N. Katjn and Mr. M. N. Baina, 
for the Opposite Party. 

JUDGMENT. —This appeal raises various 
important questions with regard to the true 
interpretation of the Guardian and Wards 
Act, relating to the class of matters which had 
become the subject of controversy between 
this particular ward and his guardian, and 
also relating to the right of appeal. There 
being no express authority in this Court 
upon the subjects which have been raised 
before us we bold ourselves free to take an 
independent view of the intention of the Legis¬ 
lature while at the same time paying due re¬ 
gard to the decisions of the High Courts in 
other Provinces which have been relied upon 
in the argument on behalf of the guardian. 

So far as the facts are concerned the 
matter is extremely simple. The controversy 
relates to the conduct of the guardian and 
the accounts filed by the guardian, when 
the minor was still a ward. The guardian 
is the adoptive mother of the ward. It 
appears that there is a substantial dispute 
as to the adoption but this for the pur¬ 
pose of this appeal is immaterial there being 
no question as to the adoption, while the 
minor was her ward and continued to be her 
ward until be reached bis majority. The 
minor was possessed of certain property and 
the dealings by the guardian of the estate of 
the minor came from time to time before the 
District Judge. Substantially we are only 
concerned with two orders made by the Dis¬ 
trict Judge, namely, one of the 4th of August 
of last year and a more or less consequential 
order, which is the one under appeal, made 
on the lltb of October 1923. 

On the 4th of August certain accounts, 
which the guardian had been, no doubt, pre¬ 
viously ordered to file, came before the learn¬ 
ed Judge for consideration. For the present 
it is only necessary to refer to three matters 
contained in these accounts. There was some 
l 0—76 


question with regard to some moveablo articles, 
which is not now before us at all. Secondly, 
there was a question with regard to certain 
expenditure on the micor’s marriage; and 
thirdly, there was a question with regard 
to the expenditure by the guardian upon cer¬ 
tain repairs to property; the two latter of 
course affecting the balance due from the 
guardian which she would bo required to band 
over upon the hypothesis that the items of 
expenditure which eh-.' had aoeounted for 
were approved by the learned Judge. 

With regard to the marriage expenses the 
learned Judge took a very reasonable view. 
The guardian improperly proceeded with the 
marriage and with the expenditure therefor 
without obtaining the necessary sanction of 
the Judge. The Judge upon ex post facto 
material was satisSed that, in spite of the 
absence of the original eanobioo, that expendi¬ 
ture ought to be approved. Ho seems to have 
taken with regard to the repairs exactly the 
contrary view. In that case there had been 
no preliminary sanction and he comes to the 
conclusion {it is said that he did it without 
adequate material, that is a matter which 
we will deal with in a moment or two) 
that Rs. 900 alleged to have been expend¬ 
ed by the guardian upon these repairs 
was nob justified and ought to be made good. 
The logical consequence of that conclusion 
was—and according bo our view it could have 
been ordered by the learned Judge, that the 
account should be amended and the balance 
payable by the guardian enhanced by the ad¬ 
dition of the Rs. 900, the expenditure of 
which he refused to sanction. No formal 
order, however, of that kind appears bo have 
been made. In October the matters came up 
again through an application by the minor 
who bad then reached bis majority and who 
objected to various acts of the guardian icolud- 
ing the failure to replace or refund this sum 
of Rs. 900 ; and the learned Judge with regard 
bo that latter item made the order which is 
now in question. It is convenient bo quote 
the order as made. “ I agree with the objec¬ 
tion boat as no action can be taken under section 
45 with respect to the money, as this is nob a 
sum in the hands of the guardian. It la only 
a matter which affects her discharge. It ii 
difficult to follow that order. The learned 
Judge appears to hold that bis powers are con¬ 
fined as regards action against, the guardian 
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to oasaa in which a autn of uioQ3y i? aobaally 
in the hands oI the guardiin. T-) taka an 
extreme illustration of that view it would 
appear to apply to a oontumaoious guardian 
who deliberately throw a hof. of rupoos 
amounting to half a lakh belonging to 
the minor into the Ganges, and svould presum¬ 
ably prevent, if the learned Judge's view is 
right, any amelioration by the Court having 
jurisdiction under this Act against a guardian 
for a wicked act of that kind. That illustra¬ 
tion seems to suggest that there must be 
something wrong in the reasoning. To say 
that the matter only affects the discharge 
would indefinitely postpone the decision and 
seems to lead to an impasse, booause if 
the Court has no power to order the mo¬ 
ney to be refunded, the refusal of the 
discharge would have no effect except that 
it would leave the minor ombarrassed in 
the only alternative remedy left to him, 
namely, a suit at law against the 
guardian to restore the money. It is obvious, 
therefore, that this contention put forward 
on behalf of the guardian, namaly, that no 
action can be taken against him (or her) by 
the Court at all except with reference to aotu' 
al property under his control or money in his 
hands, raises a very serious question of the 
interpretation of the Act. We are of opinion 
that the Act must bo construed with due 
regard to the object intended to be attained by 
the Legislature. The object may be summaris¬ 
ed as the protection of the helpless minor and 
the control of the guardian charged with 
looking after his estate. In order to exerclso 
that jurisdiction this Court has been 
vested with disciplinary powers which ex¬ 
perience has shown are more effective in nine 
oases out of ten than the ordinary enforce¬ 
ment of rights by the prosecution of a 
suit under which individuals, who are siti- 
juris, are left by the Legislature for the 
determination of their dispute. For exam¬ 
ple, if the guardian is threatening to des¬ 
troy or make away with property belonging 
to the minor and has not been called upon, 
possibly because of near relationship to give 
a bond at the commencement of bis ofifice 
of any substantial amount if the Distriot 
Judge's view is correct, the Court has no 
power to call upon him to replace what he has 
wasted and to submit to punishment if he 
does not do so. The only remedy left is by an 


action at law, which may be indefinitely 
delayed by various obstructive mojioa and 
prove in the ond bo be infruobuous. It seems, 
therefore to U3 that we ought not to out down 
by narrow intorpretatlon provisions which 
appear to have been male by the Legislature 
to enable this jurisdiction to ba exercised 
unless there are plain indieitiooa in the Act 
which prohibit us from taking what maybe 
doaoribed as the wider view. 

Coming now to the point raised by this 
appeal the whole discussion really turns upon 
the true meaning bo bo given bo the pro¬ 
visions contained in seobion 34 (c) and (d). 
It is useful bo make this preliminary ob¬ 
servation that the draftsman obviously 
intended these provisions to be read ooa* 
tinuously as part of one proceeding. These 
sub-sections provide that the guardian shall 
as and when required by the Court and 
in such form as the Court shall direct exhibit 
his accounts, and when required by the Court 
pay into Court the balance due on such 
accounts. The argument for the guardian ij 
that the Court's power to direct payment of 
the balance is limited by such balance as bh® 
guardian chooses to show in the account which 
he exhibits. Indeed this argument is support*- 
ed by the express language of more than ons 
decision which has been cited to us from thfl 
reports of the High Court at Calcutta. It 
nob without signifioanoa that the cases cited 
are not bo ba found in the authorised Law 
Reports. We propose to deal with only one oi 
them as illustrating the argument on behal 
of the guardian, namely. Jagannath ^ y* 

Mahesh Chandra Pal (1), whioh carries ^th “ 
the authority of the well known 
Sir Asutosh Mukerji and Mr, Cuming. They 
definitely held that in the case before tli6® 
on the accounts exhibited under seobion 
34 (c) the only order which the Court was 
competent to make was to call upon t e 
guardian to bring into Court the sum so 
shown. We think that the learned Judges 
could hardly have realised the logioal ooo^ 
seqaocco of so bolding. The word “ account 
used in this connection must mean ® 1^ . 
and true account. It is iuconoeivable tba 
the Legislature intended to enable the 
dian to satisfy this duty under section 34 K i 

(Ij 86 lad. Cas. 286 ; 21 C. W. N. 688 ; 25 0. L- 
149 . 
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by Baying tin the aooouut, As to a Bum of 
Eb. 2»000 I yoBterciay paul this away to an in¬ 
sistent oroditor of mine to prevent my arrest 
and I am theroforu unable to proJuue ibis sum 
of money and Ibe balanoe duo from mo is 8 
annas It is quite olcai that it would be the 
duty of the Court ou having suoli an acoouot 
presented to it to strike out the sum of 
Ks. 2,000 paid away by the guardian for his 
own purpose, and to add it to the balanoe of 
8 aunas as shown by the guardian in the 
aocounts. thereby making a balance due (o 
the ward of Rs. 2,000-8-0. The Couit may do 
it of course in ono of two ways. "Whero the 
amount is a liquidated sum and clearly ear¬ 
marked for a purpose it can amend the 
accounts by striking out the objectionable 
amount or it may rejeob the accounts on the 
ground that it is an untrue account of the 
guardian's liability and direct the guardian to 
submit a first account within a limited time. 
But it was never intended that it was not the 
duty of the Court, but the duty of the guardian, 
to decide what is the balance due on a true 
and just aoeount. Then comes into play sub¬ 
section (ci) of the same section (section 34) by 
which the Court directs the guardian to pay 
the balanoe. if this interpretation is correct 
and this procedure is adopted disciplinary 
action can be brought to bear on the guardian 
without the embarrassment from which the 
learned Judge seems to havo suilerod in this 
case, and without the Court being compelled 
to bold that its bands were tied because the 
balance directed to be paid was not a sum ac¬ 
tually in the hands ot the guardian. If the 
guardian fails to pay the balanoe found by the 
Court on a correct account he becomes contu¬ 
macious and can be dealt with under oection 45. 
Sub-section {b) of section 45, clearly con¬ 
templated that such penalties aro applicable 
to the misconduct of the guardian either in 
failing to exhibit the accounts io would be the 
case of course if original accounts such as we 
have suggested by way of illuttiation being 
rejected he fails to file a true amended account 
or to pay into Court the balance due as found¬ 
ed by the court upon the bams of a true and 
just account. We think that this is the only 
common sense view of the matter and it is 
the only productive interpretation which can 
be pui upon these provisions. 

Reduced to its most concrete form the only 
formidable objection against this yiewi which 


Dr. Katju in his argumonb was able to press 
upou u6 was that sections 35 and 36 of the 
Act oontcmplato remedies by suit bub these 
remodios aro not really inoonaistent; they 
may well eubeist togothor. As one of us point¬ 
ed out during the argument a foolish and 
ob;?ttnato guardian who chooses to go to prison 
and sillier the uncomfortable personal penal¬ 
ties would not thereby be relieved from his 
responsibility, and it is possible that those sec¬ 
tions were merely a precautionary provision to 
prevent the argument that the disciplinary 
pei alties under section 45 were intended to 
make an end of the matter. It is important 
to observe that the legislature would have 
been guilty of a very short sighted view if it 
had really intended that the minor should be 
left to a remedy by a suit in the manner we 
have attempted to illustrate, He may be only 
five years old. The extent of the untruth 
of the account migltb be successfully bidden 
by th<> guardian from the Judge and until the 
minor reached some age of discretion when he 
was able to make discoveries which the Judge 
was not. In such a case it would be neces¬ 
sary, after the miuor had discovered flagrant 
waste of this kind, to removo the guardian and 
to appoint anobher, and to direct the new 
guardian to take stops by way of suit on be¬ 
half of tho mmoi tor the recovery of the 
compensatioa due from the ex-guardian, who 
by tbe time a decree has been obtained might 
have disposed of any property which would 
make the decree of the least value to the 
minor. For these reasons we differ from the 
view which Las been pressed upon us as the 
view hitherto taken in Calcutta, and we have 
loss hesitation in doiug so as we are not deal¬ 
ing here with a question of substantive law or 
of legal principle but merely of the true in¬ 
tention of tbe Legislature with j:egard to an 
administrative statute. 

In conclusion we decide that tbe learned 
Judge was wrong. On tbe merits, if he was 
of opinion that the Rs. 900 was an amount in 
excess of what tbe guardian could rightly claim 
to have lawfully expended on repairs, he 
should have insisted upon fresh accounts 
coneotiug the balai co due, and ordering her to 
pay such amount plus the Rs. 900 into Court. 

If ho had done so he would have been able 
under section 45 to accede to tbe application 
of tbe minor unembarrassed by the difficulties 
which he felt in the order under appeal. It 
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is however poiabed oub fco us on behalf of the 
guardian fchab on the other hand in arriving at 
this anciount the learned Judge, nob appreoiab* 
ing acoording bo our view the extent of his 
jurisdiction, did not go as carefully as he might 
have done into the question of the amount, 
that is to say by a summary order he ac¬ 
cepted Bs. 900 as representing the liability 
of the guardian for unjustifiable expenditure- 
whereaa in truth and in fact, according to 
the contention on behalf of the guardian be¬ 
fore us, that amount might, if the learned 
Judge took up the matter again, be to some 
extent modified. We therefore think it out 
duty, if we have the power to do it, to over¬ 
rule both the orders in this case—namely, the 
orders of the 4th of August and of the llth 
of October, and bo send the matter back to 
the learned Judge bo reconsider the position of 
the guardian as regards these repairs in the 
light of what we have said and in the light of 
such evidence and arguments as the guardian 
is able to produce to satisfy him that he 
ought to alter his decision as regards the 
amount; and having come bo a fresh decision 
in the matter to order the guardian to pay 
the balance due and after giving her a rea¬ 
sonable time for payment of such amount 
if she is ordered to pay bo exercise the powers 
given him under soobion 45. 

This brings us to the further legal difficulty 
raised by this appeal. Unfortunate as it may 
appear we are of opinion that section 47 does 
not give a right of appeal against this order. 
It is not an order regulating the conduct of 
the guardian which is the only clause 
which can be suggested as covering 
this oasot It is rather an order inflict¬ 
ing a penalty upon a guardian for breach of 
an order. But in this particular case we 
hold that the learned Judge has failed to ex¬ 
ercise the jurisdiction which was vested in 
him. One can understand his view if he 
ooDBUlted the Calcutta oases. Indeed the 
sarnie view appears in at least one text book 
on the subject. But taking the view wo do 
of the intention of the Act wo come bo the 
conclusion that he had jurisdiction to amend 
the account and direct payment of the balance 
due on the amended account and that he 
failed to exercise this power and perform the 
duty oast upon him by the Act. The appeal 
is formally dismissed. We allow the revi- 
ffion, tbp prderp pf §bp pf August 


and of the lltb of October and send the case 
back to the Court below for decision of the 
question of accounts having regard to oar 
views expressed above. The applicant will 
get one set oi costs in this case inoludii^ fees 
on the higher scale. 

S. D. B&vision alloiOBd. 


SIND JUDICIAL COMMISSIONERS 

COURT. 

Miscellaneous Civil Application 

No. 414 OF 1923. 

April 8,1924. 

Present: —Mr. Rupchand BilaRAM, A. X 0. 
Firm of MAHOMEDALI A. KARIMJI 
& SONS—RtfiSPONDBNTS 1 

versus 

CHARATSING BUDSING— 

Respondent 2. 

Arbitration^ Award based on equitable oonsidera^ 
tions, validity of—^Arbitratort duty of—BeJerencet 
scope of ^ Award based on erroneous grounds, legality of 
^Bemission of award^Bias of arbUrator-^Disorition 
of Court. 

An arbitcatoc ia not oompetent to pass aa award 
aoootding to what he considers to be an equitable ar¬ 
rangement under the oiroumstanoes of a particular 
oase, but must decide acoording to the legal rights of 
the parties, [p. 697, ool. 2.] 

An arbitrator ia inflexibly limited to the deoisfon 
of the par bioular matters submitted to him and nil 

award must conform both in substance and form to 

the submission, [p. 597, ool. 2.j 

Juggabundhu Saha v- Chand Mohan Saha, 31 
Cas. 88 ; 22 0. L. J. 237, followed. 

Where in his award an arbitrator states reasons for 
his deoisioQ which are erroneous on a point of la^ 
there ia an error of law on the face of award 
the award is bad and should be set aside, [p* 
ool. 2.J 

Champsey Share (& Co. Ltd., v. The Jivraj Bai^ 
Spinning Weaving Co., Ltd., 73 lad. Cas- 486; 47 B. 
678 ; 44 M. L. J. 706; 25 Bom. L. R. 633: (1928) A. I. 
R. (P. 0.) 66 ; (1923) M. W. N. 696 ; 60 0. 130; « 
M. L. T. 419 ; 28 0. W. N. 897 (P. 0.;, relied upon. 

A Court should in the exoroise of its discretion de* 
olino to remit an award to an arbitrator when there 
is the existenoe of any oitoumstanoe in the eitiMtion 
of the arbitrator whioh tends to produce abiasni 
the mind of the arbitrator, [p. 693, ool. lO 

Kemp V. Row, (1858) ; 114 R. B. 4^9; I Qiff. 358; 4 
Jur. (N. B.) 919 ; 32 L. T. (0. S.) 3l; 66 B. 
relied upon. 
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Applioation of BesponclGnt II uuder tl\e 
Indian Arbitration Aofe (IX of 1899) to havo 
award taken off tbe ffle. 

Mr. Tahilram Maniram, for tho Respond¬ 
ents I. 

Mr. Pahlajsing B. Admni, for the Respon¬ 
dent II. 

ORDER .—This is an applioation under tho 
Indian Arbitration Aot to havo the award 
of Mr. X. taken off tho file. It appears that 
Messrs, Mahomedali, A. Karimji & Sons, who 
are the landlords^ claimed a right to eject 
thoir tenant Seth Charatsing on the ground 
that he had sublet a portion of the promises 
rented to him, and was, therefore, liable to 
be ejected under the provisions of the amend¬ 
ed Bombay Rent (War Resbriotions) Aot. 
They also claimed a certain amount as due 
bo them (or rent. It is nob. however, clear 
from the reference if the non-payment of rent 
was also urged as an additional ground for 
ejectment. In his award tho arbitrator lioliU 
that the rent of the premises in 1916 was 
Re. 120 and that, therefore, the rent which the 
landlords were entitled to recover from bis 
tenant was Bs. 164-12-0 per month after 
adding bo it Municipal taxes and the increase 
of rent permissible under tbo Rent Act. He 
further holds that as the tenant had sublet a 
portion of the premises on a rent of Rs. 75-0-0 
per month, he was liable to eviction. How¬ 
ever, curiously enough, iu the operative part 
of the award he holds that the tenant should 
pay to the landlords a sum of Bs. 1,482-12-0 
as arrears of rent from 1st January 1923 up 
bo the 30bh September 1923 calculated at 
the rate of Rs. 164-12-0 per mensem, and 
after that date he should pay a sum of 
Rs. 189-12-0 per month which includes a 
further sum of Bs. 25 being one-third of 
the amount realized by him as rent from 
the portion sublet by him. The reference 
on which this award is based is dated tbe 
4th July 1923. 

The first objection is that tbe aribitrator has 
exceeded his jurisdiction in passing the award. 
The submission is limited (1) to the alleged 
right of the landlords to eject tbe tenant, and 
(2) to the arrears of rent due up to the date of 
the reference. The arbitrator having oomo to 
the oonolusion that the landlord was entitled 
to eject tbe tenant, it was open bo him to 
prdpr ejectment. He has, however, not done 


so, hut ordered the t*'naut bo pay R^ 25 0-0 
more par montii than tho amount (ixecl hy 
l)lm as tho staudard rent so long as his suh- 
tenaut continues in oooupatien. He has also 
awarded arrears of rent up to the dato of the 
award, and not up to the dato of tbe reference. 
Ho has no donht passed an award according 
to wbat he oonsldorod to bo au equitable 
arrangement, v^hicii the parties should agree 
bo aud on which they should continue their 
relationship for the future. This was beyond 
hie competence. Au arbitrator is inflexibly 
limited to the decision of the particular mat¬ 
ters submitted to him, and bis award must 
conform both in substance and form bo the 
submission: Fer Mukerji, in Jiiggabunlhu 
Saha v, Ghand Mohan Siha (1). I am of 
opiiuon tbat tbe arbitrator has exceeded bis 
jurisdiction. The .second objeobioais that the 
award is illegal on the very face of it. This 
objection should also prevail. The Bombay 
Rent (War Restrictions) Act prevents a land¬ 
lord from receiving more than the standard 
rent. Tho arbitrator has found as a fact tbat 
the standard rent is Rs. 164-12-0 per month. 
He has awarded more than this rent and baa 
given his reasons in the award for doing so, 
which are contrary bo law and erroneous. 
This objection, therefore, falls within the scope 
of the rule laid down in tbe recent ruling of 
their Lordships of the Privy Counc'd in 
Champsey Bhara <£ Co. Ltd. v. Jtvraj Baloo 
Spinning & Weaving Co., Ltd. (2). 

Both these objections arc teoboical and 
ordinarily I should have had no hesitation in 
remitting back the award bo the arbitrator. 
Unfortunately, however, the firm in which 
tbe arbitrator is a partner have been 
engaged as pleaders for the landlords and 
Mr. Tahilram has appeared in support of tbe 
award. The tenant has objected to the 
award being remitted back to Mr. X, on the 
ground that hU firm being engaged as pleaders, 
it is a olroumstanoo which may tend to pro¬ 
duce a bias in bis mind. Though I have no 
doubt that Mr. X. would deal with the dispute 
with an unbiassed mind, 1 think it is a fit case 
in which I should in tVie exercise of my dis- 
oretioQ decline to remit it back to him. As 

(1) 31 Iq<1. Oa3. 33 ; C. L. J. 237. 

(■2) 73 lad. Ga?. 436; 47 B. 574 ; 44 M. L. J. 706 : 
20 Bom. Ci. R. 583 ; tl9i3) A 1. B. (P O I 63 ; 1923) 
M. W N. 596; 60 0.130 ; 33 M. L. T- 419; 28 O.W-N. 
897 (P. C.). 
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pointed out in Kemp v. Bose (1), fcbo existence 
of any oiroumstanca in the situation of the 
arbitrator which tends to produce a bias in 
the mind of the arbitrator is sufficient to 
justify the interferonoe of the Court, whether 
in fact such oircumatance has any operation 
in the mind of the arbitrator must for the 
most part be incapable of evidonoe and may 
remain even unknown to himself. Under the 
oiroumetancoB, it is not necessary ior me to go 
into the other objections raised by the tenant 
which are also of a technical nature. 1 order 
the award to be taken off tbo file. Each 
party to bear his own costs. 

-ff- A. Application allowed. 

Z. E. 

(1) (1HS8) 114 R. R. 429 ; 1 Uiff. 26 y ; 4 Jut. (N.S.) 
919 i 8*2 L. T. {0 B.) 8 l ; 66 E. H. 910. 


CALCUTTA HIGH COURT. 

Ordinary Original Civil JDRiaiucTioN 
Suit No. 1480 of 1922. 

December 5, 1922. 

Sm. SHOSHI MUKHI DEBYA and others 

—Applicants 

verstts 

KESHAB IjAL MUKHERJI and others— 

Opposite-Party. 

Lniid AcguisHiiii Act [I oj iSJi), s. ]B~.Aivard by 
Coileclor-Third party clutming title and aikwgfor 
re/erencc^High Court, whetUr will stay re/cnncc. 

^ A Land Acquisition CoUeotoi made an order direct¬ 
ing the payment of Compensation in respect of certain 
property to A- B set up a title to the property and 
applied for a reference under section 18 of the Land 
Acquisition Aot, and subsequently brought a suit 
against A to recover possession of the property : after 
institution of the suit, B applied for stay of the refer¬ 
ence, but this was refused. He then moved the Hish 
Court for revision of the order refusing to stay the ta- 
fetenoe, o: in the alternative for an injunction 
restraining A from proceeding thorewitb, or in the 
alternative for transfer of the reference so that it m»y 
be heard along with the suit: 

Held, that B having chosen his/uMtw must abide 
by the decision of the tribunal to whom the roferonco 
was jnade. [p. GOO, ool. l.] 

Application for revision of the ordor of the 
Calcutta Improvement Tribunal, dated the 
Uth August 1922 in case No. 138 of 1922. 


Mr. N. Sarkar, for the Applicants, 

Sir B. C. Ml tier and Mr. M. N, Basu, for 
the Opposite Party. 

JUDGMENT. —This is an application by 
Srimathi Sboehi Mukhi Debya to roBtrain 
Kesbab Lai Mukherji from proceeding with 
case No. 138 of 1922 now pending before the 
Calcutta Improvement Tribunal until the 
final determination of this suit, or in the alter¬ 
native for the transfer of the case to this 
Court for determination with this suit or in 
the alternative for revision of the order of the 
Tribunal of the 14bh August 1922. 

The facts are shortly as follows :—One 
I’anchanon Banuerjee died on the 19tih July 
1878 leaving him surviving his widow, the 
plaintiff Srimathi Shoshi Mukhi, and three 
daughters. One daughter is dead and the 
surviving daughters are oo-plaintiffs with her 
in the suit. Paohanon left a Will, dated the 
23rd June 1878, whereby he appointed one 
Keuaram Bannerjee and one Tripura Sundari 
Debi executor and executrix. Probate was 
granted to Konaiam alone on the 4th Decem¬ 
ber 1901 out of the Hugbli Court. By 01.8 
of the Will it was provided that any of the 
executors should in case of death be able to 
appoint by will another executor to carry out 
tho direobioDB of the will. Kenaram died on 
the 7th September 1921 having by bis Will 
dated the uOtb September 1906 appointed the 
defendant executor of his Will and also 6^6* 
cutor and trustee of Panobanon’ft estate. Tbs 
Defendant proved Kenaram's Will In 
Court on the 21st February 1912 ; he has not 
I understand, applied for administration at 
bonis 7ion of Paohanon’s estate. Whether 
this was necessary or not it is not neoessary 
for me to decide for the purposes of this ap* 
plication. 

Srimathi Shoshi Mukhi states that in 
ruary of this year she came to learp that a 
scheme bad been framed (I suppose by tke 
Improvement Trust) for the acquisition of Up 
Sooterkin's Lane, one of the properties of the 
estate. On tho 8th Maroh 1922, she fil^ * 
petition before the 2ud Land Acquisition 
lector stating that the defendant bad no tiw® 
to the property and that upon the true oo^ 
struotion of Panebanon's will she was entitlsd 
to the premises and to the rents, issues 
profits thereof for her life and asking tw 
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her name should be recorded as a poreon in- 
terestovl and that upon an award being made 
the matter should be rolerrod to the Court of 
the Calcutta Improvement Tribunal for the 
determination of her rigbti. 


On the 18th April of this year the Collector 
made his award awarding Rs. 57,500 and 
directing the money to be paid to the Dofond- 
anb as executor and shebait. T should state 
that by cl. 6 of Panchauoo’s Will on the hap¬ 
pening of certain events the property was 
made dsbutter. 


On the 24bh April Srimati Shoshi Mukbi 
was served with a notioe, dated the 20th April 
1922, from the Land Acquisition Collector 
stating that she had been treated as a person 
interested in the premises, that an award bad 
been made, and asking her to 51e her obj'ic- 
tions before him on or before the 25th April. 
She accordingly on the 25bh April filed a 
petition asking {intaf Qilicf>) that the matter 
should be referred to the Tribunal for the 
determination of her rights and the CoUeobor 
made the following entry in the order-sheet: - 
" Petition filed on behalf of Sm. Shoshi 
Mukhi Debi refer to the Tribunal if in order 
and in time." 


The compensation money was deposited 
with the Tribunal on the 28bh April and this 
suit was instituted on the lab May, On the 
3rd May the President of the Tribunal notes 
receipt of the cheque and adds “Await refer¬ 
ence.’’ On the 26th June a reference (No. 
370) was made by the Collector. 

On the lith July the plaintiff was given 
notice by the Tribunal to file her wnbbo.n 
statement on the reference. On the 3rd 
August the plaintiff petitioned the Tribu¬ 
nal to stay the relerenoo. On the 14bh 
August the Tribunal refused to stay the 
reference as it was made prior bo the suit 
and the 4bh September was fixed for settle¬ 


ment of issues. 


I am asked to stay the proceedings before 
the Tribunal on the ground that the daughters 
are parties to the suit and not to the reference 
and that they will nob bo bound thereby and 
that aooordiogly there might be conflicting de¬ 
cisions of the Tribunal and of this Court. It 
is further said that the Tribunal was wrong in 
holding that the reference was prior to the 
suit and it is urged that the suit is more oom- 
jHcebensive and that the Tribunal s proceed¬ 


ings will be usolosB as they will not operate 
between tho parties as res judio-ita. 

As against this it is said on behalf of the 
defendant : - 

(1) That too Tribunal has exclusive juris¬ 
diction and can alone determine the matter. 

(2) Tliat tho plaintiff by her application 
tinder section 18 of the Land Acquisition Act 
has chosen the forum and cannot now go back 
on this. 

(8) That she has taken her chance before 
the Tribunal by applying for a stay and has 
(ailed and that she is bound by this decision. 

(4) That she is in effect asking for a stay 
order on the Tribunal. 

(5) That this Court has no jurisdiction to 
review the Tribunal’s decision. 

(6) That in any case there is an appeal 
from the Tribunal to the High Court and ulti¬ 
mately bo the Judicial Committee. 

And reliance was placed on a recent decision 
of this Court in its Appellate jurisdiction, 
Saihesh Chandra Sarkar v. Sir Bejoy Ghand 
Mahntap Buhadiir (l). In that case after the 
compensation moneys had been apportioned 
by the Collector, and neither patty served with 
notice under section 9 of the L'lnd Acquisition 
Act had applied for a reference under 
section 19 of the Act, a civil suit was institut¬ 
ed by one of the parties served with notice bo 
recover part of the compensation moneys 
awarded by the Collector, and it was held that 
the suit was not maintainable as the Land 
Aquieition Aot created a special jurisdiction 
and provided a special remedy and that sec¬ 
tion 31 of the Act applied only to oases where 
a person was under a disability or was nob 
served with notioe before the Collector. As 
against this I was referred to Bhandi Singh v. 
Eamadhin Boy (2). In that case a reference 
under section 18 had been struck off for non- 
appearanoe and it was held that those who were 
parties to the reference could not litigate the 
matter anew in a Civil Court but Mookerjee, X, 
states at p. 998 that having regard to the 3rd 
proviso to section 31 read with section 18 
where tho dispute is as to the parsons amongst 
whom the compensation moneys are appor- 
iionable or as to the extent of their interest 

(1) 66 Ind. Ca«. 711; 26 0. W. N.508: (1922) A. I. ft. 
(0.) 4. 

(2J 10 0. W. N. 991; 2 C. I;. J. 359. 
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the Ecatter could be litigated either on a refer¬ 
ence under section 18 or in a Civil Court 

For the purposes of the present application 
it is not necessary for me to express my O'vn 
opinion on tbo divergence of judicial opinion 
which appears in the two cases cited above, 
for in the applicaMou before me the plaintiff 
has chosen her forum by applying for a re¬ 
ference under section 18 and I think she must 
abide by it, and on that ground I dismif'* the 
plaintiff’s application with costs. 

Learned Counsel for the plaintiff stated to¬ 
wards the conclusion of the argument that 
although the application was in form by the 
plaintiff alone, this was an error and be 
asked me to treat it as if the co*plaintifTs 
(the daughters) bad also joined in the appli¬ 
cation. I regret that I cannot do so as I 
have not the facts before me with regard 
to the daughters. I do not know whe¬ 
ther or not they were served with notice 
under section 9 : presumably they were not, 
but the defendant has had no opportunity of 
dealing with this. If t!icy were not served, 
presumably under section 31 their rights are 
preserved but I am not deciding this question. 
All that I decide is that tho plaintiff having 
made her election under section 18 and 
applied to the Tribunal for a stay which has 
been refused, cannot, even assuming that a civil 
suit was open to her, succeed on this appli¬ 
cation.^ The result may be unfortunate, as if 
the suit continues so far as the daughters are 
concerned two Tribunals may bo dealing with 
the same question and different decisions may 
result, but I regret that in the view I hold on 
the present application I cannot help this. 

Order accordingly. 


OUDH JUDICIAL COMMISSIONER S 

COURT 

Execution Decree Appeal No, 20 of 1924. 

July 8, 1924. 

Present Mr. Wazir Hasan, J. C. 

KUNWAR -TANG BAHADUR —Judgment- 

Debtor ~ Appellant 
versus 

Lala GUR PRASAD— Decree-Holder— 

Respondent. 

of decree^Decree agaimt soti for debt due 
ojj father^ Pertmal property of son, whether liable. 


PUiotiff brought a fluib against the defendant ior 
recovery of money due on a hand-note ezeoated by 
the defendant’*^ father and obtained a deoree. He then 
took out ezeontion and attached certain lands belong¬ 
ing to tho judgment-debtor; 

Held, that the judgment-debtor under the deoree 
merely represented the estate of his deceased father 
and that ezeoution could, therefore, proceed sgaiaat 
the e:«tate alone and the personal property of the 
judgment-debtor was not liable for attachment m 
ezeoution. [p. 601, col. I.] 

Bhujawan Prasad Sival v. Ram Narayan, 66 fni 
Cae. 221 ; 2 P. L. T. 896, followed. 

Appeal from fcbe order of the Districb Judge, 
Hardoi, dated the 25th March 1924, in 
Miscellaneous Appeal No. 104 of 1923 prefer¬ 
red against the order of the Munsif, Sandile, 
dated the 5th April 1923. 

Mr. B. D. Chandra and Kua/r Krwfcfw 
Bahadur, for the Appellant, 

Messrs. H. N. Dass for the Respondent. 

JUDGMENT.-This is an appeal by the 

judgment-debtor. The respondent is the 
decree-holder. The appellant’s father borrowed 
money from the respondent under a hand- 
note of the 13th July 1917 and died in April 
1920 without having repaid the debt. In 
November 1920 the respondent brought a suit 
for the recovery of the said debt. The only 
defendant impleaded in the suit was the 
present appellant, Kunwar Jang Bahadur. A 
decree was passed in favour of the respon¬ 
dent under a compromise which directed 
the repayment of the decretal amount by 
two instalments. In the ordinary course, 
a deoree was prepared in ternas of the judg¬ 
ment in the case and naturally the appeHau^ 
is described therein as the judgment-debtor. 
The decree-bolder took out execution and the 
judgment-debtor paid him certain sums of 
money from time to time. There still re¬ 
mained a balance of Rs. 965-6-3 inolndihg 
interest on the unpaid amount of the deoree. 
On the last occasion the decree-holder has 
attached certain sir produce of the appellant. 
The appellant now contends that the property 
attached is his personal property and that the 
execution could l)e taken out by the decree- 
holder against the property of the deoeaseo 
debtor alone. 

The Court of ffrsb instance allowed the oh* 
jeotions and withdrew the attachment. The 
learned District Judge of Hardoi on appeal by 
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the deoree-boldor rejeoted the objeotions and 
hae ordered the exeoutiou to prooeod. Tho 
ground, on whioh the deoieion o( the learned 
Judge is based, is that the decree in terms 
being against the iudgmenb*debtor is a personal 
decree and consequently the judgment^debtor's 
own property was rightly attached in execu¬ 
tion thereof. 

In my judgment the learned Judge has mis¬ 
sed the whole point of the case. It is admit¬ 
ted that the debt in respect of which this de¬ 
cree was obtained was due not from the judg¬ 
ment-debtor but from his deceased father and 
it is farther admitted that the appellant was 
sued for that debt for the reason of his being 
the legal representative of his deceased 
father. On those facts, the question is not 
whether the decree was personal or otherwise. 
The real question for determination is whe¬ 
ther in execution of the decree any property 
other than that of the deceased can be pro¬ 
ceeded against in satisfaction of the decree. 
It is certainly a personal decree in the sense 
that proceedings taken for the satisfaction of 
the decree must be taken, as against the judg¬ 
ment-debtor but the question still remains as 
to what property would be liable for the 
satisfaction of a decree passed in relation 
to a debt of the nature of the present debt. 
The word '* legal representative ” is de6ned 
in clause (II) oi section 2 of the Code of Civil 
Procedure, 1908, and means a person who in 
law represents the estate of a deceased person. 
The appellant, therefore, when appearing as a 
judgment-debtor under the decree in question 
merely represents the estate of his deceased 
father and the execution can, therefore, proceed 
against that estate alone. The conclusion at 
whioh I have reached is supported by a deci¬ 
sion of a Bench of the Patna High Court in 
the case of Bhujaivckn Prasad Singh v. Bam 
Narayan (l). 

The appeal is, therefore, allowed, the order 
of the lower Appellate Court is set aside and 
that of the Court of best instance restored 
with costs throughout. 

E. s. B. Appeal allowed. 

(1) 65 Ind. Om. 224 ; 2 P. L. T. 896. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No 11 op 1924. 

April 16. 1924. 

Present Mr. Justice Walsh and Mr. Justice 

Ryves. 

BIJADHAR BHAGAT— Defendant- 

Appellant 

versus 

JEAT CHAMAR— Plaintiff-—Respondent. 

Letters Paieul [Allahabad), cl. 10—TMters Patent 
appeal—Findino of fact, whether can be questimed^ 
Procedure. 

In a Letters Patent Appeal, the Judgment appealed 
against mast be jadged with reapeot to the law laid 
down in it, in aocotdance with the faota stated at 
the Bar If the Counsel choose to submit questions ol 
law based upon a statement of facts whioh thoy do 
oot challenge, in fact whioh they convey to the Court, 
they cannot afterwards be hdard to question it in a 
Letters Patent Appeal. The proper remedy, if there 
has been any misunderstanding or slip, so that an 
erroneous statement of fact has orept in the judg¬ 
ment, is to ask for a review, [p. C02, col. 2.] 

Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. JusbiOe 
Kanbaiya Lai. 

Mr. S. C. Das, for the Appellant. 

JUDGMENT. —We are satisBed that this 

decision is right and that it would be idle to 
issue notice. The case bad got into a muddle 
by the time it reached our brother Mr. Justice 
Kanbaiya Lai, but on the view of the evidence 
taken by him, there can be no doubt that 
the law laid down is correct. The point is 
quite simple. It is found that Manohar, the 
predecessor of the plaintiff, was the holder of 
an occupancy tenancy. This he purported to 
lease in 1897 for 23 years to one Bam Kishun, 
the Zemindar of the village. It would appear 
doubtful whether Ram Kishun interested him¬ 
self very much in the tenancy, and whether he 
actually cultivated or occupied, but there is no 
doubt that at a later date, Bijadhar,^who was 
also defendant in the suit, came into posses¬ 
sion. If he came into possesssion vdth the 
permission of Bam Kishnn. he would be either 
bis sub-tenant or assignee. He would, there¬ 
fore, be lawfully in possession. Mr. Das says 
that he has been found to he the Zeminda/r. It 
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may be eo, but ib does not appear exactly how. 
Mr. Das says it is immaterial, but we can 
only suppose that it is either by purchase from 
■Ram Kishun or by some other method known 
to the law, but inasmuch as the transaction 
was subsequent to the lease, it could not affect 
the lessor’s right, and, therefore, Bijadbar 
being in possession, could only claim to be eo 
through Ram Kishun the lessee. If he does 
not like that capacity and repudiates Bam 
Kishun, then he becomes a mere trespasser. 
Bijadhar, having appeared upon the scene, 
got hie name entered as in posses¬ 
sion and this property entered as his 
khudkasht. This moved the plaintiff into acti¬ 
vity and produced this suit. He treated it 
as what has been called a " cloud upon his 
title" and sued for a declaration. He could not 
claim possession as he had leased the property. 

The mere statement of these facts is suffioi- 
ent to show that the plaintiff had a dear case 
to which there was no defence. All sorts of de¬ 
fences were raised, and it is difficult to under¬ 
stand the law, either of the Assistant Collector, 
or of the District Judge. The most serious thing 
is a ffnding of fact in favour of Mr. Das’ 
client, namely, that the lease was ffotitious. 
But ffctitious is an ambiguous phrase and 
nobody suggests that it did not exist. Indeed 
the District Judge complains that Bam Kishun 
refused to produce the document and the 
lower Court had to rely on a certified copy. 
We agree with Mr. Justice Kanhaiya Lai 
that there was no evidence upon which the 
Court in this case would 6nd that the lease 
was fictitious. Upon these facts, extracted 
with difficulty from the cloud of misunder¬ 
standing in the Courts below, Mr. Justice 
Kanhaiya Lai has applied the law correctly 
and it is impossible to find fault with bis 
Judgment. Mr. Das was originally instructed, 
when opening the appeal, to ohallenge the state¬ 
ment of the learned Judge that Bijadbar was 
the successor-in-interest of Ram Kishun. We 
thinkthattuisis a correct statement of bho por ¬ 
tion, but we desire also to say that oven if it 
were not, we should decline bo listen to an ap¬ 
peal against a statement of fact in the judgment 
to which Counsel themselves have mado them¬ 
selves parties. We wish it to be clearly under¬ 
stood that in matters of law, like a second 
appeal in this Court, the position is not the 
same as an appeal from a trial, where the evi¬ 
dence anfi the findings of the Judge can be recon¬ 


sidered in the Appellate Court. The Judge is re¬ 
quired by law to express his opinion on tbeqnes- 
tion of law submitted to him, and if GouDSel 
choose to submit to him questions of law 
based upon a statement of facts which they 
do nob challenge, in fact which they convey 
to the Court, they cannot afterwards be heard 
to question it in a Letters Patent Appeal. In 
other words, the Judge’s judgment must be 
judged with respect to the law .laid down by 
him, in acoordance with the facts stated at 
the Bar. The proper remedy, if there has been 
any misunderstanding or slip, so that an erro¬ 
neous statement of fact has crept into the 
judgment, owing to a slip by Counsel or a 
misunderstanding by the Judge, is to go baok 
to the learned Judge in review, and ask him 
to review his judgment on the ground that 
he has decided the law upon a misunderetand- 
ing of what the faots found in the Court below 
were. Wo wish Counsel bo understand that 
they must nob allow the Judge to decide a 
point of law upon one hypothesis of fact to 
which they are parties, and then come Qp 
and argue a point of law on another bypo* 
bheeie altogether. This appeal must be 
dismissed. 

N. H. A ppeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 10 

OF 1924. 

July 29. 1924. 

Present Mr. Wazir Hasan, J. 0* 

GUR CHARAN and another— 

Appellants 

versus 

FASIHUDDIN and others—RBSPONDE1NT8- 

Civil Piccedure Code {Act V of 1908), 0. 
rr. 2, 4 —Minor appoint<^ as next friend for 
7ninors—Proceedings against such minors, effect op 

A minor is inoompatent to act as the next friend of 
other minors and proooedlngg taken against 
under the guardianship of a minor are null and voi 
and must be set aside, [p. 608, ool. 2.] 

Appeal from the order of the third Addi¬ 
tional District Judge, Lucknow, dated the IsJ 
November 1923, in an appeal preferred agains* 
the decree of the Subordinate Judge, UnftOp 
dated the 28rd April 1923, 
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Mr. iS. N, Sinha, for blio Appellants. 

Mr. Ali Mohammad, for the Eespondents. 

JUDGMENT —This is the dofeutlaub’a ap¬ 
peal under O. KLllI, r. 1 (?i), of tho Codo 
of Civil Procedure from an order passed by 
tho DiBbriob Judge of Lucknow on the let 
November 1933. The facts are as follows :—• 
One Tasawwar AU brought a suit in the 
Court of the Subordinate Judge of Unao bo 
obtain a decree (or foreclosure on the basis 
of a mortgage. Ho die 1 during the pendency 
of the suit. His five sons were substituted 
on the record of the case as plaintiffs in place 
of their deceased father and the suit was pro¬ 
ceeded with. The Subordinate Judge dismissed 
the suit on merits. Four of Tasawwar All’s 
BODS were admittedly minors. The fifth and 
the oldest one, Fasihuddiu, was on his own 
application appointed guardian ad litem* 
of his minor brothers. From the decree of 
dismissal passed by the Subordinate Judge, 
one Musahib-ud-din acting as the guardian of 
all the five sons of Tasawwar Ali preferred an 
appeal to the Court of the District Judge of 
Lucknow. This appeal was filed on the 23rd 
May 1923. On the 22nd September 1923 
Musahib-ud-din was duly appointed guardian of 
the sons of Tasawwar AU including Fasi hud- 
din by a competent Court in proceedings under 
tho Guardians and "Wards Act. On the date of 
the hearing of the appeal, the order of the 
22nd September 1923 was produced before the 
learned Judge. The view which the learned 
Judge has taken is, that the proceedings of the 
Court of first instance subsequent to the death 
of Tasawwar AU were null and void for the rea¬ 
son that the order of the 22Dd September 1923 
conclusively establishes that Fasihuddiu, who 
was appointed guardian ad litem of bis minor 
brothers by the Court of first instance, was 
himself a minor. In pursuance of this view 
the lower Court has sot aside the decree pass¬ 
ed by the Court of first instance and remand¬ 
ed the case for disposal according to law. The 
appeal before me is against this order of 
remand as already mentioned. 

The argument in support of the appeal is, 
that Fasihuddin must be deemed to continue 
a properly appointed guardian ad litem till bis 
appointment was revoked according to law and 

* The espeession **gaardiao ad litem ” seams 

to have bean uflod throughout the iudgment tor the 
words ** next friend.’' 


that, therefore, the appeal filed by Musahib- 
ud-din was an incompetent one and should 
havo been dismissed. I am unable to accept 
this argument. In my opinion, the effect of 
the order dated the 23id September 1923 
declaring Fasihuddin a minor must be given 
retrospective effect in the sense that be was 
a minor as a matter of fact even on the 
date of the order. This being so, he could 
not have been appointed guardian ad litem of 
bis minor brothers. It follows that an appeal 
by him if he had preferred one would have 
been incompetent. On the same reasoning and 
in virtue of the provisions of O. XXXII, r. 4, 
of the Code of Civil Procedure the only person 
who could have been validly appointed guar¬ 
dian ad litem of the minor plaintiffs was 
Musahib-ud-din. The appeal preferred by him 
was in my opinion validly preferred. Having 
thus got tlie propor eeisin of the appeal the 
learned Judge of the Court below was quite 
within his powers in setting aside the order 
of the Court of first instance appointing 
Fasihuddin guardian ad litem of hie minor 
brothers. 

It was also argued that the learned Judge 
accepted the evidence furnished by the certi¬ 
ficate of guardianship without giving any 
opportunity to the appellants to adduce evid¬ 
ence to rebut the declaration as to the 
minority of Fasihuddin. But there is nothing 
on the record to show that the appellants ever 
asked for such an opportunity. 

The appeal is, therefore, dismissed with 
costs. 

S. D. Appeal dismissed. 
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Civil Revision Petition Nos. 86, 87 and 

116 OF 1924. 


April 4, 1924. 


Present :—Mr. Justice Wallace. 


K. RAMACHARI— Defendant 

—Petitioner 
versus 

K. V. KRISHNAMAOHARI and another—^ 

Plaintipfs^Eespondents. 

Civil Procedure Code (F of 1903), 3. 115 , 0. Z/, rr. 
14, \5^Docuvtents produced by one party mth request 
not to alloxo inspeciiou wiOiout hearing objections—Right 
of other party to claim inspeclio.i~’Jurisdiciion of 
Oourt^Proccdure. 

The priyilege ef iuBpecbioc by a party of his ad 
yetaary’s dooumonks is not a matter ol routine, but 
18 to be permitted or relufled only after a iudioial 
deoiaion not only to the right to inspection itself, 
but with reference also to the stage of the ease at 
which such right is to be permitbed, and it la to be 
exercised so as to result in as little harm as possible 
to parties who are entitled to have the protection 

o^rying on their lawful pursuits 

Lp. 606, 001 . 1 ,] 


When a party has produced in Court under 0. XI 
t. 14, Civil PtoceduTo Code dooumenis in his posses- 
fiioa but has urged that inspeotion should nob be 
allowed before heating his objeotions, the Court has 
no right to ignoro that protest and the other party 
has CO legal right to luspeob all documents relating 
to all issues and to all stages of the trial of the suit 
the mere ptoduofeion by one party does not give 
an immediate and indefeasible tight of inepeotjon 
to tlid otbet. Cp, G05| 00 I 4 l.J 


Interference m revision by the High Court witk 
the proceedings of a lower Court during the pendac 
oy of a suit is to be deprecated unless strong reason* 
are made good. Dub the reviaienal powers must bi 
exercised where the lower Court has not propfith 
understood certain provisions of law and the rwull 
of Its order may be wholly unneoessary and mav 


section 116 of Act V 0 
1908 and section 107 of the Government 0 
India Act, praying the High Court to revis. 
the orders of the Court of the Second Addi 
tional Subordinate Judge, Madura, dated th( 
let December 1923, the 2nd November 1923 
and the let December 1923 and made in I A 
No. 238 of 1923 in O. S. No. 8 of 1923, plain 
tin»’ memo, dated the 24th October 1923 anc 
tbe aaid I, A. No. 238 of 1923 in O. S. No. 8 
Iq 1923 respectively. 


Mr. i. Erishnasamy Iyer, Mr. T. M. Bama- 
samy Iyer and Mr. F. S. Vaz, for the 
Petitioner. 

Mr. K. Baja Iyer and Mr. V. Bamasamy 
Iyer, for the Respondents. 

JUDGMENT. —First defendant in 0. 
S. No. 8 of 1923 on the file of Se¬ 
cond Additional Subordinate Judge’s Court, 
Madura, has put in two Revision pefi- 
tions Nos. 86 and 87 of 1924 asking 
for revision of two interlocutory orders of 
Subordinate Judge with reference to inspeotion 
of his documents by plaintiff. Interference by 
this Court with the proceedings of a lower 
Court during the pendency of a suit is to be 
deprecated unless strong reasons are made 
good, but in the present case I think that the 
revisional powers of this Court must be 
exercised, partly on the ground that the 
lower Court has not properly understood 
the provisions of O. XI, r. 14 of the Civil 
Procedure Code and partly on the ground 
that the result of its orders may be wholly 
unuecessary and may cause irremediable 
damage to first defendant's interests. 

There are two main contentions in the suit 
(a) that plaintiff is really a partner in first 
defendant's firm and trade (6) that plaintiff is, 
therefore, entitled to a taking of the partner¬ 
ship accounts. In hie written statement first 
defendant referred, without giving particulars, 
to a number of documents on which he propos¬ 
ed to rely. Later on he filed various lists of 
them at various times and produced about 
1,400 documents and put in a final affidavit of 
documents on 20bh September 1923 in which 
he prayed the Court that it should not allow 
inspection of any document by plaintiff with¬ 
out specific orders and without notioe to him* 
On 24th October 1923 plaintifft without filmg 
any affidavit, put in a memo, asking for in* 
speotion of all documents filed in Court by 
defendants and followed tbat up on Isb Noveiu* 
ber 1923 by an affidavit in which he requested 
that one Mannar Aiyar be permitted to inspect 
on bis behalf. On tbat the lower Court on 
2nd November 1923 passed the first order now 
under revision, permitting plaintiff to inspeot 
212 documents, but refusing to allow Mannar 
Aiyar to inspeot as he was not a power of a^ 
torney agent for plaintiff. 

I cannot assent to the proposition tbati 
when a party has produced in Court under 
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O. XI, r. 14, dooumenbe in his posseeeioD bub 
has urged bhab inspeobioa should nob bo al¬ 
lowed before hearing his objeobions, the Courb 
has a right to ignore that protest and the other 
party has a legal right to inspeob all doou- 
menbs relating bo all issues and to all stages 
of the trial of the suit, i. e., that the mere pro- 
duotion by one party, gives an immediate and 
indefeasible right of inspection to the obber. 
I do nob read O. XI, r. 14 as justifying any 
such conclusion. As the Court was proceeding 
according to the usual practice in bbe moffus- 
Bil, bo allow inspaobioD in Court under O. XI, 
r. 14 and not under r. 15, I hold it was 
bound bo consider first defendant's objections 
to inspection and especially bound to consider 
whether plainbifi was entitled to inspect all 
these documents at the stage of the case^ viz., 
before trial had begun. As pointed out above 
the first point to be decided in the case is 
whether plaintitl is or was a partner in first 
defendant's trade. Until that is decided, 
in plaintiff's favour, obviously plaintiff has no 
right whatever bo be allowed to inspect the 
trade accounts, apart from those which bear 
on the question of partnership. The Court has 
no right to assume that plaintiff is a partner, 
and if it must hold that he is not, unless and 
until he proves that he is, clearly it is unjusti¬ 
fied in law in allowing a stranger merely on the 
allegation that he is a partner, peimiseion to 
inspect all the trade accounts of first defen¬ 
dant. The conduct of business would be 
impossible under such conditions and the 
Courb has clearly lent itself to a course which 
is wholly opposed bo public policy and it is, 
therefore, necessary for this Court to interfere. 

On this part of the case then, viz., on 
C. B. P, No. 87 of 1924, the proper order is 
that plaintiff cannot be allowed, unless and 
until ho has established that he is a partner, 
to inspeob any documents which do not bear 
on the question of partnership and that as 
regards documents which do bear on it the 
lower Court must bear first defendant’s ob- 
jeotione before it passes its order. If 
and when plaintiff has established his 
partnership, then the lower Court will simi- 
lady consider if plaintiff is entitled to inspect 
the remaining documents. I revise the order 
under Bevision in O. B. P. No. 87 of 1924 
and order aooordingly. 

In 0. B. P. No. 86 of 1924 the lower Court 
bat itaU farther wandered from what 1 regard 


as the first principles of public policy. Follow¬ 
ing oa its order of 2 d( 3 November lt)23, it 
passed a further order on Ist Deoemboi- 1923 
permitting Maonar Aiyar to inspect all first 
defendant’s documents, (Mannar Aiyar having 
by then obtained a power-of-attorney from 
plaintiff), provided plaintiff undertook not to 
examine Mannar Aiyar as a witness. Plaintiff, 
in his turn has filed C. R. P. No. 116 of 1924 
against the imposition of this condition. Now, 
without going into the details of affidavits on 
the relations of first defendant and Mannar 
Aiyar, the following points are clear:— ia) this 
Mannar Aiyar was employed in first defendant's 
firm for at least 20 years from 1898 to 1918 
writing up and keeping up the firm's accounts: 
(5) be left the first defendant's service in 1918 
and reverted to plaintiff’s side in the dispute 
between plaintiff and first defendant and is now 
actively supporting plaintiff under ciroum- 
stances which indicate that he personally is 
ill-disposed towards first defendant and (c) 
that plaintiff wants Mannar Aiyar to inspect 
bbe accounts and Mannar Aiyar himself wants 
bo inspect them because he already knows the 
firm's business so thoroughly that he will be 
able to detect if there has been any tampering 
with accounts. 

As Supra the Court is for the present to 
assume that plaintiff is an outsider to the firm 
who has been able bo gain over to bis side a 
disgruntled former employee of first defendant, 
and has given him a power-of-abtorney for the 
express purpose of setbing him to a roving 
inspection of first defendant’s accounts and 
this is what the lower Courb is permitting 
him to do. Such a course seems to mo 
in the highest degree objectionable and 
contrary to public policy. That any outsider 
by mere allegabions in a plaint should be able 
bo obtain from a Court the power of inspection 
of all the firm’s books by a former employee of 
the firm who knows the firm’s business for over 
20 years and who is employed by bbe plaintiff 
for the purpose of that inspection, not because 
of bbe skill as accountant and auditor but 
because of his exclusive and intimate acquain¬ 
tance with all the firm’s business, is a position 
that cannot be defended, and to permit it 
would be to pat an end altogether to any 
privacy and confidential dealings in business. 

The various rulings of English Courts which 
have been cited to me clearly establish the 
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proposition that a Court can and must exer¬ 
cise discretion as to whom it is going to per¬ 
mit to conduct such an inspection and the 
case in Enamul Euq v. Ekramul Euq (l) is to 
the same effect. The absence of a power-of- 
attorney (as in the case) does not alter the per¬ 
sonality of the proposed inspecting agent. I 
am strongly of opinion that until and unless 
plaintiff establishes that he is a partner of the 
firm, Mannar Aiyar is, from his previous connec¬ 
tion with the firm a wholly undesirable person 
to allow to inspect the accounts for plaintiff. If, 
however, plaintiff establishes tliat he is and 
was a partner, then as such partner he is en¬ 
titled to the fullest scrutiny and knowledge 
of the firm’s accounts and affairs, and the ob¬ 
jection to an inspection of all the firm’s books 
on his behalf by Mannar Aiyar, who would 
then in his connection with the firm have been 
servant of plaintiff as much as of first defen¬ 
dant, would disappear. 

I must, therefore, reverse the order under 
revision in 0. R. P. No. 86 of 1924 also and 
order that unless and until plaintiff establishes 
his plea of partnership, inspection on his be¬ 
half by Manoar Aiyar cannot be permitted and 
such inspection as the lower Court permits 
must be by some one else. 

First defendant will get his costs on both 
these petitions, C. R. P. No. 116 of 1924 is 
dismissed with costs, Rs. 50 being allowed 
for printing. 

I must impress on the lower Court that such 
a privilege as inepeotion by a party of his 
adversary’s documents is not a matter of rout¬ 
ine, but is to be permitted or refused only 
after a judicial decision not only as to the 
right to inspection itself, but with reference 
also to the stage of the case at which such 
right is to be permitted, and that it is to be 
exercised so as to result in as little barm as 
possible to parties who are entitled to have 
the protection of the Court in carrying on 
their lawful pursuits. 

9- D. Order accordingly. 

(1) 26 G. 294 : IS lad Deo. (N. B.) 197. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 137 of 1923. 

August 4,1924, 

Present: —^Mr. Wazir Hasan, J. 0. 

Shaikh NAQI HUSAIN— Plaintiff- 

Appellant 

vsrstts 

Musammat CHHAJI BEGAM AND 
ANOTHER—Defendants—Respondents, 

Pensims Act (V of 1871), secttwi 4 —Jnterpritaiicin 
of Act^Hml for declaration of heirship to deceased 
pension holder^Specific Relief Act (I o/1877)» wifw 
A^^Naturc of relief. 

^ The relief for a deolacatioa of statas ia aabslan- 
tial relief per se and. under the proviaions of aeotios 
42 of tho dpeoifio Heliof Aot-, auoh a olaim U maiii- 
talaable though it has no reference whataoererto 
any right as to any property, [p. 607, ool. !•] 

Qamar Ara Begavi v. Pcare Sahabat 9 0. 0. 67, 
referred to. 

In determining the applioation of section 4 of the 
Pensions Aot, the Court should not inqaiie into the 
motives of the plaintifi. The faot that the plaiotifi 
baa the intention of uaiog the deolaration* which he 
may obtain from the Court, for the purpose of indoo- 
ing the authorities oonoerned to aooept bia olaim to 
the pension, cannot be either a bar to the maintain* 
ability of the suit for a deolaration nnder seotion 4 
of the Pensions Aot, or a sufEoient ground for diamk* 
sing it in the exerolse of the disoretion under sootioB 
49 of the Speoifio Relief Aot. [p. 607, ooL 1.] 

The provisions of the Pensions Aot being in dero* 
gatioQ of the ordinary rights of a oibizen most be 
construed steiotly. [p. 607, ool. 1.] 

Balvant Bam:handra Naiu v. Seoretarjf of 8tat*> 
29 B. 480 ; 7 Bom. L. R. 497, referred to. 

Appeal against the decree of the Additional 
District Judge, Lucknow, dated the 8th Janu* 
ary 1923, in an appeal preferred against the 
decree of the Additional Subordinate Jadgei 
Luoknow, dated the 6th July 1921. 

Messrs. Eaider Htisain and Ali AfaTiowWflJi 
for the Appellant. 

Messrs. Shahsnshah Husain and Qhulaifi' 
Sasarit for the Respondents. 

ORDER. —This is the plaintiff’s appe^ i® * 
suit for a deolaration that the plwntiff iB ^ 
legal heir of Mt. Lutfunnisa Begam deoeaiea 
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and also for the reoovery of oertain movov^blo 
property of the value of Ra. 60. The Court ot 
first mstauoe, the Additional Subordinate Ju l^o 
of Luoknow, deorood the suit. The lower Ap¬ 
pellate Court, the Additional District Judge of 
Lucknow, on appeal by the defendant No. 2, 
Chhaji Begam, has reversed tlie decree of 
the Court of first instance and dismissed 
the plaintiff's suit. As regards the claim 
for moveables the Court below has found that 
it was not established. As regards the deolara- 
tion it has been refused on two grounds. First, 
that the claim was barred by section 4 of the 
Pensions Act (V of 1871) and, secondly, that 
the object of the declaration being simply to 
enable the plaintiff to receive the pousion it 
should not be granted, the exercise of juris* 
diction under section 42 of the i^paclfio Belief 
Act being merely discretionary. 

I am unable to agree with the view taken 
by the learned Judge. It appears that the plain¬ 
tiff and the defendants claim the pension which 
the deceased lady enjoyed as heirs in exclusion 
of each other. The authorities controUing the 
distribution of the pension have awarded it to 
the defendant No. 2. It may be that tbe plain¬ 
tiff has the intention of using the declaration 
which he may obtain from the Court for the 
purpose of inducing the authorities concerned 
to accept his claim to the pension but this 
motive of his cannot in my opinion be either 
a bar to the maintainability of the 
suit for a declaration under section 
4 of the Penpions Act or a sufficient 
ground for dismissing it in the exercise of the 
discretion under section 42 of the i?pecifio 
Relief Act. In determining the application of 
section 4 of the Pensions Act the Court should 
nob inquire into the motives of the plaintiff. 
The provisions of tbe Act being in derogation 
of the ordinary rights of a citizen must be 
considered strictly —Balvant Kam Chandra 
Naiu V, Secretary of State for India in 
Counoil (l). The relief for a declaration 
of status is substantial relief per se and under 
the provisions of section 42 of the Specific 
Relief Act such a claim would be maintainable 
though it has no reference wbatso.iVer to any 
right as to any property. This was clearly 
pointed out by Mr. Spankie in a case similar 
to the present one —Qamar Ara Begam v. 
Peare Sahaba (3). The suit as framed for 

(1) 29 B. 480; 7 Bom. Jj. B. 497, 

(9) 3 0. 0. 67, 


the relief of declaration and recovery of 
moveable property oonnot bo conatriied to be 
a suit relating to any pension. 

I, therefore, allow the appeal, sot aside tlie 
decree of the Court below and romand the case 
to the lower Appellate Court under O. XLI, 
r. 23. ol the Code of Civil Procedure, with 
directions that the appeal be restored to its 
original number and disposed of according to 
law. The appellant will get bis costs in this 
Court. The other costs will abide the event, 

3. D. Case remanded. 


NAGPUR JUDICIAL 
COMMISSIONERS COURT 

Second Civil Appeal No. 316-B op 1923. 

April 16, 1924. 

Present :—R. B. Kinkhede, A. J. C. 

NARAYAN and OTHERS—Dependants 

—Appellants 
versus 

Mt. TULSHI AND OTHERS—Plaintiffs 

—Respondents. 

BindM Lato^WiAmo^ gift by^Inaction by revenioner 
.^Acquiescence—‘Waiver — Condact, evidence of — Proe&d- 
ure-^^Second Appeal^yJew Question of Law — Suit, in¬ 
stitution of—Events subsequent to sxdt^Oowt, wJisther 
can consider. 

A plea of aoquiesoenoe by iaaobioa on the part ol a 
revereioaary heir unint be very oleatly made out, if 
ibis relied on as a bar to the enforoemenb of his rights 
as each reversioner. Daohes to bar a plaintifi's rights 
must amount to waiver, abandonment or aoqaiescen* 
oe and to raise a presumption of any of these evidenoe 
of the oondaot must be plain and uoambigaoas. 
[p. 609, ools, 1 and 3.] 

Although ib is not oompetent to a Hindu widow to 
make a gift of the property inherited by her from her 
husband and the gift is void beyond her life time, the 
interest whiob-the donee gets oaanot oome to an end 
with the death of the donee and if tbe gift be in favour 
of a daughter the property will be stridhan in bei 
hands so as to pass after her death to her personal 
heirs, subjeot of course to the condition that the gift 
must oease to be operative at tbe death of the donor, 
[p. 609, ool. 3.] 

When a qua.stion ol law is raised for the Erst time 
in a Court of last resort upon the oonstruotion ot a 
dooument or upon facts either admitted or proved be¬ 
yond controversy it is not only oompetent but expe¬ 
dient in the interest of jastioe to entertain tbe plea. 
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The expediency of adopting that ooatse may be 
doubled when the plea cannot be disposed of without 
deoidiag nioe questions of faot» in ooDRlderlog which 
the Court of ultimate review is placed in a much less 
advantageous position than the Courts below. Bat 
the course ought not in any oase to be followed un¬ 
less the Courc is satisfied that the evidenoe upon 
whioh they ate asked to deoide, establishes beyond 
doubt that the faols if fully investigated would have 
supported the new plea. [p. 610. ool. 1.] 

The general rule ia that a suit must be tried in all 
its stages on the cause of action as it existed at the 
date of its commencement but under proper oiroums* 
tancos a trial, as well as an Appellate Court may 
take notice of events which happened since the insti¬ 
tution of the suit and afiord relief to the patties on 
the basis of the altered conditions, [p. 610, ool. 2.] 

Appeal againah the decree of the Additional 
Diatriot Judge, Amraobi, in Civil Appeal No. 
68 of 1923, dated the 9th July 1923. 

Sir B. K, Bose, for the Appellaata. 

Mr. M. B. Niyogi, for the Reepondenta. 

JUDGMENT .—This ia au appeal by the 
defendanta against whom the claim baa been 
decreed by both the Courts below. One Bhaoo 
Raut was the owner of Survey No. 264 of 
mouza Pal of Moral Taluk. He died about 
1894. He had a widow named Jani and a 
daughter named Bani. Ban! was married to 
one Udebban from whom she bad a aon by 
name Babu and a daughter by name Tulehi, 
plaintiff No. 1. Shortly after the death of 
Bhaoo bis widow Jani executed a registered 
sale-deed in respect of the aforesaid held on 
15th November 1895 (Exhibit P-2), which waa 
really a gift in favour of her daughter Bani. 
Bani, however, died on 28th September 1918. 
Shortly after the death of Bani, her aon Babu 
sold the northern half share of the field by a 
registered sale-deed on :2l6b November 1919 
(Exhibit 1 D-l) to defendant No. 1 Narayan, 
and the defendanta Nos. 2 and 3, have 
purobased the remaining half share of 
the field by another sale-deed dated 7th Feb¬ 
ruary 1922 (Exhibit 2 D-l) for Ra. 1,800 
from Bhaoo. Plaintiff No 1 baa sold half 
her interest to plaintiffs Nos. 2 and 3 by a 
registered deed, dated 16th February 1922 
(Exhibit-P-3), The present suit is, therefore, 
brought by Tulsbi and her transferees for 
poBaoesion against her brother’s transferees. 
The decision of this case, therefore, depends 
upon the quoation whether the gift by Jani to 
her daughter, Bani, conveyed an absolute 


estate to her so as to make it her stridhan, 
which might devolve on her death upon her 
daughter, Tulshi alone or on her eon or on both 
or reverb to the heir of Bhaoo including Jani 
Plaintiffs contended that the property beings 
gifted by Jani to Bani, plaintiff No. 1 Tulshi 
succeeded to the property as her mother’s 
stridhan in preference to Babu. On behalf of 
the defendants it is contended that even if 
the field bo the stridhan of Bani, Babu and 
not Tulshi is the lawful heir to it. The Court 
of first instance held that the sale as per 
Exhibit P. 2 by Jani to Bani waa virtually a 
gift and that plaintiff Tulsbi and not her 
brother, Babu was the rightful owner to in¬ 
herit it on Band’s death. Plaintiff’s claim was 
accordingly decreed. The lower Appellate 
Court upheld the findings of the Court of first 
instance and dismissed the defendant’s appeal 
bolding that the property was stridhan in the 
hands of Bani and that therefore plaintiff No. 1 
Tulsbi succeeded to it in preference to Babu 
and that the defendants Nos. 1, 2 and 3 had no 
right thereto under the purchase from Babu. 

In Second Appeal the defendants-appellanls 
have stated that Jani died on 18tb June 1993. 
This fact is not disputed by the respondeots. 
It is agreed that the death of Jani haviug 
taken place during the pendency of this 
litigation, the question as to whether by 
virtue of the gift of 1896 Bani acquired an 
absolute interest in the land in suit so as 
to make it devolve on her personal heir as 
if it was her own stridhan has lost ite 
importance. It is contended that on Jam * 
death the estate must revert to her husband s 
heirs and whatever interests Tulshi or her 
trausferees may have had in the field must 
cease with the death of Jani, because Jani as 
a Hindu widow could not by gift alienate moM 
than her life interest and consequently the 
gift could not prejudice the reversionary 
of Babu as Bbaoo’s daughter’s son to suooeec 
on Jani's death to his grandfather’s estate. 
It ia further contended that in any ease as 
Bani left a daughter Tulshi and a son Babu 
existing at the time of her death on 28th Se^ 
tember 1918, Bani’s interest in the field if « 
was her stridhan devolved equally on both ^er 
the Uayuhh whioh applies to Berar. 
is placed on Shriram y. Bajaram, (D deoideo 

(1) 78Ind. Cag. 367 ; 19 N. L. 11.193; 

A- I R. (N.) 88. 
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by Kobval, A. J. 0., in Bupporh of bhiB oonten- 
bion. The dofendaobs say that in any case 
bhe olaiin of Tulshi and her transferee must 
stand dismissed to bhe extent of half share in¬ 
herited by Babu. 

On behalf of the respondents it is contend¬ 
ed that bhe case roust be decided in oonfor- 
niiby, to the general rule of granting relief 
aooording to the state of things existing at the 
date of suit, and not, to the exception which re- 
oogniaea the power of the Court to grant 
relief aooording to altered oiroumstanoes. It 
is urged that plaintiffs' claim cannot be de¬ 
feated by taking into consideration events 
which have come into existence subsequent to 
the iDsbitubion of bhe suit, and that if the fact 
of Jani's death on 18th Juno 1923 be ignored 
plaintiffs are entitled to sncoeed, and the decree 
cannot be varied. It is however conceded 
that if the case of Shriram v. Eaj'zram (l) is 
followed Babu will have half share in the field. 
Belianoe is placed on an unreported decisioo'of 
Prideaux, A. J. 0., in Govinda v. Voomi (2) 
That case is distinguishable from bhe present 
one on the ground that there it was specifically 
held that the Mayukba did not apply to the 
particular family concerned in that case, and 
that decision is more or less based on the 
view that Mayukh is only a secondary 
authority, whereas in the reported decision it 
is held that in Berar whenever the Mibak- 
sbara and Mayukh differ the Mayukh pre¬ 
dominates. It is further oontendod that 
Babu who was entitled to quarrel with the 
gift as affecting hie reversionary interest has 
acquiesced in it, and in fact claimed title under 
it and cannot, therefore, now claim bo assert 
bis right through the transferees and resist 
the plaintiffs’ claim. 

The argument of the respondents that 
Babu acquiesced in the gift as also in its 
validity does not seem to mo to be sound. 
In asserting that the transfer of 1895 which 
though worded as a sale has been Inter¬ 
preted by the Courts below to be a gift, 
was taken in the name of hie mother Bani 
only henami for him, a Babu certainly was 
setting up his own title to the land, and 
not admitting in any way the title of Bani, 
and he oonld not, therefore, be said to have ac- 
qmesoed in Bani’s title in any way. A plea 
of acquiesoenoe by inaction on tbe part of a 

(91 66 Oas. 671; 6 N. Ii. 7.187. 

I 0-77 


reversionary heir must be very clearly made 
out, if it is relied on as bar to the enforoemenb 
of his rights as such reversioner. Laches to 
bar a plaintiff’s right must amount to waiver, 
abandonment or acquiescence and to raise a 
presumption of any of those tho evidence of 
conduct must be plain and unambiguousi 
Peer Mahomed v. Mahomed Ehrnhim (3). 
The very fact that Babu sold his interest to 
the defendant, and pub them in possession of 
the property is a strong indioablon of his 
repudiation of the gift. I am not, therefore, 
impressed with this argument and I do not 
see my way to uphold it. 

The learned advocate for the Appellants has 
conceded that although it is not competent to 
a Hindu widow to make a gift of property in¬ 
herited by her from her husband and the gift 
is, therefore, void beyond her life-time the in¬ 
terest which the dooee in such a case gets can¬ 
not come to an end with the death of bhe 
donee. He therefore concedes that the field 
was stridhan in Bani’s hands so as to pass by 
inberitanoe bo her personal heirs subject of 
course bo the condition that bhe gift must cease 
to be operative at bhe death of Jani bhe donor 
and let in the olaim of tbe beir of bhe last male 
holder. This contention appears to me to be 
sound and reasonable. The widow was certain¬ 
ly entitled to alienate her own right of enjoy¬ 
ment for her life-time to anybody she pleased, 
and the reversionary heirs could not be beard 
to say that because the alieneo died during tbe 
life-time of tbe alienor tbe alienees heirs should 
nob be allowed to succeed to the property, as 
if tbo alienation gave the alienee an interest 
which would enure for his (alienee’s) own 
life-time and not for tbe life-time of the 
alienor. A transfer operates on the whole 
of the interest the transferor has or is capable 
of transferring at the date of transfer. Jani 
could transfer whole of lier life interest by 
sale or gift to Bani, and it must there¬ 
fore enure bill Jani's death. In this view of 
bhe case according bo the decision of Kotva!, 

A J.G., tbe property devolved on plaintiff No. 1 
and Baboo in equal shares when Bani died on 
28feh September 1918. Tbe sales in favour of 
the present appellants by Babu were, therefore, 
operative, not to the full extent but to the ex¬ 
tent of his own half share. His transferees 
could ^ nob resist plaintiff No. I or her trans¬ 
ferees’claim in respect of the remaining half 
(8) 36 B. 384 ; 6 Boro. L. B. 1018. 
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share, which devolved on her. Tho decree 
passed by the Courts below for possession of 
the entire field oaunob therefore stand, and the 
appeal must succeed to that extent. 

The appellants as stated above say that this 
Court should take into consideratiou the evont 
of Jam’s death on 18th Juno 192 j and vary 
the decree accordingly by dismissing the plain¬ 
tiffs’ claim even as regards the other half 
share on the ground that Barn’s daughter 
Tulshi is not entitled under Hindu Law to suc¬ 
ceed to Bhaoo the last male holder, and that 
this variation of the decree will shorten litiga¬ 
tion and avoid multiplicity of suits. On be¬ 
half of the respondents however it is contend¬ 
ed that there are no exceptional circumstances 
wliy the general rule of granting relief with 
reference to the cause of action as it existed at 
the date of its commencement should bo de¬ 
parted from in this case and why the Court 
should exercise its exceptional power to take 
cognizance of events happening during the 
pendency of the litigation, and vary the de¬ 
cree already granted by tho Subordinate Courts 
to suit the altered clrcumsbanoes. This opens 
up a difficult question of law which 1 propose 
to discuss in the next paragraph, 

The following quotation from Connecticut 
Fire Insurance Co. v. Kavanagh (4) is very ap¬ 
posite : 

“ 'When a question of law is raised for the 
first time in a Court of last resort upon 
the construction of a document or upon 
facts either admitted or proved beyond 
controversy, it is not only competent but 
expedient, in the interest of justice to en¬ 
tertain the plea. The expediency of 
adopting that course may be doubted 
when the plea cannot be disposed of 
without deciding nice questions of fact, in 
ooDsidering which the Court of ultimate 
review is pieced in a much less advanta¬ 
geous position than the Courts below.” 

But their Lordships have no hesitation in 
holding that the course ought not, in any case, 
to be followed, unless the Court is satisfied 
that the evidence upon which they are asked 
to decide establishes beyond doubt that the 
facts if fully investigated would have supported 
the new plea. As the fact and date of death 
of Jani was nob expressly admitted at the 

(4) (1898) A. C. 478 at p, 480; 61 L. J. P. 0. eo ; 
67 L.T. (K)8;67 J. P. 2. 


hearing, I gave to the respondent’s Oouaael as 
opportanity to ascertain the truth of tbs 
assertion. The appellants have also filed an 
extract from the death Register. This extraoh 
coupled with the admission is suffioleat proof 
of tho fact that Jani died on 18th June 1923. 
The next thing is whether I should take oogois* 
anco of this faot and mould the relief so as to 
suit the altered conditions. This necessitate! 
a discussion as to what the general rule is and 
how it is controlled or restricted by the eroep* 
tions. 


The general rule is that a smb mcrt 
be tried in all its stages on the oaoM 
of action as it existed at the date of it! 
commencement. This accords with what 
Lord Kingsdown laid down in AnundrnoyH 

V. Sheeb Chunder Boy (6) that in appeal the 
question is whether the decision of the pri¬ 
mary Courtis correct on the facts as they 
stood when the judgment was rendered, and 

that no subsequent event or devolution of ifl' 

terest can affect that question because to gi^ 
effect to them, should justice require it, would 
be the office not of an appeal but of some BUp* 
plementary proceediugs. Bub several 
tions to this general rule have been recognise 
in many English, Amerioan and Indian oassB- 
I need nob refer to all of them. They are all 
ooUeobed together in Earn Batan SaM 
Mohant Sahti (6). They show that a Conti 
may bake notice of events which bap^n®* 
since the insbitubion of the suit and afforo re¬ 
lief to the parties on the basis of the . 
conditions. It appears this power is 
not only by the trial Court but also by» 
Court of appeal. Justice Mookerjee ^ 
ering his judgment in Bam Batan SaM • 
Mohant Sahu (6), makes the following 
vabions and oibations in this oonnection: 

“ This power of a Court of appeal to ta^ 
cognizance of facts which have 
since the date of the judgment of 
Court below, has been widely {J 

and is stated by Mr. Jusbioe Thayer 
Bansom v. City of Pierre (7), to be M 
on the principle that it is the duty oj 
Court which still retains '“J 

judgment bo take such action as 

(6) 9 M. I. &. 287 at pp. 891, 801; Marsh, 

W. R. P. 0.19 : 1 Sath. P. 0 J. 485 ; 1 Bar. i?- ^ 
854; 19 E. B. 750. 

(8) 6 0. L.J. 74; U 0. W. N. 789. ^ 

(7) (1900) 41 0. Q. A. 686 ; 101 Feet. B«F ^ 
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shorten litigation, preserve the rights 
ot both parties and best subserve the 
ends of iustioe.” 

The principle which underlies the exercise 
of such a power was elaborately examined in 
the case of Mills v, Qrccn (.8) where Mr. 
Justice Gray in delivering the unanimous 
opinion of the nine Judges of the Supreme 
Court of the United states, affirmed the 
doctrine that it is nob only in the power, but 
it may sometimes be the duty of a Court of 
Appeal to bake notice of events which have 
happened during the pendency of the appeal 
and that such events when not appearing on 
the record may bo proved by extrinsic evi¬ 
dence. The danger of not taking such events 
into consideration was also pointed, and it 
was said that the exercise of such power was 
necessary, as otherwise the Court might 
decide matters no longer in oonbroversy, or 
deliver judgment which could nob be canied 
into effect and could not in any manner affect 
the matter in issue in the case before it. 

A wmilar view was taken in England in 
Quilter V. Mapleson (.9) and Attorney-General 
V Birmingham, Tame, and Hea District 
Drainage Board UO) where the ptiuoipal ^as 
recognised that on appeal such a judgment 
may be given as ought to be given if the case 
came at that time before the Court of first 
instance. The case of Quilter v. Mapleson 
(.9) was a case of ejectment like the present 
one and though the plaintiff gob a decree for 
ejectment in the first Court, the same was 
varied in appeal by giving relief against for¬ 
feiture as the new Statute of Conveyancing 
and Law of Property Act, 1881. came into 
operation under which power to relieve against 
-forfeiture was given to Courts. 

To the Indian oases already cited in Bam 
Batan Sahu v. Bishun Chand (6) I may add a 
few more, Bazari Mull v. Janaki Prosad (11) 
and Udii Chobey v. Badhika Prasad Upadhya 
(12) where it is recognised that it is not only 
competent to a Court of appeal but it may be 
its duty under certain oiroumetaDoes to take 


(8) (1896) 169 U. S. 661 ; 12 B. N. 785 ; 8 Thomp- 

ion’B Notes 691. , *7 

(9) (1882) 9 Q. B. B. 672 ; 62 U J. Q- B. 44 . 47 

L. T. 662 ; 91 W. B. 76. , , , 

(10) (1912) A. 0. 788 at p. 802; 62 L. J. Cb. 46; 107 
Ij. X. 969 ; 76 J. E 481. 

(U) 9 0- Ij. J. 92. 

(19) 6 0. L-J-663:9M. Ii.T. 41. 


notioe of events which have happened since the 
order challenged in appeal was made. The 
present is presumably a case of that kind. The 
appellants’ transferor Babu is the person who 
is lawfully entitled to thu property in dispute 
as the daughter's sou of the last male holder. 
Tbo cases of Hedlot Khasia v. Karan Khasi- 
am (Id), Bumvari Lul v. Daya Snnker Misser 
(14), Rai Cliaran Mandal v, Biswa Nath 
Mandat (15), and Auri Mian v. Amhica Singh 
(16) are oases which affirm the same principle. 
Only recently in a Bench appeal before this 
Court this power of varying the first Court’s 
decree in order to suit the altered conditions 
was exercised in a partition suit by one widow 
against her co-widow and the latter’s daugh¬ 
ter and daughter’s son, and the order of the 
first Court which refused to take cognizance 
of the death of the defendant widow and to 
give benefit of an enlarged share to the plain¬ 
tiff who was the surviving co-widow was set 
aside: Mt. Badhabai v. Mt, Sonabaiill), (First 
Appeal No. 89 of 1922). 

1 have myself followed the case of Nuri 
Miaii V. Ambica Singh (16) in Eashiram v, 
Mangat (Second Appeal No. 440 of 1923) and 
sot aside the decree for possession passed in 
plaiutifl's favour, as the one year's lease on 
the basis of which he filed the suit had deter¬ 
mined during the pendency of the suit, on the 
ground that the relief granted would in view 
ot the determination of the period of the 
lease be inappropriate, and I granted only a 
declaration that plaintiff was entitled to pos¬ 
session but was unlawfully dispossessed by the 
defendant in order that plaintiff may get the 
benefit of that declaration in case be thought 
of recovering mesne profits for the period dur¬ 
ing which be was kept out of enjoyment of 
the land covered by his lease. I therefore see 
no valid reason why 1 should maintain the 
decree for possession passed in plaintiff s 
favour, when their right to possession has deter¬ 
mined by the death of Jani on ISth June 1923. 
Perhaps defendants could not have brought the 
fact ol the death to the notioe of the lower 
Appellate Court before the date of the hear¬ 
ing which took place within 10 days of the 

(13) 13 Jnd. Cas. 377 ; 16 0. J. 241. 

(14) 1 Ind. Cas. 620 ; 13 0. W. N. 816. 

(15) 26 Ind. Cas. 410 ; 20 0- L. J. 107. 

(16) 84 Ind. Caa. 869 ; 44 0.47 ; 20 0. W. N. 
1099 ; 24 0. Jj. J. 140. 

(17) 76 Ind. Cas- 682. 
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death or before 9bh July 1923 when the judg- 
menb was delivered I do not think their 
failure to bring the fact to the notice of the 
lower Appellate Court in any way disentitles 
them from bringing that event to this Court’s 
notice. 

For all these reasons I reverse the decree 
passed by the lower Appellate Court and dis¬ 
miss the suit in its entirety, so far as the costs 
of this litigation are concerned I think the 
only order that I think would be just in the 
oiroumstances of this case is that each party 
should bear his own costa in all the Courts. 

!>• Order accordingly. 


OUDH JUDICIAL COMMI9BIONER‘S 

COURT. 

Civil REViaioN No. 44 of 1924, 

July 3i. 1924. 

Present:—M.T. Kendall. A. J. C. 

Pundit DHARAM NARAIN— Plainiiff— 

Applicant 

versus 

The UNAO COMMERCIAL BANK UNAO 
—Defendant—Opposite Party. 

Civil Procedure Code {Act V of 1908).*. lld^Inter. 
locutory order—Determination o/ease • Revmotj. 

No t«yisioD will lie againab an Inbecboufcory order 
which does not determine the oa?e but wh'oh is made 
with the objeot of oolleobiog materials upon whioh 
the oase U to be determined thereafter, [p. 8 i 2, ool. 2.] 

Savenchand Eunivsr v. Kanhai Lai, 4 Ipd. Oaa. 
^8; 12 0.0. 405; Brij. Lidra Bahadur Singh v. Deputy 
Commissioner of Kheri, 47 Ind Oae. 676 ; 5 0. L. J 
480. relied upon. 

Petition for revision from the order of 
the Second Additional District Judge, Luck¬ 
now. dated the 25th January 1924, passed in 
Appeal No. 65 of 1923. 

Mr. Ali Zaheer^ for the Applicant. 

Mr. K, P. Misra, for the Opposite Party. 

ORDER.— Tbisiis an application under sec¬ 
tion 116, Civil Procedure Code for the revi¬ 
sion of an order passed by she learned Second 


Additional District Judge of Lucknow, sitting 
at Unao, framing an additional issue in a civil 
appeal between the parties, and remanding it 
to the first Court for a decision on the point. 
As has been pointed out by the learned 
Counsel for the Opposite Party, it is settled 
law that DO revision will lie against 
an interlocutory order which does not 
determino the case, but which is made with 
the object of collecting materials upon wbiob 
the case is to be determined thereafter Haven- 
chand Kanwar v. Kanhai Lai (l) and Brij In- 
dra Bahadur Singh v. Deputy Commissioner of 
Kheri (2). It is admitted by the learned Connsel 
for the applicant that this objection is fatal to 
the present application, but it is urged that 
the issue as framed by the learned Judge will 
lead to difficulties and suggests that the words 
*' before the respondent paid Rs. 771‘14 0 to 
Insurance Co., ” should be expunged. As I am 
not interfering in revision wiUi the orders 
passed, I am certainly not in a position to give 
a decision on this point. If the issue as 
framed by the District Judge is not in accord- 
ance with the pleadings, that will be a matter 
for argument and adjudication in the Courts 
below. The application, is therefore, dismissed 
with costs. 

s. D. Application dismissed, 

(1) 4 lod Oas. 878 ; 12 0. 0. 406. 

(2) 47 iDd. Cas. 676 : 6 O- L. J. 480. 


CALCUTTA HIGH COURT. 

Ordinary Original Civil Jurisdiction 
Suit No. 1764 of 1921. 

April 27th, 1923. 

Present : —Mr. Justice Page. 

VALLY MAHOMED HAJI GUNNY- 

Plaintifp 

versus 

NEDERLAND S. NAVIGATION Oo. 

AND OTHERS—Defendants. 

Limitation Act (IX of 1908), Sch- U Ari.^ Sh 
applicability of^Suit by consignor against earner^ 
Limiiation applicable. 

Article 81 of Soh. I to the Limitation Aot applies 
equally to a suit by a ooDsigaor as well sfi ^7^ 
consignee. A suit, therefore, by a oonsignor of 
against a common oarrier to recover damages 
non-delivery muet be brought within the peiu)d 
prescribed by that article, [p. 614, ools. 1 St 2*3 
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Messrs. N. C. Sm and P. K. Chakrabarti, 
for bbo Plaintiff. 

Moasre. A. A. Avetoom and B, 0, Qhosh, for 
the Defendants. 

JUDGMENT.—This is a suit wiiiob is 

brought by the plaintiff against the Jofond- 
auba for damagea for failure bo doHvor 1879 
baaketa of bard moiaaaoa wbiob the Defendaubs 
as oommoQ oarriera had aooopted for oarriage, 
and bad agreed to carry for the plaintiff from 
Saurabya in Java to be delivered bo the 
plaintiff at Caloutta. The gooda were ship¬ 
ped under a bill of lading on the S. S. 

Manada,” and the ateamsbip arrived in 
Caloutta on the 25bb January 1920. Notice 
was given by letter by the defendants bo the 
plaintiff on the 26tb January 1920 that the 
goods were ready to be discharged. On the 
26th the ship discharged certain goods cn one 
of the quays at Caloutta. On the 27th she 
put out into the river, and her cargo was dis¬ 
charged there into lighters. The exact time 
wbiob it took her to discharge the whole of 
her cargo is uncertain, but it was admittedly 
completed some considerable time before the 
20bh February 1920 when she left Calcutta. 

The plaintiff issued bis plaint on the 7th 
June 1921, which is more than a year after 
the time by which the goods ought to have 
been delivered which was about the 27tb to 
90th January 1920. The plaintiff framed his 
claim exclusively on contract being for 
damages for failure to deliver the goods. 1 refer 
to one or two paragraphs in the plaint:— 

" Para. 2.—In or about the month of 
January 1920 the plaintiff shipped 6936 crates 
and 2717 baskets of bard molasses on board 
the defendant Company’s steamship "Manada” 
at Saurabya in Java. 

" Para. 3.—The master of the said steam¬ 
ship received the said goods to be carried to 
Caloutta and there bo be delivered to the 
plaintiff. Freight for the said goods was paid 
by ^ the plaintiff. 

“ Para, 4.—On arrival of the said steam- 
ship at Caloutta aforesaid the defendant Com¬ 
pany delivered to the plaintiff 6936 orates 
and 1868 baskets of molasses, but did not 
delivQf to him 879 baskets of molasses. 

** Para. 6.—The plaintiff has demanded 
delivery of the said 879 baskets but the 
defendant Company have failed and neglected 
to deliver the same. 


Para.^ 6.—By reason of bho clefori(iiuib 
Company’s wrongful failure to deliver the 
said 879 baskets as aforesaid, the plaintiff 
ohvms as dama::e8 from the defendant Com¬ 
pany a sum of Rs. 8,2U-12-0 being the price 
of the said 879 baskets as also anotlier sum of 
Rr. 1,239-9-7 as interest tliereon calculated 
at the rata of 12 per cent, per annum from 
the 20bb February 1920 to 20th May 1921. 

Para. 8.—The Plaintiff’s cause of action 
arose not earlier than bho Slefc day of January 
1920 in Caloutta. 

The plaintiff, therefore, prays for, (a) 
Buoh leave as aforesaid, (6) a decree for the 
said sum of Rs. 9, 503-9-6 with interest, and 
(o) for costs.” 

Counsel for the plaintiff, in the course of 

the hearing, admitted that under the cir¬ 
cumstances of this case the only issue 
which could bo determined was whether or 
nob the cause of action was barred by 
limitation on the ground that if that issue 
was decided against him (and which should be 
6r5b considered), all other issues which might 
be raised would become immaterial, and the 
time spent upon considering them would be 
wasted. Accordingly, a representative of the 
defendants was called, and he stated in evi¬ 
dence the facts as to the arrival of the vessel 
at Calcutta, and the time during which she 
was discharging, and the date of her subse¬ 
quent departure from Caloutta, which I have 
already referred to. Thereupon, the only 
question which it became iDcumbenb upon 
me to determine was whether or not the 
cause of action for damages for non-delivery 
of the 879 baskets was barred by reason of 
the provisions of the Limitation Act. 

The determination of that question, in 
my view, depends upon whether or nob 
the cause of action comes within Art. 31 
of the first schedule to the Limitation Act. 
The schedule reads as follows :— 

" 31.—Against a carrier for compensation 
for non-delivery of or delay in delivering goods, 
one year from the time when the goods ought 
to have been delivered. ” 

The goods ought to have been delivered 
sometime between the 27th January and the 
20tb February, and probably sometime bet¬ 
ween the 27th January and the 30bh January 
1920. As the plaint was filed on the 7th 
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June 1921, more than a year laber, i£ Art. 31 
applies, the cause of action is barred by limi¬ 
tation. Counsel, who have strenuously argued 
on behalf of the plaintift', contended that Art. 
31 did not apply for this reason that Art. 31 
only applies to a claim against a carrier which 
is made by the consignee of the goods for non¬ 
delivery of the goods to him. In support of his 
contention he cited the case of Hadhasham 
liasak V. The Secretary of State for India in 
Council. {\). In that case M. Justice Obatteriee 
at page 795 abated it to be his opinion that 
"Art. 31 applies to suits against a carrier for 
compensation for non-delivery of, or delay in, 
delivering goods, and the time for suit is one 
year from the time when the goods ought to 
have been delivered. 1 think this article 
has no application. In the hrst place, this 
article seems to contemplate a suit by a 
party who is entitled to the delivery, namely, 
the consignee. In the second place, it would 
be for the Company to show when the goods 
ought bo have been delivered, that fact being 
presumably within their knowledge, but there 
is no evidence on that point.” Mr. Justice 
Boaoboroft in giving judgment in the same case 
made this observation : “As regards the ques¬ 
tion of limitation, it is sufBoient to say 
that I agree that Art. 30 does not apply, 
and if Art. 31 does there is no evidence when 
the goods ought to have been delivered." It 
might be contended that the decision in this 
case is bo be supported on the ground that 
there was no evidence adduced as bo the time 
when the goods ought to have been delivered. 
That would have been sufficient for the deoU 
sion in the case. Mr. Justice Beaohoroft did 
not affect to decide whether Art. 31 applied or 
not, and therefore one is left with the opinion 
expressed by Mr. Justice Chatterjee that 
Art. 31 seems to contemplate a suit by the party 
who is entitled to the delivery, namely, the 
consignee. Counsel tor the plaintiff urged 
that the meaning of that observation is that it 
applies to a suit by the consignee only. If 
that is the meaning which is to be attach¬ 
ed to the words of the learned Judge, a 
meaning which I think is not clear, then 
I am bound to say with all due defer¬ 
ence that I am unable to follow the 
reasoning upon which it is based. The words 
of Art. 31 are wide enough to include suits 

Oaa. 180 ; 20 0. W. N. 790; UO. 

0 So 0» • 


brought by the consignor as well as by the con¬ 
signee, and it may very well happen that the 
same person is both consignor and ooDsignee. 
I am unable to see why any distinction should 
bo drawn between a cause of action for compen¬ 
sation for non-delivery by a consignor and 
one by a consignee, and the view which 1 
hold is also found in the judgment of 
Mr. Justice Banerjee in the case of MuUaddi 
Lai V. The Bombay, Baroda and Central 
India Railway Co. (2). At page 393 the learn¬ 
ed Judge makes these observations :— 

*' That Alt. 31 applies to a case of thii 
kind appears from the ruling of this Court 
in the case of Great Indian Peninsula 
Railway Co. v. Qanpat Bai (3). The same 
view was taken by the Bombay High Court 
in the case of Baji Ajam Goolam Hoi- 
sein V. Bombay and Persia Steam Naviga- 
tion Co. (4). It has been urged that Art, 31 
applies to a suit by the consignee and not, as 
in this case, by the consignor. This conten¬ 
tion is, in my opinion, untenable. Tbs 
article is wide enough to include a suit 
brought by the consignor also. It provides 
for a suit for compensation for non-deliveryi 
that is, a suit by a person who by reason of 
non-delivery has sustained loss. There may 
be oases in which it is nob the coneignee who 
sustains loss but the consignor. In Buob 
oases it would be a suit by the consignor for 
compensation for non-delivery." 

It is open to doubt whether the ralinS 
of Mr. Justice Chatterjee was necessary 
for the decision in the case in which it was 
given, but 1 am at liberty to form my own view 
of the matter having regard to the deo^n 
of the Calcutta High Court in Indian 
General Naviyation Go., Ltd. v, Bandalal Banvt 
(6J. Mr, Justice Chitty and Mr. Justice Vmoeni 
in giving judgment in this case, which was a 
case on ail fours with the present case, ®*P”?** 
ly decided that a cause of action such as we 
cause of action in the present case comes wiW- 
in Art, 31 of the first schedule of the 
tion Act. At page 852 the learned Judges m 
their judgment lay down these propositioDS i" 

“The question is whether Art. 31 
of second schedule of the Limitation AO 

(2) 59 Tnd. Caa. 617 ; 42 A. 890; 18 A- !<■ ' 

9 U. P. L. B. (A) 84. , 

(8) 10 Ind. Oaa. 122 ; 88 A. 644 ; 8 A. Ii. J* 

(4) 26 B 662 ; 4 Bom. L. B. 447. 

(5) 8 iBd. Cm. 469:18 0. W. N. 861. 
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appUen to this case. There were deo^eioos re¬ 
garding Arts. 30 and 31 whiob held that these 
artloles applied only to questions of tort and 
Art. 31 as originally worded applied only to 
a suit for oompensation for delay in deliver¬ 
ing goods. Subsequently, however, by section 3 
of Act X of 1899, Art. 31 was amended and 
took its present form. It has been argued 
for the Opposite-Party that the former deoi- 
sions must still be bold to apply but we can¬ 
not accede to suob a contention. It has fre¬ 
quently been said that statutes must be inter¬ 
preted according to the ordinary meaning of 
their language and the present wording of 
Art. 31 clearly covers such a claim as is put 
forward in the plaintiff’s present suit. It is a 
suit for damages for failure to deliver, or non¬ 
delivery of goods. If it be eo read, it is plain 
that Art. 31 must govern the present case and 
not Art. 115, which deals with the case of 
suits for oompensation for the breach of con¬ 
tracts not specially, provided for. It is not 
contended that the defendants in this case are 
not carriers, or that the suit does not fall with¬ 
in the description in Art. 31, This view of the 
article has been taken by the Bombay High 
Court in the case of Bciji Ajam Goolam Hos- 
sein T. Bombay and Persia Steam l^avioation 
Oo, (4). It was on a reference from the Court 
of Small Causes in Bombay, and with that 
opinion, we entirely agree. Under the olroura- 
stanoes, we must hold that the suit having 
been brought more than one year after the 
date when the goods should have been deli¬ 
vered is barred by limitation.” 

I respectfully agree with that decision 
which is on all fours in its facts with the pre¬ 
sent case, and, in my opinion, the claim of 
the plaintiff in this suit as framed comes 
within Art. 31, and is barred by limitation. 
No question has been raised in this case as to 
whether there was an acknowledgment of 
liability, and no other fact has been relied 
upon which could prevent the statute of limit¬ 
ation applying. Therefore, as the suit is 
framed, it discloses a cause of action which is 
barred by limitatioo, and must be dismissed. 

W. 0. A. Suit dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No. 67 op 1923 
AND Civil Revision Petition 
No. 206 OP 1923. 

January 31, 1924. 

Present: —Mr. Justice Phillips and 
Mr. Justice Odgers, 

SBTU IYER— Appellant 

versus 

SUNDAHAM PILLAI and another— 

Respondents. 

Beligious Endowment$~“Temple Committee-Vacancy 
in trusteeship not filled up—application to Court — 
Notice to committee, nature and mf/iciency of—Order 
whether appealable. 

A Temple Committee havinf; failed to dll up » 
vaoanoy in the trai^toef^bip in accordaooe with the 
scheme framed for the temple, an applioAtion wa^ 
made to the Ooucb oertaia of the worahippers to 
fill up the vaoanoy io acoordanoe with the scheme 
and Dotioe of the applioatioa was given to the mem. 
ber.s of the Committee. Objeotion was taken to the 

validity of the notice on the ground that it omitted 
to state speoiQcaUy the oonse^uenoe of non-oom- 
pliance with the notice. 

Bcld, that notioe of applioation before the Court 
and the action oontemnlated under the scheme was 
Bufficient and valid notioe to the Committee, [p. 617, 
ool. 1.] 

Quaere^ whether an order paesed on each an appli- 
oatioB is appealable, [p. C17, ool. l.J 

Eunganatha ThaihachaTiar V. Krishnaswami Tha- 
tAachoriar, 76 Ind. Cas. 189: 18 L. W. 237; 

M. W. N. 664; 4? M. 139; (1924) A .1, B. (M) 869, 
referred to. 

Appeal against the Order of the Court of 
the Subordinate Judge, Coimbatore, in O. P, 
No. 6 of 1922, dated the 6tb December 1922 
and the petition under section 115 of Act V of 
1903 and section 107 of the Government of 
India Act to revise the said Order of the 
Court of the Subordinate Judge, Coimbatore, 
in O. P. No. 6 of 1922. 

Mr. T. M. Krishnasipami Iyer, for the 
Appellant. 

Messers. K, F. Erishnasuami Iyer, and 
M. Krishna Bharathi, for the Bespondents. 
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JUDGMENT, —In this case a vacancy 
occurred in the trusteeship of the Perur 
temple on the 29bh of August 1021 and a 
petition was filed on the 7th of April 1922 
alleging that the Devastanam Gomtnitbee had 
not filled up the vacancy in accordance with 
the Boheoie framed for the temple and asking 
the Court to fill up that vacancy. 

There are two questions that arise here ; 
firstly, was the vacancy filled up by the 
Devastanam Committee? and secondly, is the 
order, of the Court calling for nominations to 
the vacancy a legal order in view of the 
allegation that the notice sent to the Com¬ 
mittee under Clause 4 (6) of the sobome was 
not proper ? 

On the first question we have the various 
resolutions of the Committee. On the 19th 
of September 1921 the committee were of 
opinmn that one Subbarava Goundan should 
bo appointed trustee and it was resolved that 
he be requested to report hia willingness to 
the committee. Subl)araya Goundan replied 

to that resolution on the 4th of October 1921 
stating. 

I learn that the members of the committee 
are unanimously of opinion that I should 
be appointed dharmakarta of the Perur 
Devastanam ; it all the members resolve 
unanimously like that, I consent to accept 
the office and do the work." 

It is clear that this is not a complete aooep* 
tanoe, but one conditional on all the members 
being unanimously in favour of his appoint¬ 
ment. At the meeting at which he was nomina¬ 
ted there wore only five members of the com¬ 
mittee present. After he received this letter, 
it appears that the Committee held meetings 
in March, April, May and July 1922, and at 
all these meetings one of the subjects for dis¬ 
cussion was the appointment of a permanent 
trustee for the Perur Devastanam In view 
of this prolonged consideration of the matter 
and the failure to send a reply to Mr. Subba- 
raya Goundan stating that the members were 
unanimous, cannot be held that he was 
definitely appointed. His aoceptanoe was sub¬ 
ject to a condition which apparently was nob 
fulfilled. He was finally given another notice 
of appointment on the 18bh of September 1922 
whioh he accepted on the 19kh of September 
1922, bub by this time more than two months 
had elapsed since the date of the vacancy 


and the present petition for the appointment 
of trustee by Court was pending. It is quite 
dear that at the time the petition was filed 
the vacancy had nob been filled up. 

The further question arises as to whether 
inadequate notice was sent to the Devastanam 
Committee under Clause 4 {b) of the scheme. 
It is not disputed that notices of the petition 
were served on the members of the oommit- 
tee and one notice was affixed to the temple 
itself; but it is argued that under clause 4 
(6), the notice should have specifically stated 
that, unless the committee made the appoint¬ 
ment within one month from the date of 
service, the Court would proceed to fill up the 
vacancy. The important portion of the 
Clause reads as follows 

If the vacancy is not filled up as afore¬ 
said within two months after it has occurr¬ 
ed, the Court may, at the instance of two 
or more worshippers, appoint a trustee and 
fill up the vacancy, if after notice to the 
Committee, the vacancy is not filled up 
within one month from the date of ser¬ 
vice of notice..,.'’ 

The language is somewhat ambiguous, for it 
does not specifically state who is to serve the 
notice, or at what precise time the Court is to 
take action, It would, however, appear from 
the very general terms used that a notice 
might be given by the Court or by two or 
more worshippers for the condition is merely 
that notice shall go to the Oommitee, the 
notice bringing to their Knowledge that the 
Court was asked to perform its functions 
under the provisions of ol. 4 (&) of the sche¬ 
me, one of these provisions being that the 
Committee is given a loctts penitentiae. i. 6 ., to 
appoint a trustee, within one month of the 
receipt of notice. Two notices, as a matter 
of fact, were sent, the more deffnita one being 
that in I. A. No. 284 of 1922 which runs as 
follows: 

whereas the petitioners abovenamed have 
made application to this Court that a 
trustee should be appointed in accordance 
with the scheme decree therein, yon are 

warned to appear." 

The only clause in the scheme which relates 
to the appointment of a trustee by. the Court 
is 4 (&), and a reference to the petition itself 
of which this was a notice shows that the 
petitioners prayed. 
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to issue DOtioe to rospoudenbs Nos. 1 aod 
2 that au application has been made to this 
Court to 611 up the vacancy of the Perur 
trustee office* under the terms of the 
scheme in O. S. No. 1 of 1916." 

This clearly puts the Committee members 
upon notice that they had committed default 
and that the Court would, in accordance with 
clause 4 (&)* proceed to take action. The sug> 
gestion that the notice must be more specido 
is rebutted by the very ^general language of 
the clause, the words being merely “ after 
notice to the Committee." We think that all 
that is meant is that the Committee must 
have substantial notice that the provisions of 
clause 4 (6) were sought to be enforced in con- 
sequence of tbeir default, and we think that 
the notices issued in this case do give such 
substantial notice. 

This suffices to dispose of this appeal and 
we are of opinion that the Subordinate Judge’s 
order is right and dismiss this appeal with 
costs. 

A preliminary objection was taken that no 
appeal lies in this case and there is direct 
authority for that proposition in Banganatha 
Thaihaohariar v. Krishnaswami Thatha- 
chariar (1). While we are inclined to agree with 
that decision, we think it is unnecessary to 
express an opinion, as the appeal' has been 
argued and decided on its merits. A revision 
petition has also been died as a precautionary 
measure. The revision petition also is dismissed 
but without costs. 

3. D. AppeaZ aTid revision dismissed. 

(1) 76 Ind. Cas. 189; 18 L. W- a87; (1923) M.W.N. 
684; 47 M. 189; (1924) A. I. H. {M.) 869. 
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OUDH JUDICIAL COMMISSIONERS 

COURT. 

Civil Revision No. 9 of 1924. 

February 7, 1924. 

Present :—Mr. Kendall, A. J. C. 

BHARAT— Plaintiff—Applicant 

versus 

BASANT AND ANOTHER—Defend ants— 

Opi’osite Party. 

Limitation Act (iX oj 1908), s. 5—Appeal filed 

beyond time — Sufficitnt cause — Appeal admitt^ _ 

Civil Procedure Code {Act V of 1903), $. 116— Revision, 

Where a Court after hearing only the appellant ad¬ 
mitted an appeal, died beyond time, for suffioient 
oaufifi under seotion 5 of the Limitation Aot, and the 
respondent did not pceea the question of limitation 
in the course of hearing of the appeal 

Held, that there was no reason for Interference 
under seotion 115 of the Civil Ptoaedure Code. [p. 618, 
col. 1.] 

Revision under section 115, Civil Procedure 
Code, against the decree of the Sub-Judge, 
Unao, dated the 8tb October 1923, in an appeal 
preferred against the decree of the Hony. 
Munsif Bench, Sahpur, dated the 7th April 
1923. 

Mr. M. L. Tiwari, for the Applicant* 

Mr. Puttu Lai, for the Opposite Party. 

ORDER .—This is an application under sec¬ 
tion 115, Civil Procedure Code for the revision 
of an appellate order of the Subordinate Judge 
of Unao. The application is based solely on 
the ground of limitation. The facts are that 
the judgment of the Erst Court was delivered 
on 17th April 1923, and the defendant applied 
for a copy of the judgment on 20bh April 1923 
but the copy was nob actually delivered to him 
until Slsfc May 1923, for the reason that 
there was some do6oienoy in the application. 
The appeal was 61ed on Slst May 1923, and 
the office reported that it was beyond time, on 
which the Sub-Judge passed an order on the 
back of the memorandum of appeal, dated 
let June 1923 that the applicant shonld show 
the appeal to be within time. Later, on 11th 
August 1923, the Court after hearing the 
appellant passed an order that the appeal was 
prima facie within time and thereafter 
proceeded to dispose of the appeal. It ik urged 
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in Bupporb of the preBenb application that febe 
appeal was barred after 17bh May 1923, i.e., 
one month from the date of the judgment of 
the 6rsb Court, and that the real date 
of the application was 29bh May 1923^ 
namely, the date on which the appellant made 
hiB final application for copy, on which the 
copy was issued. Ibis stated that the ques¬ 
tion of limitation was not decided after 
hearing the present applicant, but was settled 
in an ex parte order. In passing his order of 
11th August 1923, the learned Sub-Tudge ap¬ 
parently intended to apply the provisions of 
section 5 of the Indian Ijimitation Act, though 
he does not expressly say so. ETa appears to 
have been satisfied on the facts that there was 
sufficient cause for the appeal not having 
been presented within one month from the 
date of the judgment. If the present appli¬ 
cant was not aware of this and if he did not 
press the question of limitation in the course 
of the hearing of the appeal, that is his own 
look-out. The position is that the Sub-Judge 
after considering the facts decided that 
section 5 of the Ijimitation Act applied to 
this case and, therefore, admitted the appeal, 
and I am not satisfied that there is any reason 
for interfering under section 115, Civil Proce¬ 
dure Code with that order. 

The application is, therefore, rejected with 
costs. 

Application rejected. 


MADRAS HIGH COURT. 

Original Side Civil Appeal No. 13 op 1922. 

November 6, 1923, 

Present', Mr. Justice Ooutts Trotter and 
Mr. Justice Ramesam. 

A. BATHNASABHAPATHY OHBrTY— 

Appellant 

versus 

LAK3HMA AMMAL and oihers— 

Respondents. 

Cons(rtto(Mrt of Document—Gift in favour of wife— 
Gift over to anothor—Nature of interest created. 

A ^tson executed a deed of gift io favour of hig 
wife in order that she “ may enjoy hla aelf-acquired 
property." Provision was made for payment of a 


small sum to a temple for psrformiQg 
rem.aindet was to be utiiiiied for her maintensnea. 
There was a final olau^ein the following tarma:... 
“ After your llfobtme, you shall leave the said pro¬ 
perty and doouments relating thereto to my brothai'a 
daughter. That lady shall also do what is done by 
you. The rest of my heirs shall have no right, title 
or interest in the property," 

3e]&t that there was a olear gift over to B. absolo- 
iely on the termination of the life inteceat of the 
wife. [p. 619, col. 1.] 

Appsal from bbe judgmenb and dooreeof 
the Chief Justice, dabed bhe 12bh December 
19 il, and passed in bhe exercise of bhe Or¬ 
dinary Original Civil Jurisdiction of the High 
Court, in 0. 3. No. 295 of 1921. 

Mr. P. Venkatramana Bao, for bhe Appal 
lanb. 

Messrs. T. R. Venhatrama Sastry and i. 
Suryana^'ayaniah, for the Respondents. 

JUDGMENT. 

Coutts Trotter, J. —This is a hopeless 

appeal arising on the construction of a deed 
of gift, dated the I6bh of January 1888. By 
that the testator, one Tiruvanmiyur Mora- 
gappa Chetty, made a disposition of his pro* 
perties as follows:—He executes a deed of 
gift in favour of his wife Laksbmi Ammal 
and later on in the second clause, after settiog 
out that it is his self-acquired property; h® 
says that he brought a deed of gift i®to 
existence "in order that you may enpy 
my self-acquired property as you are my 
wife and as you have no male issue.'’ Dstw 
on he once more recites that he has gifted 
away this house worth Rs, 1,000 and P^o* 
vides that out of the rent she is to P*y 
Rs. 5 every month to the DharmakartM 
of Tiruvanmiyur temple for performing poQJ^ 
and utilise the remainder for her mainten¬ 
ance. Then comes the clause which is songnt 
to be made the basis of the argument. 
" After your life-time, you shall leave the said 
manai, house and the document relating there¬ 
to to Rajammal, the eldest daughter 
second brother Samarapuri Chetty. That 
lady shall also do exactly what is done by the 
said Lakshmu Ammal. The rest of 
hoirs shall have no right, title or interest in 
the said property which you shall hold ana 
enjoy from this day getting oertifioate, eto.i 
for the property, in your name. That appear* 
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to be as clear a gilt over to Rajammal absolu¬ 
tely on the termioation of the life intorest of 
Lakftbmu Ammal, aa it eeeme poaeible to 
frame. The argument apparently is that, be* 
cause there are the words you aball leave the 
house to Bajammal/’ that amounts to no¬ 
thing more than a power. 1 have never heard 
of a power which can and must only be ex¬ 
ercised in one way and in favour of one 
donee. It is obvious that the language is 
merely accidental and that what was intended 
was that Bajammal could become the abso¬ 
lute owner after the expiration of the life 
interestof Lakshmu Ammal. That lady shall 
also do exactly wbat is done by Laksbmi 
Ammal " is merely a limitation of the estate, 
because it is perfectly obvious that it means 
nothing more than that she should continue 
to pay Es. 5 towards the pooja in the temple. 
If there were any doubt or ambiguity about 
the deed so far it would be entirely removed 
by the fact of the express exclusion from any 
interest in this property of the very person 
who now comes before us as the plaintiff and 
asks us to say that it really belongs to him. 
It is a hopeless appeal and must be dismissed 
with costs. 

Ratnesam, J. —I agree and will only add 
that the death of Bajammal before Laksbmi 
Ammal has no bearing in the case as, accord¬ 
ing to the proper construction of the deed, 
wbat was given to Rajammal was a vested 
remainder and not a remainder contingent on 
her surviving Laksbmi Ammal. 

g D, Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 89 of 1923. 

July 2B, 1924. 

Present ;—Mr. Wazir Hasan, J. 0. 

OHHOTBY LAL— Plaintiff—Appellant 

versus 

HANOMAN SINGH AND otbebs— 
Defendants—Be BPONDfiNTS. 

Adverse poSBe^oU’—iProof—Adverse possession bet‘ 
iojeeneo-sharers—BeUasebyone co-sharer injavour oj 

^^^sharsTS, sf/eci oJ. 


Where odd of 2 oo-sbarcra, equally entitled to the 
property, iu aoiuul possedi^ion of a part of it and 
the other oo-sharoi i.4 in oonotruotive posBession of the 
same and U aUo in actual poi^seasion of the rest, the 
oiroumstanoe» do j.oi eblablieh a title by adverse 
posseedioa by one oo-sliarer against the other 

Imlurpal iiiiKjli y. Thalw Din Siugh, 18 Ind. Cas. 
b95; 10 0. L. J. OlC, referred to. [p. 620. ool. 2.] 

A deed of lelearo executed by a oo-sbarer setting 
forth an existing title in the subieot-matler ol the 
release and accepted by other co-sharers wipes off the 
adverseness of possession of tho latter, if any. [p. 620, 
ool. 2.j 

Appeal from bhe decree of the District Judge, 
Lucknow, dated the 22Dd November 1922, 
in an appeal preferred against the decree 
of the Munsif, (North) Lucknow, dated the 
10th May 1924. 

Messrs. Ah Zaheer and Makund Behari, 
for the Appellant. 

Hr. J. K. Tandon, for the Respondents. 

JUDGMENl .--Tbie is the plaintiff’s appeal 
from the decree of the District Judge of Luck¬ 
now, dated the 22nd November 1922, confirm¬ 
ing the decree of the Munsif (North), Luck¬ 
now, dated the 10th May 1921. The suit out 
cf which this appeal arises was one for 
sale of a 1 bigha 10 5 hiswansis 

share situate in village Dtber Dbanna, Dis¬ 
trict Lucknow, on the basis of a mortgage- 
deed, dated the 9tb August 1913, executed 
by the defendant No. 1, Bhikha Singh, in 
favour of Tulsi Bam, the predecessor-in 
interest of the present plaintifi. The defend¬ 
ant No. 1 admitted the claim except in res¬ 
pect of the compound interest. The defendants 
Nos. 2, 4 and b also made an admission that the 
plaintitl'e claim be decreed. The only con¬ 
testing defendants were, therefore, Hanoman 
Singh No. 3 and Sbeo Narain Singh No. 6, 
The Court of hrsb instance passed a simple 
money-decree in favour of the plainbih: as 
against defendants Nos. 1, 2,4 and 6 and dis¬ 
missed the suit altogether as against Nos. 3 
and 5. The plaintiffs appealed from the decree 
of the Munsif to the District Judge of Luck¬ 
now. His appeal was dismissed. The only 
ground on which the suit of the plaintiff has 
been dismissed by the Courts below as against 
the defendants Nos. 3 and 5 is, that it is barred 
by limitation on account of the adverse posses¬ 
sion of the defendants. The other pleas in 
defence have been decided against the defend* 
ants and in favour of the plaintifft 
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It is necessary to give a short pedigree at 
the outset. 

Dalganjau Singh. 

1 


Kbashhal. Munnu. Bhawanidin Jawahic 
died ohild- | | 

less. Gbunnl Singh. Bbikha Singh 

j Deft. No. 1. 

Hanuman Singh 
Deft. No. 8. 

The share in suit belonged to Munnu Singh. 
On his death he was succeeded by his widow, 
Mt. Sadha, This lady died in the year 1900. 
On her death, title to the property devolv¬ 
ed according to the pedigree mentioned above 
on Bhikha Singh and Chunni Singh in equal 
shares. One of the pleas in defence was that 
Chunni Singh was adopted by Munnu Singh. 
This plea has been decided against the defend¬ 
ants by both the Courts below. The result 
of this decision is that the title to this proper¬ 
ty rested all along wheye it did rest at the 
inception according to the pedigree stated 
above. It 'gyas pleaded, however, and the plea 
has been accepted by the Courts below that 
Bhikha Singh s title was exstinguished by the 
adverse possession of his share by Chunni 
Singh and his son, Hanuman Singh. 1 have to 
decide whether the view taken by the Courts 
l^ow is correct. 

Now the facts found are these. In 1906 
when Munnu Singh’s widow died, Chunni 
bingh’s name was recorded in the revenue 
papers ip place of the deceased widow in the 
right ol inheritance. In that year Bhikha 
Singh was only 13 years old. He attained 
majority in 19I.1> Over part of the property 
in suit Bhikha Singh was in actual possession 
though the nature of bis possession was 
recorded in the papers to be that of a 
tenant of Cuunni Singh. Chunni Singh sued 
him for arrears of rent and obtained a decree 
on the 29tb July 1913, Soon after on the 
9bh August 19X3, Bhikha Singh executed the 
deed of mortgage now in suit. Subsequent 
to this, Bbikha Singh brought a suit for 
possession of his share in Munnu Singh’s estate. 
I-his suit ended in a compromise under which 
Bhikha Singh executed a deed of release iu 
respect of his share on the 3rd March 1914 in 
favour of some of the defendants. The result 
of these facts might be summed up in a few 
Words, Bhikha Singh was in actual posses¬ 


sion of part of the property in suit. CbuDiu 
Singh was in constructive possession of that 
portion of the property and he was also io 
possession of the rest. But all this falls too 
short of establishing a title by adverse posses¬ 
sion by one co-sharer against another. The 
law on the subject was examined with some 
detail in a recent decision of this Court in the 
case of Indarpal Singh v. Thakur Din^.Singk 
(1) and it will serve no useful purpose to 
reproduce it hei’e. ■ Further,'.whatever.might 
have been the nature of possession of the 
defendants before the^ date of the deed of re¬ 
lease, that deed wipes off all the adverseness 
of the possession of the defendants. It is s 
transfer for consideration and in unequivoosl 
language seta forth an existing title of Bhikha 
bingb, in the subjeot-matter of the release. 
This release the defendants have accepted 
from Bhikha Singh. lam, therefore, of opi¬ 
nion that the plea’of adverse possessioD fails. 

The Munsif was obviously in error inlnot 
granting a decree'for sale to tbelplamtiff. 

I allow the appeal, set aside the decrees of 
the Courts below and decree the plaintiffs 
suit as against all the defendants. A prelimi¬ 
nary decree for sale in the usual form will bs 
prepared and>the'defendants will be allowed 
three months’ time. The plaintiff j will 
his costs throughout. 

9. D. Appeal allovf^' 

(1) 78 Ind. Oas. 896 ; 10 0. L. J. 646. 


MADRAS HIGH COURT. 

Civil Miscellaneous Appeals Nos. 46 

AND 47 OP 1921. 

March 25, 1924. 

* Present ;—Mr. Justice Krishnan and 

Mr. Justice Odgers. 

VENKATANAEAYANA CHBTTY 

AND ANOTHER—PeTITIONElBS— 

Appellants 

versus 

SBVUGAN OHETTY AND OTUBES— 

Counter-Petitioners— 
Eespondents, 

Provincial Insolvency Act {III oj 1907), s. 39, Gl 
{a)'^Final dividend^ notice oft to I 

notice—Madras rule^Creditor's right ioprov* diot- 
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vUndar sootiou 80, olauso 4 (<i) of the Provinoial 
Ifiaolveno; Acbi a patlioular form of uotioe to oredi- 
tois, whose olaicus have been notided bat not proved, 
id prescribed whenever a dual dividend ie to be de- 
olskzed. In Madras, the rules under the Insolvency 
Act require a separate registered letter addressed to 
eaoh oreditor, and when a notice of that sort is 
ptesotibed by the rales made under the statute, a 
Btriot oomplianoa with the rule is neoassary before 
the oieditor'a claim to share in the final dividend oan 
be disallowed, [p. 621, col. 2.] 

Where a final dividend has been deolaced, without 
giving the required notioe to a creditor, tbe right of 
proof is not afieoted by mere laohcs on his part in 
not iarniahiog proof earlier, and he should be al¬ 
lowed to reopen the matter and given an opportunity 
of proving his debt within a time to be fixed by tbe 
Court, [p. 621, ool- 2.] 

Appeals against; the orders of tbe Distriot 
CoTirb, Salem, in I. A. No, 71 of 1919 and 
I. A. No. 72 of 1919 in 1. P. No. 3 of 1922. 
dated the 17th April 1920. 

Mr. S. T. Srinivasa Gopalackariar, for the 
Appellant. 

Mr. K. Bashyam lyengatt for the Respond¬ 
ents. 

JUDGMENT. —This is an appeal in an in- 
Bolvenoy prooeeding which began in 1912. The 
appeal is by one of the creditors. He claimed 
to be entitled to a dividend from the assets 
realised from the insolvent’s estate. His 
application was dismissed by the learned Dis¬ 
trict Judge on the ground that the final 
dividend had been declared before bis appli¬ 
cation was filed and that tbe distribution of 
the dividends so ordered could not be revised 
BO as to include his sbarei as he knew that 
such dividend was going to he declared and 
took no steps in time. The learned Judge 
points out that he appeared in Court in 
person when it was clwmed by the Official 
Receiver that a property transferred to him 
by the insolvent was not validly transferred ; 
it was a case of a fraudulent preference and 
the Receiver apphed to have the alienation set 
aside and it was set aside. The learned Judge 
h<JdB tfiat he should have kept in touch with 
the proceedings in Court; and as he bad ten¬ 
dered no proof of his claim in time he was 
rightly refused his share in tbe dividend. 
Now the difficulty in adopting this view 
is that under section 39, clause 4 (a) of 
the Provincial Insolvency Act of 1907 a 
pactloular form of notioe to creditors whose 
olaimB have been notified but not proved 


is prosoribed whenever a final dividend is 
to be declared. It appears that in this case 
such a notice had not been given to the credi¬ 
tor. Under rule (6J of the Rules framed by 
this Court under tbe Insolvency Act it is pre¬ 
scribed that the notice under section 39 (4) 
should bo in the form of a separate registered 
letter addressed to eaoh creditor. Section b9 (4) 
says that also the creditor should have express 
notice that the Receiver is proceeding to make 
a final dividend and that he would do so with¬ 
out regard to the claims of the creditor if be 
does not take care to prove his debt in time. 
When a notioe of that sort is prescribed by 
the rules made under the statute a strict com¬ 
pliance with the rule is necessary before 
tbe creditor’s claim to share in the final divi¬ 
dend can be disallowed, 

W'’e have not been referred to anything to 
show that tbe appellant has proved his claim 
up to date or that his proof has been accepted. 
But as the Court did not send the necessary 
notice as required by the section wo think 
that tbe creditor should be allowed to reopen 
the matter and that he should be given an 
opportunity of proving his debt within a time 
to be fixed by the lower Court. We are say¬ 
ing all this on the footing that the final divi¬ 
dend has been declared in this case. The 
learned Judge says that there was only one 
dividend and that was the final dividend in the 
case. If, however, tbe dividend that has been 
declared is not the final dividend in the 
case of course the creditor will have to 
share in it for none of these remarks made 
above will apply to tbe case. That is a mat¬ 
ter that should be considered and decided by 
the lower Court ; it must see whether the 
dividend declared was the final dividend or 
whether any further assets are available for 
payment of another dividend. The order of the 
lower Court is set aside and the case will go 
back to tbe lower Court for disposal in tbe 
light of the observations made by us- As 
regards the costs of this appeal we think we 
would not be justified in giving any costs to 
tbe appellants as all the delay and difficulty 
has arisen from the fact that he delayed the 
tendering of proof of his debt. We direct eaoh 
party to bear costs in this appeal. 

G. M. A. No. 47 will follow 0. M. A. No. 46 
of 1921 and the same order will be passed 
in it. 

8. D. 


Cast sent bach. 
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BADRI NATH V, RADHABALLARAJJI IDOL 

OUDH JUDICIAL COMMISSIONER S 

COURT. 

.Second Civil Appeal No. 217 op 1923. 

July 29. 1924. 

Present Mr. PuUan, A. J. C. 

BADRI NATH— Plaintiff—Appellant 

versus 

Thakur RADHABALLARAJJI IDOL 
through RANI ITRAJ KUNWAR— 

Defendant—Respondent, 

Hindu Law^Joint family prope/ty^Anceslral pro* 
peril) sold in decree agamst grandfather—Immoral 
purpose—Burden of proof—Decree absolute—Auction 
sale. 

^ Where anoestral property hae been sold in execu¬ 
tion of a deoroe against the grandfathert it is for the 
grandson to prove that tbe transfer was for an 
immoral purpose [p. 623, col. 3.] 

Primarily the burden of proof is on the pucobaser 
but in the case of an auction sale tbu burden is 
transferred to the oontester. [p. 023, col. 2.] 

(Jurnarain v. Gulzari Lai, 25 Tnd. Gas. 917 ; 17 0. 
C. 918 ; 1 0. L J. 503, referred to. 

Tbe decree absolute for foteolosure is olosely akin 
to an auction sale. [p. 622, ool. 2.] 

Appeal agaluBk the decree of the Additioual 
Sub-Judge, Gonda, dated the 6th March 1923, 
1 q an appeal preferred against the decree of 
the Muneif, Gonda, dated the 29th November 
1921. 

Mr. Ali Mohammad, for the Appellant. 

Mr. Aditya Pershad, for the Respondent. 
JUDGMENT.— This second appeal arises 

from a speculative suit brought by the grand¬ 
son of one Mahabir for possession of a so- 
called occupancy holding mortgaged by Maha¬ 
bir in the year 1915, and sold in 1920 to Rani 
Itraj Kuar who has endowed the property in 
the name of Thakur Radhaballabhrajii. It 
was for the plaintiff to prove that this pro¬ 
perty was anoestral and that it was an occu¬ 
pancy tenure. The only evidence which he 
gave that the property was ancestral has been 
disbelieved by the lower Appellate Court, and 
there is no presumption, failing that evidence, 
that the property is ancestral. All that can be 
said is that Mahabir mortgaged property both 


ancestral and self-aoQuired and that there is no* 
thing to show to which class the property in 
suit belongs. As to tbe property being an 
occupancy tenure, Mahabir himself sold it as 
being Sir and Khudkasht and if it be held that 
tbe property is not ancestral, the plaintiff as 
an heir of Mahabir would be estopped from 
claiming that it is an occupancy bolding; even 
if the property were shown to be ancestral 
and an occupancy holding, there is authority 
for the view that the plaintiff would have to 
prove that tbe transfer was for an immoral 
purpose. No doubt in such oases the burden 
of proof is primarily laid on the purchaser but 
where there has been a case of auction sale 
the burden is admittedly transferred’to the son 
Tbe decree absolute for foreclosure is closely 
akin to an auction sale, and a Bench of this 
Court held in Gur Narain v. Oulzari Lai (1) 
that even where there has been no sale in a 
case of this kind, the burden of proof is on the 
sons. Even if this is considered to be an ex¬ 
treme view 1 have no hesitation in saying that 
in the present case the plaintiff had to prove 
something to substantiate his claim, where¬ 
as he has merely brought a wild suit without 
any basis in equity and without any proof of 
the facts he alleges, in order to recover a pro¬ 
perty which ceased to be the occupancy hold¬ 
ing of his family for at least 27 years. I die* 
miss the appeal with costs. 

s. D. Appeal dismissed, 

(1) 96 Ind. Cas 917; 17 0. 0. 818 ; 1 0. L. I ®08. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Degree No. 

2214 OF 1920. 

July 23, 1923. 

Present:—Sir Lancelot Sanderson, 

Chief Justice, and Mr. Justice Biohardson. 

INJAD ALI and others—Plaintiffs 

—Appellants 

versus 

MOHINI CHANDRA ADHIKARI— 
Dependant—Respondent. 

LinUtaiion Act {IX of 1908), Sch, J, Arts. 6‘4 116 — 
Trausjero/ Froperiy Act (IV of 1882L s. S-*' (a)— 
Registered sale-deed - Failure of seller to pafs good 
title.—Suit for refund of purchase.money—Limita¬ 
tion. 

A suit by the plaiatiQ to recover possession of pro¬ 
perty sold to him by tho defendant and, in the alter¬ 
native, for a refund of the pucobase-money, on the 
footing that at the date of the sale the defendant 
had no title to ooavey is, where the sale-deed has 
been registered, governed by Article 116 and not by 
Article 62 of Sobedule 1 to the Limitation Aob. 
[p. 624, ool. 2.] 

Pet Richardson, <7 :—Under seotion. 65 (2) of the 
Transfer of Pioperty Aot, the oonveyanoe itself 
impotts a covenant of title in the absenoe of an 
express covenant, and a suit for refnnd of purohase- 
money, where the seller is unable to pass good 
title, may be regarded as a suit (or damages for 
breach of this covenant. The limitation for suoh 
a suit, where the oonveyanoe is a registered one, 
is that prescribed by Article 116 of Sohedule I to the 
Limitation Aot. [p. 624, ool. 2.] 

Appeal from the decisiou of the Additional 
Difttriot Judge, Sylhet, dated the 25th May 
1920, oonfirmlng that of the Subordinate 
Judge, Sylhet, dated the 13th November 1919. 

Babas Qirish Ghanira Pal and Nany Lai 

Ley, for the Appellaots. 

Babu Memendra Kumar Das, for the Bes* 
pondent. 

JUDGMENT. 

Sanderson, C. J. —This is an appeal from 
the lodgment of the learned Additional District 
Judge of Sylhet by the plaintiffs in the suit. 
The Bait was dismissed on the ground that it 
was barred by the Aot of Limitation. The 
learned Additional District Judge applied Arti¬ 
cle 62 of the Limitation Aot to the case hold¬ 
ing that this was a “ suit for money payable 


by the defendant to tho plaintiffs for money 
received by tho defendant for the plaintiff’s 
use.” Tl^o learned Vakil who appeared for 
the plaintiffs argued that that article was not 
applicable, hut that Article 116 applied. The 
suit was for establishment of title to and re¬ 
covery of possession of two annas share in tho 
property doscrihed in the sohedule to the 
plaint, it being alleged that the plaintiffs pur¬ 
chased suoh share from defendant No. 1. 
There was an alternative prayer that in case 
it was found that the plaintiffs were not en¬ 
titled to possession, a decree for the refund 
by the defendant No. 1 of the consideration 
paid with interest thereon be passed. In the 
course of this litigation it was established that, 
at the time of tho plaintiffs’ purohase from 
defendant No 1, he had no interest in the pro¬ 
perty in as much as the property bad passed to 
tiie other defendants by reason of a previous 
sale ; and, on remand, the learned Subordinate 
Judge liad to deal only with the question of the 
recovery of the consideration paid by the 
plaintiffs. Both the Courts treated the case 
as one in which the consideration had entirely 
(alin'd and, therefore, it was a suit for money 
received by tho defendant No. 1 bo the plain¬ 
tiffs' use. In order to see what the nature of 
the suit was, the learned Vakil for the plain¬ 
tiffs referred us to some portions of the plaint 
and to the prayer. In one of the paragraphs 
(para 3) the plaintiffs alleged that they were 
entitled to possession of the property or in the 
alternative the defendants or one of them 
were bound in equity, law and justice to pay 
back to tho plaintiffs the purchase-money 
with interest as compeDsabion: and, the prayer 
was that if the suit could nob be decreed in 
respect of the land iu suit then a decree might 
be passed against defendant No. 1 directing him 
to pay Rs. 460 with interest from the date 
therein mentioned. Having regard bo the 
plaint and the prayer and the form of the snib, 
in my judgment, this is not a case bo which 
Article 62 applies : and, I am of opinion that 
the learned Vakil for plaintiffs is right in his 
contention that this is a case to which Article 
116 of the Limitation Act applies. According to 
that article, in suits tor compensation for the 
breach of a contract in writing registered, the 
period of limitation is six years from the time 
when the period of limitation would begin to 
run against a suit on a similar contract not 
registered. Ibis agreed that if Artiole 116 ap- 
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plies the suit is within time ; and consequently 
in my judgment, this appeal ought to be 
allowed. 

Richardson, J.—I agree. The plaintiffa 
brought this suit in the first place to recover 
possession of two annas share of certain land 
to which they made a title under a conveyance 
executed in their favour by the defendant 
No.l on the21sb Pous 1318 (6th January 1912). 
In the alternative the plaintiffs claimed a 
refund of purchase-money on the footing that 
at the date of sale the defendant No. 1 had no 
title to convey. In the Trial Court the learned 
Subordinate Judge found that during the 
minority of the defendant No. 1 bis mother 
had sold the land in question to the defendants 
Nos. 2 to 37 and that this prior sale by the 
mother was justified by legal necessity. This 
finding does not appear to have been since 
questioned. By this decree the Subordinate 
Judge dismissed the suit as against the defend¬ 
ants Nos. 2 bo 37 hub condemned the defendant 
No. 1 to repay the purchase-money with in¬ 
terest at 12 per cent, per annum. The appeal of 
the defendant No. 1 to the District Court was 
heard by the then Additional District Judge 
Mr. Boy. The point was then taken for the 
first time that the suit was barred by Article 
62 pf the Schedule to the Limitation Act. The 
article applies to a suit for money payable 
by the defendant to the plaintiff for money 
received by the defendant for the plaintiffs* 
use and the period of limitation is three years 
from the time when the money is received. In 
this case the money was received in 1912 and 
the Bait was not brought till 1917. The learn¬ 
ed Additional Judge considered that this was 
a material point, as no doubt it was, bub he 
did nob decide it. He remanded it to the trial 
Court with a direction that that Court should 
come to a distinct finding upon it and decide 
the case after taking such evidence as the 
parties might adduce. On the remand it was 
held by the trial Court that Article 62 applied 
and that the suit was time-barred. The Sub- 
ordmabo Judge, therefore, dismissed the suit 
and his deo^e was affirmed by the Additional 
Judge, Mr. Banorjee, from whose judgment 
the present appeal has been taken. As there 
was no appeal from the order of remand, 
^became final and cannot now be attacked. 
Bub I take this opportunity to observe that 
in my opinion it was a bad order from every 


point of view. The learned Additional Judge 
who made it entirely misapprehended hii 
powers and liabilities as a Court of Appeal 
In the first place the Code makes no pro* 
vision (or a remand in such ciroumstanoeB. 
In the second place no reason appears why 
the point raised which was a point of law 
should involve the investigation of any 
facts which had nob already been investiga* 
ted at the trial. The liberty given to the 
parties to adduce additional eviden'be waB, 
therefore, wholly unnecessary. Issues had 
been settled ; the case had been fully tried 
and it is difficult to conceive what materialB 
the parties could supply for the decision of the 
point of limitation other than those then on 
the record. On the remand no additional 
evidence was in fact offered by the parties. 
If an investigation of new facts bad been 
involved the Additional Judge might well 
have refused to allow a point of this 
kind to be raised for the first time in appeal; 
or he might have proceeded under 0. Xlib 
r. 25. If the materials on the record were 
sufficient for arriving at a decision, as it 
appears they werd, it was the learned AddU 
tional Judge’s plain duty to underbake the res* 
ponsibility of deciding the point himself, [f 
he bad directed his attention to relevant provi* 
sions of the Code he would have gathered for 
himself that it was not competent for him to 
remand the point for decision by the tri^ 
Court. The question to be decided on this 
appeal is whether on the remand the Courts 
below have rightly held that the present ease 
is governed by Article 62. In my opinion the 
answer should be in the negative. R 
covenant of title was expressed in the oon* 
veyanoe to the plaintiffs, nevertheless, under 
section 55, cl. (2) of the Transfer of Proporty 
Act, *' the seller shall be deemed to oontraot 
with the buyer that the interest which the 
seller proposes to transfer to the buyer sub¬ 
sists and that he has power bo transfer th® 
same.” It follows that the oonveyanoe itMu 
imports a covenant of title [Basaraddi SAwW* 
v. Bmjaddi MaUah (l)] and the suit as a 
suit for the refund of the purohase-money 
may be regarded as a suit for damages for 
breach of this covenant. The article appHoa®^® 
to such a suit, where, as here, the oonveyanW 
is registered, is, in my opinion, Article 116. 1® 

(l) 26 0. 298; 2 0. W. N. 222; 13 Ind. DeafN.S*) 90a 


VOL. 80] 


INDIAN 0ASB8 


025 


INJAD AM V. MOHINI CHANDRA ADHIKART 


Jafiannaih Manoiri v. Giridhari Sinaha (2\ 
oHnd in the appoai^l frora, fcbo 

attenbioii of fcho loarno'I was not rlir(^oi5f>^ 

to febe poambilifev of appWina Arfciolo 116 Bnji if 
fehere is no preoeclenti in ftbis nouri; fch« noasWon 
in bho form in whiob ib is now pmsonbod has 
baen fully disousso'l by bh-s Malras Hisib Conrb 
in ArnnachiH Ahr^r v. Ba'm,^ioami Ahtar (3l 
and I desire to oonnur in bhe reasoning of bhe 
learned Tudge. Tfe was ingeniously suGaesbed 
for bhe dofendanb No. I fchab inasmuoli as 
Arbiole 115 speaVs of blie hresoh of any oon- 
braob, "express or implied, nobin wribin^ re^ls- 
hared/* Arbiole 116, of bho broaoh of oonbracb 
in wribiof^ resis^erel oraibbin^ any reference bo 
implied covenant or bible. The su'^'^esb’on is in 
my opinion unavailini^. In suits within Article 
115 the oonbraob may be nob only not rertisbered 
bnb also nob in wribin?, and bhe words express 
or implied ” were inserted bo erabraoe all un- 
resisbeted oontracts in whatever way they may 
have been made, .Arfe’cle Il6 on bhe other 
hand applies to the parhionlar ease of oonbraofcs 
in writing registered. Tt appears to me that 
the implied and bho express covenants 
cannot be separated in the manner sug¬ 
gested. Tf " a contract ” in bhe sense of 
the article is in writing, the writing represents 
the implied as well as the express covenants. 
Whereas in the case of a conveyance, the law 
imports or reads into the writing such cove¬ 
nants as a covenant of title, the writing be¬ 
comes bhe repository of the whole contract 
including the implied covenants. Tn the lan¬ 
guage of the learned Judges in Madras, the 
covenant of title is attached to the conveyance. 
It is a question of bhe construction of the 
writing. Similarly when bhe writing is regis¬ 
tered bhe registration will be effective for the 
purpose of all covenants which the written 
words properly construed express or imply. 
The reasoning cover®, I think, nob only cove¬ 
nants implied by law but all implied terms, 
collected from the language used ^ by any 
legitimate process of construction or interp^- 
tatioQ. It cannot have bean intended that the 
express berms of a written and registered 
contract should be governed by one 
and the implied ^rm by another. I may add 
that it has been held in Bngland that ^ when 
the terms of an expired lease as to repairs are 


• (3)539 Tnd. Cas. 439 ; 19 0. W. N. 103. 

(S) ♦ 86 Ind, Oaa. 619 ; 89* M. 117l|; 1 I*. W. 849». 
97 M. L. J. 617 ; 16 M.SL..T. 897.? 
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implied in a written agreement for a new 
tenancy, the terms are contained in *' 
the writing within the moaning of the Convey¬ 
ance Act, 1881 [Cole v. Kelley (4) ]. I con¬ 
cur therefore in allowing the appeal and in 
the order which bhe learned Chief Justice hag 
proposed. 

Sanderson, C. J.— We think it desirable 
to record our opinion to the efleob that we see 
no reasons to differ from the finding of the 
trial Court contained in the learned Sub¬ 
ordinate Judge’s iudgment of bhe 3rd of 
October 1917 that bhe first sale was a 
valid sale, with the result that the plaint¬ 
iffs should not recover possession of bhe 
property. We also agree that bhe whole 
amount of bhe purchase-money should be paid 
to the plaintiffs by defendant No. 1. 

The result of our judgment is to restore 
the decree made by the learned Subordinate 
Judge on the 3rd October 1917. A decree 
therefore will be made in favour of bhe plaint¬ 
iffs agsinsb the defendant No. 1 for Bs. 713-4 
annas and such sum will carry interest at the 
rate of six per cent, per annum from bhe date 
of that decree (the 3rd October 1917) until 
realization. The remainder of that decree as 
regards the other defendants will stand. The 
plaintiffs are entitled bo their costs against the 
defendant No. 1 in this Court and in the 
lower Court both before and after remand. I 
desire to add that I entirely agree with what 
my learned brother said about bhe improprie¬ 
ty of the order of remand which was made by 
the learned Additional Judge on the 13bh of 
February 1919. I will only add that the impro¬ 
per order resulted in a delay of something like 
fifteen months. 


N. H. 


Appeal allowed. 


(4) (1920) 3 K. B. 106 ; 89 ti. J. K. B. 8l9 ; 123 

ti. T. 105 ; 36 T. Cj. R 262. 
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NAGPUR JUDICIAL COMMIS 
SIGNER’S COURT. 

Second Civid Appeal No. 478 op 1921. 

July 31. 1923. 

Present: —Mr. Hallifax, A. J. G. 

GANGARAM and another — 
Decree-Holders—Appellants 

versus 

KANHAILAL and another— 
Judgment-Debtors—Respondents. 

Civil Procedure Code {Act V of 1903), s. 47, 0. 
XXIf r. 58—Sawfl person both prior and puisne niort- 
Oagee—Decree obtained by him a.s prior mortgagee also 
against him as puisne mortgagee—Objection by ftnn 
against sale of property in cxecutim of later decree, 
natureof—Remandorder Crroneous^^Party not appcal- 
ing against such order, whether can question it agatn. 

P. mortgaged ii!a property twice to K and tbea to 
0. and to K. again. K. sued P. and Q. on his two 
earlier mortgages and obtained a final decree. Dating 
the pendency of ^'s suit 0 sued P. and K on his 
mortgage and obtained an ex parte final dsotee. On 
Q's application for execution of his decree, K. lodged 
an objection on the ground that he was the owner of 
the property on a title prior in time to G’a mortgage : 

Held, that E*s objection was not under section 47 
Civil Procedure Code, by a party to the decree but 
under 0. XXI, t. 68 by a strangsr and that it was a 
direct attack on O's decree for the sale of pronertv 
[p. 626. col. 2.] 

A party who accepts an erroneous order of re¬ 
mand and does not appeal against it cannot be allow¬ 
ed to challenge it again, [p. 626, col. 2.] 

Appeal from the decree of the District Judge. 
Nagpur, in Court Appeal No. 42 of 192li 
dated the 25bh Juue 1921. 

Mr. M, It. Bohde, for the Appellants, 

Messrs. V, Bose and B, B. PeniharJea*", for 
the Respondents. 

JUDGMENT.— .It will be convenient to 

call each party to the various transactions in 
this case by the name of its first member 
only. Pandurang the original owner of the 
property in dispute mortgaged it on 9-1-08 
for Rs. 6,976 and again on 18-8-14 for 
Es. 3,300 to the respondent Kanhailal. On 
6-8-15 he mortgaged it for Rs. 400 to the 
appellant Gangaram, and then on 6-7-16 he 


again mortgaged it to Kanhailal. Kanhailal 
sued both Pandurang and Gangaram for 
foreclosure on his two earlier mortgages and 
was giveu a prelimluary decree on 31-3-19 
aud a final decree on 29-1-20. During that 
suit Gangaram sued for sale on his mortgage 
of 1915 against Pandurang and Kanhailal, 
impleading the latter on the strength of his 
mortgage of 1916, and he obtained an exparU 
preliminary decree on 4*12-18 and a final 
decree on 2-8-19. On his application for 
execution of that decree by sale of the pro*' 
perty Kanhailal lodged an objection on the 
ground that be was the owner of the proparty 
on a title prior in timo to Gangaram’s mort* 
gage. 

The learned Munsif who heard the case 
held that Kanhailal’s objeotion was not an 
application under section 47 of the Oivil Proce¬ 
dure Code, as in respect of his two prior mort¬ 
gages on which he relied he was no party to the 
suit in which the decree was passed. He held 
accordingly that the objection was taken by a 
stranger to the decree under r. 68 of 0. XXI, 
following Sunoo Modi v. Latkari (l) that no 
such objeotion could be taken in respeot of a 
decree for sale on a mortgage. The objection 
was accordingly dismissed. In appeal by 
Kanhailal the learned District Judge expressed 
the opinion that the question whether the 
house should be sold or not is a question 
which relates to the execution of the deore^ 
and the objeotion made by the appellants falls 
within the purview of section 47, Civil Pf<^- 
dure Code and not under O. XXI, r. 68, Oivil 
Procedure Code as wrongly hold by the Court 
below.” The case was accordingly "remanded 
for disposal of the objeotion on the merits. 

No appeal was filed against this order of 
remand and on full enquiry it has now been 
held by both the Courts below that Kanhai- 
laVs objeotion must prevail and the property 
cannot be sold in execution of Gangaram e 
decree. I am distinctly inclined to the opinion 
that the original decision of the Munsiff was 
correct and that the objection was one fi‘flJ 
by a stranger to the decree and not by a pa^ 
to it, although another person bearing the 
same name and having the same body as that 
stranger was a party to it. Also the question 
whether the house should be sold or not ** * 
question which was decided in the mortgagn 

•1) 1 N. L. R. 142, 
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Buife itflelf, and tho oltjootioo to its heio^ sold 
appears to mo oloarly to be an attack on the 
deoree itself. IBut the appellant Gangaram 
accepted the contrary view ns stated by the 
learned District Judge in bis order of remand 
by not appealing against it, and, however mis¬ 
taken that view may bo, he cannot now be 
heard to say so. The appeal will accordingly 
be dismissed and the appellants must pay all 
the costs. The pleader’s fee will be Rs. 20. 

s. D, Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 99 of 1923. 

April 30, 1924. 

Present : —Mr. Walsh, Acting Chief 
Justice, and Mr. Justice Neave. 

Lala MAKHAN LAL— Plaintiff- 

Appellant 

versus 

Lala BlHABl LAL— Dep’BNDANT— 

Respondent. 

Provincial Small Cause Courts Act {IX of 1687 J 
Sch. 11, Art. 85 (ii) — Failure to return property 
borrowed — Borrower, whether guilty oj breach of trust 
•^Suit of recovery of ornaments or price thcreoJ-^Juns- 
diction. 

A borrower who merely detains property lent to 
him beyond the period within which he was expect¬ 
ed to return it, is not guilty of the oSenoe of orimi- 
nai breach of trust, [p. 627, ool. 2.] 

A suit for the recovery of ornaments lent or for the 
prioe thereof is not, therefore, excluded from the 
iurisdiotlon of the Court of Small causes, [p. 627, 
ool. 2.] 

Appeal from an order of tbe Judge, Small 
Cause Court, ezeroising the powers of a Sub¬ 
ordinate Judge, Agra, dated the 16th February 

1923. 

Mr, O. Agarwala, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 


JUDGMENT. -This is an appeal against 

an order of tbe Sulioidiuate Judgo of Agra 
sotting aside a deoroe passed by the Munsif 
of Agra, and returning tbe plaint for presenta¬ 
tion to tho proper Court. The facts alleged 
in the plaint were that tbe defendant, who is 
tlio brother-in-law of the plaintift', bad boirow- 
ed from him ornaments to the value of 
Rs. 500, on the occasion of bis son's marriage, 
for the purpose of presentation and show, and 
had promised to return them two months 
after tbe marriage. This promise was not 
kept, and tbe plaintiff brought this suit asking 
that the defendant might be made to return 
the ornaments or to pay Rs. 500. 

The plaint was filed in the Court of the 
Munsif. One of the issues framed was 
whether the suit was cognisable by that Court. 
The Munsif held that it was, on the ground 
that the facts disclosed an offence of breach of 
trust committed by the defendant. In appeal 
the learned Subordinate Judge has dissented 
from this huding. In our opinion his view is 
the correct one. The only possible reason for 
bolding that the suit was excluded from the 
jurisdiction of the Court of Small Causes, is 
that given by the learned Counsel for tbe 
appellant, that it is a suit which comes within 
tbe definition of Article 36, sub-section (ii) of 
the Second Schedule of Act IX of 1887, that 
is, that the act complained of is an offence 
punishable under Chapter XVII of the Indian 
Penal Code. Tbe sections of the Indian Penal 
Code under which the learned Counsel seeks 
to bring it are sections 403 and 405. He has 
himself scarcely attempted to argue that it 
comes under the former of these sections. 
With regard to the latter, it is to be observed 
that the plaintiff himself has not suggested 
that his brother-in-law has actually made 
away with the ornaments in question. He 
goes no further than to say that he has failed 
to return them. We are not prepared to bold 
that a borrower, wbo merely detains property 
lent to him beyond the period within which 
he was expected bo return it, is guilty of the 
offence of criminal breach of trust. In these 
oiroumstanoes it would appear that the case is 
nob one which is excluded from the jurisdic¬ 
tion of the Court of Small Causes. The plaint 
should, therefore, have been filed in that Court, 
and the present appeal must fail. Having re¬ 
gard, however, to the broad facts of tbe 
case, and tbe alleged conduct of the defendant, 
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^6 make do order'ae to coBte, but direct that 
the costs in this Court and in the Courts 
below abide the result. 

K. s. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 


manifestly a reasonable one and it would 
conduce to justice ii the learned Subordiuate 
Judge adopted the course desired by the appii- 
oaut to be taken in the matter of the defenod 
of res judicata. As it it the application is re* 
jected. 

Lis. L'. Application rejected. 


Civil Revision No. 103 of 1921. 


CALCUTTA HIGH COURT.- 


July 10, 1924. 

Present :—Mr. Wazir Hasan, J, C. 

GA3ADHAR LAL— Defendant- 

Applicant 

versus 

REOTI RAMMAN and others—Plaint¬ 
iffs—Opposite Party. 

Civil Procedure Code {Act V of 1908), s. 115—Rea 
pleaded^Courl refusing to try the plea bejure 
entering into merits'—Revtsion. 

If a Court refuses to try the plea of m Judicata 
before entering into the meiiis of the case the mat- 
ter does not fall within the purview of section 115, 
Civil Procedure Code inasmuch as no case is decided 
and no question of juiisdiouon is involved in the 
aotion of the Court, [p. 628, col. l.J 

I . 

Application for revision from the order of 
the Sub-Judge, Mohan Lalganj, dated the 26th 
April 1924. 

ORDER, —This an application under sec¬ 
tion 116 of the Code of Civil Procedure and 
relates to a suit pending in the Court of the 
Subordinate Judge of Mohanlalganj, The 
grievance of the applicant is that with respect 
to a plea of res judicata raised by him in de¬ 
fence to the suit mentioned above the learned 
Subordinate Judge should have tried that plea 
before entering into the merits of the case but 
the learned Subordinate Judge has not done 
BO. Obviously this matter does not fall with¬ 
in the purview of section 116 of the Code lor 
two reasons :~(1) That there has been no 
case BO far decided by fcbe learned Subordinate 
Judge and (2) that there was no question of 
jurisdiction involved in the action ol the Uarn- 
ed Subordinate Judge. 1 cannot help observ- 
iDgi hoWfeTWi that the applicant’s request was 


Appeals from Original Orders Nos. 330 

and 392 OF 192U. 

August 14, 1920. 

Present: —Mr..Justice ^ Mockerjee and Mr. ^ 

Justice Rankin. 

TARAKKoWAR PAL CXlOWDaURY-i' 
Plaintiff—Appellant 
versus 

SRiSH CHANDRA GUOoH MANDAL ANoi 

OTHERS—DEFi:,NDANTS—REbPONDkNXa 


A’vuhntt Ait {I vj 167-; 6. i(i~~Pud oj gruni—i'rO^J 
oj ca>.cutt>jn^i\Si<.i,i)ii/it uj yruiUic Jor gtnerations-' 
licgutsitc autiurtiy Rwacnuj pruuj—llihdu Lavf— 
Grant Jor excuvaliny tunk-^urunt in ptryeludb" 
Putia poutcadikiame, vuuntug vj. 


ti The application ol section 90 of the Evidence Ao6 
does not, justify the iblcienoe that a ueed of grent- 
whioh is esLikblibhed lo be genuine was lu iaotexeout* 
od by a person possestita ol requi&ite authority. R 
however, not necessary for the gianteo of the doou- 
menu or his suooessor in imert-si to esiablish by dirw 
evidency that the exoouianthad the requisite autb<> 
rity. It may, in the case of a grant which ha* 
been in oporaiion fyr a long series oi years, be 
Bible to aaauoe direct evidence of authority, in wh^ 
oase it would be open to the Court to draw an loic 
eoce from all the suriounUiug oirouinstanoes oit 
case. [p. bbO, col. l.j 

Where a rent free grantee of land and his 
Bora-in-interest, from generation to generadou,^ ha^^ 
been m possession lot mote than seventy ye*r»« 
burden is upon tho landlord who sues to t^c 
possession ol the land to prove that he is eutided 
80 and where no evidence is forthcoming 
Bide it is open to the Courts to draw the 
that the grant must have been made by peisona 
posseBted the requisite authority, fp. 6o0»coi. d 

According to ilindu religious notions a 
land for digging a tank is supremely meritorious, 
where the terms of ihe grant are explicit that ^ 
grantee is to hold from generation u 
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pu(rj poulradtknxnh bbero oau bo uo doubt that the 
gtaat wad m.kde iu ^orpu;.aity aud wai ooc. oi » tern* 
pocacy obataoiroc oc ru-'ULUitblo by tho landlord, and 
that the iutocodci uto^iud vv^s tcaueiucublo [p bbl, 
ool l.j 

Appeals against bUo order ol the Addition¬ 
al Subordiuato Judge, 2nd Court, ot Ziilali 
Kbulua, dated the 2isb August 1920, revers¬ 
ing bbe order ol the Muusii, drd Court, Sab- 
kbiia, dated the dist Mured 1919. 

Dr. Vwarka A’ut/i Mitter, Babus Lrokas 
Chandra takiasi, llcmendia Chandra Sen and 
Framaiha xN atii Canerjcc, lor tho Appellant. 

Eabus SuTcndra Ch.india Stn and Dwiicn- 
dra Krishna lJutta, tor tbe Kuspoudents. 

JUDGIviENT.—'i'boBo two appeals are 
directed against an order of remand made by 
tbe bubordmabe Judge lu a suit tor recovery ol 
possession oi immoveable property on estab- 
iisbmenb ol title, 'i’be subject-matter ol the 
litigation is a tauk with its banks, situated 
within the piopeity ot tbe pluintill. Ibe 
deleudants purchased tbe tank under two con¬ 
veyances, dated tbe Itb and iltli November 
190b trom persons wbo claimed to bold under 
two grants made m lavour ol tbeir predeces¬ 
sors on tbe falb Ociober IboO and Ibth July 
1849. Tbe plaintiU alleged that as tbe 
vendors ol tbe oclenaants bad no transler- 
able right, they were .liable to ^ be 

ejected as Uespasseis. The primary Court 
held that the aeletidants had acquired 
a valid title by tbeir purchase and dismissed 
the claim lor ejectment, subject to a declara¬ 
tion in laVour ol plaiutiti in respect ol his 
title as the superior landlord. The ouborcn- 
nate Judge has remanded the case lor lurther 
investigation. The piaiutiU as also the aelend- 
ants are dissatishea with this order. They 
are agreed that lurther enquiry is not needed, 
bub while the plaintitt contemis that the suit 
should have been decreed on the iacts lound, 
the delendants maintain that the suit should 
have been dismissed. On tbe present appeals 
tv 7 o questions have been raised, hrst—whether 
tbe grants made by the predecessors ol the 
plaintili on the titn October Ibdti and the 
ibth July 1849 are operative against him, and 
secondly, whether the deienaants have ac¬ 
quired a valid title by their purchase. 

As regards the hrst point tbe plaintili has 
contended that the dooument should not bare 


been received in evidence, on tbe authority of 
the cases of Ubilaok Hai v. Dallial Hai (i) and 
Ujgra Kanta Gkowdhury v. Harro Ghinlra 
Suiokdar ( 2 ). 

We are ol opinion that the decisions men¬ 
tioned do nob assist tbe coatention of the 
plaintili. There are really two questions lor 
cunsideiation, namely, hrst, whether the docu¬ 
ments were genuine, and, secondly, if genuine, 
whether they were executed by persons who 
had authority to bind tbe predecessors of tbe 
plaintili. Tbe solution of tbe tirst question 


depends upon section 90 ol the Indian Evidence 
Act ; Shafiq-un-ncssa v. Sliaban AU Khan (3). 
Tbe Couits.beiow, us we understand tbeir judg¬ 
ments, Lave lound that those instruments 
might be treated as ancient documents and 
that they were in fact executed by the persons 
whose signatures they bear. The second 
question is whether these documents were 
executed by persons wbo bad tbe necessary 
authority. The hist grant was made by one 
Eiswanalb Ebaltacbarja wbo describes bim- 
sell as the 2 j<tfaucr, in other word8> as a tern- 
poiaiy laiatj or tenurc-bolder. Tbe docu¬ 
ment recites that the grantee tonatan Obose 
baa maae an appbcation to the superior land¬ 
lord lor tbe grant oi 8 biyuas ol laud lor the 
puipose el excavation ol a lank, that the laud- 
ieiu baa suneUeped the appiitaliou and bad 
oirecteu tbe xiaradar to giant a sanad- Tbe 
tjaiucitiT accoidmgly made the giant in lavour 
ol conatan Obese, to be held .rom generation 
10 generation, in order that a lank might be ex¬ 
cavated. The second dooument purports to 
have been gi anted by one Umesb Lbandra 
lai CbowGbury tbiougb tbe pen ol Guru 
Erosud Lanerjee, wbo describes himseil as a 
superintendent. This document recites tbe 
previous giant and states that as on measure¬ 
ment tbe lank bad been lound to extend over 
14 tnghas ol land, it was necessary to make a 
supplementary grant ol 6 bxQhas so that the 
grantee might remain iu possesBion ot the 
tank uom geneiatiou to generation. Doth the 
documents stated explicitly that no rent would 
over be paid. Tbe plaintm contends that the 
huiden lies upon the delendants to estabUsn 
that in respect ot the hist document the 
xjajadar and in respect ol the second dooument 

UJ 8 C 6t7 ; 1 ltd. L'eo. Ih'.B.J 

{li) e 0 . SlOy ; 8 ltd. beo. \ii. B-J Wl* 

2t A. &faJ ; y C. NV. iS. X0& ; e horn. E U. 

•i O' L. *10 ; tl !• A- ® ^ 
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tbe supermtendeat had the requisite authority 
to make a grant which would be operative 
against the sc War. It is not disputed and 

on application of 

seotion 90 ot the Indian Evidence Act does 

not justify the inference that the documents, 
fan ev senuine, were in 

fact executed by persons possessed of the re¬ 
quisite authority. That is an entirely different 
question ; and the correctness of the decision 

CAon-dA«r|/ v. Marro Chawha SMckdar 

cl'aZalfv^r^t 7;'^ ii> ^o/ioram Shukh 
onavrasi ^• ■LelamuMtn Khan ii,] ha 

eiThf.- ^ -“Xt 

thnf (5). In 

t at case, where a deed purported to be an 

appointment under a special power and to be 

Meouted by the attorney of the donee of the 

^wer, It was ruled that presumption only 

arose as regards the execution of the deed but 

not with regard to the authority of the solicitor 

to execu e the power. It does not Mow 

however, that It IS necessary for the grantee 

e tlhirT^'/’^ tuccessor.in.inte®rest 0 

establish by direct evideno^ fhof n, 
executant had the requisite authority. Wh^n 
a grant has been in operation for a long series 
0 years, as in this case, it may be impossible 
to adduce direct evidence of authority. In such 

a contingency the Court may draw an iXr 

I^thr™ *‘1’® surrounding oircumstanoes 
In the present case, the grantee hi 

successors in interest from generation to gene” 

70 years“''”K The'“ “°se than 

lu years, if the grants were unauthorised 1 
the zemindar might have been expected to 

Pi the'^rantees! I 

Thl h f Chettiar ( 6 ) 

The burden thus shifts upon the zeminLr ia ‘ 

prove how he came to acquiesce in the lono * 

EsTtrsth" -ahis“succesS ? 

Resides, it is the zetntndar who is awar« t ^ 


ly tances it was open to the Courts below to 

id he«r “"V” h''®°®® grants must have 

been made by persons who possessed the re- 

! uraintiff® “'■® 

9 pJaintiflf cannot now successfully urge that the 

. grantee and his successors have held for 70 

years wijihout a lawful origin of their title acd 
'• possession. 

b a 

3 As regards the second point, the ques- 

^ *on for consideration is, whether the in- 

t grantee was transferable, 

t hu rightly held by the Courts below 

^ at the effect of the grant cannot be deter- 
iDined by a reference to the provisions either 

Ti Transfer of Property Act or of the 
engal Tenancy Aot, The point for determin¬ 
ation is. whether, in 1836 and 1849, interest 
ID land created by a grant of this description 
was or was nob transferable by custom or by 
contract; Sulin Mohan v. Baj Krishna (8). No 
evidence of custom has been produced. The 
teims of the grant, however, leave no room 
or doubt that the grant was made in per¬ 
petuity. The grant stated explicitly that the 
grantee was to hold from generation to gene¬ 
ration. The expression used is putra-poutra^ 
(iikrwme. The plaintiff has urged that therois 
DO evidence to show that this expression, now 
80 familiar, bad in 1836 and 1849, the same 
meaning as is at present attributed to it. In this 
connection reference has been made to the dew- 
Bion of the Judicial Committee in Bam Bara- 
van Singh v. Bamsaran Lai (9), which revers¬ 
ed thg decision of this Court in Bamsaran 
Lai v.Bam Narayan Singh (10). Tb«0. 
Dowever, the expression was used in relation 
special type of grant, namely, 
which possessed well-known incidents. Here, 
on the other hand, we have a grant of Iwd 
made for the excavation of a tank. The evid¬ 
ence recited in the judgment of the Trial 
Court shows that there was scarcity of water 
m the village and that Sonatan Gbose whoso 
daughter had been married in that village 
undertook to remove the difficulty felt by the 
villagers, if land were granted to him in per¬ 
petuity, so that he might excavate a tank at 


(4) IB Ind. Cftp. 606 • iR p r t 
567. ' ® 2^0; 16 C. W. N. 

veu t. 

M. L. J. 81. 

17) 10 lud. Cas. 466 ; 16 C. W. N. 968. 


T • 78 0. W. N. liO: 49 C. !<• 

(9) 60 Ind. Cas. I ; 40 C. 682 ; 29 0. L. J. 882 ; 86 

n to' xi no* ' J- ; 31 Bom. h. R. 697 ; 38 

fe 7*A^*88^(P 0 T- ' 

(10) 96 ind. Cas. 610; 42 0. 806; 19 a W. N. 466. 
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OOQsidorable expense of money. The grant wa^ 
made aooordingly and the tank was excavat¬ 
ed for publio benefit. As pointed out by 
Ohatterjea, J., in A'm/ino. v. Aktatn 

Ali (ll), aooording to Hindu religious 
notions, such grant of land for digging 
tank was supremely meritorious. In these 
oiroumstanoes, it is inoonoeivable that the 
grant could have been of a temporary oliaraoter 
or that the landlord could ever have intended 
to resume the grant. We feel, no doubt, that 
the grant comprised in the documents of the 
fith October 1836 and the 6th July 1849 was 
a perpetual grant; and if it was a perpetual 
grant there can be no room for controveisy 
that the interest created was transforable. 
In our opinion, the decree made by the Trial 
Court was correct and should nob have been 
set aside by the Subordinate Judge. 

The result is that the appeal preferred by 
the defendants (M. A. 392 of 1920) is allowed 
and that preferred by the plaintiif is dismiss¬ 
ed. The order of the Subordinate Judge is set 
aside and that of the Court of first instance 
restored. This order will carry costs both 
here and in the Court of the Subordinate 
Judge. Thera will be no separate order for 
costs in M. A. 330 of 1920. 

8. D. Suit dismissed. 

(11) 13 Ind. Cas. 518; 34 0. 489 ; 16 0, W. N. 304; 
16 0. L, J. 194. 


OUDH JUDICIAL COMMISSIONERS 
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Misoellaneous Civil Appeal Na 27 

OF 1924. 

July 24, 1924. 

Present :— Mr. Wazir Hasan, J. 0. 

SAM LAIj—Applicant—Appellant 

versus 

BHOOP AND OTHERS— Opposite Party— 

Respondents. 

Civil Procedure Code {Aot 7 oj 1908). 0. XKll, r. 10 
'^A.ppUoation by alleged assignee to be made parlif to 
a^eal ^Assignment denied by assignor and appellant 
^DtUy of appellate Court to inquiry ifUo gcnuinefiesi 
9/ uiiignmmts 


Ao appHoatioa, by an allowed a^aignee of proparby— 
the subjeob-mutot of ao appeal-to ba made a party 
bo the app8.al, oinnot ba rejaobea oo the Kcouad that 
tha aaugaot and the appellaub dony t!io as^igomeat 
It is^ the duty of the Coart to onqjire into tho 
geaumoQoas of the alleged aasigomeas, und to deoide 
the a^algoee's appUoation aooording to the result of 
that inquiry, [p. 63l. ool, ‘J.J 

Appeal against the order of the Subordinate 
Judge, Hardoi, dated the 15bh May 1924. 

Mr. Bisheshay Nath, for the Appellant. 

Mr. Manohar Lai, for the Bespoudents. 

JUDGMENT. —This is an appeal under 
O. XtiHr, r. 1 (l), of the Code of Civil Proce¬ 
dure from the order of the learned Subordinate 
Judge of Hardoi, dated the 15bh May 1924. 
The appellant applied to be made a party 
respondent in Appeal No. 201140 of 1923 pend¬ 
ing in the Court of the Subordinate Judge 
mentioned above on the ground that one of the 
respondents in the appeal had made a mortgage 
of the property which was the subject-matter 
of the appeal to him during the pendency of 
the appeal. Such an application was ob¬ 
viously sanctioned by the provisions of r. 10 
of O. XXII of the Code of Civil Procedure. 
The act of the appellant in applying for 
the purpose mentioned in the application 
was, therefore, in accordance with law. The 
appellant in the appeal, however, denied the 
execution of the mortgage in favour of the 
present appellant and the mortgagor also deni¬ 
ed the alleged mortgage. On that ground 
alone the learned Subordinate Judge rejected 
tho appellant's application. 

I am satisfied that the ground on which 
the order is based is wholly ginadequabe. In 
view of the attitude taken by the mortgagor 
the clear duty of the Court was to inquire into 
the genuineness of the alleged assignment and 
to deoide the application aooording to the re¬ 
sult of that inquiry. If it were otherwise, 
the fate of the application will entirely be at 
the mercy of the parties to the appeal. If 
they choose to admit the assignment it will 
bo given elfeot to. If, on the other band, 
they choose bo deny it, it will be rejected. 
This obviously is nob the intention of the 
law. 

I, therefore, allow the appeal, set aside the 
order of the learned Subordinate Judge men¬ 
tioned above and return the ease to his file 
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for being dispoged of according fco law. The 
coatg incurred by the appellant in this Court 
and in the Court below in connection with his 
application will be paid to him by the reapond- 
ente. Costs hereafter will abide the event. 

3- Appeal allowed. 

CALCUTTAHIGH COURT. 

Original Civil .Turisdl tion 
Appeal No. 7 of 1923. 

May 11, 1923. 


Present: —Mr. Justice Mookerjee and 
Mr. Justice Rankin. 


Messrs. SADASOOK RAMPROTAP— 

Appellants 

versus 


HOARB MILLER & Co. —Respondents. 


Transfer of Property Act (IV of lft92). 
Transfer of actionable claim ^Defective 
•^Debtor, whether bound^Waiver. 


S3. 130, 131— 
notice to debtor 


In ordar that the debtor may be bound by the 
ttaoflfer of an actionable olaim under the exception 
mentioned in the proviso to seotion 130 of the Transfer 
of Property Act there must be a strict oon-.pliacoe 
With the requirements of seotion 131 of the Aot 
[p. 63^, ool. 1.] 

Bunsraj Mararji ?. Nathoo Oangaram, 9 Bom L 
R. 898, followed. . * 


The mete faot that a person to whom a notice of 
transfer of an aotionablo claim under seotion 130 of 
the Transfer of Property Aot is given, omits to take 
exception to the validity of the notice, would not 
disentitle him to insnt upon strict oomplUnoe with 
the tequirements of seotion 131 of the Act. [p 093 
ool. 3.] ^ 

Appeal againeb bhe Judgment of Mr. Juatioe 
Buokland. 

Sir B. 0 . MiUtr, Mr. S. B. Bmnerfee and 
Mr. J. G. Bazra, for the Appollauta. 

Mr. Pufjh aud Mr. Ameer Ali, for the Rea- 
pondenta. 

JUDGMENT. 


Mookerjee. J.— This is an appeal from 
the judgment of Mr. Juatioe Buokland in 
a suit for damages for breach of contract 
On the 4th May 1921, and 9tb June 192l[ 
the defendants entered into two contracts 
with a firm of the name of Balfour & Co. 


for the sale of oornsackg. On the 15th 
July 1921, Balfour & Co. assigned their 
interest in the coutraet to the plaintiffa, Sada- 
8Dok Ram protap, a firm carrying on busineBS 
as commission agents and bankers. On the 
Iliih November 1921, the plaintiffs insbituted 
this suit as assignees of the contracts to enforce 
their rights thereunder. Mr. Justice Bnok- 
land has dismissed the suit on the ground that 
the plaintiffs had not complied with the feermf 
of section 131 of the Transfer of Property 
Act. No oral evidence has been adduced in 
the case ; and it appears to have been taken 
as common ground before Mr. Justice Buck* 
land that if notice was not given under seotion 
131, though the transfer might have been 
valid, the suit against the defendant Company 
must fail. In these circumstances, Mr, Justice 
Buckland proceeded with the trial on the 
footing that if the plaintiffs failed on this 
point, nothing else would require consi¬ 
deration. He decided this point first, and 
adopted that course with the oonourrenoe of 
Counsel on both sides. 

Seotion 130 of the Transfer of Property j 
Aot provides that the transfer of an aobionable 
claim shall be effected only by tbe execution 
of an instrument in writing, signed by the 
transferor or bis duly authorised agent, and 
shall be complete and effectual upon the 0 * 0 * 
oution of such instrument and thereupon all 
the rights and remedies of the transferor, 
whether by way of damages or othetwisci 
shall vest in the transferee, whether snoh 
notice of the transfer, as is hereinafter pro* 
vided, be given or not : Provided that every 
dealing with the debt or other actionable 
claim by the’ debtor or other person from or 
against whom the transferor would, but for 
such instrument of transfer as aforesaid, h®’® 
been entitled to recover or enforce such deb 
or other actionable claim shall (save whOTO 
the debtor or other parson is a party fco fcbfl 
transfer or has received express nofci^ 
thereof as hereinafter provid^) be - 

as against such transfer. The j 

as to notice is contained in section I 

which is in these terms: “ Every nobio® | 
of transfer of an actionable claim shall be m ^ 
writing signed by the transferor or bis agoo t 
duly authorised in this behalf, or, in case the 
transferor refuses to sign, by the transfer®® 
or his agent and shall state the name a®* , 

address of the transferee.” 
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Id the present ease a nobloe of transfer in 
writing was given ; but it has subsequently 
been discovered that the notice, while stating 
the name of the transferee, did not specify the 
address of the transferee. Consequently the 
position is that the notice contemplate by 
the statute has not been given ; in other words, 
the exception mentioned in the proviso to sec¬ 
tion 130 has not come into operation ; for the 
debtor has not received express notice of 
the transfer as prescribed in section 131. 
On these facts, Mr. Justice Buckland has 
held that such dealing with the debt by the 
debtor as has taken place between the debtor 
and the original creditor is valid as against the 
transferee. In support of this proposition, 
reference has been made to the decision of 
Sir Iiawrence Jenkins, C. J., in Bunsraj 
Mararji v. Nathoo Gangaram (1), where it was 
ruled that in order that the exception men¬ 
tioned in the proviso to section 130 may 
be operative, there must be a strict com¬ 
pliance with the requirements of section 131. 
This view was also adopted by Sir Charles 
Fox, C. J., in Basant Singh v. Burmah Baih 
ways Co., Ltd. (2). I am in agreement with 
the opinion expressed by Sir Lawrence Jen¬ 
kins and by Sir Charles Fox and I do not 
consider it right to whittle away the 
unambiguous provisions of the statute. In 
this connection, reference may be made 
to the observations of Lord Moulten in Mulraj 
V. Viswanath Prahhuram Vaidya (3), where 
an attempt was made to modify the effect of 
sections 130 and 131 of the Transfer of Pro¬ 
perty Act by reference to general principles 
of law. The Judicial Committee reversed the 
decision of the Bombay High Court as erro¬ 
neous because the Judges had failed to 
appreciate that the positive language of the 
section precluded the application in India of 
the principles of the English law on which 
they based their iudgment. 

I may InoidentaUy mention that the appel¬ 
lants urged that the requirements of sec¬ 
tion 131 were substantially fulhlled because the 
address of the attorney of the transferee was 
given. The contention is futile. The section 

(1) 9 Bom. L. B. 888. 

(9) 80 Ind. Oas. 378 ; 8 Bur. L. T. 266 ; 8 L. B. B. 
988« 

(8) 17 Ind. Cas. 627; 401. A. 24; 17 0. W. N. 209; 
(1919) M. W. N. 1247; 13 M. L. T. 652 ; 11 A. L. J. 7; 
24 M. L. J. 60; 16 Bom. L. B. 9 ; 17 0. L. J. 162 ; 87 
3. 198 (P. C.). 
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requires the name and address of the trans¬ 
feree, and the name and address of the solici¬ 
tor of the transferee manifestly cannot be taken 
as a substitute therefor. It has further been 
urged that the omission of the defendants to 
take exception to the validity of the notice 
operates as a bar to the maintenance of the 
objection. There is clearly no foundation for 
this argument. There was no duty imposed 
on the debtor to speak or to rectify the error. 
It is further immaterial that the debtor as¬ 
serted that ho would deal with no third party. 
This also does not disentitle him to insist 
upon strict compliance with the requirements 
of section 131. 

We observe that Mr. Justice Buckland 
has ruled that the provisions of section 131 
could not be waived under any circum¬ 
stance. Sir Benode Mitter has contro¬ 
verted this view, which I am not prepared 
to accept as well-founded. Our attention 
has been drawn to the oases of Asutosh 
Sikdar v. Beharilal Kirtunia (4), Manin- 
dra Chandra Nandi v. Secretary of State for 
Iniia (5) and Bholanath Ray v. Secretai-y of 
State for India (6), to establish the position 
that even though a statutory provision may 
be expressed in a mandatory form, non-com¬ 
pliance therewith does not necessarily inva¬ 
lidate a transaction. This position is incon¬ 
testable, and the answer to the question 
whether it is permissible to waive a particular 
provision depends upon its true nature. If the 
object of the Legislature is to protect or bene6t 
an individual litigant, it is open to him to 
waive the positive provisions of the statute. 
On the other hand, if the provision has been 
enacted from reasons of public policy, he 
cannot be permitted to waive it. The 
provisions of section 131 fall, in my judg¬ 
ment, within the latter category, but I am 
nob prepared to maintain, as an abstract 
proposition of law, that under no ooncei- 
veable circumstance can the provisions of 
section 131 be waived by the debtor. This 
harmonises with the view adopted in Venkata 
Subbiah Ghetty v. Subha Naidu (7), as to the 
applioabiliby of the principles of estoppel and 

(4^ 36 0. 61 : 11 0. w. N. 1011 ; 6 0. L. J. 820. 
(F. B.). 

(6) 34 0. 267 ; 6. C. L. J. 149. 

(6) 16 lad. Oas. 849 ; 40 0. 6G8 ; 17 0. W. N. 61. 

(7) 31 Ind. Oas. 162 ; 18 M. L. T. 683 ; 11915) 
M. W. N. 822 ; 2 L. W. 977. 
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waiver to assigamenfeg of actionable claims 
under sections 130 and 131 of the Transfer of 
Property Act. Reference may be made to 
the decisions in Griffin v. Weatherhy (8), 
Walker v. Rostron (9), Macfarlam v. Lister 
(lOJ and Liversidqe v. Broadhent (11) ; see also 
Gopalakrislina Iyer v. Gopalaknshna Iyer 

V ^2), 

The real difficulty of the appellants is that 
no foundation was laid for a case of waiver or 
estoppel in the trial Court. The pleadings 
do nob state facts which might justify a plea 
of waiver. The question also does not appear 
to have been raised in the issues. The corras- 
pondanoe makes it abundantly clear that there 
is no foundation for the plea of waiver. Even 
in this Court Sir Benodo Mitter has not been 
able to furnish the slightest indication that 
there are facts capable of proof which may 
support a plea of waiver. In such ciroum- 
Bbanoes, I shall not explore the attractive pro¬ 
blem, whether a plea of waiver may not be 
analysed and distributed into one or other of 
the four heads, election, estoppel, contract 
and release. To my mind, the course which 
t^he trial took before Mr. Justice Buokland 
basin noway prejudiced the plaintiffs who 
have no enforceable claim as against the 
defendants. The decree made by Mr. Justice 
Buckland must be affirmed, although I am 
not prepared to accept all the reasons assigned 
by him for his decision. The appeal is dismiss¬ 
ed with costs. 

Rankin, J.— I also think that this appeal 
fails and that it would be vain and unreason¬ 
able to direct a remand. In view of the issues, 
^6 learned Judge, with the oonsont of the 
Counsel, was very reasonably desirous of set¬ 
tling first the question whether due notice 
of assignment bad been given to the debtor. It 
10 plain from the facts, from the judgment, 
and even from the memorandum of appeal 
that if the defeudant Company were entitled 

^ original oontraobee, then the 

p aintiffs suit must fail. The case, however, 
Illustrates the difficulty and danger of short outs 


n J- Q- 2.^0 ; 3 

Q. B. 763 : 18 L, T. k81 ; 17 W. R. 8. 

(9) (1842) 9 M. L. W. 411 ; 60 R. R. 770 • 11 L J 
Ex. 178 ; 162 E. B. 174 ; 60 R. R. 770. 

(10) (1887) 87 Ch. D. 88 ■ 67 L. J. Ch. 92 ; 58 L. T. 

(11) (1869) 4 B. and. N. 603 ; 28 L. J. Ex 232 • 7 

W. R, 615 ; 118 R. R. 648 ; 167 E. R. 978 ’ ’ 

(12) 4 Ind. Gas. 420 ; 88 M. 128 ; 7 M li. T. 97 , 


because, while it was reasonable and proper to 
dispose first of the question of the notice, it 
was also very necessary to dispose of that 
question as a whole. On the question of 
notice it was nob disputed that sections 130 
and 131 of the Transfer of Property Act 
governed the case. The plaintiffs by their 
Counsel appear to have contended first that 
the address of the attorney was saffioieot 
under section 131 and also that the mention of 
any address was not imperatively required by 
the section. In my opinion, the word "shall” 
in the section means the same thing in each 
of the two places where it occurs and the attor¬ 
ney’s address is not the address of the trans¬ 
feree any more than the attorney’s name is the 
name of the transferee for purposes of the sec¬ 
tion. Whether because the learned Judge 
showed that the plaintiffs on this point were not 
persuading him or because some further matter 
occurred bo learned Counsel in the course of 
his argument, it seems that, on this point, the 
plaintiff’s Counsel had recourse, during the 
argument bo a suggestion of which there isno 
mention in bheissues previously settled —asug¬ 
gestion that the statute left it open to them to 
make a case of waiver—what case of waiver 
and waiver of what, being at that stage none too 
dear. If the plaintiffs had any such case 
they would have acted more intelligibly if 
they had refused to assent to the question of 
notice being tried as a preliminary point on 
the oorrespondeuoe. If they had asked to 
have an issue framed and for leave to adduce 
evidence tliereon if they had such evidence, I 
think for the reasons to be stated in a 
moment bliab the learned Judge at this stage 
might very well have bold the plaintiffs’ Conn- 
sel that, while he was prepared on the face 
of the issues settled to deal with the ques¬ 
tion of notice as a preliminary point, he was 
not prepared so to deal with it if the plaint¬ 
iffs were to introduce a now issue as to 
waiver. In this Court learned Counsel for 
the plaintiffs was asked to indicate what was 
the case of waiver he desired to have so 
opportunity bo raise. He informed us quite 
frankly that he was not able to say whether 
it was a case to be raised by oral evidenoOi 
but that, in any case, he would contend on 
the correspondence and pleadings that as the 
defendant Company repudiated the assigi^* 
ment altogether and made no point at all as 
to the absence of the plaintiffs’ address froffi 
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bhe written notioe, their oouduot amounted to 
a waiver oi this requirt'ment of ecotiou 131. 
Apart from this last moutioued coutontiou on 
the oorrospoudonoo wlnoh is before ue and 
which we oan deal with, 1 do not coikot 
any further faot save tbat tlio plaiutitlB 
are willing to make a luither oaBe of 
waiver if they oan find one. It would be 
quite impossible, on the materials before us, 
even to framo an issue at this late stage ex¬ 
cept as regards questions on tbe correspon¬ 
dence. In my opinion, tbe fact that the 
defendant Company from the first refused to 
recognise any assignment or to deal with any 
third party is no waiver of any defect in the 
notioe, and the faot tbat tbe defendant Com¬ 
pany at no time tutored tbo plaintiffs as to 
the proper form of tbo notice or took express 
objection to anything in particular in the 
notice is no waiver either. I do not doubt 
that a debtor may by parol or by conduct 
represent tbat be will bo responsible to an 
assignee whoso notioe is defective and tbat 
tbe statute would in such a case be no answer 
to a claim based on or re-inforced by contract 
or estoppel. Again, if it were suggested tbat 
the assignor had offered to let a debtor have 
the transferee's address in writing and tbat 
the debtor had replied that there was no 
need to trouble as he would make no point 
of the omission that would raise a ditlereut 
case. I am not prepared to hold that such 
a case as that properly pleaded and pro¬ 
ved would not succeed. It might amount to 
a conditional promise to the assignee. The 
truth Is that tbe statute is not concerned to 
prevent any one who is willing to incur a 
liability from so doing. It merely states the 
conditions on which tbe law imposes liability 
under an assignment. Nevertheless, 1 incline 
to think that the plaintiffs’ case, if not within 
the statute, is demurrable unless it has an in¬ 
dependent basis. In construing sections ISO and 
131 of the Transfer of Property Act, it has to 
be remembered that they contain a very spe¬ 
cial scheme which must be regarded as a whole 
in itself. At common law a chose in action was 
not assignable, in equity it was freely assign¬ 
able upon certain piincipleB as to notioe. Tbe 
Indian Legislature in 19U0 has composed a new 
scheme which has some of tbe features of 
both, and, as X read section 130 it says this 
that the law, while regarding the transfer of an 
actionable cla im as valid if eSeoted in a certain 


manner, will not undertake to enforce against 
a debtor the assignment except upon the terms 
tbat the debtor may arrange with hie original 
creditor unless and until ho bas received in 
wriung a particular kind of notioe. If, there¬ 
fore, the plaiutiU's claim is entirely on the 
basis of an assignment and if this claim is 
wlioUy without any other juristic basis, it 
seems to me ttiat tbe section which enacts cer¬ 
tain conditions must be rigidly complied with. 
1 do not assent to all tbo learned Judge has 
said with regard to the general impossibility of 
making any case of waiver. It is difiBcult to dis¬ 
tinguish between waiver and estoppel. Under 
tbe name of waiver, it may be said tbat liabi¬ 
lity or responsibility to an assignee bas been in¬ 
curred by a debtor independently of sec¬ 
tion 130 by conduct or by representation. In 
this case, however, there is no reality at all in 
that suggestion. 1 do not complain tbat no 
such case was pleaded, but no issue as to such 
a case was taken ; and, even at this stage, it 
docs nob appear tbat there is anything capable 
of being stated apart from tbe argument on 
tbe first point. P'or these reasons, it seems 
to me that it is impossible to direct a remand 
and tbat the present appeal fails and must be 
dismissed. 

8. D. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONLR S COURT. 

Second Civil Appeal No. 40 of 1923. 

July 22, 1924. 

Present :—Mr. HalUfax, A. J. C. 
LAXMI PRASAD— Plaintiff—Appellant 

versus 

AHMAD KACHI and another 
—Defendants—Respondents. 

C. P. Tenancy Act {AhAd\)—Non.agricullurist's right 
to occupy Jiousis, whctiier transjerahie. 

• Id the Absecce of an agreement to the contrary, the 
right to occupy a house and site held by a son-agricul¬ 
turist IB LOb transferable without tbe ooneent of the 
malguzar. [p. 6i6, ool. 2.J. 

Obiter.—A. tenant or other person entitled to a 
site of a house oan transfer his right only to occupy 
the site and tbat too within narrow bounds. 
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Appeal against the decree of the Additional 
District Judge, Bilaspur, dated the Uth 
October 1922. in Civil Appeal No. 83 of 1922. 

Mr. M. B. Bohdc, for the Appellant. 

Mr. M. Y. Sho/TiJt for the Respondents. 

JUDGMENT. —-The dispute is over a 
bouse in the abadi of Rabaud which belongs 
to the plaintiff-appellant and is at present occu¬ 
pied by the detendants, two Kachi brothers 
who seem to be petty shop-keepers. The 
facts found are these. In 1910 the house was 
occupied with the permission of the malgusar 
by one Mithulal or Mithu Rao Rhat. who was 
not an agriculturist but was the ofifioial Bard 
to the Koshta caste which is numerous in 
that village. In 1912 Mithulal and his 
wife Punia Bai left the village, severing all 
connection with it. and went to live at Dhamda, 
a Village 40 Eos away and in another District. 
Mithulal died soon after and in 1914 his widow 
Punia Bai, who was still at Dhamda, gave a 
monthly or yearly lease of the house to Sukh- 
nandan Halwai, a sweetmeat seller. Sukh- 
nandan occupied it as her tenant till Novem¬ 
ber 1918 when he moved into another house 
in the village given to him rent free by the 
malguzar. It was in or before 1918 that 
Puma Bai moved from Dhamda to Pondi 
which is only 26 miles from Rabaud. Later 
the two defendants went into the bouse on a 
lease granted to them by Punia Bai. In the 
plaint it was stated that they did so in 
May 1920, but they themselves said it 

MtVl919^ year 1976 iSambat which began in 

The learned Additional District Judge 
held that Mithulal and Punia Bai continued 
m possession of the house through tenants 
from the time they left Rabaud in 1912 and 
therefore, bad not abandoned it so as to give 
the landlord a right of re-entry. The fact 
that there was a gap of about two years bet¬ 
ween 1912 and 1914 and another of at least 
BIX months between November 1918 and May 
1919, when the house was lying vacant, ap¬ 
pears to have been over-looked. Of the fact 
that toukhnadan lived in She house as Puoia 
Bai B tenant there is no evidence but a Kabu- 
Jjof executed by him on the 5th of November 
1918 when Puma Bai had ]ust come to Pondi- 
Witbin a reasonable distance of Rabaud. He 


[1934 


himself denies it, and the finding involves the 
“■■following somewhat improbable oonseqaenoM. 

Sukhnandan agreed to pay rent to a woman 
who had left the village two years before and 
was then living 40 Eos away, and continued to 
pay rent to her for four years, when ho could 
have got a house rent free from the tnalgusaf 
for the asking. When at the end of four yeati 
he thought of asking the malgusar for suoh a 
house and got it at once, it was considered 
necessary to execute a kabuliat, though none 
had been thought necessary till then. lam 
unable to understand how the learned Ad^- 
tional District Judge brought himself to believe 

suoh a story. 

These findings, however, make no difference, 
as the decision based on them is wrong any¬ 
how. If it were correct it would be an easy 
and profitable occupation to go to a village, 
get permission to live in a bouse from fcbe 
fjialguzart live in it for a few weeks, let 
it to a tenant if one could be found 
foolish enough to take it as Sukhnandan is 
supposed to have done, continuing to draff 
the rent in perpetuity as a heritable right, and 
then repeat the same process in another vill¬ 
age in the following month. That would re¬ 
sult in the aoquisitiou of rent-free leases in 
perpetuity of a considerable number of houses 
and the sites on which they stand in a fairly 
short time. It is worse than idle to suggest 
that the ordinary license granted by a ffwllfif* 
zar to occupy a bouse in a villago obadi rent 
free is such a lease. 

The words of the wajib-tU-ATZ make 
the matter if possible even clearer. Even a 
tenant or other person entitled to a site of e 
house may transfer no more than the right 
to oooupy it, and that within narrow bounds. 
But in the absenoe of an agreement to tbe 
contrary, which certainly did not exist hew 
even the right to oooupy a house and site 
held by a non-agriculturist is not transferable 
without the consent of the malguzar” Tb®*® 
are many other reasons for holding that the 
deoisioD of this case is entirely wrong, but 
more than enough have already been stat^* 
The decree of the lower Appellate Court ffi^^ 
be set aside and that of the first Court gtanjj 
ing the plaintiff xtossession of his property ffi" 
be restored. The defendants will pay all thfl 
costs in all three Courts. 

Q. B. D. Appedi 
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CALCUTTA HIGH COURT. 

OBDIHARY ORlGINAIi CiVIL JURISDIOIION 

Suit No. 1534 of 1923. 

June 15t 1923. 

Prflaeni;—Mr. Justice Greaves aod 
Mr. Justice Buckland. 

GIBIDHABlIiAL HANUMANBUX— 

Plaintiffs 

■uersws 

EAGLE STAB & BBITISH DOMINIONS 
INSURANCE Co., Ltd.—Defendants. 


of the 18tb couditiou of this policy) witliiu 
throe mouths after tlie arbitrator or arbitra¬ 
tors or umpire shall have made their 
award, all beneht under this policy shall 
be forfeited.” For the purpose of these pro¬ 
ceedings the following facts are admitted as 
correct by both parties to the suit. The 
jute insured under the policies was destroyed 
by fire on the 7th June 1921, the plain- 
tih's submitted their claims under the policies 
on the 14th Juno 1921. the claims were re¬ 
jected by the defendant Company on the SOth 
July 1921, and this suit was commenced on 
the 5th May 1922. The following issue of law 
arises in the suit:— 


Cmtraci Act {IZ of 1872) ss. 23, 28 - Policy of lusur- 
anoe^Condition of forfeiture on failure to sue wtihm 
certain timet legality of. 

A proviaion in a policy of inaurauoe that all beneat 
tbCECundcr shall be forfeited if a suit is not ootn- 
menoed within a certain time, which falls short of 
the time allowed by law for the institution of such 
a suit, does not infringe the provisions of either 
section 23 or section 28 of the Contract Act. [p. 688, 

col. 2.] 

Section 28 of the Contract Act aims only^at coven¬ 
ants not to sue at any time, or for a limited time, 
and is not aimed at a provision extinguishing the 
right to sue in oettaiu events, [p. 688, col. l.J 


Messrs. H. D. Bose and S. K. Gwpta, for 
the Plaintiffs. 

Messrs. L, P. E. Pugh and Page, for the 
Defendants. 

JUDGMENT. 


Greaves, J.— The plaintiffs insured with 

the defendant Company under 
dated the 4bh November 1920 and the 28th 
February 1921 loose jute at Kissengunge 
in the District of Purneah. 


The insurances were effected subject to the 
terms and conditions endorsed or otherwise 
expressed on the policies. 

Both policies contained a condition (No. 13) 
which so far as is material is to this effect : 

If the claim be made and rejected and an 
action or smt be not commenced within 
three months after such rejection or (in case 
oi an arbitration taking place in pursuance 


” Have the plaintiffs by reason of their 
failure to commence this suit within three 
months of the rejection of their claim forfeit¬ 
ed, under the provisions of condition No. 13 of 
the policies, all benefits under the said policies 
and, if so, is the suit maintainable V” 

The Court being of opinion that the case 
may be disposed of on this issue of law only, 
it is agreed by the parties that this issue shall 
be tried first. 

It is contended on behalf of the plaintiffs 
that condition 13, as set out above, is void 
under the provisions of sections 23 and 28 of 
the Indian Contract Act, 1872, as an attempt 
bo curtail the period of limitation for a suit 
on the policies, namely, the period of three 
years prescribed under Article 86 of the Limit¬ 
ation Act. 

Section 23 of the Indian Contract Act pro¬ 
vides that the consideration or object of an 
agreement is lawful unless, amongst other 
things, it is of such a nature that, if permitted, 
it would defeat the provisions of any law. Sec¬ 
tion 28 provides, amongst other things, that 
every agreement which limits the time within 
which any party thereto may enforce bis 
rights by the usual legal proceedings is void bo 
that extent. The question for our decision is 
whether a provision in a policy of insurance 
that all benefit thereunder shall be forfeited if 
a suit is not commenced within a certain time, 
which falls short of the period allowed by law 
for the institution of sucih a suit, amounts to 
limiting the time within which a party 
enforce his rights under a contract within 
Section 28 and defeats the provisions of Article 
86 of the Limitation Act. 
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In Hirabhai v. Manufacturers Life In- 
suraiwe Company (1), it was held that a pro¬ 
vision in a policy which was said to amount 
in substance to an agreement that if no suit 
was brouj^ht within a year, neither party 
should have any rishta as against the other 
and which was said to amount to a waiver of 
the rights of the respective parties if a suit 
was not brought within a year, did dot oliend 
against the provisions of section 28 of the 
Contract Act. 

In Bat-oda SpinninQ and Weaviny Company, 
Ltd. V. ^atyanarayan Marine and Fire In¬ 
surance Company, Ltd. (2}, it was held that a 
provision in a policy of insurance identical 
with the provision in suit did not oflend 
against section 28 which was aimed only at 
covenants not to sue at any time or for a 
limited time and was not aimed at a provision 
extingLiahing rights in certain events. Bat¬ 
chelor, J., at p. 356 states; “ As I understand 
the matter, what the plaintifif was forbidden 
to do was to limit the time within which 
he was to enlorce his rights ; what he 
has done is to limit the time within which he 
has any rights to enforce ; and that appears to 
me to be a very diherent thing,” and he refers 
to South British Fire and Marine Insurance 
Co. V. Broja Lath Shaha 1,3), where the policy 
in suit provided that no suit should be sus¬ 
tainable unless brought within six months but 
where this provision, although referred to, 
was not discussed. 

It is stated in the 2Qd Ed. of Sir Fdk. 
Pollock’s book on the Indian Contract Act 
at p. 174 that section 28 merely affirms the 
common law- If this is correct, it is notice¬ 
able that a provision to the eheot of the 
one in suit in iusuraaoe policies has been 
stated to be a reasonable provision. Home 

Insurance Company of Hew Yorkv. Victoria^ 

Montreal Fire Insurance Company (4). 

of Insurance, 6bh Ed., 
r‘ Stated that insurers may lawfully 

nmit the time within which an action may be 
brought to a period less than that allowed by 
the statute of limitation and that the true 
ground on which the clause limiting the time 


(1) 16 Ind. Gas. lOOi; 14 Bom. L. R. 711 . 

12} ai Ind. Gas. 6‘J4,; 33 B. 844 ; 15 liojn. L. B. 


(8) a lad. Oas. 673 ; 3G 0. 516 : 13 G. W N 435 
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of claim rests and is maintainable is that, by 
the contract of the parties, the right to 
indemnity in case of loss and the liability of 
the Company therefor do not become abso¬ 
lute unless the remedy is sought within the 
time fixed by the condition in the policy, 

In view of the decisions referred to aboye 
with which I respectfully agree, 1 am not 
prepared to say that condition 13 in the 
policies in suit infringes the provisions of sec¬ 
tion 28 of the Indian Contract Act and if it 
does not infringe section 28,1 do not think that 
it can be said to infringe section 23 of that Act, 

I would accordingly answer the issue 
in the affirmative and hold that the swt is 
not maintainable. 

I desire to say with all respect to the Chief 
Justice that 1 do not understand his order re¬ 
ferring the matter to this Bench which be 
appointed to try the issue raised in paras. 16 
and 17 of the written statement which is sub¬ 
stantially the issue of law which we have tried. 
It is of course open to him to appoint a 
special Bench of two Judges to try a snit but 
having done so it is not, 1 think, open to him 
in any way to fetter the discretion of the Benoh 
as to how the suit shall be tried. It is for 
the Bench and the Bench alone to decide bow 
the suit is to be tried, that is to say, whether 
issues of fact and law are to be tri^ together 
or whether the issues of law shall be tried 
first. This is in accordanoe with the provieionB 
of O. XLV, r. 2 of the Civil Procedure Code as 
I understand them and it is not suggested that 
the matter comes before us under r. 6 of that 
order, I have no doubt that the Chief Justice 
did not desire to fetter the discretion of the 
Bench in trying the suit bub the manner ^ 
which the matter comes before us under his 
order is to say the least unfortunate. 

The defendants will be entitled to their 
costs bo be taxed as of a hearing under so®" 
No. 2. 

Buckland, J.— Though this Benoh 
been appointed to try an issue referred to in 
the petition praying for its ‘^“*"** 

at the hearing the whole case has , 

as being before us and we have been asked 
under O. XIV, r. 2, Civil Procedure Oode,^ 
settle and try an issue of law on which the 
case may be disposed of and to postpone set¬ 
tlement of issues of fact, and to this we 
aooeded. 


appoin®iuo»«i 

hflfln treated 
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As has already been pointed out, tiie 
deoieion in Birahhai v. Miinufaoturers Life 
Insuranoe Company (1) is open to oonaider- 
able doubt and tho oorreot view waa, I think, 
expressed by Batohelor, J., in Baroda Spinning 
and Weaving Co.^Ld. 7. Satyanarayan Marhie 
and Fire Ins^^ranco Company, Ld. (3) in the 
passage whiuh my learned brother baa oited. 
The proposition advanced on behalf of the 
plaintiffs that the condition offends against the 
Indian Contract Act in that it curtails the 
period of limitation for a suit on the policy, 
and the argument addressed to us, exclude 
the proposition that what is affected by the 
condition are the rights of the plaintiffs if not 
enforced within the time which the condition 
prescribes. The contention may, therefore, 
fairly be tested by assuming that the condition 
provides that if its terms are not complied 
with, a part, let us say one-half, of the benefft 
under the policy shall be forfeited. To such 
a condition the learned Counsel was unable to 
apply his argument which fails to moot the 
general test of applicability to every degree 
of the circumstances in which it is put 
forward. 

The point which we have to decide was 
referred to in Atlantic Shipping and Trading 
Company v. Louis Dreyfus Company (5). 
It arose in connection with the commence¬ 
ment of arbitration proceedings within a 
stipulated time. In his speech Lord Dunedin 
observed :—Now if it were illegal to arrange 
that a claim should not be good unless made 
within a certain time I should understand the 
argument, but as it is admitted that it is 
perfectly legal to make such a stipulatiop—it 
is done, e. g., every day in insurance policies— 
then why should it be bad because it is tacked 
on to a provision for arbitration instead of to 
an action at law ? ” It has not been con¬ 
tended that the law in India though codified, 
differs frem English law in this respect. 

I agree that the suit is not maintainable 
and that it should be dismissed with costs on 
scale No. 2. 

S. D. Suit dismissed. 

(5) (wai) 1 A. 0, 260 : 91 L J. K. B. 513 : 127 
L. T. 411 ; 27 Com. Oaa. 811 ; 66 S. J. 487 ; 88 T. 
I 1 .B. 58i. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Civil Revision No. 253 op 1923 . 

July 28, 1924. 

Present: —Mr. Baker, J. C. 

HAJI KARIM— Plaintiff- 
Appellant 
versus 

DOMA AND another—Defendants— 

Respondents. 

Co;iirac( Act UX of 1872) ss. 7“^, SO, 83, 92, 95-Good5 
ascertained. — Test — Lien. 

SeotioQ 78 of the Contraot Aot applies only to aa- 
oertained goods. 

If under the term? of an agreement the defendants, 
who are brokers and not aotual grower.? of bidi leaves 
have to deliver them after seleoling and counting 
them from the stooks in hand or from the stooks 
with the aotual growers, goods to be delivered are not 
asoertaioed goods and seotioo 78 has no application 
[p. 640, ool. 2.] 

Lien is the right of the seller to retain goods and 
in order that it may exist, it is neo-^issary that'goods 
ebould remain in the seller’s possession, that the 
price should be wholly or partially unpaid and that 
a contrary Intention should not appear from the oon- 
traot. Cp. 640, ool. 3.] 

Revision application against the decree of 
the Court of Small Causes, Bbandara, dated 
the 31st August 1923, in Civil Suit No. 80 
of 1923. 

Mr. M. a. Bobde, for the Appellant. 

Mr. D. T. Mangalmoorthi, for the Respond¬ 
ents. 

ORDER. —This is an application for revi¬ 
sion of the decree of the Court of Small Caus¬ 
es, Bbandara. The case is a small one but 
raises several points of law. 

The defendants agreed to deliver to the 
plaintiff 1,25,000 bundles of temhhurna leaves 
(used for making hidis) at Bs. 7-8 per thou¬ 
sand by the end of Kartik and received 
Bb. 210 earnest money. Out of this amount 
the plaintiff received 35,000 bundles, while 
13,000 had been counted but remained with 
defendants. The plaintiff paid Bs. 210 in all 
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feo defendants. The defendants refused to 
allow the plaintiff to remove the remaining 
13,000 bundles or to deliver the balance until 
the plaintiff paid the whole of the money. 
The plaintiff accordingly sued the defendants 
for damages for breach of contract. 

The Small Cause Court Judge, Bhandara, 
dismissed the plaintiff’s suit, holding that 
plaintiff does not prove that defendants ob¬ 
structed his men from removing 13,000 bundles, 
and that as regards the remainder it is not 
proved that defendants refused to deliver. 
Plaintiff had taken delivery of 48,000 bundles 
worth Rb. 362-0*0 and had paid only Rs. 
210-0*0 and as he did not pay the balance or 
offer to pay it, defendants were justiffed in 
withholding delivery. 

Plaintiff applies in revision. 

The agreement does not say anything about 
the time and place of payment and is in 
form of a receipt for Rs. 210|- earnest money. 

It is contended on behalf of the plaintiff 
that the case is governed by section 78 of the 
Contract Act and by section 92. The clause 
relied on in section 78 is that “ where there 
is a contract for the sale of ascertained goods, 
the property in the goods sold passes to the 
buyer when the whole or part of the price or 
when the earnest is paid or when the whole 
or part of the goods is delivered.” Section 92 
states that “a delivery of part of goods, in pro¬ 
gress of the delivery of the whole, has the 
same effect, for the purpose of passing the 
property in such goods, as a delivery of the 
whole ; but a delivery of part of the goods, 
with an intention of severing it from the 
whole, does not operate as a delivery of the 
remainder.” 

Section 78, Contract Act, applies only to 
ascertained goods. 

Under the terms of the agreement the 
defendants were to count the leaves and deli¬ 
ver them at a certain village, and under 
section 80 of the Contract Act the sal© could 
not be complete till this had been done. 
As the defendants did nothing with regard 
to the remainder of the bundles, I do not 
think the sale was complete as regard to 
them. 

The ease is also in my opinion covered by 
section 82 of the Contract Act which says : 

Where the goods are not ascertained at 
the time of making the contract of sale, it is 
necessary to the completion of sale that the 


goods shall be ascertained. The illustration 
to that section U ; “ A agrees to sell to B 20 
tons of oil in A’s cisterns. A’s cisterns con¬ 
tain more than 20 tons of oil. No portion 
of the oil has become the property of B.” 

By the agreement the defendants were nob 
only to account the leaves but to deliver good 
quality unblemished leaves suitable for plain¬ 
tiff’s cigarette manufactory. 

The defendants it appears, are brokers and 
not growers of leaves, and they therefore had 
to select the leaves and count them from 
the stocks they had in hand, or from the 
stocks with the actual growers. In these 
circumstances I have not the least doubt that 
the goods were not ascertained and section 78 
has no application. 

So far as the 48,000 bundles ready for 
delivery are oonoerned they may be Ascertain¬ 
ed goods, but the price of them is in bsoess of 
what plaintiff has paid. Under section 96 of 
the Contract Act unless a contrary intention 
appears the seller has a lien on sold goods as 
long as they remain in his possession and the 
price or any part of it remains unpaid. Liec 
is the right of the seller to retain goods 
sold and in order that it may exist, it is neoes- 
sary (1) that the goods should remain in the 
seller’s posBeBsion; (2) that the price should 
be wholly or partially unpaid; and (3) that a 
contrary intention should not appear. 

All the requirements are fulffUfld in the 
present case, as the 13,000 bundles are 
in the seller'a possession, the price is unpaid 
and no contrary intention appears in the con¬ 
tract which is silent on the question of paV' 
menb. If the remaining 77,000 bundles ate 
in the seller’s possession, the same 
ations will apply. If they are not yet seleoteo 
and counted they are still unascertained and 
the property in them has not passed. 

In either view the plaintiff is not 
to damages and the decree of the Small Cause 
Court is correct, though I am not basmg 
my view on the reasons given by the Judge, 

The application is dismissed with costs. 

G. E. D. Application dismissed. 
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WAMAK QANBSH V. BABUBAI 

PRIVY COUNCIL 

Appeal from the Nagpdr -Tudioial 

Commissioner's Court. 

Januaiy 29, 1924. 

Present :—Ijord Sumner, Lor^ Parmoor, 

Lord Carson, Sir John Edge and 
Mr. Ameer AU. 

WAMAN GANE3H and another - 

Appellants 

vsrsws 

SABUBAI— Respondent. 

Willt proof of^WiUmscs of no itatus, testimony of* 
value of» 

■Wbete a Will that ia propounded la a natural Will 
and there ia evidence that the deceased intended to 
make such a WiU, the mere fact that the attest* 
ins witnepses are not men of any status is not 
fluffioient to discredit the testimony of such witneses. 
[p. 642, ool. 1]. 

JUDGMENT. —Gangadhar whose father 
was Ganpat, but who was given in adoption 
to the widow of one Gopal, died on the 9th 
December 1918, possessed of considerable pro¬ 
perty, of which he became owner through his 
adoption. 

Waman, his brother before adoption, and 
Kesheo, his natural mother’s sister’s son who 
are the appellants in the present appeal, ap¬ 
plied for letters of administration with a Will 
annexed, said to have been executed by the 
said Gangadhar on the 30th October. 1918. 
Under the said Will the appellants became 
Joint universal legatees of the property left by 
the said Gangadhar. The respondent Sarubai, 
who was a cousin and the next heir in the 
adoptive family, opposed the application 
for administration, alleging that the Will 
had been forged by the appellants and Gan- 
pat, the father of Gangadhar. She declin¬ 
ed to admit that the signature in the Will was 
that of Gangadhar, and she further alleged 
(and this seems to have been eventually the 
main question to be determined) that as 
Gangadhar lived in Indore for the greater part 
of the year for his education, he used to leave 
ft number of blank sheets bearing his signa- 

I 0-01 


ture with tlie appellant Waman and Ganpat 
his father, to facilitate the 61ing of civil suite, 
and for other purposes oonneoted witli tlie 
management of Gangadhar’s estate, and it 
was strenuously oonteuded that the Will had 
been written by Gaupat after the death of 
Gangadhar on one of the blank sheets bearing 
his signature. 

On the 31sfc October, 1919, the Additional 
District Judge who tried the case, and who 
hns very closely examined the evidence, 
delivered judgment in favour of the appel¬ 
lants and passed an order granting them 
Letters of Administration with the Will an¬ 
nexed. He held that the signature in the 
alleged Will was in Gangadhar’s own hand¬ 
writing (and that is not now disputed), that 
Gangadhar was in the habit of leaving blank 
sheets of paper bearing his signature, and 
that this was proof that Ganpat and the appel¬ 
lants could have in their possession suoh a 
paper. He held, however, that the attempt 
to show that the Will was forged after Ganga¬ 
dhar’s death failed. 

The respondent appealed from the order of 
the Additional District Judge to the Court 
of the Judicial Commissioner of the Central 
Provinces, and that Court, by their judgment 
of the 4bh August, 1920, set aside the order 
of the lower Court and dismissed the applica¬ 
tion of the appellants for Letters of Adminis¬ 
tration with the said Will annexed with costs. 

The Judicial Commissioners base their 
judgment mainly upon the facts that the Will 
propounded had the appearance of having 
been written on a paper which already bore 
the executant’s signature, and that it was 
proved 'that Gangadhar left blank papers 
bearing his signature for filing plaints in his 
absence, and, further, that it was not im¬ 
probable that Gkknpat was in possession of 
some of these papers after Gangadhar’s death. 
The Judicial Commissioners were of opinion 
that the doubt raised by these oiroumstanoes 
as to the genuinenes of the Will oasts a burden 
on the applicants to prove that the docu¬ 
ment was executed by Gangadhar as his Will, 
and they were of opinion that the oral evi¬ 
dence on the record was not satisfactory or 
strong enough to prove the genuineness under 
the oiroumstanoes. They were of oinniou 
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that none of tho wibaeggea t ) bheex^oubion of 
the Will appeared to be aon of any sbatua, 
and they also crifciciaed the fact that the 
father bad himaeU drawn the Will, 

lhair Lordships, haying carefully consider* 
ed all the evidence in the case, cannot agree 
with the conclusion come bo by the Judicial 
Commissioners. Assuming that a certain 
amount of suspicion is created by the appear¬ 
ance of the Will, and the spacing of the lines 
as if to 6b the contents in before the signature 
ofGangadhar, which is the only remaining 
contention of the respondent, their Lordships 
are of opinion that the burden of proving the 
execution of the Will placed upon the appli¬ 
cants has been fully discharged. In the hrsb 
place, the Will is a perfectly natural one, and 
lb has been proved boyond doubt by the evi- 
denoe of the doctor wlio attended the deceased 
that Gangadharon being told that his case 
was hopeless, informed him that he would 
dispose of all his propetry in the name of his 
brother; and although Kesheo's name was 
afterwards included in the Will, as well as 
nis brother, this statement, which is unchal¬ 
lenged aod accepted by the appellate tribunal 
shows the intention of making a Will and of 
leaving the property to his immediate rela¬ 
tives by birth. Seven of the witnesses, of 
whom one was a scribe, called in to write the 
Will, bub who found that it was being already 
written when he came, and 6ve attesting wit- 

nesses, lave all deposed to the due execution 
of the Will. 


Their Lordships do not think that anythin 
has been suggested in the course of orosi 
examination which is sufficient to disored 
those witnesses, nor indeed were any questioc 
put to them which challenged the acourac 
of the accounts they gave. It may b 
blue, as stated by the Judicial Commie 
Bioners, that the witnesses to the Will did no 
appear to be men of any status, the majorit 

do not-H Lordsbip 

do not tbmk that under tbe facts of this case 

and having regard to the measure of suepioioi 

hereinbefore indicated, that there is suflioieni 

ground for disbelieving their evidence ai 

regards the execution of the Will. Their Lord 

ships are therefore of opinion that the dooisior 

Of the Judicial Commissioner* should be re 

versed with costs, and that the order of the 


Additional District Judge of the Slst Ootobar, 
19 L9, should be restored, and that this appeal 
should be allowed with costs, and they will 
bumMy advisj H-g Majesjy aooorl'igly. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeal No. 29 op 1923. 

February 29, 1924. 

Present :“-Mr. Kennedy, A. J. 0., and 
Mr. Rupohand Bilaram, A. J. G. 

R. B. SETH VISHINDA3 NIHALOHAND- 
Dependant—Appellant 


versus 

THAWEBDA3 and another—PlaintippS 

—Respondents, 

Proviticial Insolvency Act iV of 1920)i «• 2 (d)i 28- 
Civil Procedure Code {Act V of 1908), s. 60 —2V(Wii/ff o; 
Property Act {IV of 1899), s. 6 («),—in VartMT 
ship assets toheiher attachable and saleable #n ftwoa* 
“ Property *' what is —Property liable to attad^ 
ment and sale in execution whether alone vests 
Receiver—Mere right to what is^AssignmetU ej 
share in partnership value of, 

A paTbaor's share in the assets of a pattneNhip 
oonocra is ''property” aad is liable to attaebmeBl 
and v.le in exeoution oi a decree. [p> 6i4» ool> 2J« 

Been Dayal Bal v Jugdeep Narainsing* 4 
3 0 108 ; 1 0. Ii R .49 ; 8 Bar. P 0. J. 730 ; 8 SuW 
P. 0. J. 468 ; 1 Ind Jur. 604 ; 1 lad. Deo (K 8J 
715 (P. C.); Parvatheesam v. Bapanna* 18 M- *4'•* 
p. 450; 4 7nd. Deo {it Q} lOii, Jagat Ohander Boy 
Ishvar Qhander Roy, 20 0. 69S; 10 Ind. Dao (N. B.J 
468, relied upon. 


Syed TuffuMMool Bussein Khan v. Rughoonath 
shad, 19 M 1. A. 40, diatinguiahed. 

The dednition of the word "property” in 
clause (d) of tbe Provincial Insolvaney Aok ot 1980 »■ 
very ooroprehenaive and inoludea any property ow 
which or over the profits of which the inaoWent bee 
a di»po3ing power whiob he may exercise for hie owe 
benefit All rights of aotion which relate directly » 
the bankrupt's property and can be turned into eaa^ 
for the payment of hia debts inolading olaima in w 
nature of damages, except auoh aa arise from bodiiy 
or mental suffering or personal inconvenience 
bankrupt or from injary to his person or 


of to* 
repato- 
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Uon, ate "propetiy" whioh vc^^ls in the Ol&oial He* 
eeivet. [p. G44, ool. 2j. 

Drake t. BeckhaUt (1843) 60 H.H. fiJl; 1‘2 L J. Ex. 
466 : 7 Jar. 204; 152 E. B 828* relied upon. 

Under seotlon 98 of the ProvinoUl IcaoWenoy Aot 
ot 1920 it is the whole property of na ic.solvent that 
▼eats in the Heoeiver and not only that which oan be 
attaobed and sold in exeoation of a deoreo. [p- 645. 
oot Ij. 

The assignment of a share in the assets of a 6rm 
is not the assignment of a mere or bare right to sue 
but of the share of the assets of the firm with the 
inoideotal right of recovering the same by the aid of 
the Court. It is lor the Court in eaoh partioulac case 
to decide whether in the view of the Court the assign* 
ment in dispute is property with an inoideotal remedy 
for its recovery or whether it is a bare right to bring 
an action within the meaning of section 6. clause («) 
of the Transfer of Property Aot [p- 646, ool. 3J. 

Jewan Ram ▼. Ratanchandt 70 Ind. Gas. 498 ; 26 G. 
W. N. 286, relied upon. 


Ahu Makomed v. S. C. Chandett 1 Ind. Cas. 897: 86 
0. 845; 18 C. W. 14. 884; H>rac)tan<i Amirchand Gujar 
▼. Neynchand Fnllcha^*dt 78 Ind. Cas. 466; 47 B. 719; 
26 Bom- L. B.446 ; (1928) A- I. B. (D.) 408 ; Pan- 
mlari Veneatasavnni v. Ramchandra Baju, 18 Ind. 
Cas. 620; 88 M. 133 ; 24 H. L. J. 298 ; 18 M. L. T. 
218; (1918) M. W. N. 285. distinguished. 


Appeal aguDSti the preliminary judgment 
and decree of the Additional Judicial Commis* 
Bioner, dated the 24th April 1923, in Suit No. 
641 of 1918. 


Mr. Kimatrai Bkojrai, for the Appellant. 

Mr. Suganlal U. Jeswanit for the Respon¬ 
dents. 

JUDGMENT.- —This appeal arises out of 
a suit filed by one Thany7erdaB since declared 
insolvent for taking accounts of a dissolved 
partnership. 

The Official Receiver in ▼vhom bis property 
vested asBigned the claim in suit to the second 
Respondent. Both the Official Receiver and 
the Beoond Respondent were brought on 
the record as co-plaintiffs in place of the in¬ 
solvent and a preliminary decree for rendition 
of accounts has been passed against the 
Defendants. 

It is urged on behalf of the Defendants that 
the subject-matter of the suit is nob ‘proper¬ 
ty** and does not vest in the Official Receiver 
that even if it is property it is not such as oan 
be attached and sold in exeoation of a decree 


and therefore it is < xoluded from being vested 
in the Official lioceiver under Section 2P, 
clause (5) of the Provincial Insolvency Act, V 
of 1920, and lastly tliab it is a more right to 
sue and could not b) validly assigned by the 
Official Receiver. 

The subjeeb-matlur of the suit is the assets 
of the partnership conoorn. The insolvent’s 
case is that these are assets of the partnership 
whether acquired by the contribution of either 
capita! or skill or labour of the partners which 
exceed its liabilities. He claims a share in 
such assets and socks the aid of the Court as 
the Defendants have refused to hand over bo 
him his share in euoh assets. The subject- 
matter of the suit is therefore property, such 
property has been held to be liable to abtaoh- 
mont and sale in execution of a decree. 

Even in the oa^^e of a going oonceTo where 
one partner has no right to introduce a sub¬ 
stitute on bis bciialf as a partner in the 
business without the consent of his oo-partoers 
it was remarked by their Lordships of the 
Privy Council in Deendyal Lai v. Jugdeep 
Narain Sing (1) that a purchaser in execution 
sale of the share of a partner can acquire the 
interest sold and realize its value. In that 
case the question was as to the rights of an 
execution creditor and of a purobaser at an 
execution sale in regard to the interest of au 
undivided co-parccoer in a Hindu family and 
it was held that such interest was liable to 
be sold. 

In the case of Parvatheesam v. Bapanna, 1. 
L. B. 13 Mad. 447 relying on the ruling in 
Deendyal's ease it was held that Plaintiff 
who bad purchased at an execution sale the 
interest of the judgment-debtor in a partner¬ 
ship of which the undivided (deceased) father 
of the judgment-debtor was a partner could 
maintain a suit for partnership accounts and 
for the share of the judgment-debtor being 
paid to him. In Jagat Ohander Boy v. Ishwar 
Ghander Boy (2) the same view was taken and 
it was held that the share of a partner in a 
partnership business was saleable property. 

The learned pleader for the Defendants has 
relied on the earlier ruling of the Privy Coun¬ 
cil in Syed Tuifuzzool Hussian Khan v. 

(1) 4 I. A. 247; 3 0. 198 ; 1 0. L. R. 49 ; 8 JSar. R. 
0. J. 780 : 8 Bath. 1‘. C. J. 466 ; 1 Ind. Jur. 604 ; 1 
Ind. Deo. (N. 8.) 716 C.). 

(9) 20 C. 698 ; ]o lad. Dso. (H. «.) 466. 
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Rughoonath Pershad (3) where it was held 
that the expeotant claim uoder an inchoate 
award o( a partner could not be attached 
and sold in execution of a decree under 
Section 205 of Act VUI of 1859. This 
decision turned on the peculiar ciroumstanoes of 
that case and on the mode in which the claim 
had been attached and sold. As pointed out 
by Muthuswami Ayyer, J., in Parvatheesam 
V. Papanjia i4). Their Lordships of the Privy 
Council observed that what was sold was not 
an unliquidated demand ex contractu nor an 
antecedent share of the existing assets but an 
uncertain future right which was to come in 
existence under a future award the terms of 
which depended on the extensive discretionary 
powers oonfoired on the arbitrators. It is 
further to be noted that their Lordships of the 
Privy Council did not purport to lay down 
that such a claim could not be attached or made 
available for the beneht of the judgment* 
creditors but that it could not be sold in the 
mode in which it had been done. 

At page 52 their Lordships have observed 
as follows : 

They do not hnd in the Act which appa* 
rently regulates rather than extinguishes any 
prior right of a creditor any evidence of inten¬ 
tion to exempt property from execution but 
tney agree in the observation of the Judge 
that the Code of Procedure is a new starting 
point and must be construed on its own terms 
and worked in the mode which it prescribes, 
rfections 2d6, 241 and 243 of the Code provide 
Buffioieutiy what debts due to the judgment- 
debtor may be received and applied in satis¬ 
faction of the judgment-debt without the 
Baorihoe consequent on a judicial sale. And 
their Lordships are satiahed that there is no- 
thmg in that Code to authorize such a sale as 
has been profetsed to be made in this case and 
which would require for its justihoation words 
too plain to be mistaken and too inHexihle to 
bo controlled.” 

ideotioQS 236, 241 and 243 of the old Code 
referred to attachment of debts and certain 
other property and the mode ot realizing them 
by issue of a prohibitory order or the ap¬ 
pointment of a Manager of such property 

(ii; H id. I. A. 40 ; 7 B. L. B. 186; 2 Subh P. 0. J. 

; 2 bur. P. 0. J. ‘iO E. R. 7U1. 

n U. 447 ; at p. 460; 4 Ind. Deo- {R, 8.) 1023- 


to realize the same for the benefit of the judg- 
ment-oreditor. 

The provisions of section 205 of the old Code 
of 1859 have been greatly amplified in Section 
266 of the Code of 1877 corresponding to 
Section 60 of the present Code whioh permit 
attaobmeub and sale of all saleable property 
belonging to the judgment-debtor subject to 
certain exceptions whioh are specified in the 
proviso to the section. The subject matter 
of the suit DO doubt falls within the purview 
of saleable property of a judgment-debtor and 
as such can be attached and sold in execution 
of a decree. 

The Provincial Insolvency Act, however, 
does not only vest the property of the insolvent 
whioh can be attached and sold in execution 
of a decree but vests the whole of his property 
in the Eeceiver. The definition of "property" 
in Section 2 clause [d) of the Act which is 
adopted from Section 2 clause (e) of the Presi¬ 
dency Towns Insolvency Act is very oompre- 
bensive and is said to include any property 
over whioh or over the profits of which any 
person has a disposing power whioh he may 
exercise for his own benefit "Property” has 
been defined in Section 168 of the English 
Bankruptcy Act as follows: 

‘ Property ” includes money, goods, things 
in aotioD, land and every desoripbioo of pro¬ 
perty, whether real or personal and whether 
situate in England or elsewhere also obliga¬ 
tions, easements and every description of es¬ 
tate interest and profit, present or future, vest¬ 
ed or contingent arising out of or incident to 
property as above defined. ” The object of 
the Insolvenoy law is to vest in the Beoeivei 
the whole of the property of the insolveDt 
over whioh the insolvent has or may acquire 
a disposing power before the date of disobarge 
subject, however, to certain well recognised 
exceptions. 

Ail rights of action which relate direotly to 
the Bankrupts' property and can bo turned iQ* 
to assets for the payment of his debts inolod- 
ing claims in the nature of damages except 
such as arise from bodily or mental suffering 
or personal inoonvenienoe of the banfaupt or 
from injury to his person or reputation are 
property whioh vests in the Trustee in 
ruptoy under the English Bankruptcy A® • 
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Hftiflbury Vol: II, para. 236, Drake v. Beckhan 
(5). The aame would appear bo be the law 
under the Presldenoy Towns Insolveooy Act. 

SeobloQ 28, clause (2) of the present Aob also 
provides for the whole of the property of the 
insolvent vesting in the Official Receiver. 

It is, however, urged that the operation of 
clause (2) is controlled by clause (5) which is as 
follows ; “ The property of the insolvent for 

the purposes of this section shall nob include 
any property (not being books of aooouDb)whiob 
is exempted by the Code of Civil Procedure 
1908 or by any other enactment for the time 
being in force from liability to attachment 
and sale in execution of a decree. ” 

This clause clearly refers to the particulars 
which are exempted from liability to attach¬ 
ment under the proviso to section 60 of the 
Civil Procedure Code and cannot be constru¬ 
ed as meaning that it is nob the whole pro¬ 
perty but only the property which is liable 
to attachment and to sale under the 
let clause of section 60 which vests in the 
Official Receiver. The first clause of section 60 
Civil Procedure Code does not refer to 
property liable bo attachment bub liable to 
attachment and to sale. The construction 
which the learned pleader proposes to pub 
upon this clause is repugnant bo the ob- 
ieotas of the .'ob, and would render the 
provisions of the section inconsistent with 
similar provisions in Acts pari materia e.Q., 
The English Bankruptcy Act and the Presi¬ 
dency Towns Insolvency Act and with the 
other provisions of this Act itself. There is 
no warrant for such a limited construction 
being put on section 28 of Act V of 1920. 

tjasbly it has been urged that even if the 
Bubjeob matter of the suit does vest in the 
Ofldoial Receiver it is a mere right to sue and 
cannot be validly assigned by him. Reliance 
has been placed on the rulings in Abu Maho¬ 
med v. S. 0. Ohunder (6). Biraehand A mtr- 
ohand Qujar V. Nemohand Fulchand yl), ana 
Pansulari Veneataswami v. Bamtohandra 
Baja 18), which all refer bo claims for damages 


(6) (1949) 60 B. R. 6Jl ; II M. and W. 316 : 12 
L.. J. Ex 4:16 ; 7 Jut. 201; 162 E. R-823. 

(6) 1 Ind. Caa. 827 ; 36 0. 345 ; 13 0. W. N. 88L 

(7) 73 lod. Oaa. 466 ; 47 B. 7i9 ; 26 Bom- UR. 445 

(1929) A. I. B. IB.) 403. t oqq • 

t8J 18 Ind- Oaa. 620 ; 83 M. 188 : 24 M- D. J» 2 8 , 

18 M. L. T. 210; (1918) M. W. N. 286. 


and are, therefore, clearly distinguishable from 
the present case. Whether a claim for 
damages arising out of a breach of contract or 
iu tort is a mere rigiit to sue under section 6 
of the Transfer of Property Act and as such 
it cannot be assigned is a question to be decid¬ 
ed on the facts of each case. 

As pointed out by Sanderson, C. J. in Jewan 
Bam V. B ftan Chand (9), it is for the Court 
in each particular case to decide whether in 
view of the Court the assignment in dispute 
is property with an incidential remedy for its 
recovery or whether it is a bare right to bring 
an action within the meaning of section 6 
clause (e) of the Transfer of Property Act. 

So far as the assignment of the claim in 
suit is concerned it is nob an assignment of a 
mere or bare right to sue but of the share of 
the assets of the firm with the incidental 
right of continuing the suit and recovering the 
same by the aid of the Court. The assign¬ 
ment in favour of the 2Qd Respondent is 
therefore valid. 

^/e are of the opinion that the plaintiff and 
the 2nd respondent were rightly brought on 
the record and we dismiss this appeal with 


costs. 

P. B. A. 


Appsal dismissed. 


(9) 70 Ind. Gas. 498 ; 26 C. W. N. 285. 


PRIVY COUNCIL. 

Appeal from the Nagpur Judicial 
Commissioner’s Court. 

January 28, 1924. 

Present :—Lord Shaw, Lord Carson, Sir 
John Edge. Mr. Ameer Ali and Sir 
Lawrence Jenkins, 

MAHOMED RAZA— Appellant 

versus 

Syed YADGAR HUSSAIN and others 

—Respondents. 

Muhammadan Law—Wakf, constitution o/^Inien- 

lifjn _ Grant by Hindu to Muhammadan Communnyt 

whether constitutes wakl. 

In order to conatituta a toak/ under the Muhamma¬ 
dan law, it ie not naoesaafy that the term wakj be 
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used in the grant, pcovided Iron’ the general nature 
ol the grant itaelf that tenure can be inferred [p. 646, 
ool. 2]. 

Jewan Dos3 SaJioo v. Kubeer-ood-decn, 2 M. I. A. 390* 
6 W. B. 3 ,P. C.); 1 Suth. P. C. J. 100; 1 Sar. P. C. J. 
900, referred to. 


Qttrerr.—Whether a grant by a Hindu to a Muha¬ 
mmadan Community is inoompetent a? the founda¬ 
tion of a wak/. [p. 648, col. 2]. 

Messrs. De Gruyther and A. Mafid^ for the 
Appellant. 


JUDGMENT —This is an appeal from a 
decree of the Court of the Judicial Commis¬ 
sioner of the Central Provinces dated 10th 
January, 1920, reversing a decree of the Court 
of the Additional District Judge of Nagpur 
dated 18th December. 1918. The case was 
argued before the Board ex parte. 


The point of the appeal as presented was 
whether in the year 1840 Kaja Raghoji Bhons- 
la, a Hindu ruler, created a toalcf of three 
villages, namely, Goreware, Sokham and 
Nankapar, to Hakim Yadgar Hussain, the roy¬ 
al physician. The document so said to create 
a wakf is as follows:— 


<1 


From 


Bagboji Bbonsle, Sena Sabeb Subba. 


The village of Mouza Gorewada in 
this pergana is given as mohasa in the 
Arabic year 1241 |l840 {Fasli year 1250) to 
Hakim Yadgar Hossoin for the Imambara of 
Pir Hussein, with all income of land Hevenue, 
Pandbari extra iDcome, Kolali and mango 
groves, for ever from the commencement of 
the current year. It is assessed to a rental 
of Rs. 401-12-0. You may, therefore, ooDtinue 
the mohasa from year to year and generation 
to generatloD. Don’t expect a fresh Sanad 
every year. Keep a copy of this Sanad and 
return the original to the grantee, dated 16th 
Jamadilaioal. 


16th July, 1840. 


The argument is that this grant constituted 
a wakf for the Imambara of Pir Hussain. It 
was maintained that the use of the words 
"forever”—manifestly applicable to the in¬ 
come of land revenue, etc.—together with the 
further use of the words " you may, there¬ 
fore, continue the mokasa from year to year 
and generation to generation,” signihes the 
creation of a wakf, although a wukf was not 


stated by name, nor is there any nomination 
of the grantee as mutwalli. The case was 
supported in argument by various decisions, 
the leading one of which is Jewan Doss Sahoo 
V. Kubeer-ood-deen (l). It can hardly be denied 
that according to the Mahommedan Law it is 
not necessary, in order to constitute a wakf, 
that the term “ wakf ” be used. “ if from the 
general nature of the grant itself that tenure 
oau be inferred.” 

This state of the law makes the present 
case one of difficulty ou the facts and history 
elicited in these proceedings. In all such oases 
the actings or statements of the grantee 
or his successor may be relevautly taken into 
account as to their interpretation of the ori¬ 
ginal grant: while the method in which the 
property has been treated on the administra¬ 
tive records may also throw light on the same 
problem. These things are not conclusive, 
but are oiroumstanoea worthy of consideration. 
The following narrative is accordingly given:— 

The grantee Yadgar Hussain continued in 
possession of the temple until 1850, when he 
died. The Mokasa village was then resumed. 
On 15 May, 1852, a grant was continued in 
name of his son Hakim Bunyad Hussain. 

In the view of the Board what happened in 
1867 and the two preceding years, as after- 
mentioned, is important. It appears from 
the proceedings that on 25tb February 
a revenue case was tried, aud three orders, 
one applicable to each village, were signed by 
Mr. Ross, the Settlement Officer. They were 
headed:— 

Claim to Proprietary right in Mausa 
Sonkbam late Purganah Kotwal, 
Tbuseelee Nagpur. 

and it was narrated :— 

" This village has been held in Mokasa 
tenure since 1H40 A. D. and the Mokasdar has 
all along held it in his own management as 
appears from the entries in the old record as 
follows :— 

1234 Fs. to 1236 Amrun Gond. 

1241 Amrun Gond. 

Prubalad Poree. 

1260 Hukeem Yadgar Hnssain. 
1263 Mokasa „ 

It 

(1) 9 M. I. A. 890 ; 6 W. B. S IP. 0.) : 1 Sotb. 
P. 0. J. 300 ; 1 Bar. P. C. J. 206. 


1237 

1242 

1243 
1261 
1264 


19 

O 

tl 

99 

It 
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1265 F. S. to 1267 A/oIcusa Meet 

HusBam Emambara 
through Hukeomjee. 

1268 „ 1270 Peer Husaain 

thro. Poonyad Hus- 
sain. 

1271 „ 1271 Meer Boonyad 

Husain. 

*' Yadgar Husain was the grantee and was 
suooeeded by his son Boonyad Husain. The 
female members of the family have laid olaim 
to share, but they have no title. Boonyad Hus¬ 
sain has a younger brother named Thoofeyl 
Hussain. 

Proprietary right in Mmisa Sonkbam is 
hereby oonferred on Boonyad Husain and 
Thoofeyl Husain.” 

On the 4th May of the same year (1867), 
however, an order was passed by the Settle¬ 
ment Officer of Nagpur, Mr. Ross, in these 
terms:— 

Claim by Bunyad Hussain to hold in 
Mokasa village of Sonkham. This village 
together with the village of Gorowara, and 
Nankepar were granted by Takeed (issued in 
1840 A. T>.) to Yadgar Hussain Hakim (physi¬ 
cian to the Royal Family) for expenses of the 
Imambara of Peer Hussain (Husan and Hus¬ 
sain) at Nagpur. The grant was made in per¬ 
petuity and inclusive of Abkaree, Pandhree, 
Sayer and demands of every other kind. The 
revised jarna of these villages has been bxed 
respectively, at Rs. 300,500 and 120. Yadgar 
Hussain died in 12fl Kosit(l851 A. D.) and 
the grant was continued by a Takeed dated 
24th, Raiab of that year to his son Bunyad 
Hussain. 

“The expenses of the Imambara are defra¬ 
yed by the holder during the Mohurram and 
' Bamjan festivals, f recommend that the 
grant be continued while its object is main¬ 
tained. ” 

While on the 19th May the Chief Commis¬ 
sioner passed an order, the terms of which are 
of great importance. They are as follows;— 

" The Movza of Gorowara may remain re¬ 
venue free as long as the Imambara is in ex¬ 
istence, on this condition that the income 
arising from the Mmufi is properly spent and a 
report submitted to Government for sanction.” 

The three orders, one applicable to each 
village, are in the same terms 


It appears to their Lordships difficult to 
predicate that these transactions of 1367 esta¬ 
blish that a wakf with Yadgar Hussain as its 
miUaw^illl is established as having been ins¬ 
tituted or continued as such. 

It a statement made by Hakim Bunyad 
Hussain in tlie Court of the Settlement Officer 
on the 27th October 1865 be referred bo their 
difficulty grows greater. He is asked the 
question. “ Have you gob a oo sharer ? ” bo 
which the answer is “ There is no co- 
sharer. My real younger brother Syed 
Tufail Husain has got an equal share. 
We both live together.” And in a fur¬ 
ther stage in bis evidence ho declares “ I my¬ 
self and my brother are in possession.” 

From a consideration of these doouments 
and the evidence it appears to the Board to 
be fairly plain that Bunyad Hussain’s own 
position was not that of an exclusive olaim to 
the mutwalliship of this property and endow¬ 
ment as a wakf, but an allegation of joint 
ownership and possession with bis brother, 
subject, it may be, to respecting tbe conditions 
of tbe grant. 

Hakim Bunyad Hussain died on 3rd April 
1913, and tbe recent Settlement known as Mr. 
Dyer’s Settlement was made. From the 
papers it appears that a careful examination 
of the history of the property and its owner¬ 
ship and posstssion was then made. The 
decision of the Settlement Officer was to enter 
tbe defendant No. I’s name with other defen¬ 
dants Nos. 2 and 4 as oo-sbarers along with 
tbe plaintitf of the remaining 8-annas share. 
This administrative action was also of course 
quite inconsistont with the idea of a wakf 
having been constituted or there being any 
right in tbe deceased to have nominated bis 
successor as mutwalli. 

Their Lordships have carefully considered 
all the relevant documents and evidence in 
this case and they are of opinion that the 
judgment reached by the Judicial Commis¬ 
sioner is correct. 

There are one or two matters, however, 
which the Board wishes to make clear. In 
tbe first place, in their Lordships' judgment 
the nature of tbe grant in this case, whether 
that term be applied to the document issuing 
from the Raja in 1840 or to tbe orders and 
records issuing from the Settlement Officer in 
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1867 was nob a wahf bub was a granb sub 
conditione. That condition was two-fold. In 
fcbe first place, the expenses of the temple 
should be defrayed from the revenue. The 
grant was for that purpose express, namely, 
“that the income arising from the maufi is 
properly spent.” and, secondly, that a report 
was to be submitted to the Government for 
sanction, or to use the language of the Chief 

Commissioner's order of lObh July 1867. with 
regard to Sonkham 


“ The village of llottsa. Sonkham may re¬ 
main revenue free for ever on this condition 
that the object for which it was given maun 
should be properly mail tained and the Imam- 
bara be kept in good repairs and a report sub¬ 
mitted to Government for sanction. 


In the next place the Board desires to 
make it clear that the interests of \,he Imam- 
bara are paramount and that no administra¬ 
tion by the persons claiming either under the 
title of grantee, or of mutawalU or of manager 
could be I-^gally sanctioned which was in 
violation or betrayal of the interests of the 
Imambara as safeguarded by the imposition 
of the condition which attached throughout to 
the grant. 

The rights which would emerge or the 
course of procedure which would have to be 
followed in the event of such maladministra¬ 
tion are not before the Board, The sole ques¬ 
tion arising is that defined by the plaint itself 
and is to the following effect 

'* That a decree be passed under section 83 
of the Central Provinces Land Bovenue Act for 
setting aside the decisions of the Settlement 
Officer aud canoeUiog the entries snowing 
defendant No I’s name as an S-annas co- 
sharer and those of defendants Nos. V! to 4 as 
oo-sharers along with plaintiff of the remaining 
S-annas share in the Record of Bights and 
other papers relating to the new Settlement of 
the mouzas :— 


1. Gorewaral More fully described in the 

I schedule herewith attached 
1 and by substituting the name 
I of plaintiff alone, as the full 
I 16 annas molcasdar and 

2. Sonkham.' mutwalli of the said villages” 
The true point of the proceeding is that the 

plaintiff in the present case, Muhammad Baza, 
desires these entires to be deleted by substi¬ 


tuting his name alone ** as the full l6-anna8 
tnolcnsdar and mutwalli,” His averment is 
that be 

*' In pursuance of the wishes of his father 
succeeded him in the office of mutwalli of the 
aforesaid Imambara, and has, since been ma¬ 
naging the aforesaid wahf property exclusively 
in his own sole and exclusive right as such 
mutwalli and is in possession of the same in 
that capacity.” 

His object of course cannot be accomplished 
nnless he can establish his positiion as mut¬ 
walli, and that position cannot be eetabli- 
shed unless the grant St*?; conditione as before 
described can be considered bo be a wakf. An 
additional negative distinction must be made. 
The Board makes no pronouncement what¬ 
soever on a question mooted, namely, whether 
a grant by a Hindu to a Muhammadan com¬ 
munity was incompetent as the foundation 
of a wakf. The grant in the present inetanoe 
has been dealt with on its own terms and con¬ 
ditions, and the issue has been settled against 
it being the constitution of a wakf. Further 
questions mooted only confuse that issue. 

Their Lordships will humbly advise His 
Majesty that the appeal be dismissed. The 
petition for further documents will also be 
dismissed. 

The appellant will pay to the first respond¬ 
ent such costs as ho has incurred. 

z. K. Appeal dismissed. 

Solicitors for the Appellant—Messrs. 

Frances and Barker. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 150 op 1922. 

March 16, 1923. 

Present :—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Crump. 

BAPUJI KRISHNA KARGUPPI— Defen¬ 
dant -Appellant 

versus 

JANABDHAN GOVIND KARGUPPI— 
Plainti fp—Respon dent. 

Civil Procedure Code [ActV of 1008) 0 - XXI , 
Execution of decree—Sale, applicaiicn tout asuu-- 
Auction-purchaser, whether necessary pariy> 
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VIDTA WANTI V. JAI DAYAL KAPUR^ 


Th® auotlon-paroba^et’ia a neoe'»saty rarfcy ^ to an 
appitoatioa to ^ot aside a sale held in exeoutioa ol a 
dooree. and the apolioation is not maintainable where 
he is not impleaded as a party. 

Appeal against febo deoUion of the First Class 
Judge, Belgaum, in Dharhist No. 64 of 1910. 

Mr. B. 4. Jahagirdhar, for the Appellant, 

Mr. D, B. Manerthar, for the Respondent. 

JUDGMENT. —The application by the 
third defendant in suit to set aside the sale in 
execution of the decree in suit No. 3 of 1909 
was bad for various reasons. The sale took 
place in pursuance of the order passed by Mr. 
Koppiker on the lObh August 1918. Defendants 
No. 2 and -i at that time were minors and wore 
represented by their guardian. There was no 
appeal against that order. The second Defend¬ 
ant after he became major applied to the 
Court to set aside the sale and that applica¬ 
tion was refused. The third Defendant now 
makes a similar applioatloo. It seems to me 
that the auobion-purobeser was a necessary 
party to such a proceeding. That is a fatal 
objection for an application of this kind. The 
appeal will be dismissed with costs. 

2 V Appeal dismiised. 


ALLAHABAD HIGH COURT. 

FiRSX CiviIj Appeal No. 164 op 1923. 

June 12, 1924. 

Present '■ —Mr. Justice Walsh, Acting 
Chief Justice, and Mr. Justice Ryves. 

Pandit GIRDHARI DAL-Applicant 

—Appellant 

versus 

ZORAWAB sings—Opposite Party 

—^Respondent. 


Civil Procedure Code {Act P o/1903>. O. 

r B Mope of-'A.ppUcation /or review— Dismt^sal for 
defauU-^der re/taing to restore application 
Appeal, whether lies- 

O XDVII. t. 8 of the OWil Pcooediite Code does not 

extend the right o! the p«ty who goes lot a review. 

It merely dolnes the method by which the form aha 
be adopted and aaoettained. [p. 649, ooi e.i 

No appeal lies agaia«t an order relasing to restore 
an application lor review, [p. 649, ool. 3.J 

Appeal from an order of the Subordinate 
Jud^, Muttra, dated the 11th August 192 J. 

Mr. N. P. Asthana, for the Appellant. 

Mr. Qopi Natfc Kunsru, for the Respondent. 
I 0^9 


JUDGMENT. —This is an appeal from a 
refusal bo restore an application for review, 
the application bo bho lower Court to restore 
the applioation for review having been heard 
out on the merits. The disappo-nt -d party 
wants this Court to rehear in appeal bho appli¬ 
cation, which has iieon hoard in the Court 
below and refused to restore the application 
in review. A preliminarv ohjoction in taken 
by the respondent. Mr. N. P. Asthana for 
the appellant takes the only point which he 
can in defence of the right of appeal, and 
on the face of it, it looks like a good point. He 
approaches it in this way. Order XDIII, r. 1 
sub-section (t) gives a right of appeal from an 
order made under r. 19 of O. XLT, which is 
the ordinary appellate order. He then refers bo 
r. 3 of O. XDVil. which is the review order, 
and says that ho gets into the appellate order 
by reference to it, namely by the provisions of 
r. 3 of O. XDVIf, which provides that the pro¬ 
vision as to the form of preferring appeals shall 
apply mutntis imttan'ils to applications for 
review. But on turning to r. 1 of O. XDI, it is 
quite clear that bv the provisions contained in 
that rule, a speoiSo form is required when a 
party decides to appeal. The marginal note 
toO.XLVII, r. 3 describes the rule as one 
really relating bo the form of application, and 
the rule itself says that the provisions of the 
appellate rules shall apply to forms in applic¬ 
ations for review. We do nob think that that 
extends the right of the party who goes for a 
review. It merely defines the method by 
which the form shall be adopted and ascer¬ 
tained. It does not relate to the right of 
appeal. This appeal must be dismissed with 

^ Appeal dismissed* 


LAHORE HIGH COURT. 

Civil Miscellaneous Petition No. 72 

OF 1924. 

April 4, 1924. 

Present : —Mr. Justice Zafar Ali. 
VIDYA WANTI— Petitioner 


versus 

JAI DAYAL KAPUR and another 

—Respondents. 

Civil Procedure Code (Act F o/19081,0. XLJF, r. 1. 
roviso—Appeal by pauper, dismissal o/~-Procedure. 
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The proviao to c. 1 of O. XLIV of the Civil Ptooe- 
dure Code does not oome into play unl'-ss it should 
be found that the applicant is a pauper, [p. 650, 
ool 1 ] 

PetiMon under O. XtilV, r. 1, Civil Proce¬ 
dure Code, seeking permission to appeal as a 
pauper. 

Dr. Nand Lai, for the Petitioner. 

Lala Fakir Chand, for the Respondents. 

JUDGMENT, -The learnel Counsel for the 
respondents has filed objections to this appli¬ 
cation for leave to appeal as a pauper. Under 
O. XTj IV, r. 2, Civil Procedure Code, I direct 
the Court from whose decision the appeal 
is preferred to make an enquiry into the alleg- 
ed pauperism of the applicant in accordance 
with the provisions of O. XXXIII, Civil Pro¬ 
cedure Code, relating to pauper suits, and 
to submit a report to this Court within 3 
months. 

Counsel for the respondents urges at this 
stage that the application is liable to dismissal 
under the proviso to O. XLIV, r. 1, but ob¬ 
viously the proviso is not applicable unless 
it should be found that the applicant is a 
pauper. 

As regards certain other objections in writ¬ 
ing raised by the Counsel, be states that he 
reserves bis arguments thereon till the receipt 
of the report of the Court below. 

Z. K. Petition accepted. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Rent Appeal No. 5 of 1933, 

May 7, 1924. 

Present :—Mr. Wazir Hasan, J. C. 

SURAJ MAL and another—Plaintiffs— 

Appellants 

versus 

Khan Sahib Syed Mohammad Taqi 
AND others—Defendants—Respondents. 

Jurisdiction of Hevenue Conrts^Rent suit hii recor¬ 
ded co-sharer—Ailverse possession, plea of, tvheOur can 
he entertained. 

There nothiog to prevent a Revenue Court in 
Oudh from entertaining and deoiding n plea of ad¬ 
verse possession as against the olatoQ of n recorded 
Qo-sharec for recovery of rent. [p. 651, ool. 1.] 

Muaeeam AH Shah v. Chunni Lil, 11 ind. Gas. 
969; 3S A. 791; 6 A. L. J. 985, distinguished. 


When such a plea is raised in a rent suit, the Rent 
Court must frame an i^sue in that behalf and give its 
decision thereon, [p. 651* ool. 1.] 

Siffa Baksh v Mt. UmedKuer,! 0 0.148, followed. 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 2nd November 1922 
confirming the decree of the Assistant Collec¬ 
tor, Sultanpur, dated the 15th December 1921. 

Messrs A. P. Sen and H. K. Ghosh, for the 
Appellants. 

Mr. M. Wasim, for the Respondents. 

JUDGMENT. —This appeal arises out of 
a suit for a share of profits under clause 15 of 
section 108 of the Oudh Rent Act. The 
plaintiffs are the appellants. Their suit has 
failed in both Courts below. So far as the on* 
tries in the Khewat show, it appears that there 
is a sub-khata No. fi/2 within the larger khata 
No. 6 in village Isauli in the District of Sultan- 
pur. The larger khata comprises an area of 
over 400 highas. The smaller khata, that is, 
6|2 is admittedly comprised of 11 plots measur¬ 
ing slightly above 99 of land. In respect 

of the last mentioodd khata the names of the 
plaintiffs stand recorded to the extent of 12 
annas while the name of the defendant No. 1 
is mentioned with regard to the remaining 
four annas. The plaintiffs claim that except 
in respect of a small area of 3 bighas the defend¬ 
ant made collections and has failed to pay to 
the plaintil'is their share of the profits. This 
simple suit was resisted by the defendant No. 1 
on the ground that he held the entire sub- 
khata in proprietary possession to the exclu¬ 
sion of the plaintiffs. The origin of this pro¬ 
prietary possession is said to date baok some¬ 
where in the fifties but the present title is 
founded on prescription, both the Courts have 
upheld the plea raised by the defendant and 
dismissed the suit. 

Two points were urged at the bearing of 
this appeal on behalf of the appellants. (1) 
That the Revenue Courts have no jurisdiction 
to entertain and decide the plea of adverse pos¬ 
session as against the claim of a recorded 
co-sharer, and (2) that the evidence on which 
the finding of the Courts below as to the 
adverse possession in favour of the defendant 
is based does not establish such possession. 

The first ground was sought to be supported 
by a Full Bench ruling of the Allahabad Hign 
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Oourk iQ the oase o( ^luazzam Ali Shah v. 
Chunni Lai (l). As the art’utnent on that 
point developed it was soon found that the 
rulin'^ on which the loarnod Counsel for the 
appellants relied, was wholly inapplioableuto 
the present case for the simple reason that the 
provisions of the Agra Tenancy Act, on which 
that ruling rests, are not to be found anywhere 
in the Bent Act or Revenue Act relating to the 
province of Oudh. At the best, we have got the 
provisions of section 44 of the Laud Revenue 
Act (III of 1901) as our sole guide in this 
matter, but here again it is not shown that 
there was any decision between the parties 
which will have the effect of creating a bar 
against the inquiry into the plea of adverse 
possession. The first ground, therefore, fails. 

In dealing with the second ground, I ought 
to be very careful in the statement of my own 
opinion on the merits of the plea of adverse 
posseseion because it is agreed that the deci¬ 
sion in the present litigation will not bo final 
and the Civil Court may be called upon to 
decide that question finally between the par¬ 
ties. That when such a plea is raised in a rent, 
suit the Bent Court must frame an issue in 
that behalf and give its decision thereon was 
decided by a Bench of two Judges of this 
Court so far back as the year 1P92 in the case 
of Sitla Bahhsh v. Mt. Umed Kuer (2). The 
view that oaeo has held ground 

so far. The Courts below have considered 
the evidence fully. In second appeal I need 
only say that there is ample evidence on the 

record to support the finding. It is true that 
the mere fact that the defendant No 1 has 
been in actual possession to the exclusion of 
the plaintiffs of the lands in suit will nob make 
his possession adverse as agaiusb the latter. 
But in the present case there is much more 
than that. The parties have frequently come 
face bo face in Courts of law, the Oiyil, 
Revenue and Criminal, and on each occasion 
the defendant has to the knowledge of the 
plwnbiffs or their predecessor-in-interesb set 
up his hostile nature of possession as against 
the plaintiffs. The finding therefore must be 
upheld. The appeal therefore fails and is dis¬ 
missed with costs. 

2 K Appeal dismissed. 


(1) 11 Ind. Oaa. 869 ; 88 A. 791 ; 8 A. L. 9*6. 
(8) 1 0. 0.148. 


CALCUTTA HIGH COURT. 

iNSObVENt'Y Jurisdiction 
Application No. 133 of 1922, 

August 8,1922. 

Present :—Mr. Justice Greaves, 
BALLAR OHAND 3EBOJEB, In re, 

Prcsidencif T<nons Insolvenqi Act (171 of 1909), «. 41 
^Adjudicaiio>i order aumllcd-^Secoiid application 
on same facts whether 7}iaintainable. 

Where, on the f;^Uure of an ineolveat to apply foe 
hi^ discharge wUbiu the time provided by the Pra* 
sideaoy To\vq 9 lasolveooy Act, the order adjudioatisg 
him iasolveat U aiiQulled, he is not eatitled to au 
order o( adjadioatioD up^a a eeooDd applioatioo oa 
the same faots and on the same materials, 
[p. 65li col 2 ] 

.Ual Vinui V Qopal Chandra Ohosal, 30 Ind. Caa, 
190 : 21 0 w. N. ‘i'Jd : 25 C. I*. J. 83 ; 44 0. 899. 
relied on. 

Chhatrapat Singh Durganv. Kharaj Singh Lack- 
mirani, 89 Ind Caa. 78’i! 2l C- W. N. 407: 21 M. L. T. 
3R; 15 A. Ci J 87; (I9l7) M. W. N. 100: 82 M, L. J. 

1 : 10 Boo). L. R. 174: 95 0. L. J. 916; 10 But. L T. 
25; i4 0. 635: 41 I A. 11 (P. 0.), diatinguiahod. 

Application by a creditor to set aside an 
adjudication order of insolvency, dated the 
2lBt June 1922. 

JUDGMENT, —This is an application by 
a creditor to annul the adjudication order, 
dated the 2lBt June 1922 made at the ins¬ 
tance of the insolvent himself. 

The facts are as follows:—On the 22nd 
February 1919 the insolvent was adjudicated 
on his own petition. On the 12th May lyl9 
he filed a schedule but failed to apply for his 
discharge within the time provided by the Act 
and bis adjudication was annulled on the 9tb 
May 1922. 

As already stated his second adjudication 
took place some five or six weeks after, vis.t 
on the 2l8t June, on the same facts and on 
the same materials, so far as I can gather, 
upon which the order of adjudication bad been 
made. 

Under these circumstances it seems to me 
that I ought to annul the order of adjudica¬ 
tion for the reasons stated in the case of Mai 
Ghand v. Gopal Chandra Ghosal (1). It is sug¬ 
gested on behalf of the insolvent that this is 
not good law having regard to the subae- 

(1) 89 iBd. Gas. 199 ; 81 0. W. N. 898 ; 85 C. L J, 
68 ; 44 0, 899. 
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quonfc decision of the Judicial Oommittee in 
Chhatrnp it Singh Dugar v. Kharag Singh 
Lachmiram (2), bub so far as I can see that 
case was decided by the Judicial Committee 
oil the ; 4 roui.d that an order of adjudication 
was refused because of misconduct of the 
debtor which they point out should be dealt 
with at the time lie applies for bis discharge ; 
but it seems to me that the facts of the pre> 
Bent case and of the case of Mai Ckand v. Gopal 
Chandra (l), to which I have just referred, 
etaod on quite a ditlerent ground, and, in 
accordance with the decision in Mai Chand v. 
Gopal Ch.indra (l), I set aside the adjudica¬ 
tion. 

The applicant is entitled to the costs of the 
application. 

w. 0. A. Application allowed. 

(2) f9 Ind. Gas. 78>^ ; 21 C. W. N. 497 ; 21 M. L. T. 
86 : 15 A. L. 3. 87 (l9l7) M. W. N. 100 ; 33 M. L J- 
1 ; 19 Bom L. E- 17 1 ; 25 C. L. J. 215 ; 10 Bur. L> 
T. 26 ; 44 C. 535 ; 44 1. A- 11. (P. C.). 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 16 of 

1923. 

November 13,1923. 

Present: —Mr Justice Jwala Prasad and 
Mr. Justice Foster, 

GOBIND SINGH AND otbebs—JUGUENT- 

Debtors—Appellants 
versus 

MAHABAJ KUMAR GOPAL SAEAN 

SIN GH— Decree -H older—Respondent. 

Civil Procedure Cede {Act V of 1S08) 0 XXI, r. 16 
^Exuution oj decret—Decree obtatned by trustee — 
Trust, failure of—Ouucr oJ—Otsucr, whether can exe- 
cute duree — AtsigumeiU, whether necessary — Petit 
duree—Owicrt uihtihcr can execute decree as rent 
decree. 

One M executed a deed of trust in respect o! certain 
properties and conveyed the properties to a trustee* 
Be alse assigned to the trustee bis right to teoover 


arreare of rent of the properties. The trustee brought 
suits against the tenaots of the trust properties for 
rent and obtained dtiOree^ for rent in respeot of period 
prior and subsequent to the execution ol the deed of 
trust. It was then discovered that the object of the 
trust could not be carried out and steps were taken to 
obtdn a declaratioa that the trust was invalid. Af 
again obtained possession of the properties and 
sought to execute the rent decrees obtained by the 
trustee ; 

Held, (1) that the trust having failed, the properties 
and their accessories, vis., the rents and profits in¬ 
cluding the decrees in question naust be held to have 
reverted to the original owner who was competent to 
execute the decrees without any express assignment 
from the trustee ; (2) that the decrees having been 
obtained by the trnstee as land-lord could be executed 
as rent decrees by M who was now the landlord of 
the piopeetiee. 654, ool. 1.]. 

Case- law discussed, 

Messrs. Brij Kishor Prasad, Janak Kishore 
and Sayed Noorul Bassan, for tba Appellants. 

Messrs. Syed Bassan Imam, Nawal Kishore 
Prasad and B. h. Nandkoolyar, for the Bes- 
pondent. 


JUDGMENT. 

Jwala Prasad, J.—These appeals arise 
out of execution proceedings. The judgment* 
debtors are the appellants before ua Their 
principal objection in the Court below was 
that the respondent Captain Maharaj Kumar 
Gopal Saran Narayan Singh was not entitled 
to execute the decrees, inasmuch as they were 
obtained by Sir All Imam as President of the 
Board of Trustees under a deed executed by 
the respondent on the 26th September 1917. 
The trust purported to be for some charitable 
purposes, and the properties covered by the 
trust were heavily incumbered. There were 
several trustees named in the deed, and Sir Ali 
Imam was constituted President of the Board 
of Trustees. The Maharaj Kumar delivered 
posseBsioD of the properties which comprised 
the 9 annas Tikari Raj to Sir Ali Imam in order 
to carry out the purposes of the trust. He 
also assigned to Sir Ali Imam the rents dus to 
him from the tenants prior to the creation of 
the trust. As President of the Board of Tru^ 
tees, Sir Ali Imam obtained the decrees in 
question with respect to the rents due from 
the judgment-debtors for years both prior 
and subsequent to the creation of fche trurt* 
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The deorees epeoKy 4he years for the reots 
whereof the suits were instituted and the 
amounts decreed against the judgment-debtor. 
About two and a liaU years later, the respon¬ 
dent took possession of the properties of the 
estate without the permission or sanction of 
the Trustees including the President of the 
Board, and subsequently got his name regis¬ 
tered in the CoUectorate registers by having 
the name of Sir AU Imam removed therefrom. 
The Trustees found it impossible for some 
reasons to carry out the purposes of the trust, 
and instituted a suit in the Court of the sub¬ 
ordinate Judge of Patna for a declaration 
that the trust was incapable of being given 
effect to and for tbeir being relieved of all 
responsibilities in respect of their palings 
with the trust properties. The Mabaraj Kumar, 
who was defendant No. 1 in the smt, hied a 
written statement stating inter aha that the 
trust created by him was invalid in law and 
that he was not competent to execute the 
trust deed. The suit was decreed, and it was 
declared that the trust deed was an invalid 
document and incapable of being given effect 


to 

On behalf of the appellants, it is contended 
that the respondent is not entitled to execute 
the decree without having obtained an assign¬ 
ment thereof from Sir AU Imam, the ho der 

of the decree, in view of the terms of U. 

Hasan Imam on behalf of 

the ‘respondent urges that the respondent is 
entitled to execute the decree, inasmuch as 
the interests of the decree-holder in the decrees 
devolved upon the respondent by operation 
of law” and consequently no deed of assign¬ 
ment is required. , i. j 

In support of his contention he has cit^ the 

following authorities: Umaso^hury Dassy 
T. Brojonath Bhuttacharjee (1) Setkurayar 
V. Shanmuoam (2) Miller v. Abinajech Ghnn- 
der DuU (3) Anand Mohan Boy v. 

Vath GanguU {i) aad Smatles v, Wright KO). 

On behalf of the appeUants, whaDoe 
nlaoed upon the case of Kesho Prasad Singh v. 
Lai Brij Mohan Lai {Q). The appellants oonten- 


(i) 

(3) 
606. 

( 8 ) 

(4) 

( 5 ) 


18 0. «47; Bind Deo. (N. S.) jaB. _ 

31M. 868; 7 M. Ii. J. 379; 7 Ind. Deo (N. 8.) 


4 0. W. N. 7B6. 

B7 Ind. Caa. 874; 36 0. N. W. B68. 

( 18 ) 6 ) 8 M. & S. 669; 106 B. B. 720. 

88 Ind. Oafl. 164; 3 P. L. J. 199 ; 1 P. Ij. 


W. 


tion is mainly based upon the assumption that 
Sir Ali Imam was a trespasser ah initio with 
respect to the properties, inasmuch as the 
trust deed was invalid ; and that is the ground 
upon which tlie decision in the case of Maha- 
raja Kesho Prasad Singh v. Lai Brij Mohan 
Lai (6J is founded. There it was held that 
Sri Newas Prasad Singh was a mere trespas¬ 
ser and the aloption set up by him was inva¬ 
lid. It was further held that be had taken 
possession of the Dumraon Raj forcibly under 
colour of a false title without the least per¬ 
mission or sanction of the Maharaja Bahadur 
of Dumraon who was ultimately held to be 
the real owner of the estate. In the present 
case, as stated at the outset, Sir AU Imam 
got into possession of the properties under a 
deed executed by the owner thereof and with 
hie consent in order to carry out the wishes of 
the owner thereof and consequently he cannot 
in any sense of the term be said to be a tres¬ 
passer. His possession was lawful throughout 
and he parted with the possession or the 
possession ceased, simply because the object 
for which the trust was created could not be 
carried out. The trust, therefore, was defunct 
and the possession of Sir Ali Imam so long as 
it continued, became that of a simple trustee 
for the real owner of the properties, namely, 
the respondent. This is the principle enun¬ 
ciated in section 71, 77, 83 and 94 of the 
Indian Trusts Act. Illustration (o) to section 
83 runs as follows 

A conveys land to B upon trust to sell it 
and apply one moiety of the proceeds for 
certain charitable purposes, and the other 
for the maintenance of the worship of an 
idol. B sells the land, but the charitable 
purposes wholly fail, and the maintenance 
of the worship does not exhaust the 
second moiety of the proceeds. B holds 
the 6rst moiety and the part unapplied of 
the second moiety for the benefit of A or 
his legal representative. ” 

Similar is the Illustration (6) of section 94— 
“ J, by mistake assumes the character of a 
trustee for B, and under colour of the trust 
received certain money. B may compel him to 
account for such monies.” 

The Act is not applicable to this part of the 
country ; but the aforesaid provisions in the 
Aot, notably the above sections, fully set out 
the principles that should govern a case like 
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the present one ; and we are bound to follow 
these principles inasmuch as they accord with 
equity and justice of the case. The decrees in 
the present cases were obtained with respect 
to the rents and prohts of the properties which 
were the subject matter of the trust. The 
trust having failed, the properties and their 
accessories, namely, the rents and profits in¬ 
cluding the decrees in question must all be 
held to have reverted to the original owner. 
The respondent has taken possession of all the 
immoveable properties, and he must be deemed 
in law to be in possession of the rent decrees 
in question. There was, therefore, no neces¬ 
sity of any deed of assignment, inasmuch as 
the respondent, who was the rightful owner of 
the Baj, by operation of law, namely, the ex¬ 
tinction of the trust dead, becomes the owner 
entitled to immediate possession not only of the 
immoveable properties bub also of the rent 
decrees in question. It is not necessary to 
refer in detail to the oases referred to by the 
parties. They do not relate to an invalid 
trust or the consequouces of a failure or ex- 
tinotloQ of a trust as in the present case. But 
the principle referred bo above may be gather¬ 
ed from most of the authorities. The nearest 
apposite case is that of Umasoondury Dasey v. 
Maharaja Brojonath BhuUacharjee (i). The 

case of Keskoo Prasad Singh v. Lai Srij 
Mohan Lai (6) rleied upon by the appellants is 
distinguishable trom the present case as 
shown above. It is not necessary to 
discuss further this point. I am clearly 
of opinion that the view taken by the 
Court below is correct, and under O. XXI, 
r. 16 the respondent is the representative of 
Sir All Imam, the original decree-holder, by 
operation of law and is entitled to execute 
the decree In question. 

Mr. Nurul Hassan appearing on bebalf of 
the appellant in Miscellaneous Appeal No. 52 
contends that the decree in question most be 
deemed to be a mere money decree, and not 
a rent decree. This is a new point not taken 
in the Court below and requires investigation 
into facts which we are not competent to do 
in this Court. Upon the face of it the decrees 
appear to be rent decrees, and it is not disputed 
that they were in respect of the rents due 
from the tenants. We are aware of the distinc¬ 
tion between a decree obtained for rent by 
one who is not a landlord and a decree for 
rent obtained by a landlord. The rents of 


the period prior to the creation of the trust 
ware assigned to Sir AU Imam and that is the 
ground upon which it is urged that with 
respect to that portion of the rents co¬ 
vered by the decrees Sir All Imam was 
not a landlord. The assignment was made 
to him, and at the time when the suits for 
rent were brought be was a landlord and 
had his name registered in register D as such. 
Therefore, he must be deemed to be a land¬ 
lord with respect to the rents for the years 
covered by the decrees in question ; and at the 
time the execution of the decrees has been 
levied the Maharaj Xumar is the landlord. 

Mr. Nurul Hassan further contends that the 
respondent is not entitled to execute the decrees 
because be is one of the judgment-debtors 
named in the decrees. The facts are now 
well-koowD. He was a judgment debtor be¬ 
cause he created the trust. Under O. XXXI, 
r. 1 of the Civil Procedure Code he was im¬ 
pleaded as a party. It is not said that be is 
a tenant of the land in question. The decrees 
in question were really against the tenants, 
the appellants in the present case. 1 do not 
see any force in this contention. 

I, therefore, dismiss the appeals with costs. 

Foster, J.—I concur. 

Z. K. Appeal disynissed. 


CALCU TTA HIGH COURT. 

Civil Revision No. 61 OF 1923. 

July 30, 1923. 

Present: —Mr. Justice Newbould and Mr. 

Justice Sobrawardy* 

BA3ANTA KUMAR OHAKRAVABTI- 

Petitioner 

versus 

ASHUTOSH CHAKRAVARTI and OTHERS 

—Opposite Party. 

Bengal Tenancy Aet (7IIo/1886), 5. 95-Gomww« 
Manager^ appointment oj. 

The appointment ol a common manegat 
section 98 o! the ^Dgal Tenancy Act mast^ w *“• 
entire estate and not to a portion of it. [p. 66t, ooL *> 
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Kai Surerufra Chandra Sen Bahadur and 
Baba Hemendra Ch iiulra Sen, for the Peti¬ 
tioner. 

Babus Dwarkanath Ohakramrii and Qapal 
Chandra Chakravarti, for the Opposite Party, 

JUDGMENT. —This Rule has been 
granted on the application of Basanta Kumar 
Chakravarti who is a oo-sharer in certain pro¬ 
perty and was formerly appointed common 
manager under section 93 of the Bengal 
Tenancy Act. The learned District Judge has 
on the objection of other oo*sharers removed 
the Petitioner from the post of the common 
m&Qftg6r and appoiobod on© Brojsndra Liai 
Sen as the common manager of the estate. 

The Rule was directed against three 
orders passed by the learned Dlstiicb Judge. 
At the hearing of this Rule the only point 
pressed is that the learned Uistrict Judge 
by his order of the 25th November ' 922 
rejected an application objecting to the appoint¬ 
ment of the new common manager on the 
ground that he could nob be appointed bo the 
properties since some of the properties did not 
include the whole estate or tenure of which 
the Chakravarbia were the co-sharers. We 
think that in dealing with this application the 
learned District Judge proceeded on a wrong 
principle. He appears bo have held that as 
the former common manager bad been ap¬ 
pointed to these properties, no objebioon can 
be taken to the new common manager being 
appointed to the same properties. Bub if the 

original order was illegal in this respect, this 
would nob validate the second order, iho 
attention of the District Judge is drawn to the 

decisions of this Court in the cases of 

Bhusan Bose v. Annapurna Mifcm iU and 
Mohini Lai Pakrasi v. Nogenira NathPakrasi 
(2) in which it was held that the appointment 
of a common manager must be to the entire 
estate and nob to a portion thereof. 

We set aside the order of the learned District 
Judge, dated 24bb November 1922 bo far as it 
rejects the petition, dated 24th October 1922 
objecting bo the appointment of the common 
manager on the ground that the common 
manager has not been appointed to the ^“ole 
estate or estates or benores and we direct that 
the learned District Judge do re-consider that 

1) 6 0. D. J. 216. 

9) 68 Ind. Ofts. 679 ; SO 0. D. J. 961. 


application and pass orders thereon according 
to law. 

We make no order as to costs in this Rule, 

p. Ride made ahsolnie ; 

remanded. 


PATNA. HIGH COURT. 

Stamp Reference in First Civil 
Appeal of 1923. 

April 2, 1924. 

Present :—Sir Justice Jwala Prasad, Kb. 


MAHABIR PRASAD and others— 

Appellants 

versus 

SHYAM BEHARI SINGH and others 

— Respondents. 

Court -4ct iT/I of 1870) s- 7 (7F) ^c)» Sch- Jit 
Artt 17 {III)^Declaraiio>it suit for^Redundant relie/t 
prayer fjr, effect of-Court-fee payable 

Where a mete deolaratioo ia suffioioab to give 
the plaiitifl fall teliel a further declaration will be 
deemed to be tedundant, and the fact that the plaint- 
ifl ha-« asked for a redundant relief will not alter the 
nature and scope of the suit aud ooavetb the suit into 
oue foe a dealaration and oonsequentlal relief for 
puepoaea of Gourt-feea. fp. 658, ool. 2.} 

PlaiotiS obtained a personal decree against Defend¬ 
ant No. 1. In execution of the decree plaiotiS dis¬ 
covered that Defendant’s share in oartain joint family 
property had been diminished by means of certain 
fiotitious and collusive transactions. Plaintifl there¬ 
upon brought a suit for a declaration that those 
transaobions were void and of no effect and asked for 
a further doolaration that he was entitled to realise 
his decree from the estate of Defendants Nos. 1 to 6, 
defendants Nos. 2 to 6 being the other members of 
Defeiidant's famiiyS: 

Seldt (1) That the first declaration was suffioient to 
give full relief to the Plaiaciff and the prayer for the 
second declaration was a mere surplusage ; [p. 658, 
ool. 2.] 

(2) That the suit fell within the purview of article 
17 (III) of schedule 1: to tbe Court Fees Act and was 
not a suit for a deolaration with consequential relief 
within the meaning of seoiion 7 (IV) (c) of the Aot. 
[p. 658, ool. 2.] 

[Case-law diseased ) 

Stamp Befreenoe, 

Mr. Siveshwar Dayal, for the Appellantf, 
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JUDGMENT. —ThU U a reference to me 
as a Taxing? -Tudge to datermiae the Court*fee 
payable upon the memoraaduon of appeal. 

The Plaintiffs are the Aopallants. The 
Defendant No, 1 had exeoubed a mortgage bond 
in the’r fa70ur on the 27th February 1914 
hypothecating the properties of the joint fami¬ 
ly consisting of Defendants Nos. 1 to 6. Defend¬ 
ants Nos. 1 and 2 are brothers ; Defendants 
Nos. 3 to 6 are sons of Defendant No. 2 ; 
Defendant No. 7 is the mother of defendants 
Nos. 1 and 2 ; Defendant Nos. 8 and 9 are 
wives of Defendants Nos, 1 and 2 respectively 
and the Defendant No. 10 is the father’s 
sister’s son of Defendants Nos. 1 and 2. On 
the 18th Tune 1918 the Plaintiffs commenced 
an action to enforce the mortgage, impleading 
Defendants Nos. 1 to 6 as parties to the suit. 

The decree was, however passed ouly 
against Defendant No. 1 upon the ground that 
DO legal necessity for the debt was establish¬ 
ed. The decree was a personal decree aud 
was dated the 17th of Tune 1919. The 
Pla'nt’ffs levied execution of the decree and 
sought to sell the right, title and interest of 
defendant No. 1 in the famUy properties The 
execution was resisted by Defendants Nos. 3, 
7, 8 and 10. The objections of defendants 
Nos. 3, 7 and 8 were founded upon a oerbain 
partition decree in Suit No. 81 1918 The 
suit was instituted by Defendaob No. 3 alleg¬ 
ing himself bo be the adopted son of defend¬ 
ant No. 1, In the partition the shares of the 
different members of the family in the pro¬ 
perty were ascertained. Defendants Nos. 7, 
8 and 9, the mother and wives of defendants 
Nos. 1 and 2 got certain shares in lieu of 
mainfeenanoe under the Hindu law. Defend¬ 
ant No. 3 also got a share out of what was 
alloted to Defendant No. 1 as his adopted son. 
Thus, the share of defendant No. 1 was 
considerably diminished. Evan this’diminish- 
ed share was disposed of by a sale deed, dated 
the 30th Tanuary 1919, executed by him and 
Defendant No. 2 in favour of Defendant No. 10. 
The aforesaid distribution of the shares in the 
properties to the different members in the 
family and to Defendant No. 10 was before 
the plaintiffs’ decree was put in execution. 
Defendant No. 10 put in an objection and the 
property sold to him was exempted from the 
sale under O, XX.I, r. 58 of the Givil 
Procedure Code. Similarly, the shares allott¬ 
ed to Defendants Nos. 3, 7 and 8 were exemp¬ 


ted from the liability of the Plaintiffs* decree in 
a proceeding instituted under section 47 of the 
Civil Procedure Code. 

The Plaintiffs, therefore, instituted the pre¬ 
sent suit by presenting their plaint in the 
Court of the Subordinate Judge, Patoa. In 
the plaint the following reliefs were claimed:^ 

It may be adjudicated and declared 
that the deed of absolute sale, dated the 
30bh Tanuary 1919 exeoubed by Defend¬ 
ant Nos. 1 and 2 in favour of Defendant 
No. 10 is altogether a nominal and col¬ 
lusive document without consideration, 
that it has not at all been made operative 
up to this time, that Defendants Nos. 1 
to 6 are still in joint possession of the 
properties covered by the sale deed and 
that the said sale deed is by no means a 
genuine document. 

It may be further adjudicated that the 
partition suit No. 84 of 1918 filed on be¬ 
half of Defendant No. 3 was got filed by 
Defendant No. 1, that Defendant No. 3 is 
by no means the adopted son of defen¬ 
dant No. 1, that the partition has not at 
all been made operative up to this time, 
that the entire-estate of Defendant No. 1 
is still joint and that Defendant No. 1 is 
still in possession thereof jointly with 
Defendants Nos. 2 to 6. 

It may also be adjudicated aud declared 
that Defendant No. 1 fraudulently took 
the aforesaid measures after the decree 
in favour of the Plaintiffs was passed, 
with a view to diminish bis share as 
also to evade payment of the decree 
amount payable to the Plaintiffs and that 
the Plaintiffs are not bound by the 
same’*. 

On the adjudioatiou of the above 
points, it may be declared that the plain¬ 
tiff’s are entitled to realize their decree 
from the estate of Defendants Nos. 1 to 6 
by attachment and sale. 

The plaint was filed on a stamp paper ofa 
the value of Rs. 10 under schedule II> 
article 1/ of the Court Fees Act treating the 
suit as a declaratory one. 

The peripatetic Stamp-Reporter objected to 
the Court-fee paid and reported that the suit 
was not only for a declaration bub for a 
declaration and consequential reliefi and oon- 
■eqoently the Court-fee leviable was oa wO- 
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MTO RTi3er Section 7, clause (4) (o) of the Act. 
The Subordinate Tudgo before whom the 
plaint wae presented however, dinaareed with 
the view of the Stamp-Reporter and held that 
the Court'fee paid was sufficient. 

The preliminary issues were disposed of hy 
the Subordinate .Tud^^6 on the 14th May 19^3, 
and the other issues were disposed of on the 
11th June 1933. As a result cf the final deci¬ 
sion of the Subordinate .Tudee the P aintiffs 
suit was decreed as as^ainst Defendant o. 1 
and dismissed as regards Defendants 2 to 6 
and S to 10. 

The plaintiffs filed an appeal before the 
District Judge of Patna upon the ground that 
the suit was valued at Rs. 2,100 only. The 
District Judge held that the Court-fee paid 
was insufficient and that the fee payable 
was ad va,lorem. He accordingly ordered the 
Plaintiffs to value the property, to pay 
Court-fee upon the suhieot matter of the sujt 
and to make up the deficiency within a certain 
time. Assessing the value upon the principle 
laid down by the District Judge, the Plaintiffs 
valued the appeal at Rs. 5,100, which made 
the appeal incompetent in the Court of 
District Judge and entertainable only hv this 
Court. Accordingly, the memorandum of 
appeal was taken hack from the Cour‘’- of the 
District Judge, and has now been presented to 

this Court. 

The Stamp-Reporter is of opinion that the 
Court-fee nayable is ad valorem under Section 
7. clause (4) '(c). The Taxing Officer however, 
is doubtful as to the view taken by the Stamp- 
Beporber and seems bo be inohned to take the 
view that the Court-fee paid is sufficient treat- 
ing the reliefs as being only declaratory. 

It is remarkable that the Taxing Officer 
was the District Judge at the time when the 
memorandum of appeal was presented in the 
District Court aud at that time be was of opi¬ 
nion that ad valorem Court-fee was levible. He 

says that upon further considerations and upon 

the law having been placed before him he has 
now changed his opinion. 

The decision of the question depends upon 
the scope of the Plaintiff’s suit and the reliefs 
claimed by them. The Plaintiffs want to have 
It declared that the properties in suit belong 
to defendant No. 1 and that the other Defend- 
ants have no interest therein. Accordingly, 
they pray for reliefs Nos. 1, 2 and 3. On ao- 

10—88 


count of the oiroumstanoos disclosed in the 
execution proceedings, the Plaintiffs had to set- 
forth those oiroumstanoea in their plaint 
and also in the reliefs. Those are the 
oircuraetances upon which D<»fendant8 Nos. 
3, 7, 8 and 10 base their claim to the 
property ; hub the re-iteration of those facts 
and oironmstances in the reliefs do^ not alter 
the real nature and scope of the reliefs. The 
Plaintiffs will be entitled to proceed against 
the properties in execution of their decree only 
when Defendant No. 1 has subsisting interest 
therein and the other defendants have no 
iuterest. Tt is conceded by the Stamp-Reporter 
as well as the learned Government Pleader 
that reliefs Nos. 1 to 3 are merely declaratory. 
It is, however, contended that relief No. 4 is 
in the nature of consequential relief. That 
relief has already been quoted above. The 
Plaintiffs want it to be declared that they are 
entitled to realise their dues from the estate 
of Defendants Nos, 1 to 6 by attachment and 
sale of the interest of Defendant No. 1 only ; 
it was conceded before the Subordinate Judge 
that the Plaintiffs have no right in exe^ibion 
of the perponal decree against defendant No. 1 
to proc'^ed against the share of ’ efendants Nos. 

2 to 6 and that the relief is merely directed 
against Defendant No. 1 only. I will quote 
from the decision of the learned Subordinate 
Judge on this point:—- 

The prayer No. 4 as it is worded means 
that the 1 laintiff wants to proceed against the 
estate of all the Defendants jomtlyt, as'he 
does not say there that he may be declared to 
be entitled to proceed against the right, title 
and interest of Defendant No. 1 only m the 
joint estate. He cannot proceed against the 
shares of Defendants 2 to 6. The learned Plea¬ 
der for the plaintiff, however, states that this 
praver means he wants to proceed against the 
right, title and interest of Defendant No. 1 
only. Taking this to be so, let us see if he 
can bring into hotchpot the properties which 
have been released in favour of Defendant 
No. 10 or allowed in favour of Defendants 

3 to 6. ” 

Therefore that relief was confined in the 
Court below against Defendant No. 1 only. A 
number of authorities have been cited on both 
sides. It is not necessary to refer to bU of 

them. The following only may be cited: Koaa- 

var Appu Bamahrishna Beddi v. Kotia Kata 



INDIAN OASES 


lim 


66 S 


NARAYANAN CHETTY V MUTHI^H OHETTIAR 


Beddi (1), Earihar Prasad Singh v. Shyam 
Lai Singh (2), Bihi Phul Kum cri v. Gkanih- 
yam Misra {S),Dhondo Sakhiram Kulkami v. 
Qovind Bahaji KiUkarni (4J, Aisi Siddika v. 
Bi ihu Sehhar Banerjee (5), Gane^hi Lai v. 
Beni Pershad (6), an3 Zinnatanne.!s% Khotun 
V. Girindra Nath Uukherjee (7). 

The other cases have all been referred to 
in these oases I have gone througi the 
cases very carefully and I am of opinion that 
the priociple laid down in Earihar Prosad 
Singh v. Shyama Lai Singh (2). would 
nob apply to the present case. In that 
case the Plaintiff prayed for a declaration (1) 
that a decree amounting to Rs. 2, 794 and 
odd should be declared for.Lied, illusory and 
unfit for execution ; and (2) that the family 
property valued at Rs. 7,00) was not liable to 
be sold in execution of the decree. It io con¬ 
ceded by the Sbamp.Reporter that this is a 
converse case to the present one. In the pre¬ 
sent case the plaintiff has obtained a decree 
against the Defendant No. 1 on payment of 
full Court-fee and he would be entitled to sell 
the property if the Defendant no. 1 has got any 
right, title or interest therein. He need not 
in the present case seek any further relief 
suoh as has been'elaimed,by him in relief No, 4 
for a declaration that ** they are entitled to 
realise their decree from the estate of Defend¬ 
ants Nos. 1 to 6 by attachment and sale. 

In the case of Zinttaiurnessa Khotan v, 
Girindra Nath Mukherjee, (7) it was con¬ 
sidered sufficient that a suit in which the only 
prayer was bo have it declared that a certain 
decree is ineffectual and inoperative against 
the plaintiff was held to be a suffioient prayer 
to give 'the plaintiff relief and the Plaintiff 
need not ' have prayed for a consequential 
relief. 

The case of Ganesh Lai v. Beni Pershad (6), 
has reviewed all the authorities on the eubjeot. 
It would seem that a oonsequeutial relief cau 
be insisted upon only when the plaintiff will 

(1) eo M. 96 ; 1 M. L. T. R U ;2l6 M. L. J. 468. 

(9) 91 Ind. Gae. 404 : 40 G. 615. 

(8) 12 G. W. N. 169 : 7 G. L. J. 3G; 10 Bom. L. R. 
1; 5 A. L. J- 10 ; 17 JI. L. J. 618 ; 9 M. L. T. 606: 3^; 
0. 202 : 14 But h R. 41; 35 I. A. 22 (P C.) 

(4) SB 20 ; 5 lad. Deo. (N. 8.) 18. 

(5; 18 Ind. Gas. 638 ; 17 0. L- J. 30. 

(6J 9 Ind. Gas. 673; 1 P. R. 1911 ; 47 P. D. P. 1911 
22 P. W. R. 1911, 

(7) 8Q 0. 988. * 4 


not get any redress by having merely a 
declaratory decree; for instance, when the 
property is in possession of the Defendant, 
the Plaintiff vvill not be allowed to $eek 
merely a declaration of his title bat 
must pray for recovery of possession as a 
consequential relief, and where a mere decla¬ 
ration is suffioient to give the Plaintiff full 
relief a further declaration will be deemed to 
be redundant; and the fact that the Plaintiff 
asked for a redundant relief will not alter the 
nature and scope of the suit and would make 
the suit one for a deolaration with conse¬ 
quential relief. The present is a case where 
relief No. 4 in the plaint is a mere surplusage, 
for upon the declarations made under reliefs 
Nos. 1 to 3 the plaintiffs would be entitled to 
attach and sell the right, title and interest of 
Defendant No, 1 in the property ip suit. On 
the other band, the granting of relief No. 4 
will not at all improve the position of the 
Plaintiffs for they would not be entitled to get 
the property unless Defendant No. 1 has in¬ 
terest therein. The decision of their Lordships 
in the case of Bihi Phul Kv>mari v. Gka«.s/i- 
yam }disra (3) is instructive. 

I would, therefore, hold that the relief 
should be treated only as declaratory and the 
Court-fee should be charged under Schedule U 
Article 17 of the Court Fees Aot, Hearing fee 
two gold mohurs. 

z. K. Order acpordingiy. 


MADRAS HIGH COURT. 

Civil Appeals No. 26 and 26 Of 191^- 

March 6, 1924. 

Prmnt :-^Mr. Justice Kamesam eud Mr. 
Justice Jackson. 

NABAYANAN CHETTY andoxSEBS-' 

Appellanis 

versus 

MUTHIAH CHBTTIAB AND 0THBB9' 

Be&fondbnxs. 

Sj»€«i/iC La%^ Joint 

— Contra^ oy Managir-^JHcnft tvhiihtr <?«>* pafMfl 
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a^otntt miMOff—jlci {IX of 1008), So^i. I. 
Art. llS—AgwarntfrU <0 execute sule-dted ou (iflwa’wJ 

Li»nrtatta*i, cotnvienceuimt of, 

Tber« is no general rule that a decree for spccifio 
pfttlormanoe cannot be passed against minors, 
[p. 660, ool. 1]. 

Where a oootraob for the sale of immoveable pro¬ 
perty is entered into by a Manager on behalf of and 
for the benefit of a joint Hindu family and be dies 
before completion t»f the oontraot, tbe oontraot can 
be enforced against the surviving members of tho 
family whether they are adults or minors, 
[p. 6bl, ool. Ij. 


Krishna Aiyar v. Shamiuat^wa 17 Iiid. Cas. 497; 23 
M. L. J. 610; (1912) M. W.N. Choiavarapn 

Naravana How v. Chennu V’e»»kafait<66tt Row, J5 
Ind. Oas. 377; 38 M. I>. J. 77 at p. 7y; (li)20) M W N. 
129; 37 M. It T. ‘264; Venkateswara Aiyer v. f<a»«an. 
Nambudrit 33 Ind. Cas 6J6; 3 L. W. 486; 1‘J M L* T. 
899t relied on. 


Uir Sarwarjan v. Fakshruddin Mahomed Chow- 
dAart, 13 Jnd.('a9. 381; 39 0- ‘282; U. C. W. N. <4: 
(\9l-2)) M. W. N. ‘.9; 9 A. L. J 33; 15 C L. J. 69; 14 
Bom L. R. 6; 91 M L J 1156. U .M. h- T. P; 3 > 
1- A 1 IP. 0.); BhiiOwan Bhan Indap v. Ari8/wwj» 
Onoji Iniap. 63 Ind. 0.8. 335; M L. B. 9'JT. 

44 B. 967; Bappu. v. Annamala* OhetUar 72 Ind 
42; 44 M. L. J. 226; (1^123) M. W. N. 213: 17 L- W. 
964. 32 M. L. T. 263; (1223) A. I. B. (M-) 313. distm- 

gaished. 

Banottt/fla Rsddy v. Subramania Aiy-r, 10 Ind. f.’as. 
429; 40 M. 366; 8‘2 M. L. J-57 5; 5 L W. 79/; 21 M. Ij. 
T. 886 (FB ); Rafnaehandra Aiyer v. SmdaTaviuTt* 

Mudaiif 4 M- L- J* 'J* ^eiecred to. 


Where a oontraot for the sole of 
perty provides for the execution of sale, deed on 
demand from the vendee the cause of action for a 
suit lor speoifio perlormanoe arises only after request 
and refusal, [p 661, coh !]• 


Sathula Venkannas. 

41 Ind. Cas. 807; 41 M. 18; 88 M. L J. 86. 6 L. W- 
192, relied on. 


Appeals agaiissb the decrees of the poMtt of 
bhe Sebordmato Judge, Sivaganga, m U 

No. 84 ot 1915 and 99 ofc 1914. dated the l4th 
September 1918. 

Messrs. A. Krishnaswamy Aiyar^ T. V, 
Muihukrtthna Aiyar, N. Mutkuswamy Atyar, 
and K, Balasubramania Atyar, lor the Ap¬ 
pellants. 

Messrs. S. Srtmeasa Atyengar, K. Baj^ 
Aiyar, and B. Sr\fiivasa Aiyengar^ for the 

Bespondents. 


JUDGMENT. 

Ramesam, J.—ApPPEAL No, 26 OF 1917. 
This appeal arises out of a suit for epeoiho 
porfovmance of an agreement to sell. Ibo 
fc^ubordiuato Judge decreed the suit. The 
Defeudants appeal. 

Narayana Chotti, father of 4th defendant 
and his younger brother, Mutbiah Cbetti father 
of Defendants Noe. 1 to 3 were carrying on 
business at Rangoon under the style of M. P. 
M. Rm. In the course of business one Veerappa 
Chettiar of the P. B, M. Firm became 
indebted to the firm to the extent of Ra, 3,000, 
but was unable to pay the debt. The 2nd 
Plaintiff advised the agent (Alagappa) of the 
Defendants through P. W. 6 of the connected 
suit O. 6 . No. 90 of 1914 (examined on com¬ 
mission at Rangoon) to buy the suit site and 
that he (the 2nd Plaintiff) would “ take it off 
him afterwards,” so that Defendants’ 6rm who 
are not in need of the site need nob lose interest 
(Vide Ex. G 2). The Defendants’ father pur- 
chased tho site for Bs. 6,000 the consideration 
ooDsisting partly of cash and partly of the 
debt due by Veerappa (Ex. A). Before it 
could be reconveyed to Plaintiffs it was found 
that out of Veerappa’s two brothers, while 
one attested the sale-deed, the other Muru- 
gappa Cbetty was disputing the validity of the 
sale. The Plaintiffs ‘ and Defendants ’ father 
diBcu88ed‘tho best method of satisfying him and 
ultimately (vide Ex, G 1), the Plaintiffs paid 
Rs. l.OoO to buy him off and obtained a release 
deed Ex. D at Rangoon. Meanwhile before 
the payment and execution of Ex. D were 
known to the parties, the Defendants father 
executed Ex. G in favour of plaintiffs. The 
document has been proved to be genuine. All 
the evidence oral and documentary supports 
it. The Plaintiffs agreed to pay Rs. 4,500 
besides the Re. 1.000 paid to Murugappa fer 
executing Ex. D. They issued a Hundi (Ex. 
B) and it was cashed (Exs. F and K). The 
incorrect date in Ex. Flan account book of the 
Defendants) cannot affect the Plaintiffs case. 

Thus, the Plaintiffs have proved the suit 
agreement, the pa> ment of consideration and 
that the transaction was benetioial to the 
defendants’ firm who were anxious to 
with the site to the Plaintiff’s who, by offering 
to purchase, diminished the Defendauls lose. 
Assuming that the proper price of the lite at 
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the time was Es. 5,000 the Defendants if they 
wanted to keep the site, would have had to 
pay Es. l.UUO to Murugappa. The plaintitls 
by intervening and paying Es. 5,500 (i. e., 
Es. 1,000 to Murugappa and Ea. 4,500 to 
the Defendants' firm) reduced the defendants' 
loss from Es, 1,000 to Es. 500, in this 
sense, it was benetioial to the family of the 
defendants who were a trading firm in need 
of money rather than the suit property which 
was not situate in the defendants' village. 

The point strongly pressed by the Vakil for 
the appellants is tnat, the defendants Nos. 2 & 

3 being minors, there can be no decree for 
specitio performance against them. There is 
no general rule that no decree for specitio 
performance can bo passed against minors. 
For instance, in the simplest and obvious 
case where a contract is entered into by a 
Hindu in respect of property which is not 
joint family property and the property devolv¬ 
ed by inheritance on heirs, some or all of 
whom are minors, it cannot be contended 
that no decree loi specitio performance can be 
made and this is conceded by the appellant. 
The next, case is where a Hindu, who is a 
member ot a ]omt family, enters into a con- 
tract to sell his own share and dies and the 
property descends by survivorship to other 
members oL the family some or all of whom 
may be minors. In iihaywan Bhan Indap v. 
hrishnujt (Janojt Indap {i) it was held that it 
can be enforced against the undivided sons of 
the deceased. 1 think this decision is not in 
conflict with the opinions of Wallis, G. J., and 
Sadasiva Aiyar, J, in Hangayya Heddy v. iiufa- 
ramama Aiyar (2), nor with the actually 
decision in Bapvu v. Annamalai Chettiar (,3) 
which is not a case of a member contracting 
to sell his own share. If the point arises for 
decision, 1 would perhaps hold that the 
case in Bhgwan Bh n Indap v. Krishnaji 
Ganoji Indap U) is correctly decided 
on grounds which need not be stated. The 
case when the contract is made on behalf 
of a minor or minors, is settled by the 
decision luMir banwarjayi v. lakshrudain 

(1) tailed. Cas. 8V5 ; aS Bom. L. B. 997 ; 44 B. 
967. 

('4 SO led. Cas. 429 ; 40 M. 865 ; 82 M. L. J- 675; 

6 L. V^. 797 ; 21 M. L. 1'885 ; {F. B). 

(8) 72 ind. Cas. 42 ; 44 hi. L. i. 226 ; (1923) M. 
W. N. 218 i 17 L. W. 86i ; 82 Ij.T. 258 ; (1928) 

A. 1* B. (M.) 818. 


Mohamed Chowdhuri (4). Mr. i Srinivasa 
Aiyengar contends that, all that the Judicial 
Committee decided was that such a contract 
cannot be speoitically enforced only when it 
was not for purposes of necessity binding on 
the minors and the contract in that case which 
was one lor the purchase of immoveable pro¬ 
perty was not lor the benefit of the minors, 
i cannot agree with this narrow interpretation 
of the decision. Their Lordships say at p. 237 

“They are, however, of opinion that it is 
not Within the competence of a guardian 
of a minors to bind the minor or the 
minor's estate by a contract for the 
purchase of immoveable property; 

There is no reference here to 'neoessity' nor 
is any distinction drawn between a contract 
being merely 'advantageous' to a minor as op¬ 
posed to its being for necessary purposes bind¬ 
ing on the minor though, earlier in the jadg' 
meut, their Lordships accept the assumption 
"that the purcuase was an advantageous pur- 
obase lor the minor.” 1 think this decision also 
covers this case where a joint family consists 
of minors only and theretore has no manager 
and a guardian of all the minors who is, ex 
hypothesi not manager, not being a member of 
the family but is merely their guardian en¬ 
ters into a contract on behalf of some or all of 
the minors, whatever the nature of the eon* 
tract may be. 

The present case is where the oontraot is 
entered into by the manager of a iamily on 
behalf of the whole family for purposes bind¬ 
ing on the family. The deoision in BappU v. 
Annamalai Chettiar (3) does not help the ap¬ 
pellant for the contract in that case was not 
for purposes binding on the family and the 
remarks at p. 228 are against him. 
remarks in Krishna Aiyar v. Shamanna 
(5) axe against the appellant and in favour of 
the respondent. The observations in both 
these cases are obiter, not being neoessary for 
the decisions. In Harayana Uov) v. Venkata^ 
subba Bow ^6), cipenoer, J. conceded that a 


(4) 18 lod. Cftfl.SBl ; 39 0. 232 ; 16 0. W. N. 7^. 
(1912) hi. \V. N. 22 ; 9 A. L. J. 3S: 16 0. U J.69. W 
Bom. L. B. 5 ; 21 M. L. J. 1156 ; U M. U X. 8 I 
1. A. 1 IP. 0.). 

, (6) 17 Ind. Cas. 497 ; 23 M. L. J. 610 ; ( 19 ^) »• 


W. N. 1188. . 

(6) 56 Ind. Cas. 377 ; 88 M. L. 3 . 77 at p. 
(1920) M. W. N. 129 ; 27 M. Ii. T. 264, 
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oontraob made by a manager on bohalt o£ 
Ihe family may be enforced against tbe 
manager and where it is for the benefit of the 
familVi the completed contract will certainly 
bind the minor members. Should the accident 
of the death of the manager before comple¬ 
tion in such a case make any difference r 
Where a contract IS by a manager on behalf 
of a family, and for the benefit of the family 
and the manager dies, it can be enforced 
against survivors when they are all 
Venkateswara Aiyar v. Baman Nambudrt Ul 
Should it make any difference that some of 
the survivors are minors, and does the case 
in Afir Sarvjarjan v. Fakliruddin ^ahomad 
Ghowdhuri 14) support such a distinction ihe 
matter is res Integra and, 1 am inclined to 
answer the above queries in the negative, i 
agree with Phillips, J’s remarks in Bappu 
v. Annamalai Ckettiar l3). (second paragraph) 
where he refers with approval to 
Chandra Aiyar v. Sundaramuthu Uudaii \ph 
and the obiter dicia in Krishna Aiyar y. 
Shamanna (5). The result is. we are of opinion 
that a decree for specific performance may be 
passed against the minor defendants Nos. 2 and 
3 The nleadings and the allegations in 1. o. 
No 728 of 1914 (in 0.3. No. 90 of 1914) show 
that 4th defendant is not divideu from defend¬ 
ants Nos. 1 to 3 and no separate argument can 

be adduced for him. 

The suit is not barred by limitation as it 

does not appear that the speoifio 
ot the oontraot was relused more than three 
years prior to suit VmkanM v 
krishnavva The words on demand in 

B*. 0 show, in a ease like this, the oause of 
action arises only after request (oee 19 
Halsbury. S. 65, p. 43). 

The result isthe appeal fails and is dis¬ 
missed with costs. It is oonoeded that A ^ 
No. 26 of 19n follows. It is also dismissed 

with costs. 

Jackson, J.—I agree. . 

y Y Appeal dtsmtssed. 

Z. B. 

(1) as Ind. Om. 696 ; 8 L. W. «6 ; 19 M. L. T. 

890* 

t “nd:o»s'sOy : 41 M. 18 : 33 M. L. J. 36 ; 
6 li. W. 193. 


ALLAHABAD HIGH COURT. 

First Civit, Appeai, No. 84 op 1923. 

May 1, 1924. 

Present i-Mr. Walsh. Acting Chief Justice, 

and Air. Justice Neave. 

TIKA ram— Plaintiff—Appellant 

versus 

DAULAT bam—Defehdart—Bes- 

PONDENT. 

Prinriml »»d agent—of accourUs, where 

m^dc—SMt to recover money due Jrom agent, where 

Hea^Juriciiction. 

Unless the oontraot dearly indicates ^bo oonUaty, 

^ _ _j. /iarroin0 on iQllBPfiDdout bUSlIl639 

is transacted [p ^63, ooi. 14 -J 

PlaintiS who carried on businesa in .the distriot 
of Badann appointed Defendant wbo 

ant Oommisstou agent on aooount of pcofita 
improperly letaineO by the latter; 

mu, that th. Bad.au Court had no jurisdiction to 
•ntuitain the suit. Cp- b6J col. 3-J 

UM Lai Sural Hal, 30 B. 167 ; 6 Boro. B. B. 
lOS’i, not followed. 

W .-KuVanl 

\}iam Appu 'ihamban V. FouXkea, 54 Ind-Caa. ^^0, 
iO L. W. 44u, diatinguiBbed. 

Soitn? Bam v. Chubamal, H Ind. Oaa. 712; 8 A. Li. 
J. 1160; 84 A. 4a, referred to. 

Appeal from tbe order of the Subordinate 
Judge. Badaun, dated tbe 20bh January. 1923. 

Dr. K. N, Katju, for the Appellant. 

JUDGMENT.— This is an appeal from a 
indament of the Subordinate Judge ol Budaun, 
returning a plaint on the ground of want of 
jurisdiction. It illustrates the importance 91 
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the questions of this obaraoter which arise, 
and it also illustrates the neoessity of the 
Courts being somewhat careful in applying the 
law 80 as not to impose an unreasonable and 
unanticipated burden upon commercial men, 
ot being dragged Irom their place of business 
to delend suits, 800 miles away in parts of 
the world with which they have no concern 
whatever. This inconvenience is illustrated 
by the misfortune that we have not had the 
advantage of hearing Counsel in this case on 
behalf of the Respondent who resides and 
carries on business in Bombay. Dr. Katju, 
however, on behalf of the appellant, has 
argued the matter very fully, and has really 
taken us over all the ground which is relevant. 
The suit arises out of a relationship of the 
following character:— 

The Plaintiff carries on some sort of trade 
probably in grain, though he does not say so, 
at Biisi, in the District of Buduan. The defend¬ 
ant works as a Commission agent, what is 
known as pakka askatiaf probably correspond¬ 
ing to what IB known in England, as del credere 
agent, that is to say, an agent or factor, who, 
being entrusted witb the goods of his princi¬ 
pal to dispose of to the best advantage, is in 
lawful possession of them with a general 
power to deal with them without reference to 
hia prinoipal but guaranteeing the insolvency of 
the sub-purchasers, and while entitled to charge 
against his principal his expenses, and entitled 
also to an indemnity from nis principal against 
all losses resulting from carrying out his duty, 
is under an obligation to pay to the Plaintiff, 
his principal, tue amount due after the ao- 
oounta have been properly settled. 

The main question is whether, in this suit 
which is brought by the Plaintiff to recover 
money alleged to be due from the Defendant 
Commission agent on account of profits on 
sales improperly retained by the Defendant the 
cause of action or any part of it arose within 
the iurisdiotion ot Buduan. It is clear from 
the plaint that the Plaintiff ’s legal adviser 
had some doubt about it, unless it could he 
estabiiBiied in fact, that the conversation 
resulting in the contract had taken place 
within the local limits ot the iurieaiotion of 
the Court, or unless some express agreement 
had been made between the parties that pay¬ 
ment should be made by the Defendant to the 
Plaintiff at Biisi, or unless in the alternabiTOt 


some trade usage requiring payment to be 
made in that way, could be established. 
The Pleader went out of his way to allege 
ail three. That part of the case has broken 
down. The learned Judge ffnds that this is 
not a case, in spite of two authorities 
to which be was referred, decided by the 
Bombay High Court, in which the agent 
had to render an account at the principal’s 
place of business. He finds against the express 
agreement which was set up by the Plaintiff 
and also against the alleged trade custom 
which is always the desperate resort of any¬ 
body who knows that his case on the facts is 
going to break down. A litigant seldom 
alleges a custom for a particular practice 
unless he is satisfied that he has no other 
case to support it. The learned Judge is 
satisfied that the palpably false allegations 
whiob have been made in this case, have been 
made lor the express purpose whiob un- 
foibunately is too often the case of drag* 
ging the other party 8oO miles irom Bombay, 
and as a counter stroke to tbs suit at 
the Defendant in Bombay, which will neoe- 
sitate the Plaintiff going there to defend iti 
Unfortunately, sitting in this Court, one has 
become too familiar with these falsa aUega* 
tioDS, and palpably hollow suggestions oi cus¬ 
tom, and insidioas suggestions of law, which 
are merely adopted for the dishonesb purpose 
of suing a man who is in Bombay, and who 
the Plaintiff knows quite well, will be unable 
to appear in the United Provinees to defend 
the suit. 

The learned Judge has dealt witb the matter 
with considerable acumen, and in partioulas, 
we agree with the following passage 

‘It is not to be supposed that even tf there 
was an express agreement to pay at the 
arhaiia's place of business, and also to 
settle accounts there, none the lesSf pay¬ 
ment would not be made by post and a 
statement of account would not- be sent 
by post." 

In other words, the learned Judge rightly 
thinks that the mere fact that, payments 
have been made by post and statements of 
aocount sent by post to Budaun, is not con¬ 
clusive on the question of where payment 
ought, under the coutraot, to be made. The 
ordinary maxim, that a debtor must find bis 
creditor, and that if no express agreement is 
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made as to the place of payment, the debtor 
must pay the creditor where he can find liim, 
while, of course, perfectly true if understood, 
is unfortunately frequently quoted, and sought 
to be applied to circumstances to which it 
has no relation at all. A little knowledge is 
a dangerous thing, and the capacity to know 
by heart and quote at random, legal maxims 
without reference to the oircumstaDces to 
which they are applied, is in itself a danger 
and frequently leads to misunderstanding 
in the lower Courts. There is a great differ¬ 
ence between three classes of contract in 
relation to which this maxim may be dis¬ 
cussed. There is the oridinary case of purcha¬ 
ser and vendor to which of course it is in the 
main, generally applicable. If a purchaser in 
Allahabad, applies to a tradesman in Calcutta 
to sell him goods, the purchaser in Allahabad, 
must pay the vendor in Calcutta unless some 
other arrangement is made. The second 
class is a class of principal and agent which 
may also colloquially be described as master 
and servant, it frequently happens that a 
large establishment dealing say, in carpets at 
Mirzapore, or cotton in Agra or some other 
large commercial centre, has branch businesses 
presided over by managers who are in a sense, 
agents. They are agents to pledge their prin¬ 
cipal’s credit; they are agents in many of the 
respects contemplated by the Contract Act, and 
they are frequently paid by commission on 
results. But in suoh cases as those, it may 
often be that the place at which the agent or 
branch manager is, by his contract or unwrit¬ 
ten understanding with his principal, bound 
to account and bound to pay and discharge 
bis liabilities, is the head place of busi¬ 
ness. Bub it is a very different mat¬ 
ter in a case of bhisi kind where the 
defendant is not a servant at all of the 
plaintiff, is totally independent of him, and is 
merely a contractor earning his living general¬ 
ly as a commission agent holding himself out 
to persons all over India, it may be, who are 
willing to seek and utilise his services in the 
markets of Bombay. In our view a totally 
different set of considerations applies bo such 
persons. Unless the contract cUarly indicates 
the contrary an agent of this kind who becomes 
a factor, entrusted with goods of bis principal 
with wide powers has no doubt, under the 
appropriate section of the Contract Act, 
fventnally to account to his principal, but 


the accounting must necessarily be done at 
the place whore all the business is transacted. 
The Plaintilf is entitled bo see the account, 
and if commercial men stood on sbiioS teohni- 
oalities which of courso they never 
do, the Plaintiff might have to go to 
Bombay to see his agent's account. But he 
has only got to ask to see a copy and of 
course it would bo sent to him by post. In 
the same way, the plaintiff can no doubt get 
payment of everything which is due to him 
by writing to the defendant, and asking him 
to provide for payment bo bo made at the 
plaintiff's place of business independently of 
whether the defendant is bound to make pay¬ 
ment in that way or not. Persons who con¬ 
tract with agents 800 miles away and who 
wish to place their agents under an obligation 
to pay, or be sued in the foreign disbriob, must, 
in our view, be careful to provide expressly 
for that in the contract. It is impossible to 
draw the inference that that was the inten¬ 
tion of the agent, at any rate and as it takes 
two persons to make a contraot, the law can¬ 
not draw an inference which cannot be rea¬ 
sonably attributed to both parties to the con¬ 
tract. Dr. Kntju, in his very thorough argu¬ 
ment on this point referred us to one or two 
authorities which, it may be, suggested and 
decided the contrary. There is one decision 
in particular of Mr. Justice Tyabji, in Moti 
hal V. Suraj Mai (1), in which that learned 
Judge appears to consider that the mere fact 
that the instructions were sent by the Plaint¬ 
iff, the principal in Bombay, from Bombay, 
was Buffioient to give iuriediction in Bombay, 
The learned Judge also relied upon the fact 
that accounts wore rendered and the demand 
for payment was made from Bombay. With¬ 
out going so far as to say that we should have 
decided the case the other way, we are bound 
to say that we are not entirely in aooord with 
the decision. The first ground, namely, that 
instructions were issued from Bombay, would 
be fatal to every defence of this kind relating 
to iurisdiotioD, and we are satisfied that it has 
DO iustificatioD in law. The other grounds on 
which be decided, appear to be based upon 
the authority of an Bnglish case {Robey v. 
Snaefell Mining Co. (2) which, although not 

(1) 80 B. 167 : 6 Bom. L. B. 1038. 

(aj(l8B8)20Q. B. D. 1S9 ; 57 Ii. J.Q B 1S4 : 3e 
W. R. 924. 
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entirely without aesletanoe in a disouBsion 
of this probleio, had no application to the 
particular case which the learned Judge was 
deciding. That waa a question of payment for 
the delivery, erection and sale of machinery by 
the plaintiffs to the Defendants. The latter 
were in the lale of Man and the former were 
at Lincoln. Goods had been ordered by the 
Defendants in the Isle of Man, and as they 
had not stipulated any special place for pay¬ 
ment, it was held that the ordinary rule must 
apply, that the debtor must find the creditor 
and that they ought to pay the plaintiff at 
Lincoln. That has no application to a case of 
the kind we have to consider with regard to 
transactions by an independent agent on com¬ 
mission. 

The other case was in Kuthiravaitam Appu 
Thurnban v. Foulkes (3). There, the Madras 
High Court seem to have held that the final 
offer was a decisive point in deciding whether 
part of a cause of action arose within the 
jurisdiction. That question may have been 
relevant for the decision of the particular case, 
but the Eoglish cases which were cited in the 
judgment in support of that proposition, 
were decided on a totally different question 
and really do not bear out the principle for 
which they appear to have been cited in the 
Madras case It is sufficient to say, at any 
rate, that the point as to the final offer, if it 
is ever a decisive voint at all has no bearing 
upon a contract of this kind the acceptance of 
which took place and execution of which was 
carried out wholly in the Province of Bombay. 

So far as it goes, tbe authority to which 
our attention was drawn in SctliQ Ram v. 
Chuba Mai (4) appears to bear out our view. 

We dismiss tbe appeal. 

K. s. D. Appeal dismiised, 

^8) 54 Ind. C»fl. 360 ; 10 L. W. 445. 

(4) 11 Ind C»9. 713 ; 8 A. L.JJ. U60 ; 94 A 49. 


MADRAS HIGH COURT. 

Civil Bevision Petitions Nos. 808 

AND 809 OF 19-2. 

March 6, 1924. 

Present: —Mr. Justice'Jackson. 

VBNKATA3UBBIAH OHETTIAR— 

Petitioner 

versus 

SE3HA AIYAB— Respondent. 

Madras District Municipililies Act (V 0 /1930) s. 
30^ (3) (fc), rules framed under, r. S—Oivil Procedure. 
Code (Act V of 1908) ss. 94, 161, 0, XXXIX r. 2--Elee- 
lion petitiofx—Civil Procedure Code, applicability of 
—Elected candidates, whether can act pending enquiry 
—’Injunction, interim-^ Jurisdiction of Court to grant 
injunction—Inherent power of Oourt. 

The applioatiott oi the Civil Pcooeducd Code to 
eleotioD eoqaireii ii) dedaitely restrlofced ia r. 0 of 
the Madras Muoioipal Eleobions Rales framed under 
section 808 13) (b) of the Madras Distriob Maaiaipali> 
ties Aot to the trial of ftuite. [p* 865 ool. 2]. 

Ad interim injunotion oan only be within the 
jurisdiotion of the Judge holdirvg an inquiry into an 
eleobton petuion if that injunotion in for the pur- 
po.s 9 a of and in furtheranoe of tbe trial which he is 
eonduoting. If a Oourt o^nnot aot under seotioo 94 
and 0- XXXIX of tbe Civil Prooedure Code, eeo- 
tion 161 of the Code does not extend its powers, 
[p. 606 , ool. 1 }. 

Under tbe Madras Muoioipal Eleotion Rules 
framed in aooordanoe with seobion 808 i3) (6) of the 
Madras Diatriot Muoioipilities Aot of 1930,a Oounoil* 
lor whose eleotion is impugned on aeoount of alleged 
irregularities in the eleotion is entitled to sit in 
Oounoil till his eleotion is set aside by the Judge on 
inquiry, [p. 656, ool. 1]. 

Under r. 6 of the Madras Eleotion Oulas, a 
Diatriot Judge inquiring into an eleotion petition hes 
no jurisdiotion to grant an interim injunction 
restraining an elected candidate from taking his seat 
pending the disposal of tbe eleotion petition, [p. 666, 
ool 3 ]. 

^ The expression^ ** prooedure applicable to tbe trial 
of suits” in t. 6 of the Madras Eleotion Pulee 
does not attraot the provisions of seotion 94 or 
O. XXXIX of the Code of Civil Prroedure to an 
eleotion inquiry under tbe Aot, nor has tbe Judge 
any inherent power, to issue an injunotion. [p. 665, 
ool. 3 & 666, 00 ). 1]. 

Asiatic. Southampton Corporation, 11891)16 Ch. 
D. 148; 60 L. J. Ch. 81; 43 L T. 464; 29 W. R- 117; 
45 iJ. P. till; Richardson v. Methly Sehool$ ^card, 
(1998) 8 Ch.l610 ; 62 L. J. Ch./943; 8 B. 701; 69 Xt-T. 
808;; 43 W. R. 27,’and Safpofbawtt JBao v. The 
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Cha\nHan, itfunioipal OtMmcil. SaWap<*{, 7STa(l. Cm. 
ftl9; 46 M. Ii. J. 33; 17 Ij. W. 4«U (1933) M. W. N. 
366; 33 M. L. T, I73i;. (1928) 1. R, (M) 474. refer- 

Nd to. 

PebifeioQa utider aeoblon 115 of Aofe V of 
1908 Aod aeobion 107 of bho Governmsnfc of 
India Aob praying the High Court bo reviae 
the orders of the Diabriob (jourb, TriohiDopoly, 
dated the 30bh September 1929 aod the 3rd 
November, 1922 in T. S. No. 625 of 1922 and 
I. A. No. 630 of 1922 respectively in O. P. 
No. 147 of 1922. 

Dr. S. Swaminadan, for the Petitioner. 

Messrs. T. B. Venk^tarama Sastrp and 
K. S. Sankara Aiyar, for the 'Reeponlenb. 

JUDGMENT —This is a petition under 
section 115 of Act V of 1903, and aeobion 107, 
Government of India Act. 

Petitioner and respondent were the only 
two candidates at the election held on 22Dd 
September, 1922 for the appolatmenb of a 
Councillor bo represent the i2th Ward of the 
Triobinopoly Municipality. The petitioner 
was declared duly elected, and respondent 
filed a petition before the District Judge of 
Triobinopoly under the rules framed in accord¬ 
ance with section 303 (2) (6), Madras Act V of 
1920. While the inquiry into this petition 
was pending the respondent applied in I. A 
No 625 of 1922 purporting bo be under sec¬ 
tions 94, 141, 161 and O. NKXTN r. 2 of the 
Civil Procedure Code that the present peti¬ 
tioner be restrained by a temporary injunction 
from taking bis seat in the Municipal Council 
until the disposal of the petition. In his order 
on this application ^ated SOth October 1922| 
the District Judge restrained the petitioner by 
interim injunction from taking his seat in the 
Council. Hence this revision petition. 

The question for determination is whether 
the District Judge had jurisdicblon to pass such 
an injnnotion. Rule 1 of th6 Rules for tho de* 
oision of disputes as to the validity of an elec¬ 
tion lays down that ‘no election held under the 
Madras District Municipalities Aob shall be 
called in question except by an eleotioa peti¬ 
tion presented in accordance with those rules. 
Under r. 6. 

"Every election petition shall be inquired 
into by the Judge as nearly as may be in ao- 
bordanoe with the procedure applicable under 
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the Civil Procedure Code 1908 to the trial of 

suits. ^ 

It is argued for the potibioner that procedure 
applioablo to the trial of suits’ cannot include 
the power bo pass an interim injunotion of the 
sort in question while on behalf of respondent 
it is contended that r. 6 does convey such 
power and in any case the District Judge has 
a residuary power which enables him bo take 
such action under the Code as may seem pro¬ 
per during the course of the enquiry. 

It is to be noted that the application of the 
Civil Procedure Code bo the inquiries U deOni- 
tely restricted in r. 6 to the trial of suits. Had 
the Government intended that the Judge in an 
election inquiry should have the same powers 
as he has in the exercise of his original juris¬ 
diction, this presumably would have been 
stated in berms. In this oonneotion r. 6 may 
be compared with section 5 of the Provincial 
Insolvency Aob where full powers are conferred 
upon the Insolvency Court, although the 
differences in the wording of the respective 
clauses is significant. An interim injunction 
can only be within the jurisdiction of the Judge 
holding an inquiry into au election petition if 
that injunction is for the purposes of and in 
furtherance of the trial which he is conducting. 
But a temporary iDjunotion under O. XXXIX, 
r. 2 is not necessarily for the purposes of the 
trial Section 94, Civil Procedure Code out 
of which O. XXXIX, arises is framed gener¬ 
ally ‘ in order bo prevent‘the ends of justice 
from being defeated.’ and then, under 

O. XXXIX, r. 2. 

“ In any suit for restraining the defendant 
from committing .... an injury 
the plaintiff may apply bo the Court for 
a temporary injuDotiou bo restrain the 
defendant from committing the injury." 

An injunction restraining an elected candi¬ 
date from baking his seat may be in the ends 
of justice assuming that there is prima faoie 
ground for holding his election to have been 
so irregular that any act consequential upon 
that eleotioa is a fraud upon the defeated can¬ 
didate, but such an injunction in no way affects 
the conduct of the trial. A Court which issues 
such an injunotioa is really proceeding as if ib 
were seized of the case in the ordinary exer¬ 
cise of its civil jurisdiction and nob as ft 
Court iaquiriug under special rules into the 
validity of au election. And under r, 1‘ ftn 
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eldotion can only be oalled into question by 
a petition presented under the rules. When 
the party is specially prohibited {rom invoking 
the Civil Courts in the ordinary exeroisa of 
their judicial functions, I can see no warrant 
for a Court importing into the inquiry its 
ordinary Civil powers of its own motion. And, 
of course, if a Court cannot act under 
section 94 and O, XXX.IX, section 1 does 
not extend its powers. The learned District 
Judge has justified his order in I. A. No. 
630 of 1922 011 the ground that it is better 
that a oouDoiilor whose qualifications for 
his office are questioned, does not take part 
in an election {i. e., does not sit as councillor 
and vote for the election of (Chairman) as that 
may lead to questions about the validity of the 
election. Had the disqualification in question 
been one falling within the provisions of sec¬ 
tion 50, there could be no such diffioulty be¬ 
cause it is expressly provided in section 51, 
clause 3, that pending the decision of the Dis¬ 
trict Judge after inquiry into the alleged dis¬ 
qualification, the Gouncillor shall be deemed to 
be qualified. By parity of reasoning I think 
that the councillor whose election is impugned 
on account of alleged irregularities may also 

be deemed to be qualified pending the Judge's 
decision. 


The rules under section 302 (2) (6) do not 
contain a provision similar to that in sec¬ 
tion 51, but in r. 13 it is laid down that where 
an election is declared void the seat of the ret¬ 
urned candidate shall be deemed to be vacant 
from the date of the Judge's order, which 
implies that up to the date of the Judge’s order 
the unseated oounoillor shall be deemed to 
have been qualified. 


Therefore I find no reason to hold that 

Government mast neoessarily have intended 

that a power of granting interim injnnotioas 

Bhould vest m the Judge inquiring under r 6 

The Eoghsh deoisions to which attention lias 

V Soitf/MTOpJon Girpor.t. 

‘ . u -Board (2) 
establish that the Court of Ohanoery has exer. 

oised thi^s power of granting injnnotioas, but I 

do not think it is deoidad that in the exeroisa of 

fcbeir ordinary judicial functions the Indian 


(1) (1881) 16 Ch.D.n41:60J:.. J. Oh 
T. 46* ; 29 W. R. 117 ; 45 J. P. Ul, 

. (2) (1398) 3 Oh. 610 ; 62 L. J Oh. 9iq • 

69 'Ii,T. 80 a; 42 W. a. 27 . . 


31; 43 £ 1 . 
3 R. 701; 


Oourts acting under O. XXXIX, r. 2 can exer¬ 
cise this power of. Sarv^thama Rao vJ Chairman 
Municipal Council, Saidapet (3). The ques- 
fcion is whether this power has been carried 
into the sp'iOial rules for election enquiries, 
and in this connection the English oases are 
valuable chiefly as showing that such powers 
should be exercised with the greatest discrimi¬ 
nation. In Aslait V. Southampton Corporation 
(1) the Corporation was restrained from declar¬ 
ing the office held by plaintiff void. (Hero, it 
may bo noted, the stitus quo was preserved 
by the interim order of the Court which is 
very different from temporarily unseating an 
elected candidate). 

In the course of that ruling Jesse!. M. B., 
observes at p. 148 that the mere fact that 
Some prooeeding was being taken to testa a 
right to oontinue in an office was never con¬ 
sidered a ground for interfering by injunction; 
because the old Court of Chancery never 
interfered if a legal right only was in question. 
The Judicature Act, 1873 conferred upon 
Courts the right of granting iDjuncbions bub as 
a general rule, the Court only interfere?! when 
there is some question of property; though 
there may be interference evea when personal 
status is the only thing in questlorj. 

This case is considered in Richardson v. 
Methly School Board (2), where certain doubts 
in respect oitAslait v. Southampton Corpora* 
lion ( 1 ) are discussed, bub the Court oonoludas 
by granting a similar injunctioa. That the Court 
if Chancery has exercised this power is no 
warrant for assuming that it was meant to be 
•Deluded by Government within the provisions 
of r. 6, and it is not disputed that Indian 
Courts in the exercise of their ordinary fane- 
tioQS under the Civil Procedure Code wouM 
have such power of granting injunction. I 
find that the District Judge acted without juris- 
diobioQ in grautiug an interim injunction by 
hia order on I. A. No. 625 of 1922, dated 30bh 
October 1922, and order that it be oanoeUed. 

Bespoadenb will pay the cost of the peti¬ 
tioner. 

The District Judge after hearing the present 
petitiouer reaffirmed the interim injunctioa in 
his order of 3rJ Nevember 1922 and that 

(3) 79 lad. Oea. 619 ; 45 M. L 2.22:17 L. W. 
431 ; (1923) M. W. N. 286 ; 32 M. Ci. T. 178 ; 

A* I* R- (M). 475, 
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order is Bought) lo be revised in G. B. P. 
No. 809 of 1929 which muet also be allowed 
on the Bame grounds but without oosts. 

Z. K. Revision allotoed. 


OUDH JUDICIAL COMMISSIONER S 

COUKT. 

Execution Decree Appeal No. 17 of 1924. 

August 1, 1924. 

Present i—Mr. Kendall, A. J. 0. 


THAKUR NARINDAR BIKRAMJIT SINGH 
—Judgment-Debtor—Appellant 

versus 


SETH SUKHKHAN DAL—Decree. 

Holder—Respondent, 


Civil Procedure Code {Act V o/ 1J03). 0. XX/, r. 66 
-Sale proclamation--Plan of property, whemr 

necessary. 


A sale proolamation U not nooesaarily vitiated by 
the fact that no plan of the house proposed to he gold 
was attached thereto as auoh a pUn is not pre=?oribed 
by law. [p. 667, ool. 3.] 


Appeal from the order of the Subordinate 
Judge, Sitapar, dated 27th February 1924. 

Mr. AU Zaheer, for the Appellant. 

Mr. A. P. Sen, for the Respondent. 


JUDGMENT.— This is an appeal againBt 
the order of the learned Subordinate Judge of 
Sitapur rejecting the appellant e obj ection to 

the Bale proclamation publiebed 
The appeal waB made on the grounds that tne 
Court should not have disallowed the request 
of the applicant to have a plan of the house 
attached to the proclamation, and it has also 
been stated in argument, though it is not 
mentioned in the grounds of appeal, tnai 
the Court refused to enquire into and 
make an estimate of the value of the house. 
It is argued that there are material irregu- 
laiilies which vitiate the sale proclama¬ 
tion. We have esamined the proclamation 
and find that it speoideB the boundaries of the 
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house and the Municipal tax payable on it, 
and that it gives the judgment-debtor’s esti- 
mate of the value. This appears to be all 
that O. XXI, r. 66, Soh. 1 of the Civil 
Procedure Code requires of a Court. The 
addition of a plan cf the house does not ap¬ 
pear to us to be likely to add very much to 
the intormation given to any iotending pur- 
chaser and it is oertaiuly not prescribed by 
law. It may be mentioned that the judgment- 
debtor made bis hrst objection to the proola- 
maticu on 12tb October 1923, and in bhis he 
said nothing about the plan though be men¬ 
tioned tbe omission of an estimate of the 
value of the house. It was not until Febru¬ 
ary 27, 1924, that he said anything about tbe 
plan and be then oliered to have one prepared. 
It does not seem to us that there is anything 
in bis objections beyond a desire to prolong 
the sale proceedings as much as possible. We 
therefore dismiss tbe appeal with costs. 

o, B. Appeal ditmiseed. 


PATNA HIGH COURT 

Civil Revision No. 205 of 1923. 

May 9, 1924. 

Present i —Mr. Justice Jwala Prasad and 

Mr. Justice Foster. 

MANI DAL AND OTHERS—Petitioners 

versus 

DCRGA PRASAD AND OTHERS—OPPOSITE 

Party. 

Civil Procedure Code {Act V of 1908), s. 116*“ 
Govemvient of India Act (5 & 6 Ocs- V, C, 61)^, 107— 
Free Act {VU of 187 0)«. 7 \1V), IV) Interlocuton. Court 
order tolun caw be revised^Order demanding improper 
Court fci^Bigh Court, whether unit mierjete tn rtvi- 
Uoix-i, ase dttxdtd, vieamng o/—Cratr to pay ar 
valoiem Court fie^Court, wheihtr can revtow us otoy 
orders Payment of addntonal fee whether operates as 

estoppel. 

Ihe piinoiple U that ordinaiily an interlooatory 
Older is not capable of revision, painoulatly when 
there is another remedy available to tbe injured party; 
but vkbere the order oomplaiced agaiosi is such as ii 
calculated lo cause irieiarable loss to the injuiM 
party and there is no right of appeal and no remedy 
available to the party an interlocutory order may ^ 
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revised under section 115 of the Civil Procedure 
Code read with section 16 ol the Charter Act. (iseo- 
tion 107 of the Government of India Aetj 
[p. 670, col. Ij 

Amjad AH v. AH Jlussain Johar, 6 Ind. Cas. 574; 
16 C. W. hJJl 863; I'i C. L. J. 619; Chai^draiinxiH Kocr 
v» Basdeo I^iarain Htngh, 49 Ind. -Cas. 442; 4 P. Li. J. 

67, relied on. 

An order demanding an improper Court-fee involv¬ 
ing iurisdiotion of the Court to try or not to try 
the suit, though an interlocutory order fulfils 
the test referred lo above and will, in my 
opinion, attract the levisional jurisdiction or the 
Court under section 115 of the Prooedute Code 
and section 101 of the Government of India 
Act, the deoision of matters relating to Court- 
lees will be deoision of a “oase" within the meaning 
of the word in section 116 ol the Code. [p. 671, ool. l.j 

Balahmkna Udayar v. Vasudeva Ayer, 40 Ind.tCas. 
660; 44 1. A. 261; 16 A. L. J. 646; 2 P. L. W. lOi; 33 
M. L. J. 69 ; 26 0. L. J. 148, lU Bom. L. it. 716 • 
(1917) M. W. W. 62S; 40 M. 793 ; 6 L. W. 6U1 ; 22 C. 
W« N. 60; 11 Bur. L. T. 48 tP> G.y, followed. 

The Court has a right to determine an issue rightly 
or wrongly and a wrong deoision initseU will not at¬ 
tract the tevisionai jurisaiction of ibis Court: if on 
account of its wrong deoision the Court refuses to 
exero.se a jurisdiction vested in by law or execoise a 
jurisdioKion not vested m law, the tevisional 
juiisdiotion of the High Court will come 
in. 'Ihus if the Court wrongly aeoides the issue as 
to Court-fee holding that the suit oomes undue a 
pattioular oiauae of the Court Pees Aoi and asks the 
plaintiS to pay additional Court-fee before his suit 
oan be entertained and the real issues can be tried, 
the Court refuses to tty the case and exercise its 
jurisdiotioa unless the proper Court-fee is paid, buoh 
an order will be capable of revision [p. 6v2, ooi. i.j 

Amir Sassan E]ian v. Bheo Baksk Sinyh, 111, a. 
237; 11 0. 6; 4 Sai. P. C. J. 569; ICaJtque and Jacksvu’s, 
V. 0. ^’o 88: 6 Ind. Geo. Bj 7oy (P, 0.;, bhiw 
Brosdd Bungshidhur v. liamcJtunder Jdaribux, 23 ind. 
Cas. 977; 41 Or. 323, referred to. 

Plaintiffs sued to recover possession of the estate 
of one C upon the deed of his widow K on the ground 
that they were the nearest reversionary heirs of C. 
They paid Court-fee on ten times the Government 
revenue under section 7 olau&e (v) of the Court Pees 
Act, but the Court ordered payment of auvalorem 
♦Court-fees under clause liv) on hs. 6,200 the valua¬ 
tion put by theplaintifls. 'Ibe additional court-lee was 
paid. Subsequently the Court assessed the value of 
the properties at Bb. 19,060 and hxiDg the value of 
the suit at that sum ordered the piaintihs to pay the 
dehoit Couit.fee wuhin 3 weeks, ihe plaintilis 'there¬ 
upon put in an apphoation for review of this order 
but the Court rejected this application, 'ihe pUint* 
ifls hied a petition of revision in the High Court. 

(1) that, the fact that the plaintiOs paid a small 
pum demanded by the Court in the uist intanoe did 
not preclude them from disputing the subsequent 
ii<| 0 ipi 0 h 9 | the ^'Ourt demanding a very high sum on 


the ground that ad velorem Court fees was payable 
under section 7 clause (IV) of the Act; [p. 672, ool. 2.] 

(2) that the Court was oompetent to review its 
order and was wrong in holding that the application 
for review was not maintainable so long as the first 
order demanding ad valorem Court-fee was not sought 
to be reviewed ; [p. C78, ool. 2.] 


V. Jiaioes JSaratn Singh, 49 Ind. 
Gas. 442, 4 B.,L. J. 67, followed. 


(8) that the High Court could interfere in revision 
with the order demanding additional Couit-fees. 

Lp. 672, ool. IJ 




/l^ 7 . “owever, the suit fell under s. 7, clause 

(IV) and not clause IV) of the Court-fees Aot, and 
advaiorem Court-fees were payable. 


Bevision from'on order of Officiating Addi- 
bonal Subordinate Judge, Gaya, dated the 6th 
May, 1923. 


MesBrs. Shiveshwar Dayal and hrij Ki$- 
hore trasad, for the Petitioners. 

Mr. Anand Prasad, for Mr. Bai, OurusaroM 
Prasad, tor the Opposite Party. 


JUDGMENT 


Jw&lft PrAsad, J. —This is an applioation in 
revision. The piaintihs are the petitioners 
betore us. They have instituted a suit in the 
Court of the 2nd Subordinate Judge of Gaya 
for recovery of poBsession of the estate of one 
Cbarazijivi Lai upon the death of his widow 
Musammat Kavilasi Kuer who diedo n the 
14th March 1922, on the ground that they 
are the nearest reveiBionary heirs of Gbaran- 
jivi Lai, They allege in the plaint that 
Charanjivi Lai died about 20 yeafs 
and bis widow Musammat Kavaiasi Kuer 
succeeded him and came into posBessidn of 
his t-roperty, She died on the 14th March 
1922, leaving her surviving the plaintitfs 
Nos. 1 to 6 who are the neareBt rever¬ 
sioners, and as such they wanted to take poBBes- 
sion of the property in dispute, but the defend- 
ants interfered with and themselves took pos- 
sesBion of the property prodneing a deed of 
gift, dated the lOth Pebruaty 1922, said to 
have been executed by Musammat Kavaiasi 
Kuer in their iavour. The plaintitis deny the 
genuinenesB and validity of the deed of gift set 
up by the defendants and impugn it as being 
null, void and inoperative as against the plaint¬ 
iffs* right aB the next reversioners. They fur¬ 
ther say that on a perusal ot the deed of gift 
lb appears that the defendants have got false 
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■featementB, as to their being sapinda Qotias and 
reversionary heirs of Charanjivi Lai, insert¬ 
ed in the deed of gift; whereas the defendants 
have no oonoorn with Charanjivi Lai’s branch, 
nor are they gotias. Upon these allegations the 
plaintiffs olaim the following relief:— 

“ That on adjudioation of the title of the 
plaintiffs Nos. 1 to 6 to sueoessiou and of 
plaintiffs Nos. 7 to 9 by virtue of their 
purohase under the deed of sale, dated 
26th June 1922, executed by the plaintiffs 
Nos. 1 to d in their favour, the plaintiffs 
should be given se6r possession of the disputed 
property by ousting the defendants. 

They also olaim mesne profits. 

The cause of action is said to have arisen 
on the 14th March 1922, the date of the 
death of the Musdmmat. 

The plaintiffs valued the suit at Rs. 5,200 
for the purpose of jurisdiction and paid Court- 
fee on ten times the Government Revenue 
under Section 7, clause (5) of the Court-fees 
Act. On the 20bh July 1922, the Subordinate 
Judge passed the following order :— 

" The Court-fee-paid under article 7, clause 
(6) is insufficient. The plaintiffs should 
file ad vaforsm Court-fee within a week." 

On the 22nd July 1922 the plaintiffs paid 
the additional Court-fee of Rs. 27:1-12-0 
making a total of Rs. 285. This was reported 
to be sufficient, and the plaint was registered 

on that very day. 

On the 30th October 1922, the defendants 
filed their written statement wherein inters aha 
they pleaded that the property was onderva- 
lued and the Court-fee paid was insufficient. 

On the 8bh November 1922, amongst others, 
the following issues were framed. 

3. Is the suit undervalued and the Court- 

fee paid insufficient ?" 

4. Are the plaintiffs Nos. 1 to 6 the nearest 

reversioners of Charanjivi Lai?" 

6. Is the deed of gift, dated 10th February 

1922. alleged to have been executed 
by Musammat Kavilasi Kuer a genuine 
and valid document and binding upon 
the plaintiffs?" 

7. Are the plaintiffs entitled to recover poss¬ 

ession of the properties in siut ? If 
BO, with what amount of mesne profits 

• * • • ^ _ nf> 

U any ? 


On the 3rd April 1923 under orders of the 
District Judge the suit was transferred to the 
file of the Additional Subordinate Judge for 
disposal. 

On the 23rd April 1923 the issue as to 
Court-fee was tried in the first instance, and 
upon the evidence adduced by the parties the 
Court assessed the value of the properties at 
Rs. 19,060, and 6xing the value of the suit at 
that sum ordered the plsintiQs to pay the 
detioit Court-fee within 3 weeks. 

On the 3rd of May 1923 the petitioners 
applied to the Court below for review of this 
order and for recalling the same under O, 
XLVII. r. 1. read with Section 161 of the Civil 
Procedure Code. The ground upon which the 
review was sought was that the plaintiffs 
suit was only for recovery of possession and 
as such the Court-fee leviable was under 
Section 7, clause (v) (a) of the Court Fees Act 
upon ten times the Government Revenue, and 
not upon the value of the properties under 
Section 7. clause (iv) (c); and in support of 
their contention they relied upon the Special 
Bench case of Bam Sumran Prasad v. Gobind 
Das (1), which they cited in their petition of 

review. 

On the 5th of May 1923, after hearing the 
parties the Court rejected the petition. 
Aggrieved by this order the plaintiffs have 
come to this Court and pray that the same be 
set aside. 

It is urged as a preliminary objection on be¬ 
half of the defendants—opposite party that the 
order of the 23rd April is nob capable of revi¬ 
sion, inasmuch as it is an interlocutory order 
only and the plaintiffs ought to have waited 
until their plaint was rejected under O. VII, r 
11 of the Code and then appealed against the 
final order rejecting the plaint, which comes 
within the definition of **deoree’’ in flection 2, 
clause (2) of the Code. In support of this 
contention reference has been made to the 
following oases:— 

Sheopal Singh v. Badri Singh (2), J. G. Guise 

Jaisraj {Z), Gopal Dasv. Alaf Khan (4), 

(1) 68 Ind. Oas 70! ; Q K L T- 701; (1932) Pat- 
391; 4 U P. L. R. (Put.) 75; (1923) A I. R- (Pat) 
615: 1 P. L. R. 1; 2 Pat. 125 (S. B.) 

(2) 38 led. Caa. 206- 

I9» 16 A. 406; A- W. N. (1893) 172; 7 Ind. Deo. 
(N. B.)979. ^ 

(4) 11 A. 888; A. W. N. (1889) 161; 6 Ind. Dm. 
(N. B.) 679. 
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Chattar Singh v. Lekhraj Singh (6), Farid 
Akm-id V. Dulari Bibi (bj, In re H. R, The 
Rizam of Hyderabad (.7), Harumoozi v. Ayesha 
(8), and Ckandi Hay v. KripaL Bay (9). 

These cases do not relate to Court-fee mat¬ 
ter and immediate remedy by way of appeal 
was available to the injured party. As to 
whether an order demanding additional Court- 
fee is capable of revision there has been diver¬ 
gence of opinion. On the one hand, it has been 
held that an order demanding additional 
Court-fee is not capable of revision on the 
ground that the plaintiti could make default 
in the payment and have his plaint rejected 
and thus be able to question the order in appeal 
vide Gobindui Das Rath v. Nitya Kali Dasi 

Lai v. Hoshan Lai Ui). Lacimibati 
Kumari v. Nandkumar Singh and Bhttb- 
neshwari Prasad v. Mohan Lai (13). 

A contrary view is taken in the cases of 
Bankey Bthari v. Bam Bahadur (UJ, and 
Nauratan Lai v. Wilford Joseph Stephenson 

(15). in these cases it was held that the High 
Court can interfere at that stage of the case 
regarding the erroneous boding as to the Court- 
fee payable and thus save the parties from 
litigation, unnecessary expense and undue 
delay. There is, however, no confiiot in the 
principle underlying these conflioting decisions. 
That principle is that ordinarily an interlocu¬ 
tory order is not capable of revision, particu¬ 
larly when there is another remedy available to 
the injured party ; but where the order com¬ 
plained against is such as is calculated to cause 
irreparable loss to the injured party and there 
is no right of appeal and no remedy available 
to the party, an interlocutory order may be 
revised under section 115 of the Civil Proce¬ 
dure Code read with section 15 of the Charter 
Act (section 107 of the Government of India 

(5) 6 A* 293; A. W. N. (i839j 39; S led. Deo. (N. S.) 
281 . 

(ii) 6 A. 238; A. W. N. (1884) 45; 3 Ind. Deo. 
(N t ) 842. 

(7) 9 M 256; 9 lad. Deo (N. S J 576. 

(8) 67 lad Oas 421; 1 P. L T. 2'J6; 6 P. L. J. 416. 

(9) 10 lad Oas. SOo: 16 G. W. K. 682. 

(lOj 61 Ind. Gas. 581; 

(11) 53 lad. Gas. 427; 120 F. B. 1919. 

(12) 56 ind. Gas. 649; 1 P- L. T. 268. 

(15) 66 Ind. Gas. 7o6; 1 P. L. T. 6. 

(14) 44 Ind. Gas. 891; (1918) Pat. 223 ; 4 P. L. J. 
191; 4 .P. h. W. 281. 

(16) 60 lad Oai. 470; 4 P. L. J. 196. 


Act). These are the tests laid down on a 
review of authorities both English and Indian 
in the case of Amjad Ali v. Ali Hussain 
Johar (16), as also in the case of Chandra* 
mani Eoer v. Basdeo Narain Singh (17), 
and would seem to have been now generally 
accepted. 

The question whether an order directing 
additional Court-fee to be paid satisBes the 
aforesaid tests depends upon the oiroum- 
stances of each case. If it is an order merely 
assessing valuation of the property and the 
only question involved is as to the amount 
upon which the Court-fee has to be paid, the 
decision of the Court of First Instance would 
appear to be Bnal under section 12 of the 
Court Fees Act. That section has been enact¬ 
ed in the interest of revenue and is final so 
far as that Court is ooDoerned. There will 
be no appeal or revision from that order. But 
the question may under certain oiroum- 
stances be raised in an appeal from the final 
decree made in the suit. Where however, 
the question, is under what provision of the 
Court Fees Act the relief sought for in the 
plaint comes or under which category the suit 
falls, the decision of the First Court is not 
final: vide Dada Bhau Kithur v. Nagesh 
Bamchandra (18), Studd v. Mali Mahto (19), 
Kanaran v. Komappan (20), Chunia v. 
Bamdial (21) and other oases cited in 
Mr. Agarwala’s Vademecunit volume I, edition 
1917, pages 38 and 39; and where it 
involves the jurisdiction of the Court 
to try the suit the decision involves a 
question of jurisdiction, and a wrong deci¬ 
sion on the point would amount to en 
assumption of the jurisdiction not vested in 
law, or a failure to exercise the jurisdiction 
vested in law. If the question of jurisdiction 
is thus involved it will be a fit ease for revi¬ 
sion in order to declare that the Court ought 
not to exercise the jurisdiction where it assom- 
ed the jurisdiotion not vested in law or where 
it refused to exercise the jurisdiotion, as the 

(16) 6 Ind. Gas. 574; 16 0. W. N. 353 ; 12 0. If. J* 

(17) 49 Ind. Gas. 442; 4 P. L J. 67. 

(18) n B. 486; 12 lad. Deo. (N. S.) 323. 

(19) 36 0 u34 

(90) 14 M. 169; 6 Ind. Deo. (N. B.) 12a 
(21) 1A.960; 1 Ind. Jai 66 1; llnd. Deo. (N. 
974. 
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OftSO may be, on aooount of its wroo^ deoisloo 
on the poiot. True, there is aa appeal from the 
order rejeobinf* the plaint upon failure of the 
plaintiff bo pay the additional Court-foe, but 
that will bo a subsequont ovont and will 
give rise to a separato cause of action. Tbero 
is no appeal or any other remedy from tlie 
order itself demanding the additional Court-fee 
and the payment of proper Court-foe may be 
an irremodiablo iniury and sometimes the 
plaintiff might not be able bo pay the large 
sum demanded, as when a suit oould properly 
be insbituted on a Court-fee of Rs. 15.and ad 
valorem court-fee of many thousand rupees 
is demanded. Suppose the plaintiff pays the 
improper Court-fee demanded and tbo su'.t is 
ultimately decreed in his favour. The defend¬ 
ant does nob appeal from the decree, and the 
plaintiff need not appeal. The wrong deoision 
upon the Court-fee whioh has caused 
monetary loss to the plaintiff remains 
unredresBod. The plaintiff will in such 
a case have no remedy to redress him¬ 
self of the wrong and to have refund of the 
improper Court-fee paid by him. Therefore, 
in my view, it is wrong to say that the plaint¬ 
iff ought to have waited bill his plaint is dis¬ 
missed and then pay another Court-fee for 
lodging an appeal against the hnal decree and 
thus ultimately get a redress whioh in many 
instances may not be sufficient. Again, an 
improper order demanding unjustifiable Court- 
fee amounts to telling the plaintiff that the 
Court will not proceed with the trial of the 
suit on merits although the plaintiff has, in 
fact, paid the Court-fee. This will be a refusal 
to exercise jurisdiction whioh upon the suffi¬ 
ciently stamped plaint the Court was bound 
to exercise. Thus, an order demanding an im¬ 
proper Court-fee involving jurisdiobion of the 
Court to try or not to try the suit though 
an interlocutory order fulfills the bests 
referred to above and will, in my opinion, 
attract the revisional jurisdiction of the Court 
under section 1 l 5 of tne Civil Procedure Code 
and seotion 10 J of the Government of India 
Act. To deny the power of revision in the 
High Court in such cases would be to allow 
the Subordinate Courts ti pass whimsical 
orders and thereby refuse bo try the suit and 
exercise jurisdiction and there might be no re¬ 
medy available to the plaintiff as was pointed 
by their Ijordships of the Judicial Committee 
in the case of Balkrithna Udayar y. VasiMdeva 


Ahjar (22), though in a case of different 
nature. As bo whether interlooiitory orders in 
such matters dooida a ease under Section 115 
of the Code, their Lordships in that very case 
point out that the word “case” is not defined 
and in their opinion it cannot be confined to a 
litigation in which there is a plaintiff, who 
seeks to pray for a relief or damages or other¬ 
wise, against a defendant who is before the 
Court. Therefore, the dooision of matters re¬ 
lating to Court-fees will be decisions of a case 
within the meaning of the word in seotion 115 
of the Code. 

In Priva Sha v. Surajmal Martoari (23), it 
was held that the determination of the 
question under what provision or section 
of the Court Fees Act the fee is charge¬ 
able may essentially relate to the juris¬ 
diction of the Court to entertain the 
suit, and in Suniermal Marwarl v. Jessie 
Caroline Murray (24), it was observed 
that such a question as to class and not 
merely valuation of a suit may give rise not 
only to a right of appeal but of revision under 
section 115 of the Civil Procedure Code and 
section 15 of the Charter Act. 

It is then said on behalf of the opposite 
party that the question as to Court-fee was 
one of the issues in the case and the other 
issues have not yet been determined, and a re¬ 
vision of the decision upon that issue is not 
permissible as it would amount to a decision 
of the case piecemeal. It is true that a case 
should not be tried issue by issue and that the 
parties should not come to this Court until all 
the issues are determined and the case finally 
disposed of. This is upon the ground of con¬ 
venience and does not bar the revisional juris¬ 
diction of this Court when the determination 
of one of the issues in the case goes to the 
root of the jurisdiction of the Trial Court to 
determine the remaining issues. The issue as 
to Court-fee is a preliminary issue and unlike 
other issues in bar, such as issues of res judi¬ 
cata and limitation, does not immediately put 
an end to the suit. The Court has bo deter¬ 
mine whether sufficient Court-fee has been 

(22) 10 IqA Ofta. 650; 44 I A. 261; 16 A. Ti. J. 
645: 2 P.-L. W 101 : 83 M. 0. /. 69 ; 36 0. L. J. 

Bom.ua. 715: <19'7) M. W. N 638; 40 
M. 793; 6 L. W. 501; 22 0 W. i?. 60 ; H Bur, L. T. 
4S (P. 0.) 

(33) 16 lad. Gas. 676; 16 0. L J. 87l;17 0. W. N. 608. 

(24) 16 Ind. Gas. 963; 16 0. L. J. 375. 
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paid before it eaberbaiDe a suit or reoeives a 
plainb, under seotiou 4 of the Courb Fees Act. 
Therefore unless proper Courb-fee is paid the 
suit will nob be deemed to have been at all 
instituted. O. VII, r. 11 therefore empowers 
the Court to reject a plaint where it finds bhab 
the relief is undervalued or the plaint is in 
sufficiently stamped and the plaintiff on being 
called upon to make good the deficiency fails 
to do so. This the Courb does either when the 
plaint is filed and the defendant has nob ap¬ 
peared, or after the defendant raises an issue 
as bo the insufficiency of the Court-fee. The 
moment the Courb determines the issue as 
to Courb-fee against the plaintiff it with holds 
its hands and considers the plaint as nob 
having been properly filed at all. No 
doubt, the Court has a right to determine 
an issue rightly or wrongly and a wrong deci¬ 
sion in itself will nob attract the revisional 
jurisdiction of this Courb; vide Raja Amir 
Hansan Khan v. SheoBak sk Singh (25), and 
Skew Prasad Bungshidhur v. Ram Chunder 
Haribux (26). But, if on account of its wrong 
decision the Court refuses to exercise a jurisdic¬ 
tion vested in law or exercises the jurisdiction 
nob vested in law, the revfsional jurisdioboa 
of the High Court will come in. Thus, if 
the Court wrongly decides the issue as to 
Court- fee holding bhab the suit comes under 
a particular clause of the Courb Fees Aob and 
asks the plaintiff to pay additional Court-fee 
before his suit can be entertained and the real 
issues can be tried, the Court refuses bo try 
the case and exercise its jurisdiction unless 
the proper Court-fee is paid. Such an order 
will be capable of revision by this Court. 
Therefore the oonbcnhion of the learned 
Vakil for the opposite party is overruled. 

Next it is urged on behalf of the defendaubs- 
opposite party that the order of the 23rd 
April 1923 of the Court below was not capable 
of review so long as the order of the 20bh 
July whereby the Courb held bhab the Court- 
fee paid under section 7, clause (v) was in¬ 
sufficient and directed the plaintiffs to file ad 
va/orcm Court-fee which the plaintiffs did file, 
is set aside. This is the view taken by the 
learned Subordinate Judge, expressed as fol¬ 
lows :— 

(26)111. A. 337; 110.6; 4 Bar. P. 0. J. 659 ; 
Rafique and Jaokons P. 0. No. 8V-; 5 Ind. Deo. (N.S.) 
760 i.P. 0.) 

m\ 33 Ind. Oas. 977; 41 0. 339. 


It is to be seen that the order of the 20th 
July has not been reviewel and there is 
no prayer for setting aside that order. So 
long as that order remains, the order of 
23rd April stands correct and the latter 
order is nob by itself wrong for it simply 
calls on the plaintiffs for a further com¬ 
pliance of the previous order which he 
has once partially complied with. It is 
too late at this stage to say bhab bhab 
order was wrong.” 

The plainbiffs had paid Oourb-fee originally 
under section 7, clause (TO. The fact that they 
paid a small sum demanded by the Court ou 
the 20bh July does not preclude them from 
disputing the decision of the Court passed on 
the 23rd April demanding a very high sum on 
the ground that ad valorem Court fee was pay¬ 
able under section 7, clause (W) of the Act. 
With this view they asked the Court bo review 
the order of the 23rd April asking them to 
pay additional Courb-fee. The plaintiffs’ case 
DOW is that their original view of the clause 
under which Court-fee was leviable was 
correct and bhab the order of the Courb demand¬ 
ing ad valorem Courb-fee passed on the 20th 
July 1922 is not correct, though the plaintiffs 
did nob object to the small additional Court-fee 
then demanded. Therefore in asking the 
Courb bo review the order of the 23rd April 1923 
the plaintiffs virtually asked the Court for a 
decision that the Court-fee payable by them 
should be under clause (p^) and not under 
clause {IV} of section 7 of the Act. If the 
Courb had granted the review asked and with¬ 
drawn its order of the 23rd April, the objeot 
of the plaintiffs would have been served. Thus 
the view taken by the Court below that the 
plaintiffs cannot get the order of the 23rd April 
L923 reviewed so long as the order of the 20th 
July 1922 stands, does nob seem to be sound ; 
nor were the plaintiffs too late to ask for a re¬ 
view of the order. There is no estoppel in a 
matter of this kind, and the fact that the plaint¬ 
iffs paid without demur the small ad valorem 
Court-fee in pursuance of the order of the 20bh 
July 1922 does nob debar them from question¬ 
ing the validity or illegality of the Court deman- 
diog ad valorem Court-fee when subsequently 
the Courb demanded a much larger fee. A fresh 
cause accrued to the plaiutiffs on the 23rd April 
1923 when additional Oourb-fee was demanded, 
and they were well within their rights to urge 
that ad valorem Court-fee should not be levied, 
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There being no appeal from an order of the 
Court Sxine the valuation or demanding aidi- 
tional Court-fee, the Court had ample power 
to review its deoieion (or good and suffioioot 
reason. Apart from O. XLVIl, r. 1, the 
Court has inherent power under the new eeo- 
tion 151 of the Civil Procedure Code of 19'. 8 
to make such orders as may be necessary for 
the ends of justioe and thus to review its 
wrong orders or decisions passed previously. 
In tlie case of Amjid Ah v. Muhammad Is- 
rail (27J, a Full Bench of the Allahabad High 
Court upheld the order of the court of first 
instance reviewing its former order demanding 
additional Court-fee and holding that the 
Court-fee originally paid was sufficient In 
that case the Subordinate Judge on the th 
November held that the Court-fee paid on the 
plaint was insufficient and ordered the plaint 
to be represented within four days along 
with the deficit Court-fee. Subsequently 
the plaintiffs appeared and objected to 
the order and paid the additional Court-fee 
under protest. The plaint was then admitted 
and registered. The defendants at the bearing 
of the suit contested that the plaint as present¬ 
ed on the 16th November being insufficiently 
stamped was an invalid plaint and that as the 
deficit Court-fee was not paid till the following 
day, the suit was barred by limitation. The 
Court held that the Court-fee paid ou the 16th 
November was sufficient and that the Court 
bad acted erroneously in compelling the plaint¬ 
iffs to pay a larger sum ; and, therefore, the 
plaint as presented on the I6tb November was 
a valid plaint. The suit was ultimately dismis¬ 
sed. On appeal the District Judge held that 
the plaint was insufficiently stamped on the 
16tb November and was therefore barred. On 
second appeal a Full Bench of the Allahabad 
High Court upheld the later order of the first 
Court by which it was held that the order of 
the 16th November was erroneous. Applying 
this case to the present one the first Court was 
competent to review the order of the 23rd 
April 1923 and to hold that the order demand¬ 
ing ad valorem Court-fee was wrong, and tne 
plaint, when presented, was sufficiently stamp- 
•ed. The payment of the additional Court-tee 
in the present oa«e, as in the Full Bench case 
veierred to above, would nob in any way stand 

(87) SO A. U; A. W. liL (1897) 157i 0 lad. Deo. 

(H. &) 867. 

X 0^6 


in the wav of the Court correcting its decision 
that ad valoi'ein Court-foe was payable. 

In the case of Chan Jramani Kofr v. Basdeo 
Niira'n Simih (7), (Atkinaoo and Manuk, JJ.) 
the Court upon the objection of the defendant 
held that the Court-fee of Rs. 10 was insuffici¬ 
ent and directed the plaintiff to pay ad valo''em 
Court-fee. The plaintiff applied for review of 
that order. The review was granted and the 
order directing payment of nd va'orem Court- 
fee was set aside and tbo suit was ordered to 
proceed without payment of additional Court- 
fee. Manuk, J. reviewing all the aubnorities 
on the subject deduced certain priociples one 
of which was that before or after an order of 
demand fructifies by non-ccmpliance into a 
recorded order of rejection, the Court con¬ 
templated in section 12 of the Court Fees 
Act may for gool and sufficient reasons, 
review its own order of demand on applica¬ 
tion by the plaintiffs, or revise that order of 
its own motion. 

I entirely agree with the view taken by 
Manuk, J. in that case and I accordingly hold 
that the Subordinate Judge in this case was 
wrong in holding that the application for re¬ 
view was not maintainable so long as the 
order demanding ad vdorem Court-fee passed 
on the 20bh July 1922 was not sought to bo 
reviewed. 

The last oonbention of the learned Vakil on 
behalf of the defendants appears to be subs¬ 
tantial. The contention is that though the 
Court expressed its views that the application 
for revision was not maintainable, the Oourb 
actually did review its order and came to the 
conclusion that the plaint in the present case 
is distinguishable from that which was dealt 
with by the special Bench of this Court in the 
case of Ram Sumran Prasad v. Gohind Dos (1) 
ina-mueb as in the present case the plaintiffs 
in their plaint alleged that the defendauts 
had not ooly set up the deed of gift by 
the widow, but they also claimed to be 
the nearest reversionary heirs of the last 
bolder of the estate. Thus it is said that the 
plaintiffs bad bad to prove their title as 
against the defendants, both claiming from the 
last male holder before they could eject the de¬ 
fendants, and hence the declaration of their 
title was essential which coupled with tbio 
xnrayer for possession makes the suit a dec¬ 
laratory one with consequential relief. This no 
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doubt is a feature that distinguiebes the case 
relied upon by the petitioners, and the decision 
on the point is not free flora difficulty and is 
such upon ^hich opinions may vary. There¬ 
fore it will not be a sound discretion to decide 
the point in revision when the question may 
crop up again in appeal from the hnal decree 
made in the case. 

I would therefore reject the application and 
would allow the plaintiffs to pay the addition¬ 
al Court-fee which had been demanded hy 
the Court below, within three weeks from the 
date of communication of this order by the 
Court below to the plaintiffs. The applica¬ 
tion is accordingly rejected with costs; hear¬ 
ing fee one gold mobur. 

Foster, J. —I agree that this application 
cannot be entertained. 

K. s. D. Application rejected. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 


Filst Civil Appeal No. 28 of 1922. 

October 25, 1923. 

Present ^Mr. Wazir Hasan, A. J. 0., and 

Mr. Neave, A. J. C. 

UaUnt SARABJIT BHABTI— Defend¬ 
ant—Appellant 

•oersus 


GAURl NATH KAKAJI DHARM KARIYA 
DHUREIN and others—Plaintiffs 

—Respondents. 


Civil Procedure Code (Act V of 19081, s. 92— 
mabaot. whether (rustee —CtviJ Courts whether can 
remove mahant—TVorsJit^^pers of temple^ whether can 

institute suit. 


The Mahant of a temple is a truetee, and temple 
nropetty is trust property within the meaning of 
aeobion 92 of the Civil Prooeduce Code [r. 676, ool. 2.] 


P/itn Parfcash Da« V. Anand Das. 83 Tnd. Cae. 683; 
G 707* (1910) 1 M W. N. 406; 20 0. W. N. 802; 14 
A.L,J. 621; 31 M. L.J, 1; 18 Bom. L. B. 490; 8 


L W. 556 : 24 C. L. J. 116; 20 M. L. T. 267; 481. A. 
78 (P- 0 J, followed. 

Vidya Varuthi Thirthaswamigal v. Balusami Afper, 
66 Ind. Gas. 161; 44 M. 831; (1921) M. W. N. 449; 41 
M. L 3. 346; 3 U- P. L. R. (P. 0 ) 62; 15 L. W. 78; 
30 M Ii T. 66.8 PL. T. 245 ; 48 I. A; 302 ; 26 
C. W. N 637; 24 Bom. L R. 629; 20 A. L. J. 497; 
(1922) A, I. R (P. C*) 123 (P. C.). distinguished 

A Civil Court: oannot interfere with the spiritual 
fuDObions of a mahant but it oan remove him (rom 
the control of and oonnection with a religious or 
oh:iritable endowment, and prevent him from aobing 
as mahant in fature [p. 677, ool. 1.] 

Shailajananda Dut Jka ▼. Tftnashananda Dut 
Jha, 2 C. L J. 4(i0; Strtman Sadagopa v. Krishna 
Taiaf^hanyar, 1 M 801; Manohar Ganesh Thamhekar 
V. Lakshmiratn Qovindrant, 12 Bom- 247 ; 12 Ind. 
Jur 337; n Ind. Deo «N S) (60; Chota Lakshmu 
ram v. Mannhara Oanash Thambekar, 24 B. 50 ; 2 
Pom. L R! 6l6. 4 0. W. N. 28; 26 I. A 199: 7 Sat. P. 
0. J. 559; 12 Ind, Deo. (N. S ) 670 (P. C.), referred to. 

The worshippers of a temple are the true beueft- 
ciarieit of the endowment, and are competent to insti¬ 
tute a putt under seotion 93 ol the Civil Procedure 
Code, with, respeot to the temple 'properties, [p 677. 
ool. 9.] 

Sriniva-su- Chariar v Evalappa Hudaliart 68 Ind. 
Cas. 1; 46 M. 666 at p. 681; 81 M. L T. 1; 16 L W. 
247: 48 M. L. J. 5S6; 24 Bom L. R 12)4; (1923) A. I. 
B. (P. C.) 825; 86 C. L. J. 521; 27 C. W. N. 317; 21 
A. L J. 260 iP. 0. ; Jawahra v. Ahbar Busatn, 7 A. 
178 at p. 184; A. W. N. (1884) 824; 2 Ind. Deo. (N. S.) 
890 (F. B't relied on. 

Appeal against the judgment and decree of 
the District Judge, Fyzabad, dated 9th May 
1922. 

Messrs. Niamat Ullah and AH Zdheett for 

the Appellant. 

Messrs. A. P. Sen and H. K, Ghosh, for the 
Respondents. 

JUDGMENT —This is an appeal against 
an order under section 92 ot the Civil Proce¬ 
dure Code, of the District Judge of Fyzabad 
granting to plaintiffs—respondents a decree for 
the removal of the appellant, Mahant SarabRt 
Bharti. from the managership of the temple 
of Nagashwarnath at Ajudbia and the manage¬ 
ment of trust property and funds. The learn¬ 
ed District Judge further drew up a soheme of 
management for the future administration of 
the temple property. 

Four points have bean taken in arguing thi* 
appeal.— 
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(1) That the appellant is nob a brusbuo and 
that the temple property does not constitute a 
trust within the meaning of section 92, Civil 
Procedure Code. 

(2) That even it he is a trustee ho is also a 
spiritual preceptor the two functions being 
indissolubly united, and the Court has no iuris- 
diotioD over the Mahant as a spiritual head of 
the religious institution. 

(3) The plaintiffs are not entitled to sue as 
they have no interest in the trust. 

(4) That the conduct of the appaUant. 
though probably open to criticism, baa not been 
such as to inatify his removal. 

Of these pleas the moat important is the 
first and the learned Pleader for the appellant 
has devoted to it most of his attention He 
relies particularly on a recent ruling in Vidya 
Varuihi Thirtha Sxoamigal v. Balusarni Ayyar 
and others (1). He has indeed candidly ad¬ 
mitted that without this ruling lie could soar- 
oely have ventured to support bis olienb’s 

case. 

The gist of the ruling as far as it applies to 
the present case is given in the head-note 
•* The endowments of a Hindu mult are nob 
conveyed in trust ” nor is the head of the 
mutt a ** trustee " with regard to them, save 
as bo any specific property proved to be vested 
in the head for a specific and dednite object. ” 
At first sight this would appear bo be a conclu¬ 
sive authority in favour of bhe'appellaub’s con¬ 
tention. It is, however, to be observed that 
the suit which was in appeal before the Judicial 
Committee was nob one under section 92, 
Civil Procedure Code. They were interpret¬ 
ing the words “ trust ” and “ trustee ” uob as 
used in that section but as used in Article 134 
of Schedule I of the Indian Limitation Act, 
They held at page 643 “ The language of sec¬ 
tion 10 gives the clue to the meaning and ap¬ 
plicability of Article 134 It clearly shows 
that the Article refers bo oases of speoifio trust 
and relates to property ** conveyed in trust. 
Neither under the Hindu Law nor in the 
Muhammadan system is any property oon- 
yeyed ” to a shebait or a MutwaUt, in the case 
of a dedication. Nor is any property vested 

(1) 65 Ind. C»fl. 161 ; 44 M. 831 ; 0921) M. W. N. 
449 41 M. L. J. 846 ; 3 U. P. L R. IP C.)62 ; 15 L. 
W. 78 ; 80 M. Ii. T 66 ; 8 P. Ii. T. 246 ; 48 1. A. 80i ; 
86 0* W. N. 6M ; 5^4 Bom- R. 63^ J 20 L* J- 
4»T i A« B B* IP« OA 133 (R. V»h 


in him ; whatovor property ho holds for the 
idol or the institution ho holds as manager 
witli oortain beneficial interests regulated by 
ousboQi and usa^n. Ho is certainly nob a 
** trustee ' as uiulorsfcood in the English sys^ 
bom. " Albliough (or tbe purposes of Article 
134 of blio Limitation Act their Lordships 
oousbrued the words trust and trustee in 
a narrow and technical sense of tlie English 
Law, it is oloar from tlieir remarks in the 
judgment that they recognised that for other 
purposes a wider moaning might attach to 
them in connection with the heads of Indian 
religious institutions. At page 849 they speak 
of the distinction between a specific trust and 
a trust for general pious or religious purposes 
under the Hindu and Mubammedan Law. 
Again at page 84 .) speaking of such a religi¬ 
ous superior they say that he is nob a trus¬ 
tee" in the English sense of the term bub they 
add that ‘In view of the obligations and 
duties resting on him he is answerable as a 
trustee, in the general sense, for mal-admlnis- 
trabion. Once more on page 838 they remark 
that in tbe previous case they used the term 
"trustee ’’ in a general sense as in previous 
decisions of the Board, by way of a compend¬ 
ious expression to convey a general conception 
ot the duties and obligations attached to the 
office of a superior." 

Another passage from the same judgment 
is of great interest in this connection. It 
occurs at page 842 and runs as follows :— 

**In 1810 in the Bengal Presidency, and 
in 18 L7 in the Madras Presidency, t'he 
British Government bad assumed control of 
all the public endowments and benefactions, 
Hindu and Muhammadan, and placed them 
under the charge of the respective Boards of 
Bevenuo. In 1863, under certain influences to 
which it is unnecessary to refer, the 
Government considered it expedient to divest 
itself of the charge and control of these in¬ 
stitutions, and to place them under the 
management of their own respective creeds. 
With this object, Act XX. of 1863 was 
enskobed ] a system of committees was devised 
to which were transferred tbe powers vested 
in Government for the appointment of 
" managers, trustees and superintendents ; 
rules were enacted to ensure proper manage- 
ment and to empower the superior Court 
in the District to take oogniaanoe of all©- 



67 f 


FNDIAN. CASES 


[1924 


SARABJIT BHARTI V. GAURI NATH 

gations of misfoasaoce against the manag¬ 
ing authority. Their Lordships are not giv^ing 
a summary of the Act, but indicating only its 
general features. The Act contains no dn6ni- 
tion of the word ' trustee”, it usee indilTerently 
and indiscriminately the berms “ manager ”, 
trustee or 6up"*riDbendenb,” clearly showing 
that the expressions were used to connote one 
and the same idea of mauigoment. 

Now Act XX of 1863 provided only a few 
remedies for misfeasance or breach of trust. 
The Court could direct specific performance of 
any act and decree damages and costs against 
the trustee or manager who was also liable 
to removal bub there was no provision for 
his replacemonb or for the control of 
its subsequent administration. These defi¬ 
ciencies were suviplied by section 539 of 
the former Codes of Civil Procedure of 
1877 and 1882 of which section 92 of the 
present Code is an amended form. The learn¬ 
ed Pleader for the appellant argues that tho 
legislature deliberately omitted the words 
‘manager and suporinbendenb” in drafting bliis 
section with the express intention of confining 
its operation to specific trusts in its English 
sense of the word. For this view, however, 
he is able to give no authority and it is con¬ 
trary to all probability. The general current 
of opinion in all the Courts in this country has 
been that a Mah int is a trustee for the pur¬ 
poses of section 92, Civil Procedure Code and 
this view was supported by their Lordships 
of the Privy Council in Bam Parhrsh Das 
V. Anaytd Das (2'. In a suit between 
two claimaiits to the office of a Mahant 
it was stated. “ The nature of the ownership 
was an ownership in trust for the mutt or 
instibubioD itself and although large adminis¬ 
trative powers were no doubt vested in the 
reigning mnhatit, this trust does exist and 
must be respected.” 

In view of the remarks which have been 
quoted from the judgment in Vvlya Varuthi 
Ttriha v. Balusami Ayyar (1) and the clear 
recognition therein of a distinction between 
a general trust for religious and charitable 
purposes and a specific trust in the Euglish 
sense we are of opinion that the interpret¬ 
ation pub in that judgment on the words “trust 

(9) 33 Tod Car6S3: 43 0 707; (1916) 1 M w 
N, 40P ; 20 0. W. N 802 ; 14 A- L. 3. 621; 31 M. L. 
J. 1 ; IH Bom. L. R. 490; 3 L. W. 656 ; 24 0. L. J. 
116; 30 M. L- J. 267 ) 48 L A. 73 (P, 0): 


and trustee” is nob intended to apply to 
those words as used in section 92, Civil 
Procedure Code. 

It is in evidence that the temple of Nagesb- 
warnath is an old foundation. It is indeed said 
to date back to the reign of the legendary 
King Vikramaditya from whom the Sambab 
era is said to have begun in 59 B, 0. 
At Ajodhya it ranks second in sanctity 
to the temple known as Hanumangarbi 
and is a notable place of pilgrimage for 
the whole of lodia. It is nob denied and the 
appellant has himself admitted in a compro¬ 
mise come to in a previous litigation (Exhi¬ 
bit 39), that ha held the property in the 
capacity of a trustee of the temple. He has 
himself described it as property and this 
word has been used in a similar loose fashion 
m both oral and documentary evidence in this 
case. It is of course nob loaqf property in 
the proper sense of the word which can only 
be applied to endowments created under the 
Muhammadan Law. 

We hold that the appellant is a trustee 
and that the property of the temple of 
Nageshwarnath is trust property within tho 
meaning of section 92, Civil Procedure Code. 
The next question whether section 92 ap¬ 
plies to the spiritual office of mahant as well 
as to the property has been discussed by Mr, 
Justice Mukerjee in Shailajandanda Dat Jka 
V. Oineshnundu Dut Jka (3). In dealing with 
this plea that the mahaat cannot by a decree 
of Court be deprived of the spiritual headship 
of the foundation, he observes *' Under the 
explanation to section 11, Civil Procedure 
Code, (section 9 of the present Code) a suit 
in which any right to property or office is con¬ 
tested is a suit of a Civil nature notwithstand¬ 
ing that such a right may depend entirely on 
the decision of questions as to religious rites 
and ceremonies. As was pointed out in a case 
of Striman Sadognpa v. Krishna Totachariyar 
(4), such offices may have in reality a similar 
character although religious duties are attach¬ 
ed to them because the occupants are called 
upon to exercise business foootioQS either 
as trustees or managers of the properties and 
funds of the temple or as overseers in the re¬ 
gulation of its affairs generally and having 
necessarily civil rights and consequently lia¬ 
bilities which may properly be made the sub- 

(3) 2 0. L. J. 460. 

(4) 1 M. H. a R. 801. 
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jeot oi a Civil suit.” A.ialn aa waa polntiod 
out* in fclio case ot Mctiiohur r.i'u-b-’Mar 

V. Lakhmtram Govi-nl'\iyn (5) wliioli was sub- 
sequontly aRirmod by tho Tulioial Oom'nibtoo 
in Ghotn. Lj ikhmirO/’n v. Cn^n’sk 

Tamhchir (6). " Tboao wlio bako ohar^o o( a 

gilt mado to a obaritaMo or roli^ioue iiisbitu- 
tioQ, 'wbotber auob a gift consists of cash, 
jewels or land ioour thereby a rospoosibil'ty 
for their duo applioatiou to the pui*p)90^ of 
the institution. Th-^y are therefore ans¬ 
werable aft trusbeoft even bb(')u^h they bad 
UDOonsoiouely accepted the trust and a re¬ 
medy may bo sought against thom for mal- 
adininistratioa by a suit open bo any one in¬ 
terested.” 

The appellant’s contention was that ho 
could not as a Uahant bo removed except 
under the rules and usages of his own order. 
He called other MahznU bo pro^^o what those 
were. According to some of these witnesses 
the only punishments which can be inflicted 
by his own brotherhood on a Mah^nt for mis¬ 
conduct are a hne or an order to go on pilgri¬ 
mage or to supply a dinner bo the members of 
the Baradri. They say that h 5 cannot be 
removed. Two of these however, D. Ws. 7 and 
24, stated that he can be removed by the 
Judge or the Sarkar. Two documents filed by 
the defendant himself Exhibits A-36 and A 37, 
show that even in the days before British 
Buie, the right of the Government to interfere 
in the appointment of a Makant to the Nagesh- 
warnath temple was recognised and that a 
dispute over the right to the uffice of Mahant 
of this temple was decided by the Royal Court 
of Oudh in 1845. 

A Civil Court cannot of course interfere 
with the spiritual functions of the iUaknwi. 
He can continue bo instruct disciples; but the 
Court can certainly remove him from the 
control of and connection with a rehg'ous or 
charitable endowment and prevent him from 
acting as Mahant of the temple in future. 

All the four plaintiffs to this suit are 
Hindus. Two belong to Lucknow, and two 
to Fyzabad. The former are members of a 
Society known as the U. P. Dharm Bakshan 


(6) 12 B. 247 ; 12 Ind. Jut. 887 : 6 Ind- 


(K. 80 650 

(6) 24 Bom. 50 ; 
28: 26 1. A. 191; 7 
(N. B.) 670 IP. 00 . 


2 Bom. h. R. 616 : 4 0 W. N. 
Sar. P. 0. 669 : 12 Ind. Deo. 


iSabha whoso objoob is alleged to bo blio protec¬ 
tion of Hindu temples from maladministration. 
The latter live within five miles of the temple 
and within the same Municipal area and are 
alleg<5j to visit it frequently for the purposes 
of worship, fo Srinivasa O'nriar v. Kod,tppa 
Miilaliar (7) blieir Lordsbips of the Privy 
Council spoke of the worshippers of blie temple 
as til 3 tru) henefioiaries in the enlowment. 
In Jaiodtra v. Ak'^ar Husain (3), it was simi¬ 
larly lield ** Tne persons vvho have tlie most 
direct interest in a mosque are tlie worshippers 
who are entitled and accustomod to use it.” A 
large number of rulmgs to the same effect have 
been quoted by the learned Counsel for the 
respondents, but the principle is so well 
established that it needs no further discussion 
here. There is evidence that two at least of 
the plaintilTs are regular worshippers at the 
temple of Nageshwaruath and their interest 
at least cannot be disputed. The only point 
that rem iins relates to the appellant’s miscon¬ 
duct. As to this there is abundant evidence. 
It is not denie 1 that celibacy is an essential 
qualification of a Makint. It is proved that 
the appellant k 'pt 3 mistresses before 1903 and 
that he still keeps a hilbwoman named Pad- 
mawati by whom he has ha 1 several children. 
One of these is treated as his ch^la and is 
commonly spoken of as the Gkota Ma'iant. 
The learned Julge has given a long list of 
alienations of the temple property made by 
the mahmt. He has in several oases allowed 
the property belonging to the trust to be sold 
in execution of small personal decrees against 
himself. He has admittedly been declared 
an insolvent and convicted for gambling. His 
plea that the debts ware incurred by bis 
predecessor, mahant, Basant Bnarti and that 
he himself has spent his time in trying 
to pay them otf will not bear examination 
and nis failure to enter the witness box and 
clear up the mysteries of his dealings with the 
temple funds tells very much against him. 

As regards the scheme of management we 
have had the advantage of consulting with the 
learned Counsel of both the parties. The con* 
elusion at which we have arrived is that the 

(7) 68 lod. Cas. 1 ; 45 M 6 i5. at p 68* : Si M. tj. 
T. 1 ; 16 L W. 247 ; 49 M. L. J. 696 : 21 Bjoi L R. 
1^4 ; (1912) A I. R. (P 0.) 326 ; 36 0 L J. 634 ; 
37 0 W N. 8l7 ; 31 a. L. J. 250. (P. 0.) 

(8) 7 A. 178 at p. 184 ; A. W. N. (lS6i) 834.; Ind. 
DdO. (N. B.) 890. (F. B) 
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Bobeme of managemeofe prepared by the learn¬ 
ed District Jud;;e should be maintained subject 
to the following modihoations :— 

Id the personnel of the Committee as is 
stated at the heading of'tbo scheme and in 
paragraph 5 of it we substitute the name of 
Mahant Bam Maoohar Prasad of Bara Aithan, 
Ajodhia, in place of Babu Nipendranath Dat, 
Vakil, Fyzabad. We strike off the name of 
Dr. Sukh Dayal, Assistant Surgeon, Ajudhia, 
from that Committee and direct that in his 
place will be substituted a mahant (other than 
the defendant/ elected or chosen according 
to the custom applicable to the temple of 
Nageshwaroath for hlling a vacancy in the 
office of the Mahant of that temple. 

N.B, The Committee will make arrange¬ 
ments for the said election which shall be 
carried out within three months of the date 
of the Committee taking up the management. 
In the event of the community entitled to 
elect failing to comply with the requisition of 
the Committee the Committee shall be entitled 
to appoint a Mahant as a member thereof. 

Substitute the following in place of clause (ti) 
of paragraph 2 of the scheme : — 

To do other acts consistent with and in 
furtherance of the original purpose of the 
trust.” 

Subject to the modihoations which we have 
made in the scheme of managemeot this ap¬ 
peal is dismissed with costs. 

2. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 285 op 1922 with 
Bole No. 659 M of 1922 . 

May 6, 1924, 

Present: —Mr. Justice Pearson and 
Mr. Justice Graham. 

DEBENDRA NARATN SINGHA— Peti¬ 
tioner— Appellant 
versus 

NARENDRA NARAIN SINGHA— Opposite 

Party—Respondent. 

Civil Procedure Code (Act V oj 1908). t. Ill 0 
XSlt r. 9 O^i 9 a 40 m Skeeautim^A.pplkaiivn for 


NARAIN SINQHA 

setting aside sate, dismissal of^Order whether appeal 
able. 

An appeal lien against an order diamisning for 
default an application under O. XXI, t. 90* Civil 
Procedure Code for setting aside an ezeoation salo . 
[p. 678, ool y.] 

Kali Kanta Chtickraburtty v. Shaim Lai Basu, 
38 Ind. Ca--. 593 ; 25 C. L. J. 163, followed, 

Appeal against the order of the Sub-Judge, 
Nadia, dated the 6th May 1922. 

Bsibn Amarendra Nath Bose, for the Appel¬ 
lant. 

Dr. Sarat Chandra Basaki, for the Res¬ 
pondent. 

JUDGMENT. —This is an appeal against 
the order of the Subordinate Judge of Nadia 
dismissing for default an application under O. 
XXI, r. 90, Civil Procedure Code for setting 
aside an ezocution sale. 

A preliminary objection has been taken on 
behalf of the respondent that no appeal lies. 
In support of this contention reference has 
been made to section 141, Civil Procedure Code 
which lays down that " the procedure provided 
in this Code in regard to suits shall be fol¬ 
lowed, as far as it can be made applicable, in 
all proceedings in any Court of Civil Juri^io- 
tion.’* It is argued that this section applies 
that the application must be taken to have 
been under O. IX and that being so, no appeal 
lies. 

We do not think that there is any Bnb- 
stanoe in this contention. The application 
purported to be made under O. XXI, r. 90 
and in our opinion the appeal is competent. 
This view moreover is supported by Kali 
Kanta Ghuckerbutty v. Syham Lai Basu (l). 

Coming to the merits of the ease two main 
points have been argued. It is argued firstly, 
that on the facts and circumstances of the 
case the Court below ought not to have dis¬ 
missed tbe miscellaneous case in the absence 
of both the parties, and secondly, that the 
Court below should have satisfied itself that 
the parties had notice of the date filled for the 
bearing of the case after tbe return of tbe re¬ 
cord from tbe High Court. On referring to 
tbe order sheet of the Misoellaneoas case it 
appears that the oiroumstanoes are somewhat 
unusual. Tbe record was received back from 
tbe High Court on the 18th April 192X 

U) 88Ind,OAB. 698;S6 0Ii. 7108. 
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There is a note to that effect by the Court and 
in the margin opposite thereto tiioro is a note 
by the pleader, who Imd boon acting for the 
iadgment'debtor, to the efleot that he was no 
longer acting for him. Then on the 29th 
April the Subordinate Judge recorded an order 
6ziDg the case for hearing on the 6th of May 
on the ground that the petitioner’s Pleader 
had not received intimation of the date 6xed 
for hearing. Thereafter on the 6th of May the 
order, which forms the subject-matter of the 
present appeal, was passed stating that both 
parties were absent and that the case was 
dismissed for default. The substantial con¬ 
tention urged on behalf of the appellant is that 
neither of the parties nor their pleaders were 
aware that the case would be taken up on the 
6th of May and that some sort of notice ought 
to have been given of the date 6xed after the 
return of the record. On the wl^ole we tliink 
that this contention is well-founded and that 
having regard to the particular circumstances 
of the case it would be a hardship on the 
appellant if the order were allowed to stand. 
The usual procedure after the record had been 
recovered back from the High Court would be 
for the Pleaders of l)oth to be informed of the 
date fixed. In tliis particular instance as the 
Pleader for the judgment-debtor bad ceased 
to act for him it would have been move satis¬ 
factory if notice had been served on the judg¬ 
ment-debtor of the date fixed for the bearing 
of the application. 

Having regard to these considerations the 
appeal must be allowed and the case must go 
back to the lower Court to be disposed of 
according to law. We make no order as to 

costs. 

The Vakil for the appellant undertakes to 
inform his client of the date when the record 
is sent back by this Court. 

The Buie (659 M) is discharged without 

costs. 

2 , a. D. Rule dischatged. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 22 of 1923. 

April 20. 1924. 

Present Mr. Pullan, A. J. C. 

BAMAUHIN SINGH and others — 
Defendants —Appellants 

versus 

BAM SUMER SINGH —Plaintiff and 

OTHERS—D£FE^DANT8—RESPONDENT^. 

Q%iatdian aiid IKartfs Act {VllI of i®90), ss. 31, 48 
•^Permission to scli vitnor's property—Improper per- 
mission—validity of. 

A pacotion given by (be Dtatriot Judge for the sale 
ol a minor’a property no pp oial eaootiby in itseH, 
bat i-* open to attaok on the ground not only that it 
W4P given the result of fraud but that it was 
otherwise iniproper and did not ooinply with every 
requirement of pub-seoiioo (2) of section Si of the 
Guardian and Wards Aot. [p. 631, ool. ij 

A guardian applied to the Distriot Judge for pei- 
mi-eion to sell tbe minor’s property to pay of! certain 
debts. The Judge thereupon passed an order simply 
granting permis-ion **to sell a poition of the property 
to defray debts of R-. 670(i ’’ “ibe sale however eSeot- 
ed by the guardian was for Rs. 1,800 and included 
aome debts that were not binding on the minor 

Held that tbe order did not oomply with the man¬ 
datory provisions of seot’oo 81 (*2) of the Guardian 
and Wards Act and the sale was not binding on tbe 
minor, [p- 681, ool 2.] 

Oopal Mahlabat 2 Tnd. Gas. 237 ; 12 0. 0. 78j 
Banke Lai v. Swami Daval, 56 (nd Ca^. 828 : 23 O. 
0. 72: 7 0 L J. 207 ; i U P. L. R. (O; 82, relied on. 

Eameshtcar Singh Bahadur v Dhunpat Singh, 6 
Ind. Gas. 334 : 11 C. L.J. 1U7; Oangapershad Sahu v. 
Maharani Bi6t. 11 C. 379: 12 I A. 47; 4 Sar. P OJ. 
621: 9 Ind Jut. 158 ; 5 Ind. Deo. (N. 8.) 1012 (P. 0.), 
distinguished 

Appeal against the decree of tbe Subordinate 
Judge, Fyzabad, dated the 17th May, 1923. 

Mr, Niamat tjllah, for the Appellants. 

Mr. M. Wasim, for the Respondents. 
JUDGMENT.—In 1905 Khatrani 

was appointed guardian of her two minor sons 
Mahadeo and Ram Sumer. On the 15th 
December 1909 she obtained permission of the 
District Judge of Fyzabad to sell a certain 
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portion of the property inherited by the 
minors to pay ofT certain debts. On the 15th 
September 19lO she executed a sale-deed of 
certain property for a sum of Rs. 1,800 in 
which the debts to be paid off are enumerated. 
One of the sons Ram Sumer is still a minor 
and he has bioupht a suit to set aside the sale- 
deed under the guardianship of one Ram Sun- 
dar. Hie claim is based on a plea that the 
debts for •which the property was sold are 
not legally binding on him. The Subordinate 
Judge of Fyzahad has found that of tho debts 
R?. 140 are binding on the plaintiff, and be 
has set aside the sale-deed in respect of the 
remaining. The vendees appeal and three 
points have been argued before me. First that 
the lower Court was wrong in holding that th© 
permission for sale given by tbe District Judge 
to the plaintiff’s guardian was invalid, second¬ 
ly that the transfers 'were for legal necessity 
and lor the benefit of the plaintiff and his 
family, and thirdly that in any case only one- 
half of tbe property could be affected by the 
decree namely that which belonged to the 
plaintiff-appellant but that the sale of the share 
of the plaintiff’s brother must be held to be 
valid in any case because bis brother is now 
29 years of age and filed no su;t on his own 
behalf within three years of attaining his 
majority. 

The appellants have argued that tbe per¬ 
mission given by tbe District Judge complied 
with the requirements of section 31 (2) of 
tbe Guardians and Wards Act and, therefore, 
under section 48 of that Act it cannot be as¬ 
sailed in any legal proceedings. Now if the 
first part of this contention is correct there is 
no question as to tbe second. On this all 
Courts are agreed, but they are not agreed as 
to what constitutes compliance on the part of 
tbe District Judge with tbe provisions of sec¬ 
tion 31 (2). In a ruling of the Calcutta High 
Court Raweshv ar Singh Bahadur v. Dhunpat 
Singh(l\ their Lordships held that a mortgage 
executed by a guardian in pursuance of 
a permission obtained by misrepresentation of 
facts and not by fraud is valid, even though 
tbe permission ought not to have been grant¬ 
ed, and that a mortgagee is not bound to go 
behind the order of the Court where no case 
of fraud exists. This is based on a ruling of 
the Privy Council reported in Gangapershad 

U) Mad. Cai. 384; 110 L. J. 197. 


Sahu V. Maharani Bibi (2), and in the case 
before the High Court the District Judge ap¬ 
pears to have done no more than give permis¬ 
sion on tbe basis of a petition, which pointed 
out the necessity for the payment of a debt, 
and the loss which the minors would incur if 
tho property were put to sale. This was held 
to be a substantial compliance with section 
31 of the Guardians and Wards Act on tbe 
assumpt’on that the Judge in granting the ap¬ 
plication containing those statements adopted 
them and as there was no fraud the Judge’s 
permission must be held to be valid. This 
ruling was approved by tbis Court in a ruling 
reported in Salrohan Singh v. Ganga Baksh 
Singh 13J, bub nowhere in that judgment is it 
shown that tbe Judge acted contrary to the 
provisions of section 31. Tbe real efiect of tbis 
judgment is to show that if the Judge gave a 
valid sanction under section 31 such sanction 
would be protected by section 48, a point on 
which no ruling appears to be necessary. It 
also appears at page 43 of the judgment that 
tbe Judge was amply justified in sanctioning 
the sale in the minor's interest. On the other 
hand, there are two judgments of this Court 
which lay the greatest stress on tho necessity 
of the Judge complying with the manda¬ 
tory provisions of section 31{2). These 
are the rulings reported in Gopai v. Maht>ba 
(4), and in Banke Lai v. Swami Dayal (6). 
Tbe latter is the latest Oudh ruling which 
deals with the point in issue audit confirms 
the earlier finding that the provisions of sub¬ 
section (2) of section 31 of tbe Guardians and 
Wards Act are mandatory and not merely 
directory, and an order which failed to recite 
the necessity for or tbe advantage of the 
transfer was held not to be a legal order 
which could be pleaded as sufficient sanction 
for a sale by a guardian. There is nothing 
really in this ruling which conflicts with the 
ruling above mentioned in Thakur Satrohan 
Singh v. Thakur Ganga Bakhsh Smgh (3). It 
merely estaljlisbes the converse, namely, that 
permission to sell given by a District Judge if 
it is to claim the protection of section 48 

(3) 11 C. 879; 12 I- A. 47; 4 Bar. P. C. J. 621; 9 
Ind. Jur. 159; 6 Ind. Doo. N. S.J 1012 (P. 0.) 

(3) 49 lad- Ois. 376; 6 O. L. J. £9 at p. 40.1 N. P. 
L. F. O ‘^4. 

(4) 2 lad. Oas. 237; 12 O. 0. 78. 

(5) 66 Ind. caa. 3ib; 23 0. C. 72; 7 0. L. J. 207. 
2 U. P. L. R. [Ot 82. 
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oomply strictly with bho provisions of 
sootion 31 (3). There is only one more rul- 
inj* bo which I need refer, namely, that re¬ 
ported in Nallnicd Ven^atammi v. Rajam 
Vimnna (6\ in which it was hold that 
the sanation of the District Court to an 
alienation of the minor’s property by his Guar¬ 
dian is only prima facie evidence that 
the transaction is a good one. but will nob 
cure any inherent defect that may exist in it, 
and the minor noay in future time show that it 
was fraudulent or improper and not for the 
benefit of the minor, bub the burden of proof 
would be upon him to show that it was so. 
The combined effect of all those rulings is to 
show that a sanction given by the District 
.Tudge for the sale of a minor’s property has 
no special sanctity in itself, bub is open to at¬ 
tack on the ground not only that it was given 
as the result of fraud but that it was other¬ 
wise improper and did nob oomply with every 
requirement of sub-section (2) of section 31. 

If then the plaintiff was able to show that 
the permission given by the District Judge for 
sale of his property in 1909 did not comply 
with the requirements of section 31 and was not 
in the minor’s interest the plaintiff is entitled 
to ohallengo the sale in the present suit. The 
oondibions of the section which have been 
described as mandatory are (1) that the Court 
shall recite the necessity or advantage of the 
transaction (21 that it shall describe the pro¬ 
perty and (3) that the order should he recor¬ 
ded. dated and signed by the Judge with his 
own hand or at least be dictated by him. 
The order of the District Judge in this case 
was passed on the 16th of December 1909 
immediately on receipt of the applioati^ 
whichris dated the 11th of December 1909. 
It ran as follows :— 

“Permission to sell a portion of the pro¬ 
perty to defray debts of Hs. 6,700 given. 
Creditors with deeds will attend and the 
debts will be paid off before the Court. 

Even if the ruling of the Calcutta High 
Court is accepted that the Judge may be 
assumed to have adopted the statement made 
in the application it would be difficult to find 
that this order is a satisfactory compliance 
with section 31 as far as this sale is concern- 

(0) 66 Tod. Oaa. 964: 45 M. 429; 16 Ti. W. 378; 
it M. Ii. J 338; (1922) M. W. N. 367; (1922) A. I. R. 
M. 136; 81 M. L. T. 484. 

’ C- P6 


ed. The application contains a number of 
debts such as payment of land revenue, and 
money owed on decrees which were manifestly 
binding on the minors, and the amount of 
debts is shown as Rs. 6 700. This sale is for 
Rs. 1,800 and is not for those necessary debts 
hut for numerous items some of them incurr¬ 
ed by the father and some by the mother after 
she was appointed guardian, which could 
never have been held to be binding on 
tbe sons and for which there was no neoessitv 
to sell the property. The order, therefore, is 
defective because it does not show what pro¬ 
perty is to bo sold. At best it was a prelimi - 
nary order as is seen by the fact that the 
Collector was asked to report as to the valne 
of certain properties with a view to their sale. 
In form, therefore, the order is clearly inade¬ 
quate and I cannot see how it can be deemed 
to comply in substance with the requirements 
of the law. No doubt in some other papers 
filed there is evidence that the question of 
this sale came before tbe learned Judge more 
than once but I can find no evidence that be 
gave particular attention to the matter, and 
I am of opinion that had be done so he could 
not have sanctioned the sale of the minor 8 
property in respect of several of the items 
shown in the sale-deed. Even if tbe appell¬ 
ants take up their stand on the position that 
their sale-deed can only be contested if there 
was fraud, they are not in the safe position of 
strangers who have been induced to purchase 
on the security given by tbe Judge's permis¬ 
sion. for they are themselves creditors who 
have obtained payment of their own claims 
by this sale. On the first point then raised 
in appeal I am in agreement with the lower 
Court and I do not consider that the appell¬ 
ants can be protected merely by the order of 
the District Judge which in my opinion did 
not comply with the mandatory provisions of 
section 31 of the Guardians and Wards Act 
and was, therefore, not saved from chal¬ 
lenge by section 48 of tbe same Act. 

The learned Pleader for the appellants has 
tried to show that of the debts, those number¬ 
ed by tbe lower Court as Nos. 1, 7, 9, 10. 11» 
12, 13. and 14 were nob binding on the minor. 
All these are unregistered mortgage-deeds said 
to have been executed by the minor’s father, 
but as they were none of them executed on 
account of antecedent debt they are not bind¬ 
ing upon the sons. On this point at least tho 
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law has nol) been changecl by the recent rul¬ 
ing of the Privy Council quoted in Brij Narain 
y. 'Mannal Prasad, (7) On this issue also T agree 
with the lower Court that only the sum of 
Rs. 140 was due from the minor’s estate. 

The ^asfe point was not talren in the 
lower Court or even in the grounds of appeal. 
I am, therefore, not prepared to consider it at 
t^'e present stage. I, therefore, uphold the 
decision of the lower Court and dismiss the 
appeal with costs. 

N. H. Appeal dismissed, 

(7) 77 Tnd. Cas. 6^9; 46 A 95 at p. 104: 21 A. L. J. 
934: 48 ^r. L. J. 23: 5 P. L T. 1: 98 0. W. N, 259; 
(1924) M. W. N. r>8: 19 L W. 72; 2 P. L- H. 41: 10 
O. & A. L. R. 89: fl994> A I R- (P Gj 50: 33 W. L. T. 
457: 2C Bom. L. R. 500 (P. 0). 


CALCUTTA HIGH COURT. 

Civil Rule No. 193 op 1924. 

May 19. 1924. 

Present :—Mr. Justice Pearson and 
Mr. Justice Graham. 

RADHA KANTA DAS— Plaintiff- 

Petitioner 

versus 

PANKOJINI DEVI —Defendant- 
Opposite - Party. 

CaJeutta Rent Act illl of 1920) 5. IQ-^AppUcalion 
for fixing standard rent^ Premises let for brothels 
Rent Controller whether will intcrvenc^Sub-lease in 
favour of proslilutes-~Contract whether rendered 
illegal 

The mete faot that the tenanted hou^e oooupied 
by pro!?titute<^ aa aub-1e!*^ee^ doe^ not neoea^atlly 
aSeot the validity of the oootrao^ between tbe land¬ 
lord and tbe tenant, [p. 692, ool. 2.1 

But where the premiaoa are let out for the pa>-po<<e 
of ooniinuing a brothel and are u^ed aa auob. the 
oontraot beoomea void and the Pent Controller will 
not intervene in an application of a party for fixing 
standard rent. [p. 682, ool. 2.] 

Rule against the order of the Controller of 
Rents, Calcutta, in Standard Rent Case 


No. ^02 of 1923, dated the 14th December 
1923. 

Babu Bepin Chandra Mnlhiek, for the 
Petitioner. 

Babu Mritunjoy Chatterfee, for the Opposite- 
Party. 

JUDGMENT. 

Pearson, J. —This is a Rule calling upon 
the opposite-party to show oause why the 
order of the Rent Controller should not be set 
aside. The Rent Controller held that the 
oontraot of tenancy was void as the bouse 
was let out for immoral purpose and the Rent 
Act did not apply. 

It has been argued by the learned Vakil ap¬ 
pearing for tbe petitioner that the mere faot 
that the tenanted bouse is oooupied by prosti¬ 
tutes as sub lessees does not neoessarily affeot- 
the validity of the contract between the land¬ 
lord and tbe tenant. With that I agree. 
There is a finding, however, on the part of the 
Bent Controller from whioh it appears that 
he is quite satisfied that it has been establish¬ 
ed that the premises have long been used 
as a brothel and are so still that there are 
other brothels in the neighbourhood and that 
tbe premises were let out bo tbe applioant for 
the purpose of continuing the brothel there, 
the applicant’s mother being, according to 
the finding, herself an elderly prostitute or, 
hari ^VaVi. It is argued that there is no found¬ 
ation to be dlsoovered in the evidence upon 
whioh such a finding oould be arrived at. But 
this, I am satisfied, is not so. On the con¬ 
trary I think there is*evidenoe on the record 
from whioli the Rent Controller could have 
oome to the conclusion that be has. 

' Then it is also said that suits have been 
filed in the High Court and also in the Small 
Cause Court for rent and ejectment upon the 
footing of the valid tenancy existing between 
the parties. That to my mind has nothing to 
do with the present application. 

It is also argued that if the agreement is 
void as being contrary to public morals, that 
is a faot whioh cannot be relied upon by the 
opposite-party as an advantage to himself ns 
was decided in the oase of Ba7ii Muncharam 
V. Begina Sian^eKl). That, however, was * 
suit for ejectment and it seems to be qcute a 

(1) 32 B. 581; 10 Bom. L. B. 918- 
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different matter, where as in the prosont case 
the question is whether or not the Rent Con¬ 
troller ought to intervene on an application ol 
a party for fixing standard rent. 

In my opinion the rule should be discharged 
with costs. Hearing leo one gold mohur. 

Graham, J. —I agree. 

K. s. n. Buie discharged. 


OUDH JUDICIAL 
COMMISSIONER S COURT. 

First Civil Appeal No 25 op 1924. 

August 18, 1924. 

Present v —Mr. Wazir Hasan, J. C. 

MANNI LAL —Defendant—Appelt.ant 

versus 

MOOD CHAND— Plalntifp 
—Respondent. 


Appcal^Burdcno/proving judgmcul to bcwror.g on 
appellant- 

lu appealfl the buraen oi fho^yiLg that tbe i->dg- 
ment apVsaled Itom is wrong Des upon the appel¬ 
lant If all he can show is nicely balanced calcula¬ 
tions which lead to the equal possibility of the ludg- 
ment on either the one side or the olhec being right, 
he has not succeeded, [p* 6®*^* 

NahakiiMre Mand^\ v ? 

RR Ind Gas. 305; 20 A. L- J- 22 , (1922) 41. W. 

K 96‘ 26 0. W. N. 322 ; 85 C. L. J. 116; 42 M. L. J. 
?58 24 Lm L.R. B46; 15 L. W. 417 .30 M.L T.234; 
SP'.L. T. 311; (1932) A. I B. (P C.) 39 (P. C.), 

tailed upon. 


Appeal against the decree oi the 
Subordinate Judge, Lucknow, dated the i54tn 

March 1924. 

Messrs. Biamat Ullah, Ali Zaheer and H. 
D, Chandra, for the Appellant. 

Messrs. Btsheshar Nath, Bahim-ud-din, 
Ganfla Vayal and Bampatram, for the Respon¬ 
dent. 

JUDGMENT.—This is the defendant’s 
appeal. It arises out of a srut for a declara¬ 
tion that the house described at tbe foot of 


the plaint belongs to the plaintiff and not to 
the delendanb. The plaintill is the son of the 
defendant. The house was purchased under 
a eale-doed, dated the 19tli April 1922 for a 
sum of Ra. 5.000. The deed is in the name 
of the defendant. 

The plaintiff B case, however, is that the 
defendant’s name was used henami, and that 
the plaintiff paid the purchase-money, has been 
in possession ot the bouse and is consequently 
the owner ot it. The defence is that the 
ostensible title is the real title to the house in 
question. Tbe lower Court has considered the 
case in all its details and come to tbe conclu¬ 
sion that tbe sale consideration proceeded from 
the plaintiff . The decision ot tbe Court below 
has been criticised in all particulars. 

i have, however, come to the conclusion 
that the decree passed by the lower Court 
should not be interfered witli. In deciding this 
appeal 1 place before myself tbe dictum of 
Lord Ruckmaster in thd case of Nabakishore 
inlandal v. Upend rakjshore Mandat (1) for 
my guidance. *' In appeals the burden of 
showing that tbe judgment appealed from is 
wrong lies upon the appellant. If all he can 
show is nicely balanced calculations which 
lead to the equal possibility of the judgment 
on either the one side or the other being 
right, he has not succeeded.” Each party has 
produced evidence in support of his respective 
case and in this mass of conflicting evidence 
1 have to discover some cardinal tact which, 
if well established, would turn the balance. 
It is nobody’s case that one part of the price 
was paid by one party and another by the 
other. Each party claims to have paid the 
ontire consideration. 

It is common ground that the sum of 
Bs. 2,QUO out of the entire purchase money 
Rfl. 6,000 was raised by mortgaging the house 
in question on the same day on which tbe sale- 
deed was registered. The deed of mortgage 
was naturally executed by the defendant in 
whom vested tbe ostensible title under the 
sale-deed, it is the plaintiff's case that out 
of the balance of Rs. 3,000 he paid Rs. 1,000 
by means of a currency note. On the 

(1) 66 lud. Cafl. 805; 20 A. L. J. 22; (1922) 
M. W. N. 95 ; 26 C. V/. N. 322; 85 0. L. J. UG; 42 
M. L. J. 269; 24 Bom. L. R. 846; 16 L. W. il'l/O 
M. L. T. 284; 3 P. L. T. 8il;(l922) A-L E- (E* 

89 (P. 0.) 
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date of the sale there stood an iDOumbrance 
as against the i bouse in favour of one Baobe 
Lai. It is proved by documentary evidence 
that Beobe Lai received a currency note of 
Bs» 1,000 in discharge of bis encumbrance. 
Bis books bear the number of the note 
and it is further proved to my entire 
satisfaction that this identical note was obtain¬ 
ed by the plaintiff from one Puttu Lai, who 
served as a munim at the firm of Kbunkbunji 
in the city of Lucknow and the plaintifi used 
to v7ork for that firm and received his wages 
in large sums and sometimes in advance. In 
agreement with the lower Court I find, there* 
fore, that the sum of Bs. 1,000 represented by 
the currency note was paid by the plaintiff. 
The defendant does nothing more on this part 
of the case than attribute forgery and perjury 
to the plaintiff and to his witnesses. There is 
no doubt that certain features of the evidence 
in this connection raise suspicion but on mere 
Buspioion I cannot reverse the finding of the 
Court below. The plaintiff, therefore, having 
proved that he paid Bs. 1,000 out of Bs. 3,000 
from his own pocket it is a reasonable pre* 
sumption to make in the ciroumstances of the 
case that he paid the rest also. The evidence 
produced by the plaintiff in support of this 
case when considered in the light of the pre¬ 
sumption just now mentioned acqtuires ore* 
denoe which has been given to it by the Court 
below. 

The appeal fails and is dismissed with costs. 

G. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

Second Civui Appeal No. 837 of 1922, 

April 8, 1924. 

Present ;~Mr, Justice 'Walsh, Acting Chief 
Justice, Mr. Justice Figgott, Mr, Justice 
Eanhaiya Lai, Mr. Justice Daniels, and 
Mr. ilustiee Mukerji, 

GAJADBABr-DEJEHDANT—APPELLANT 

versus 

JAGANNATH—Plaintiff—Bespondenx. 

Bitidu Law-Jciht Faiuily — 'iime hamd debt— 
Alumtton C'i Samily propiny^Fathert power of— 
flow oj tons. 


A time-barred debt oac oonetitute a valid anteoe* 
dent debt as consideration for a sale-deed given by a 
father of a joint Hindu family alienating joint an- 
oestral family property. 

indar Stngh y. 6arju Singh 11 lod. Gas. 787 ; 8 A. 
li. J. I09u ; Dalip Singh v. Kundan Lai, Ih Ind. Cas. 
726; 11 A. L. J. 214; 35 A. 207, oveiruled- 

Ban Kishen Baiy- Cheddi i?at, 68 Ind. Gas. 235; 
20 A. L. J. 577; 44 A. 6‘iB; (1932) A. I. B.(A) 402, 
approved- 

Per Kanbaiya Lai, J.—Under the Hindu law it ia 
well recognised that the father haa a larger power of 
disposal over the anoestral and joint family property 
tnan an ordinary manager, the reason being that his 
sons and grana sons are under a pious obligation to 
dieobarge bis just and lawful debts whioh may 
have remained unpaid. Apart from the question 
of family necessity or common benebt, it is open 
to the father to pay such a debt by an alienation 
of the joint family property, though the debt may 
had become barred by limitation because what oan 
be revived by the lather and may bs rooovered from 

him by the altaonmenb and sale of the family pro¬ 
perty, oan also be recovered Itom his sona and grand¬ 
sons, tbat is to say, from the joint family estate in 
their possession, [p. 666, ool. 3.J 

Narayanasami Chetii v. ^atnidasMudaH, 6M. 999; 
7 Ind. Jur. 657 ; 2 Ind Deo. IN.S) 4»3; Sheuram 
FancUiv. Sheoratan Fande, 63 Ind. Gas* 279; 43 A- 
604 at p. 606 ; 19 A. L. J. 0i3; Harihar hakMh Sii^h 
T. Bharat Pru«ad, 20 Ind. Cas. 630 ; 16 O. U-165; 
idulhusamy v. Subramania, 14Xnd. Oas. 69 ; 11 M. L. 
T. 142 ; (1912) Jil. W. N. 453; Naro Qopal v. PofO-- 
gowda, 39 Ind. Oas 23 ; il B. 347; 19 Bom. L B. 69; 
Udai Chundtr ChuckerbuUy v. Ashutosh Dast 1^1 
190; 10 Ind. Deo. (N. 6.) 769; referred to. 

A promise to pay a barred-debt ia in faot neither 
illegal nor immoral; and a son oannot escape liabi¬ 
lity merely because the debt, whiob his father bad 
agreed in writing to pay, was one the payment of 
which he oould have legally avoided. £p. 6o8, ool. ij 

ChwDwJi Gobind v. Dinkaft 11 & 320; II lad. Jar 
842; 6 Ind. Deo. fN. B.) 209, distinguished. 

A debt revived by the lather oannot be regarded as 
an avyavafiank debt, or a debt not recognised by 
law or usage either under the old Hindu Law or 
under tbe law now in force. £p 686, ooL 2*] 

A Hindu widow is oompetent to transfer the pro¬ 
perty, whioh she has leoeived from hoc husband, to 
pay a debt due by him though it may have been 
batted by limitation, so as to bind the reversionary 
heirs of bet husband. £p. tgo, ool. 2, & p. 68?, ool iJ 

Harihar Hafesh Singh v. BlMrat Prasadt 20l&d. 
Cas. 59u; 16 O. G. lOo ; Kotulappa v. 18 H. 

189 : 4 Ind. Deo. iN. B.) 844 ; iy)tagwat Jihaikar 
Koranne v. iVivunW Sakharavi, 27 Ind. Cas. Sob ; 39 
B. 113 i 16 Bom- L. h. 736; Snib x\uf/» y.AWianct 
Bank of BLnla Limited, 25 Ino. Gas. 4oU : 110 ; B. W. 
B. 1914 ; 210 B. L. K. j.9i4; 3 F. if. 1915; referred to. 

A debt, whiob was barred by time and baa bMn 
revived stands on the same footing as a debt 
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if not timo-barteii ; and if it U oufotooabie agAtui't 
the father, it is also eaforooablo ag.iiust hta bous au>l 

f randsoos piovidod it was not taken for an illegal or 
mmoial purp.BO. An alienation inailo to pay sacb a 
debt if. thorofote, valid andean bind the intecoats 
of the sons and grandsons of the yereou making the 
alienation, [p. Od ), ool. I.J 

Shib Nath v zliunikv iiun7. oj Siinla Ltd., 25 Ind. 
Caa. 180; 110 V.W. H. 1911; 216 1*. L. H. ) J14, 3 
P. R. 1916; followed. 

Appsai from a decree of tlie Offioiatiug Ois- 
triob Judge, Agra, dated the 7th April, 1922. 

Mr. B. N. V’pos and Mr. N. P. Asihana, lor 
the Appellant. 

Meaers. A. Sanyal and P- h. Banerji, for 
the Reapondent. 

ORDER OF REFERENCE TO 
FULL BENCH. 



and Dalai, dJ.-Tbis appeal 
raises tbe question whether a time-hatred 
debt can oonstituta antes edent debt for the 
purpose of supporting an alienation by the 
father who is a member ot a joint Hindu 
family with his son. The point is one on 
whioh there is a oonliiot of ruling in this 
Court and we have been asked on that ao- 
count to reler the matter to a Full Heooh 
fnr decision in the reconb case ol Liam 
Kishan Bai v. Chhedi Hai fl). it was held 
that the fact of the debt being time-barred 
was immaterial on the ground that the doe- 
trine of pious aotioQ takes no account ol the 
law of limitation. A Madras ease was cited 
in support of the view. The same view was 
taken in Oudh by a Henoh of two Judges 
both ot whom ate now members of this 
Court in 16 Oudh Cases page 185. On the 
other hand, there are two oases oi this Court 
in whioh a contrary view has been held. The 
first is Mar Singh, v. Surju Singh (2) The 
second is DaXi-p Singh v. Knndan LaH3) 
In view ot this oonliiot of authority we toot 
that the appeal be laid helore the Chief 
Justice with a view to the question being de¬ 
cided by a Full Bench. 

OPINION OF THE FULL BENCH 

Walsh A. C. J.—The question referred to 
this Full Bench having been amended during 

Cl) 68 Ind. Cafl.'ase : 20 A. L- J. : 44 A. 628 : 
11.9129) A* 1» R* 

(2) li ind. Oaf. 787 ; 8 A L. J. 1099. 

(8) 18 Ind- Caa. 778 ; ll A. It. J. 244,86 A- 207- 


bho argument is as follows; whether a 
timo-baiTod debt oau cousbitute a valid aute* 
oedenb debt as consideration for a ealo-deed 
given by a father of a joint Hindu family 
aiiouatiug joint auoestral family property? 

1 dntertaiu no doubt that tlio question 
ought to be answered in the aUirmabive and 1 
do nob propose bo add bo the reasons given by 
my brothers. 

Piggott, J. —This question has been refer¬ 
red Co a Full Bench by reason of a ooulhob 
in authority, understood to exist between the 
decision in Bam Bishan Bai v. Cheddi Bai tlj, 
and certain older deoisons of this Court, more 
particularly Dahp Singh v. liundan Lai (31. 
In this later case the learned Judges quoted 
with approval, and purported to follow an older 
decision of a Bench of this Court of which i 
was myself a member in the ease of Ifidat 
Singh v. Suraj Singh t.2j, 1 apprehend that the 
result of the decision which we are to-day 
pronouncing will be to overrule this case, as 
also Datip Singh’s case. 1, therefore, leel it in¬ 
cumbent upon me bo say a few words m ex¬ 
planation of my own position; otherwise i 
should have been conbenb to leave this ques¬ 
tion to be decided on the authority ol the 
Hindu Judges who are members ot this Bench. 
As a matter of fact -I should unhesitatingly 
have concurred with the learned Judges who 
decided Bam Kishan Bat’s tlj case. Under 
sootioD 25 of the Indian Contract Act a Hindu 
father like any other person, can enter into a 
valid conbraob by promising to pay a debt 
formerly incurred by himself, that payment of 
which can no longer bo enlorced by reason of 
the law governing the limitation of suits. If 
a Hindu father enters into a contract of this 
nature he inourea a legal liability peraonal to 
himself from the date of this new conbraob. 
The liability does not, as it seems bo me, 
differ in principle from that which the father 
incurred when he contracted the debt origi¬ 
nally. The sons, therefore, can be made liable 
in a suit upon a promissory note or simple 
bond executed by their lather the oonsideratiou 
for whioh was a previouB debt which was 
statute-barred when the said bond or pro¬ 
missory note was executed. It does not seem 
to me, however, that this principle of law 
suiBoes to determine the question which tnis 
Court bad to decide in Inder Singh v. Sarju 
Singh (2). Suppose a Hindu father, instead of 
giving a simple money bond in satisfaction ot 
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the statute-barred debt, enters into a contract 
of mortgage which involves an alienation of 
joint ancestral property belonging to himself 
and his sons. The real meaning of the deci¬ 
sion in iTtdar Singh v. Sarju Singh (2) is that 
in the opinion of the learned Judges who 
decided that case, the antecedent debt of bis 
own in satisfaction of which a Hindu father 
may make an alienation of joint ancestral 
family property which his sons cannot ques¬ 
tion except on the plea that such debt was 
contracted for immoral purposes must be an 
antecedent liability which is still enforceable 
against the father on the date on which 
the alienation of joint family property is 
effected. We were really applying the 
principle laid down by the majority of the 
Full Bench of this Court in Chandra Deo's 
case and subsequently affirmed by their Lord¬ 
ships of the Privy Council, subject to this that 
we interpreted the words ^'antecedent debt” 
in that case as equivalent to * a subsisting 
liability, previously incurred.” On the date 
on which the Hindu father, in the case which 
we are supposing, executed the contract of 
mortgage, he was under no liability enforceable 
against him by law; he created a liability en¬ 
forceable against himself when he signed the 
contract of mortgage. That liability we treated 
as being on the same footing as the liability 
which the father might incur by raising a loan 
on the security of joint family property under 
the very contract of mortgage which he was 
signing. We held, ineffect,that a liability against 
the father which only came into existence 
when he signed the contract of mortgage 
could not be treated as an antecedent liability 
validating an alienation of joint family proper¬ 
ty on the principle laid down in Chandra Deo’s 
case. I have now bad an opportunity of con¬ 
sidering the entire question in the light of the 
arguments which havelbeen addressed to us 
and of the opinions expressed by the senior 
Hindu Judge who is a member of this Bench. 
Undoubtedly the pious duty of Hindu sons to 
discharge their father’s debts, not tainted with 
immorality, cannot be affected by the usual 
statute ot limitation. In the case of Raja 
Bahadur Raja Bnj Narain Rai v. Mangal 
Prasad Rai (4J, their Lordships of the Privy 

(U 77 Ind. Gas. 689; 40 a. 96 at p. 104 ; 31 A. L. 
J. y94 ; 4G M. L. J. 23 ; 6 P. L. T. 1; 28 0. W. N. 
268 ; (1924j iM. W. N. 68 ; 19 L. W. 72 ; 2 P. L. li. 
41 ; 10 0.& A. L. R. 82 ; 38 M. L. T. 457 ; 26 Bom. 
U H. 600 ; 11 0. L. J. 107 fP. C.) 


Council have summed up the law on this 
question of alienations of co-parcenary pro¬ 
perty by the manager of a joint undivided 
estate. They have expressly laid it down 
that if such manager is the father, he may 
by incurring debt, so long as it is not for 
an immoral purpose, lay the estate open to 
be taken in execution proceedings upon 
a decree for payment of that debt. It seems 
to me to follow that if the father, instead of 
waiting for a decree to be passed and the estate 
to be taken in execution himself sells a portion 
of that estate in order to satisfy a previous 
debt of his own uot incurred for immoral pur< 
poses, the sons by reason of their pious duty 
oau no more challenge a voluntary alienation 
of this sorb than they could have done an 
auction sale in execution of a simple money 
decree. In this view of the case it seems to 
me the principle of the antecedent debt can 
no longer be rightly interpreted as it was done 
by us iu the case reported in Lndar Singh v. 
Suraj Stngh (2j as if the expression were 
equivalent to an existing liability antecedently 
incurred. Stress must be laid on the fact 
that the debt was one incurred by the father 
prior to and altogether independently of, the 
alienation of the joint family estate by which 
he proposes to satisfy it. I concur, therefore, 
in the answer proposed to the question before 
us for decision. , 


Kanhaiya Lai, J.—The question for con¬ 
sideration ID this case is whether a time- 
barred debt can constitute a valid antecedent 
debt for the purpose of supporting an aliena¬ 
tion, by the father of an ancestral or joint 
family property. 

Under the Hindu law it is well recognised 
that the father has a larger power of disposal 
over the ancestral and joint family property 
than an ordinary manager, the reason being 
that this sons and grandsons are under a pious 
obligation to discharge his just and lawful 
debts which may have remained unpaid. Apart 
from the question of family neoesslty or 
common benefit, it is open to the father to 
pay such a debt by an ahenation of the joint 
family property, though the debt may have 
become barred by limitation, because what 
can he revived by the father and may be re¬ 
covered from him by the attachment and sale 
of the family property can also be recovered 
from his sons and grandsons, that is to say, 
from the joint family estate in their possession. 
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In bhe viow of the Hindu lawyers a debt 
due is not merely an obligation but a sin, the 
oonseqnenoes of which follow the debtor in 
the next life. Vrihaspati says, “ He who. 
having reoeived a sum lent or the like, does 
not repay it to the owner will be boro here* 
after in his creditor’s house a slave, a servant, 
a woman, or a quadruped " Narada similarly 
says, *'whea a devotee or a mao who main¬ 
tained a sacrificial fire, dies without having 
discharged his debt, the whole merit of his 
devotions or, of hie perpetual fire, belongs to 
his creditors.” 

The duty of relieving a person from the evil 
consequences of his debts, remaining unpaid, 
therefore, lies very heavily upon his sons and 
grandsons; and tlie only limitations, which the 
law recognizes, are that the debts must not 
be illegal or immoral and that the obligation 
would only be enforceable against the family 
estate. Narada says that “ Fathers desire 
offspring for their own sake, reflecting that 
‘ their sons will redeem them from every debt 
whatsoever due to superior and inferior beings.’ 
In fact the older the debt the greater the 
responsibilities on the descendants of the man 
who leaves the debt unpaid. Vrihaspati ac¬ 
cordingly lays down, “ The father’s debt must 
be first paid and next the debt contracted by 
the man himself but the debt of the paternal 
grandfather must even be paid before eitlier 
of these.” To the same effect is a dictum of 
Katyayana who declares *. The Judge shall 
compel a son to pay the debt of his father, 
provided he be involved in no distress, be 
capable of property and liable to bear the 
burden, but in no other case shall he compel 
the son to pay his father’s debt.” 

A further restriction has now been introduc¬ 
ed by the law of limitation. A son is not liable 
for the payment of a debt due by his father, 
if it was not legally recoverable from him, 
bad he been alive. But a time-barred debt 
may be revived by father, and when so re¬ 
vived, it stands on the same footing as a 
debt enforceable against him in his life-time, 
Under section 25 of the Indian Contract Act, 
IX of 1872, it is open to a person against 
whom a debt has become barred by time to 
make a promise in writing to pay that debt, 
and such a promise would form a good oon- 
sideratlon for a sale made to pay that debt. 
Under sections 60 and 61 of that Act, a credi¬ 
tor oan law fully appropriate a payment not 


made for any specific purpose, towards a 
debt, barred by time. A contract in writing 
to pay such a debt may for certain purposes 
be treated as an independent contract; bub 
the liability, which it renews, is a liability, 
which existed from before, though for the time 
being it may have ceased to be enforceable. 
The Hindu Law did not recognize any 
rule of limitation for the recovery of debts. 
Every debt which was lawful was binding 
an I recoverable from the debtor irres¬ 
pective of the period which may have elapsed 
since the original liability was incurred, and 
no restriction on its recovery was recognized 
beyond this that at no time more than double 
the amount of the principal money could be 
claimed. 

A debt may become irrecoverable under 
the law now in force by reason of the lapse of 
the period of limitation, but the debt exists all 
the same, and if a person chooses to pay a 
time barred debt in the manner permitted by 
section 25 of the India n Contract Act, the debt 
which be chooses to pay remains the same 
debt, though by reason of the contract, which 
he enters into, it assumes a new garb and 
gains a fresh vitality. 

As pointed out in Sichramania Aiyar v. 
Gopala Aiyar (5) a right to receive the 
payment of a debt, as distinct from a 
right to enforce its payment, subsists even 
after the remedy by auction has become 
barred by time ; and if the debt exists 
and the debtor is willing to pay it by an 
alienation of the family property, such an 
alienation, if otherwise valid, can bind bis 
sons and grandsons, to the same extent as 
if the said debt had been revived by the 
debtor, and was sought to be recovered by 
the creditor by the attachment and sale of the 
family estate. 

In Narayanasami Chetli v, Samidas Mudali 
(6), it was held that the liability of a Hindu 
son to pay the money due on a promissory 
note executed by his deceased father in con¬ 
sideration of bis debt, which bad been declar¬ 
ed barred by limitation could bo validly 
enforced against the assets of the father. 

(5) 7 Ind. Cas. 89 i ; 11. 30^: 20 11. L. J. 633;. 

8 M, L. T. 321. 

l6) 6 M. 293 :7 Ind. Jur. 35 ; 2 Tnd. Deo. (N. S.) 

4B3. 
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In Sh'>oram Pande v, Sheoratan (7)il)wa8 
pointed out tbafe in the matter of the pioae 
obligation, the Hindu Law made no difference 
between a time barred debt and a debt which 
was not 80 barred; and in Bam Kishen 
Eai V. Chedi Bai (l), it was similarly held 
that in asmucb as the Hindu Law did not re' 
oosnise any rule as to the extinction of 
claims by the efflux of time, the sons 
in a ioint Hindu family were not exempt 
from the payment of bonds executed by 
their father merely because such bonds 
were given by way of a renewal of other 
bonds, which at the time of the execution of 
the former were barred by limitation. The 
same principle was recognised in Harihar 
Bak$h Singh v. Bharat Prasad (8), and MuttU’ 
stoamy v. Suhramanya (9). A promise to pay 
a barred debt is in fact neither illegal nor 
immoral and a son cannot escape liability 
merely because the debt, which his father 
had agreed in writing to pay, was one, the 
payment of which he could have legally 
avoided. 

Our attention has been drawn to the decision 
in Indar Singh v. Sarju Singh (2), and Dalip 
Singh V. Kundan Lai. (3). In the former case 
Knox, J., who delivered the judgment of the 
Bench, after pointing out that he bad nob 
been referred bo any text of Hindu Law.'or any 
precedent, bearing upon the point, observed: 
“There is no doubt that the Hindu Law did 
nob recognise the principle of limitation with 
reference to debts; at the same time the fact 
remains that if the creditor had tried to sue 
for the debt at the time that the mortgage 
was entered into, or if the father bad executed 
a mortgage on the basis of an acknowledg¬ 
ment of such time-barred debt, the debt 
could not have been recovered or the mortga¬ 
ge lien enforced in our Courts." It is difficult 
to understand the latter observation, because 
if the father had executed a mortgage on the 
basis of such a time-barred debt, or an acknow¬ 
ledgment had been made before the debt had 
become barred by time, a suit for the recovery 
of the debt either on the foot of that mort¬ 
gage or on the foot of that acknowledgment 

(7) 63. Ind. Oas. 279; 43 A 604 at p. 603; 19. A. L. 
J. 186. 

(8) 20 Tnd. Cas. 690: 16 O. 0. 185. 

(9) 14 Ind. Oas. 69; 11 M.L. T. 142; (1912) M, W. N. 

61 ?. 


could have been easily maintainable. It may, 
however, be assumed that the acknowledgment 
therein referred bo was an acknowledgment 
made or supposed to have been made after the 
debt had become barred by time; bub 
even if that was so, the debt, if revived by a 
mortgage in writing, would for the purpose of 
enforcing the pious obligation be a good and 
valid debt, unless it was shown to have been 
taken for an illegal or immoral purpose. In 
the second case, the ground of distinction bet¬ 
ween oases where legal neoessttv is proved and 
those where an antecedent debt is proved to 
have existed does nob appear to have been 
recognized. A debt taken for legal necessity, 
whether taken by a father or by any other 
manager is binding on all the members of the 
joint family bnt an alienation made bo pay an 
antecedent debt, not so taktn by a manager, 
who is not the father, is not so binding. The 
rule which enforces an alienation made to pay 
an antecedent debt, not shown to have been 
taken for legal necessity or common benefit, 
nor shown to have been taken for an illegal 
or an immoral purpose, rests entirely on the 
theory of pious obligation ; and where such a 
pious obligation exists, an alienation made to 
pay such an antecedent debt by a father is 
held to be binding on bis sons and grandsons. 

• Keferenoe has also been made to the deci¬ 
sion in Naro Gopal v. Paragov)da (10), but in 
that case a time barred debt was held suffioi- 
ent to support an alienation by a father of hil 
interest in the joint family property, and the 
question now at issue was not definitely consi¬ 
dered. 

It is argued that a time barred debt is 
not a Vyav'iharik debt within the mean¬ 
ing of the text of UskanaSt cited in the 
Miiakskara. But a debt revived by the 
father cannot be regarded as an 
debt, or a debt not recognized by law or 
usage either under the old Hindu *law or 
under the law now in force. 

The case of an alienation effected by a Hindu 
widow to pay a debt due by her deceased hus¬ 
band, if barred by time, presents a useful 
analogy for the purpose of guiding the deci¬ 
sion of this question. It is well settled that 
a Hindu widow is competent to transfer the 

property, which she has reooived^Irom^'her 

(10) 89 Ind. Oas. 98: 41 B. 847j 19 Bom. 
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husband to pay a debt due by him though it 
may have been barred by limitation, so as to 
bind the reversionary heirs oI her husband 
Udai Chander Chakerbutty v. Asutosh DasllL), 
Okimnaji Qovindv, Dinker (I'i), Konlappa v. 
Su66a (13), Bhagwai Dhaskar Karannd v. 
Nivratti S.ikharam (14) and Sheoram Patuie v. 
SAeorofan Pande{l). The prinoiple underlying 
that rule is that she is under a pious obligation 
in a reasonable measure to promote the spirit* 
ual benefit of her husband whose estate she 
has inherited and one of the ways in which 
this benefit can be promoted is by getting him 
released from the penalty or sin of leaving 
his debts unpaid. A son is in a more independ¬ 
ent position because he acquires a right 
in the family property by birth, but he too is 
under a pious obligation to save his father 
from a similar penalty and to pay the debts 
due by him, if not illegal or tainted with vice. 
If a Hindu widow can validly alienate property 
to pay time-barred debts due by her husband, 
a Hindu father can similarly alienate proper¬ 
ty to pay the time barred debts due by him 
in order to release himseU from the sin of 
having left them unpaid, so as to bind his 
sons and grandsons. In Shib Nath v. The Al¬ 
liance Bank of Simla Ltd (15)it was accordingly 
held that under the Hindu Law the payment 
of a debt due by the father, though time-bar- 
red, was a pious duty, and such a debt was a 
good antecedent debt, however, old it might be. 
A debt, which was barred by time and has 
been revived, stands on the same footing as a 
debt which is not time barred ; and if it is 
enforceable against the father, it is also en¬ 
forceable against his sons and grand-sons, pro- 
yided it was not taken for an illegal or immor¬ 
al purpose. An alienation made to pay euch 
a debt is, therefore, valid and can bind the 
interests of the sons and grandsons of the 
person making the alienation. 

The reply to the question is, therefore, in 
the affirmative. 

Daniels, J.—The answer to the question 
referred to us lies in a very brief compass. It 


(11) 21 0.190 10 Ind. Deo. (N. B.) 769. , , - 

(12) 11 B. 8 890 : 11 lod. gan 842 ; 6 Ind. Deo. 

(N. B.)209. , ^ 

(18) 13 M. 189 ; 4 led. Deo. (N. fl.) 844. 

(14) 27 Ind. Oae. 856 ; 89 B. 118; 16 Bom. D. R* 

ffQQ 

(IB) 2BInd.Oftfl. 480: 110P.W. B. 1914 ; 216 
P. L. B. 1914; 8 P. B. 1915. 
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is settled law that a father can alienate joint 
family property in lieu of his own antecedent 
debt when such debt was neither illegal nor 
immoral. Does a debt cease to bo a debt 
because its recovery is barred by the statute 
of limitation ? Clearly not. Limitation ex¬ 
tinguished the remedy, but except in the case 
covered by section 28 of the Limitation Act 
does not destroy the right. Section 28 applies 
only to suits for possession of property and 
has no application to the case of a debt. 
Hindu law moreover recognises no limitation 
for debts. Even under the Contract Act a 
time barred debt is still recognised as a valid 
consideration for a contract. 

There is another way of looking at the 
matter which leads to tho same result. The 
sons’ liabliby admittedly arose from the pious 
obligation which lies on them to pay their 
father’s debt. Now a pious obligation is 
necessarily independent of a modern sta¬ 
tute of limitations. It may be legal to evade 
payment of a just debt by taking shelter 
under the law of limitation, but such conduct 
is generally regarded as dishonest, and this is 
still more the ease under tho Hindu system of 
law under which the obligations of payment 
of debts is elevated into a religious duty. 

For these reasons I concur in answering 
the question in the affirmative. 

Mukerji, J. —I also agree in answering 
the question put to us in tho affirmative. 

I shall add just a few words. According 
to the Mitakshara law as translated by Coleb- 
rook, Chapter 5, p. 188, a son is asked to 
relinquish his own share in the property so 
that the debts of his father may be paid off. 
This is really the foundation of the prinoiple 
that a Hindu father may alienate the joint 
family property in order to pay off his own 
antecedent debts, although such debts may 
not have been incurred for the benefit of 
the family. A debt does not cease to be a 
debt by being barred by limitation. Even 
under Anglo-Indian law a barred debt forms a 
good consideration for a fresh contract. Under 
the Hindu Law, which knew of no rule of 
limitation for the enforcement of a debt, the 
rule would apply with much more force. It, 
therefore, seems clear to me that a father can 
alienate family property in order to pay off 
bis antecedent debts, though such debts can- 
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nob be enforced in British Ooucbs of law on 
account of the rule of limlfcabion. 

By the Court: —The order of the Court 
is that the question be answered in the affir¬ 
mative and the appeal remitted to Mr. Justice 
Daniels and Mr, Justice Dalai for final dis¬ 
posal. 

K, s. D. Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2269 op 1919. 

October 10, 1923. 

Present :—Mr. Justice Fforde and 
Mr, Justice Scott Smith. 

JOWALA BAM and others—Defendants 

—Appellants 

versus 

HARI KISHEN SINGH and others— 
Plaintiffs —Respondents. 

Hindu Law ^Oift by widow to daughter as dowrvt 
validity of^Oivil Procedure Code {Act V of I90S), 0. 

XXlIy tr. 4, 9— Appeal—Death of respondent _ 

AbaUment““Delay in making application ^Ignorance 
of death- 

Delay in making an application for bringing the 
legal representatives of a deceased respondent on the 
record may be excused where the deceased had no 
stationary residence and the appellants did not be¬ 
come aware of his death till after the expiry of the 
period of limitation prescribed for making an appli¬ 
cation for substitution, [p. 6'JO. col. 2 j 

A gift by a Hindu widow of a reasonable portion 
of the estate of her deoeased husband in favour of her 
daughter on the occasion of the latter’s marriage for 
purposes of dowry is valid in law and binding on 
the reversioners, [p. 691, ool. 1.] 

Qhuraman Sahu v Gopi Sahu, 1 Ind. Oas. 945; 87 
0.1; ISO W. N. 994; 10 0. L. J. 516: Bamasami 
Ayyar v. Voigidusamt Aiyyar, 22 M. Il3‘; 8 M. L J. 
170,8 Ind Deo. tN- S.) 79, relied on. 

A gift of less than one-quarter of the husband's es¬ 
tate is a gift of a reasonable portion within the mean¬ 
ing of the above rule. [p. 691, col. 2.] 

Appeal from the order of the Dietrict Judge, 
Ambala, dated the 4bh August 1919, oonfirm- 
ing the order of the Senior Sub-Judge, Ambala, 
dated the Slab January 1919, 


Bakbshi TeU Chanit for the Appellants. 

Lala Govind Rtvt Khznn'i, Dr. G, 0. Na- 
rang, for the Respondents. 

JUDGMENT. —A preliminary objeotion 
to this appeal has been raised, namely, that 
the appeal has abated by reason of the death 
of Naurang Singh, one of the plaintiff'respon¬ 
dents. 

Naurang Singh died on the 16th July 1992 
and an application bo make bis legal represen¬ 
tatives a party was not made until the 3rd 
April 1923. As the application was not made 
within the time limited by law the appeal has 
abated so far at least as Naurang Singh is 
concerned. 

We are asked, however, to set aside the 
abatement on the ground that the ap¬ 
pellants were prevented by sufficient cause 
from applying within the proper time to 
continue the appeal. It appears that the 
deceased respondent had no stationary 
residenoe. He sometimes lived in the Muktsar 
Tahsil of Ferozepore District and sometimes 
at Dayalpure in the Patiala State. The ap¬ 
pellants live at Pbagwara in Eapurthala 
State. We are satisfied that the appellavts 
were ignorant of the death of this respondent 
and that they have shown sufficient cause for 
not making the application within the pres¬ 
cribed period of limitation. We aooordii^ly 
overrule the preliminary objeotion and set 
aside the abatement. 

The subject matter of the litigation wbidh 
has resulted in this appeal consists of 70 
bighas of agricultural land alleged to have been 
gifted by one Musamm'at Parmosbri upon the 
occasion of her daughter's marriage The facts 
so far as it is necessary to state them for the 
purpose of making our judgment clear are 
briefly as follows. 

One Labh Singh died in 1907, leaving a 
real estate consisting of 300 btpAas proprietary 
rights and 700 bighas of which he was'’mort¬ 
gagee. 

He died sonless, leaving a ^dow Muia^tnat 
Parmeshri and one daughter Musamtnat Malavi 
mentioned above. 

Upon bis death life-interest in the estate 
devolved on the widow under Hindu Iiaw. In 
1909 the daughter married Madan Qopal and 
it is alleged that upon the occasion of this 
marriagel‘70 highas of l^e 300 was-giftei by 
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AftMommat Parmeshri to her daughter as 
dowry. These are the 70 biQhas iu dispute. 
Mutation was entered on the 12th Deoonihor 
1919. Mitsckmmat Maiavi died in Ootobor 
19l6| predeceasing her mother who died on 
the 17th June 1917. The plaintitTs -res¬ 
pondents' contention is that after the death 
of ;,the widow and daughter the property 
should revert to them while the defend¬ 
ants—appellEmts contend that the land 

having been given as dowry on the occasion 
of the daughters' wedding, the latter was enti¬ 
tled to it absolutely and that they (defendants) 
are entitled to succeed to it as her heirs. 
Mr. Gobind Ram for the plaintiffs-respondents 
oontends, hrst of all, that there is no hnding 
of the lower Appellate Court to the effect that 
the land in dispute was in fact gifted to d/w- 
tammat Malavi by her mother on the occasion 
of the former’s marriage. There is a clear find¬ 
ing to this effect by the Court of first instance 
and this finding has been adopted bythe learned 
District Judge, who commences his judgment 
by stating that the facts of the case appear 
quite clearly from the lower Court s judg¬ 
ment with which he entirely agrees. The 
question of the factum of the gift and of the 
oooasioD upon which it was made do not 
appear to have been disputed in the lower Ap¬ 
pellate Court and we accordingly find against 
Mr. Gobind Ram’s contention on this portion 


of the ease. 

The only other point left for our determi¬ 
nation is whether Mt. Parmeehri could under 
Hindu Daw validly gift any of the property 
which she inherited from her husband as 
tenant for life absolutely to her daughter. 
There are many circumstances under which 
a Hindu widow can make an absolute 
dft of a reasonable or moderate portion oi 
her deceased husband’s estate and amongst 
them is the case of a gift upon the occasion of 
the marriage of a daughter provided that the 
ffllt is confined to a reasonable portion o£ tne 
estate of the deceased. It has been held in 
Churaman Sahu v. Gobi Sahu (1) that it is 
competent to a Hindu widow governed by the 
Mitakshara law to make a valid gut of a 
reasonable portion of the immoveable property 
of her deceased husband to her daughter on 
the ocoaslon of the latter’s gowna ceremony 
and that such a gift is binding upon the rever- 
U) I Infi- Os®* ^ 

lj.9. d«0* 


sionery heirs of bor b'lsband. Wo can see no 
disbiaofeiou between a gift made upon the occa¬ 
sion of a daughter'e iioiuni ceremony and a 
gilt made as dowry upon the occasion of a 
daugliter’s marriage. It has lieen held in the 
case of liama'^ami Aiyar v. Vengidusami Aiyar 
(2) that a mother who had acquired the estate 
of her deceased son could make a valid gift of a 
portion of the property to her son-in-law on 
the occasion of his marriage with her daughter 
provided that the gift was nob found to be 
otherwise than reasonable in extent. 

We are entirely in agreement with the prin¬ 
ciple established by these two cases that a gift 
by tenant for life of a reasonable portion of the 
estate of a deceased Hindu for the purpose of 
dowry is valid in law provided that it dors 
not exceed a reasonable portion of the inheri¬ 
tance. 

The only question which remains then is 
as to whether or not the amount gifted in 
the present suit exceeds a reasonable portion 
of the immoveable property of the deceased 
Labh Singh. The portion of the gifted land 
amounts to less than itb of the proprietary 
rights of land. The donee would have been 
entitled, bad her mother predeceased tier, to 
the entire of the property absolutely. We 
find that it is impossible under the circum¬ 
stances of this case to hold that the port^ion 
gifted is nob a reasonable portion of the whole 
inheritance. In the case of Churaman Sahu 
V. -Sakw (1) the property in dispute was 

found to have been a little more than itb 
and a little less than liSrd of the total value 
of the deceased's immoveable property of the 
estate. In the present case the total value 
of the gifted portion amounts to something 
less than ith of the whole estate. We ac¬ 
cordingly hold that in the piesent case the 
gift of the land in dispute was both proper 
and reasonable and conferred an absolute title 
upon Mt. Malavi- 

We accordingly accept the appeal and dis¬ 
miss the suit with costs throughout. 

^ Appeal allowed. 

(3) 22 M 113 ; 8 M. L J. 170 ; 8 Ind. Deo (N. S.) 

79. 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

First Civil Appeal No. 44 op 1923. 

August 6, 1924. 

Present: —Mr. Kendall, A. J. C. 

ZAMIN HUSAIN KHAN and others— 
Plaintiffs—Appellants 

versus 

TASADDUQ ALI KHAN and others— 
Defendants—Respondents. 

Muhammadan Law—Dower^Debt^Widow's right 
’^Charge^Decree jar jne.^no profits against husband'& 
estate—Precedence oj widow's claim—‘Widow /orestall. 
ing other creditors—Fratid^Suspicion"—Legal testi¬ 
mony 


A Muhammadan widoiv has a right to payment of 
her dower debt. That right does not amount to a 
charge on the property, but If the widow is in pos¬ 
session at the death of her husband, she is allowed to 
retain possessionuntil the debt ii paid. [p. 692, col. 2.] 

A Muhammadan widow is a oreditor of her sons to 
the extent ol her dower-debt and her right, which 
U created on the date of her marriage, must have pre- 
oedeaoB over the tight of a person who subsequently 
obtains a decree for rnesne proJits against the estate 
[p. 693, col. 2.] 


If a widow wishes to forestall other creditors and 
obtain what is due to her first, there la nothing frau¬ 
dulent in her action in carrying auoh a wish out. 
[p. 693, ool. 2.] 


Narasimunnissa v. Abdul Kadir, 43 Ind C5 m Oftr 
30 0 C. 29,-Mu^ahar Sahu flaWm Lai, 82 w 
Gas. 343; 43 C. 621; 20 C. W. N. 8y3 ; 80 M.L.J. Hf 

' (1916) 1 M. W. N. 198 

?p ^96; 18 Bom. L. R. 87fi 

(P. C-), referred to. 


A court's decision must rest not upon suspioioi 
mony^°° established by legal testi 


T f Subordinate 

Judge, Kheri, dated July 23 1923. in Orici- 
nal Suit No. 37 of 1923. ® 

Mr, M, Wasim, for the Appellants. 

Mr. Saddar Husain, for the Respondents, 

JUDGMENT. —The principal plaiutifif- 

appellanb in this suit had obtained a decree 
for mesne profits against Azim Ullah Khan 
and Kban Ali Khaa in the oiroumstauoes 
tated in the pleadings. On the death of Khan 
AsliKban his widow and three sons, who are 
the present defendants-respondents, were made 
parties to the proceedings. The decree for 
mesne profits was for upwards of Rs 4,000. 
and was passedon 10th Juno 1920. Before 


the decree for mesne profits was given, namely 
on 7th February 1920, the widow of Khan Ali 
Khan sent a notice to her three sons to make 
payment of her dower debt. The matter was 
referred to arbitration by an agreement, dated 
17th February 1920, and the award was 
given with remarkable promptness on 19tb 
February 1920. This award is to the effect 
that the dower due to the widow was 
Rs. 50,000 but that as the property of the 
deceased was nob sufficient to stand so heavy 
a charge, a sum of Rs. 15,000 should be re¬ 
mitted and a sum of Rs. 35,000 was fouud to 
be due from the sous. As however they were 
not able to pay such a sum it was ordered in the 
award that the zemindari property of the de¬ 
ceased should be given to the widow, who could 
have mutation made in her name {Magar ada 
nahin kar sakte lighaza jaidad hakiat zamin~ 
dari hasb i‘Zail Po/riq-awcd ko Jartq‘i-doein se 
gayi Musammat Farhatunnissa Bibi fariq- 
iawal darkhwast dekar bamujib faisalnama- 
ihaza dakhil kharij apne nam karaletoai). The 
defendants-respoudents, who are the two par¬ 
ties concerned in these arbitration proceed¬ 
ings, claim that the effect of this award was 
to create a charge on the property in suit in 
favour of the widow, and thus to save it from 
being taken in execution of the plaintiffs- 
appellant’s decree. The plaintiff-appellant's 
main contention is that the arbitration pro¬ 
ceedings were fraudulent and collusive and that 
they had not the effect of creating a charge 
on the property. The learned Subordinate 
Judge decided that there was no proof of 
fraud and collusion and dismissed the plunt- 
iff’s suit which was for oanoeUation of an 
order passed in execution proceedings, that 
the property was not liable to attachment, 
and for a declaration that the property was 
liable to attachment. 

It is well established law that a Maham- 
madan widow has a right to payment of her 
dower debt. That right does not amount to a 
charge on the property, but if the widow is in 
possession at the death of her husband she is 
allowed to retain possession until the debt is 
paid* In this case, the widow was not in 
possession on the death of her husband, but 
the defendants contend that the award has 
the effect, as I have remarked above, of 
creating a charge. It is pointed out that 
the widow mftde no demand for dower daring 
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her husband's lifebime nor until two years 
after the death. It was only when the suit 
for mesne profits was nearing oompletion (and 
it is argued when it was sufiioiently obvious 
that a decree would be given against tlio 
widow and the sons) that she bethought 
herself of demanding her dower debt. The 
very terms of the award, it is argued, show 
that it was collusive. The amount awarded 
was far in excess of what was due, aod it is 
pointed out that one of the witnesses sum¬ 
moned on behalf of the widow stated that the 
amount awarded practically exhausted the 
property left by the deceased and that the 
decree for mesne profits cannot be executed 
unless the award is set aside. 

The circumstances in which the award was 
given are sufficient to arouse suepioiou. It 
was contended by the parties that the widow 
and her sons were on bad terms, but this may 
have been part of their collusion, and the 
evidence was not believed in the lower Court. 
The Court’s decision, however, must rest not 
upon suspicion but upon legal grounds establi¬ 
shed by legal testimony. The grounds given 
are that the amount awarded was excessive 
and that the circumstances generally pointed to 
collusion. On the first point there is no very 
definite evidence on the file to show the extent 
of the deceased’s property of the value of that 
which would be left to the sons. It is certain 
that some was left to the sons, and it is arp- 
ed that the amount may be eight or nine 
thousand each. There were several witnesses 
who testified to Es. 50,000 as the atnount 
agreed upon for dower. It is true that if the 
matter had been settled in Court, even if this 
evidence had been believed, the amount might 
have been reduced under section 6 of the 
Oudh Law Act. It will be seen, however, 
that the arbitrator did reduce the amount 

from Bs. 60,000 bo Bs. 35.000, and although 
this appears to be a large sum there is not 
sufEoidDb eyidenc© to ©how that ib would 
have been considered legally excessive, so 
that it is impossible to hold that the amount 
awarded signifies fraud. As regards the gene¬ 
ral olroumstanoes of the case, the fact that 
the arbitration proceedings were quickly se^ 
tied Is, on the face of it, suspicious, and 
suggests that the object of both parties 
■was to create a charge in favour of the 
widow before a decree in the suit for mesne 
profit! could be pronounced. The widowi 


however, was undoubtedly a creditor of her 
BODS to the extent of her dower debt, and her 
right bad naturally precedence over the right 
of the plaintitT appellaat, because it was crea¬ 
ted on the date of her marriage, which 
was previous to the action that gave rise 
to the suit for mesne profits. It has been 
held in Nasimunnissa v. Abdul Kadir (l), 
following the Privy Council ruling in Musahar 
Sahu V. Hakim Lai (2), that in somewhat 
similar oiroumetanoes if a widow wishes to 
forstall other creditors and to obtain what is 
due to her first, there is nothing fraudulent 
in her action in carrying such a wish out. I 
consider, therefore,;that the lower Court was 
right in holding that fraud and collusion have 
not been proved, and that the award must be 
held to create a charge on the estate in favour 
of the widow. 

Another point that was urged before me 
was that the widow had been impleaded as a 
representative of her husband, and that her 
share of the estate inherited from him is liable 
to be taken in execution of the decree against 
him. The wording of the award shows that 
in addition to the Es. 10,000 by which the 
amount was reduced, the haqq-i shauhari was 
given to the sons. The whole of the estate, 
therefore, on which the iwidow> is given a 
charge is intended to be in lieu of the widow’s 
dower debt. Her inherited share is in the 
bands of the eons, and like their shares is 
liable to be taken in execution of the decree. 
The result is that the appeal is dismissed with 
costs. 

3 . D- Appeal dismissed. 

( 1 ) 48 iBd. Caa. 280: 20 O. C. 295. 

(2) 82 Ind. Caa. 348 ; 48 0. 521; 20 0. W. N. 893; 
30 M. L. J. 116; 8 L. W. 207; 14 A. L. J. 198 ; (1916) 

1 M. W. N. 198: 19 M L. T. 208; 28 0. L. J. 406; l8 
Bom* L. Tl- 878 (P. O.). 



694 


INDIAN OASES 


[19SI4 


MUNSHI RAM V, RADBA SISHEM 

LAHORE HIGH COURT. 

Second Civil Appeal 484 No. 

OP 1920. 

December 11, 1923. 

PresentMr, Justice Fforde. 

MUN3HI BAM and another— 
Dependants—Appellants 

versus 

RADHA KISHEN and others— 
Plaintu-'fs—Bespondents. 

Civil Frocedurc Code{dct V oj 1903) 0- XXll, rr. 4, 
—Death uj resp&adent—Abatement—Delay 
m tnahtng appiicalton Jor aubstttution—Hufitcient 
causc^Decree tn/avou>' oj respondents jointly—Abate¬ 
ment in tolo. 

The meid fsob that the potties to aa appeal ace 
living at lung dietanoes icooi each othec is nub a saffi* 
oient coason ioc excusing gross delay on the pact of 
the appellants in malting an application to bring on 
the reooid tbe lepcesenia&ives oi a deceased lespond- 
enc and to set aside the abatea.ent ol the appeal- 
[p. 6 j 4, ooh 2.1 

Where a decree has been passed in favour ol several 
respondents jointly and one ol them dies dui mg the 
pendency ol the appeal and bis legal representatives 
are not brought on the record wittun the time allow¬ 
ed by law, the appeal abates against all the respond¬ 
ents and not merely against the deceased cespondent, 
[p. 6Ji» ool. 2.j 

Appeal from the decree oC tbe District 
Judge. Ferozepore, dated the 10th November 
1919, a£Brmiug that ot the Senior 3ub*Judge, 
Ferozepore, dated the 13th August 1917. 

Dr. iiand Lak for the Appellants. 

Lala Bam Chand Maiichanda, for the 
Bespondents. 

JUDGMENT. —On the 26th November 
1923 tbe appellants’ Counsel was given a fort- 
night's time within which to complete and 
rehle an application made by him on behalf of 
bis clients under O. XXll, rr. 4 aud 9, Civil 
Procedure Code. The application has been 
rehled within the time allowed and a refer¬ 
ence to It shows that Hadha Ktshen, res¬ 
pondent, died on the i6th June 19:^0, and his 
son, Ishar Dass, on the 16th January 1923. 
The appeal had, theilore, abated on the 2ubh 
October 1923 v?hen the appheation under, 
r. 9, O. XXll, was hied. Dr, Nand Lai, lor the 
appellant-apphoant contended that the affi- 
vadit hied by Munshi Bam, appellant disclosed 
such cause for the delay in making this 
application as should be regarded " sufficient” 


ABDULLA 9. MAHAUHAD KAZIB 

witbin tbe moaning of section 6 of the Indian 
Limitation Act, and that, therefore, tbe abate¬ 
ment should be set aside. Tbe cause alleged 
in tbe affidavit is that the parties lived in 
different districts and that their residenees 
were about 200 miles distant one from the 
other. This fact does not appear to us to be 
a sufficient reason in itself for failing to make 
tbe application for a period of over 8 years 
in one case and nearly 9 months in the other. 
It seems to us that the delay in this ease 
amounts to grave negligence on the part oi 
the appellants who for so long a period failed 
to make any enquires whatever as to the 
whereabouts of the most Important respon* 
dents in their appeal. 

We therefore, dismiss this applioation. 

The appeal having abated against Badh& 
Kishen and bis son, rousts of necessity, be 
held to have abated in its entirety inasmueb as 
the decree against the appellants was passed 
in favour of the plaintiffs in the case jointly* 
As the decree must stand so far as the 
deceased persons are concerned it is obvious 
that tbe appeal cannot proceed as against the 
remaining decree-holders. 

The appeal, therefore, is dismissed as 
having abated. Tbe appellants will pay 
respondents’ costs. 

Z. E. Appeal di9mii$ed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 98 op 1928- 
November 2,1928. 

Fresent ;—Mr. Dalai, J. C, 
ABDULLA AND OTHERS—PLAINTIFFS— 

Applicants 

versus 

MAHAMMAD NAZIB and otbers 
—Defendants-Opposite Party. 

Civil Frocedure Cede {Act 1 oJ 1908), «. ll6-.-R«ii- 
6 icn—Jurtfdicii 0 i, eccercise oJ, by trial CoutU inter-- 
jerence wiih—Oudh Civil Courts Act {Act XIII of 
1879)i «. n—Suit Jor possession oj house porWisit 

St^ject matter oj suit—Yuluation. 

« 
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Under saoklon 115 ef tlie OivU ProMdare Code tbe 
HUb Oonrk not o'>Qflaed to an eoqalry as to tbe 
jaiiedtetlon exerolsed by tbe lower Aopallate Ooart 
ebove. The seofeioo cWes the High Oourt pawer to 
enciatre whetber tbe Oourt of fir^t iastanoe ba^ fail* 
ed to exeroiae jurisdiotlon or aot. *'p. 635, ool. 2 ] 

JwaJa Prrtsadx. East Iniiau Raihoau 
4fi Ind. O^e 16 K. L J. 616, dU-^ented from. 
PlaiatiS aued foe poases^ioa of half share in a hou^e 
eUbetby partibioa or by a decree for ioiat po=»se^sion. 
The defendant had paroba«ed tbe boa^jo for Rs. 2i5 
at Court auction sale, and tbe suit was valued by the 
plaintiffs at Rs. 803 for the purposes of jurisdiotion. 
‘Defendant contended that he bad pulled down the 
bouse porobased by him and had built a puoca bouse 
of oonsiderabte value on the land and that if any 
decree for possession was passsd in favour of the 
fdaintiff, compensation mast bo given to tbe def'^nd- 
ant. It was disoovered that the value of the bouse 
bnilt by the defendant was over Bs, 2,000- 

Held* fll that tbe house built by bb-j defendant was 
not part of tbe subjeot-matter of tbe suit within the 
meatklng Wl seotion 17 of tbe Oudb Civil Courts Aob, 
bet that the subjeot-matter of tbe entb was tbe value 
ef e bait sbare in tbe bouse as it stood at tbe time of 
ibe •Mfendani'e purobase ; Cp- 

(2) that therefore the suit bad nob been 
^^ttdar-valued by the plsintlff. Cp. 696* ool- 1-1 

Shatkh Neuwah AU v. Dart^a. 11 O- 0- 45, followed. 


‘Ro'PiBion againirt the order of the Disbrlot 
Judge, Fyzabad, dated the 20bh November 
1922, upholding the order of the Munaif, 
Akbarpnr, dated the 31ab July 1922. 

Mr. Sf. Wasim, for Mr. Niamat Ullah, for 
the Applioants. 

Mr. UMmuidin, for Mr. Mohd. Ayub, for 

%lie Opposite Party. 


JUDGMENT . —The plaintiffs sued in the 
Oourt of the Munsif of Akbarpur for posaea- 
tfnn of half ehate more or less in a certain 
house either by partition or by a decree for 
5«mt iKWsessron. The defendant had purohas- 
od the house forEs. 215 at Court auction sale, 
and the suit was valued by the plaintiffs at 
Es. 300 for the purposes of jurisdiction. Ac¬ 
cording to tbe valuation the value of tbe 
house would be Es. €00. In the written 
statement in para. 8 no objection was taken 
to the valuation or Court-fee. What was 
ucititetided in para. 13 was that the house 
UVhi<^t^ defendant purchased was a oom- 
ttiCnplMC woe Baeaning thereby that its value 
^Pas sttall. The defendaut tb en went on to 
atttte hi %he smtie pwra. that h« demolished 
MhA house* got a paoca house of considerable 
*aiua huitt thOTdCn sad that therefore if any 


decree for possession is passed compensation 
must be given to tbe defondant. After the 
Munsif proceeded with the trial of the suit 
for some time subsequent bo the framing of 
the issues, occasion arose for a report on the 
valuation of the house. Possibly tbe necessity 
arose to assess compensation, if any, to be 
given to the defendant. It was then discover¬ 
ed on the report of a commissioner that tbe 
bouse now standing was worth over Rs. 2,000 
and so the value of a little over half the house 
would be more than Rs. 1,000 the limit of the 
jurisdiebion of this particular Munsif. He 
thereupon returned tbe plaint to the plaintiffs 
for presentation to a Court having jurisdiction 
of higher value than Rs. 1,000. The plaintiffs 
appealed to the District Judge but the appeal 
was dismissed. They have now come here in 
revision under section 115, Civil Procedure 
Code. 

They are met here first by an objection on 
behalf of the defendant-respondent that no revi¬ 
sion lies. My attention has been drawn to a case 
of the Allahabad High Court: Jwnla Prasad 
• 7 . East Indian Hallway Compn.ny (1) where 
a Bench held on facts similar to the present 
that no revision lay. With all respect I do 
nob find justification for the opinion of the 
learned Judges in the wording of the section. 
•In this application what the plaintiffs allege 
is that the Munsif has failed to esercise 
jurisdiction vested in him. This Court is 
authorised to call for the record of any case 
which has been decided by any Court sub¬ 
ordinate to it and in which no appeal lies to it 
and make such order in the case as it thinks 
fib where such Subordinate Court has failed 
to exercise jurisdiction vested in it. In my 
opinion this Court is nob confined to an en¬ 
quiry as to tbe jurisdiction exercised by the 
lower Appellate Court alone. There was no 
defect, as pointed out in the ruling quoted 
above, in the exercise of such jurisdiction by 
the lower Appellate Court, but with due 
deference it may be pointed out that tbe seo¬ 
tion gives this Court power to enquire whether 
tbe Court of first instance has failed to 
exercise jurisdiction or not. I shall, therefore, 
entertain this application. 

On tbe facts I think that the reasoning of 
a learned Judicial Commissioner In tbe case of 

(1) 46 Ind. Cm. 99; 16 A. L. J. 536. 
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Shailch iTawah Ali v. Durga (2), is applicable 
here. There bhe deleadant held some land of 
the plaiotiff oa rent and built a house upon it. 
The plaintiff sued for the demohtion of the 
building and the restoration of the land, and 
in the alternative prayed that in ease demoli* 
tion of the building were refused a decree might 
be passed in his favour for possession on pay¬ 
ment of compensation for the building. The 
learned Judge of this Court held that the build¬ 
ing was not part of the subjeot-matber of the 
suit within the meaning of section 17 of bhe 
Oudh Civil Courts Act, bub that bhe subject- 
matter of the suit was the value of the pro¬ 
perty which bhe plaintiffs said they were 
entitled to bake possession of. By parity of 
the reasoning wbat bhe plaintiffs claimed here 
was not the house rebuilt by the defendaut 
but the house as it stood at the time of the 
defendant’s purchase. It was the case of the 
defendant himself that the house as it stood 
at bhe time of the auction sale was a mere 
nothing. It need nob be considered here how 
the plaintiffs are to be granted relief under 
the altered circumstanoee of a house of small 
value being replaced by one costing over 
Bs. 3,000 whether by demolition of the pre¬ 
sent house or by awarding the defendant oom- 
peneatioD. In either case the value of the 
present house is not part of the subject# 
matter of the suit but the subject-matter of 
the suit is the original house of which the 
plaintiffs claimed a share. According to the 
admission of both parties the original house 
and the land on which it stood were not 
worth more than Bs. 2,000 or even Bs. 1,000. 
I decide that the Munsif has failed to exercise 
such jurisdiction as was vested in him. 

In the result I set aside the decree or 
orders of both the subordinate Courts and 
remand the proceeding to the Court of first 
instance of the Munsif of Akbarpur to con¬ 
tinue the proceeding from the point where 
they were left off and to come to a decision. 
Costs here and heretofore shall abide the 
result. 

z. E. Case remanded, 

(2) 11 0. 0. 4G. 


LAHORE HIGH COURT. 

MlSGELIiANBO03 FIRST CtVir* APPBAIi 

No. 3100 OF 1922. 

January 14, 1924. 

Present :—-Mr. Justice Moti Sagar. 

THE FIRM OP MBGH BAJ TET BHAN— 

Defendant—Appellant 

versus 

'.CHE FIRM OF TUDSI BAM DEVI DITTA 

MAL and others—Plaintiffs 
—Bespondents. 

Civil Procedure Code (Act V of 1903). 0. XXllU f- 8, 
0. XLIII, r. 1 (m)^Compromise of suit““Oompro- 
mise tohetherean be accepted in part^Order refusing 
to record compromise followed by decree—Appeah 
whether lies. 

Ucdet 0. XXIII, r. 8. Oivil Proeednre Code, a 
Court 19 bound to record a oompromiaa and to pais 
a deoree in aooordanoe tbeienltb so far as it relates 
to the suit if it is proved to its satistaotlon that a 
suit has been adjusted wholly or in part by a lawful 
agreement or oompromise. Under 0. XLIII, r. 
1 (m), Civil Prooedure Code; an appeal is competent 
from an order under r. 3 of 0 ^IIl, ceoording or 
refusing to record an agreement, oompcomise or satis¬ 
faction. The mere faot that an order reoording a 
oomprornise or refusing to record a compromise has 
been followed by a deoree does not deprive a party of 
his statutory right to prefer an appeal against saoh 
order, [p. 697, ool. 9.] 

Mahomed Bashid v. BahmatuUah 24 Ind. Gas. 
680 : 96 P R. 1914 ; 219 P. L. B. 1914 ; 184 P. W. B. 
1914, followed. 

A oomprornise should either be accepted as a 
whole or rejected altogether. It oannot be accepted 
in part and rejected in part. [p. 698* ool. l.J 

Where all the terms of a oomprornise are sot prov¬ 
ed to the satisfaction of the Court the oonpromise 
oannot be recorded under 0. XXIlI, c. 8 of the Civil 
Procedure Code. [p. 696, ool. 1.] 

Appeal from the decree of the Senior Sub¬ 
ordinate Judge, Jhang, dated the 12th Octo¬ 
ber 1922. 

Dr. Nand Lai, for the Appellant. 

Lala Bam Chand Manchinda, for the Bei- 
pondentfl. 

JUDGMENT. —TbU was a suit for the 
recovery of Bs. 5,046-12-9, principal and 
intereBt, on the basis of a bahi account. The 
plfuntiffs were Messrs. Tulsi Das-Devi Ditta 
Mai, a firm of merchants, carrying on buuneis 
at Gojra in the Lyallpur District. The plaint 
was^'signedl.hy one l^a Bam and another 
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person Sa^aya Bam, who are alleged to be 
two of the partners of the aforesaid firm. It 
is alleged and not denied by the defendants 
that the firm consisted of three partners 
namely, Eala Bam, Sawaya Ram, and one 
Sakhir Chand, who, however, did not actually 
reside and carry on business at Gojra. On 
the 14th of June 1922 before the issues were 
framed the defendants made an application 
to the Court that the case had been compro¬ 
mised for Rs. 6,000 and that the plaintiffs 
had agreed to accept a house belonging to the 
defendants in fall satisfaction of their claim. 
A deed of sale for Bs. 5,000 in respect of this 
house was executed in favour of the plaintiffs 
but not registered. It was prayed that the 
compromise be given effect to and recorded 
under O. XXIII, r. 3, Civil Procedure Code, 
Kala Bam, who was really conducting the 
case on behalf of the plaintiffs and used to be 
present on all hearings, stated that the case 
had been compromised for Bs. 5.000 but 
denied that he had agreed to accept the defend¬ 
ants’ house in full satisfaction of the claim. 
He alleged that the bouse had been agreed to 
be transferred to the plaintiffs for a sum of 
Bs. 3,000 and that it was agreed that the 
balance of Bs. 2,000 would be paid in cash. 
He farther alleged that the sale-deed for 
Bs 5,000 had been executed by the defendants 
without his knowledge and contrary to the 
wishes of the plaintiffs. On these pleadings 
the following issues were framed ;— 

Whether the ease had been lawfully 
compromised under O. XXIII, r. 3, Civil 
Procedure Code. If so, what were the 
terms of the compromise ? 

If there bad been a compromise, how far 
it was binding upon the plaintiffs? 
Sawaya Bam, the second partner in plain¬ 
tiffs’ firm, was examined by the Court and 
stated that he had neither himself agreed nor 
authorised Kala Bam to enter into a compro¬ 
mise. It was therefore contended that the 
compromise was wholly unauthorised and not 
binding upon the plaintiffs. A large number 
of witnesses were examined on both the sides 
but their evidence was of a most inconclusive 
character. The trial Court found that the 
case had been compromised for Bs* 5,000 
but did not come to a definite finding 
on the question as to what was to be the 
mode of payment. It, however, held that 
Kala Bam bad not been au^orised by the 
I 0—88 


firm to enter into a compromise and that it 
was oonsequenty not binding upon the plaint¬ 
iffs. As a result of this finding it refused to 
record the compromise bub all the same 
passed a decree for Bs. 6,000 against the 
defendants, holding that as all the parties 
agreed to a settlement having taken place 
for that sum, it would under the oiroum- 
stanoes be unnecessary and useless to re¬ 
open a settled point and to pub the parties 
bo the expense and worry of an endless liti¬ 
gation.” 

Against this decision the defendants have 
appealed to this Court and it has been urged 
on bboir behalf that the learned Senior Subor¬ 
dinate Judge was wrong in refusing to record 
the compromise and in holding that it was nob 
binding upon the parties. It is further con¬ 
tended that in any case the Court was nob 
justified in passing a decree for Rg. 5,000 
against the defendants and that if the compro¬ 
mise was found not binding, the defendants 
ought to have been given an opportunity to 
fight out their case on the merits. 

A preliminary objection is taken by the res¬ 
pondents that as the order refusing to record 
the compromise has been followed by a decree, 
an appeal ought to have been filed on full 
court-fees against the decree and that the 
order refusing bo record the compromise, which 
has DOW been merged in the decree, is not ap¬ 
pealable as an order. This oontention, in my 
opinion, has no force and must be overruled. 
Under O. XXIII. r. 3, Civil Procedure Code, 
a Court is bound to record a compromise and 
to pass a decree in accordance therewith so 
far as it relates to tbe suit if it is proved 
to its satisfaction that a suit has been 
adjusted wholly or in part by a lawful 
agreement or compromise. Under O. XLIII, 
r. 1 im), Civil Procedure Code, an appeal is 
competent from an order under rule 3 of O. 
XXIII recording or refusing to record an 
agreement, compromise or satisfaction. The 
mere fact that an order recording a compro¬ 
mise or refusing to record a compromise 
bad been followed by a decree does not dep¬ 
rive a party of his statutory right to prefer an 
appeal against such an order. In Mahomed 
"Bashid V. RakmatuUah (1) a compromise had 
been arrived at between certain parties and a 

(1) 24 Jnd. Oaa. 680 ; 96 F. B. 1914 ; 212 F. L. B. 
1914; 184 P. W. R. 1914. 
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decree passed in acoor laooe fcherewifeh. The 
defendants appealed bo the Chief Court and it 
was held that the order of the Court below 
was one directing the compromiRe to be record¬ 
ed within the terms of O. XXIII, r. 3 and an 
appeal against it was competent under clause 
(m) of O. XLTII, r. 1, notwithstanding 
that the order directed at the time that a dec¬ 
ree be passed in accordance with the com' 
promise and that such a decree was accord¬ 
ingly passed. This authority, in my opinion, 
is exactly in point and I hold that the order 
passed by the learned Senior Subordinate 
Judge was one under O. XXIII, r. 3, 
refusing to record the compromise and that 
an appeal lies from it under O. XLIIT, r. 1 
(w), I overrule the preliminary objection. 

On tbe merits I am unable to agree with 
the contention of the learned counsel for the 
appellant that the alleged compromise should 
have been given effect to in its entirety. The 
burden of proving what the terms of the 
compromise were was upon the defendants 
and after carefully going into the evidence 
produced I am of opiniou that they have en¬ 
tirely failed to discharge it. All what is proved 
is that tbe parties agreed to settle the case 
for Rs. 6,000, but on the question relating to 
the mode of payment tbe evidence is most 
conflicting and I must therefore hold that the 
alleged compromise bad not been established. 
In view of my flnding that tbe terms of the 
alleged compromise have not been fully esta¬ 
blished, lb is unnecessary to give a finding 
upon tbe second question, namely, as to 
whether it would or would not in law be 
binding upon tbe plaintiffs. I am, however, 
of opinion that the compromise not having 
been established, the Court was not justified 
in passing a decree for a sum of Rs. 5,000 
against the defendants. The compromise 
should either have been aooepted as a whole 
or should have been rejected altogether. The 
defendants* allegation was that the plaintiffs 
had agreed to accept a conveyance of their 
bouse in full satisfaction of their claim. This 
not having been estabUshed, the parties 
should have been allowed to proceed with the 
suit in the ordinary manner. The learned 
Vakil for the respondents concedes that the 
procedure adopted by the learned Senior Sub¬ 
ordinate Judge in this case was not in accor¬ 
dance with law. I accordingly accept tbe 
appeal and setting aside the decree remand 


the case to the Tiowet Appellate Court under 
O. XliT, r 23, Civil Procedure Code, for trial 
and decision in accordance with the law. No 
order as to costs. 

Z. K. Appeal accepted. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 324 op 1922. 

October 26, 1923. 

OHANDAN SINGH and others—Pdain- 

Ti ppa— Appellants 

versus 

SHEO NARAIN SINGHand others— 
Dependants—Respondents. 

Res Jodioata ^Mortgage—BeSempHon-^uritdiction 
of Civil and Revenue Court—Circular No.C 1123 o/ 
1S62, operation of. 

By virtue of ClroalarNo. C. 1128 of 1862, the juris- 
diotion ofOtvil Courts in Oudh was barred in the 
case of all claims by mortgagors to reaover possession 
of tbe mortgaged property, whatever tbe date of the 
mortgage, [p* 6^9, ool. 2.] 

The predeoessors-itt-interest of the plaintiffs exe¬ 
cuted a mortgage of oertain property in 1869. Daring 
Settlement Prooeediogs in 1862 they applied to the 
Revenue Court for redemption. Their applioation 
was dismissed on the ground that the term with¬ 
in whioh redemption was to be made bad expired and 
that tbe mortgagors had bo right left in them to 
redeem. In 1921 the plaintiffs Instituted a salt lor 
redemption on the allegation that the deoision of tbe 
revenue Court was without juriadiotion and did not 
operate as res judicata ; 

Held, that the revenue Coart had jarisdietton by 
virtae ofOitoular No 0.1123 of 1862, and its order 
operated as ret judicata, and the plaintiffs' suit was, 
therefore, barred. 

Basatoan Singh v. Nawab Badsha Bahu Begam, 
7 0. 0. 269 followed. 

Appeal against the decree of the Officiating 
Subordinate Judge, Unao, dated the 27th May 
1922, revereing the decree of tbe Hunsif 
South, Unao, dated tbe 17th May 1921. 

Messrs. B. N. Srivastava and Wasi Hasan, 
for tbe Appellants. 

Mr. A, P. Sen, for the Bespondenti. 
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JUDGMENT. —The suife of the plaintiffa 
for redemptioD of a mortgage dated the 16th 
June 1859 was dismiBeed on appeal by the 
lower Appellate Court of the Subordinate 
Judge of Dnao on the ground that the 
matter had been res judicata, Kuahar and 
(langa predeoesaors in-intereet of the plaintiffa 
had executed the mortgage and during Settle¬ 
ment Prooeedinga in 186St Kuahar applied to 
the Revenue Court for redemption. The Ex¬ 
tra Aaaiatant Settlement Officer diemiased the 
application on 29th August 1862 on the 
ground that the term within which redemp¬ 
tion was to be made had expired and that in 
oonaequenoe the mortgagor had no right left 
in him to redeem. The argument in the lower 
Appellate Court was that the force of this 
decree of the Settlement Court was removed by 
the proviso to section 2 Act No. XIII of 1866 
which was subsequently repealed by Act 
No. XXXII of 1871. In this Court it is ad¬ 
mitted that after repeal, Act No. XIII of 1866 
can have no operation. The appellant s 
learned Counsel conceded that if the Settle¬ 
ment Court acted with jurisdiction the present 
suit of the plaintiffs cannot be sustained. 
What the learned Counsel sought to induce 
this Court to hold was that the Settlement 
Court had no iuriadiction to pass the decree 
which it did on 29th August 1862. His con¬ 
tention was that the jurisdiction of the Re¬ 
venue Court was confined to mortgagea 
executed prior to the annexation of Oudh by 
the British Government in 1856 not to 
mortgages executed subsequently. How the 
iurisdiotion of the Revenue Court was estab¬ 
lished and that of the Civil Court ousted m 
redemption suits is explained m 9;roular 

No 0 1128 of 1862 dated 16th April 1862. 
It is stated in para. 2 “ On the annexation 
of the Province. His Excellency the Go¬ 
vernor-General in Council in laying down 
rules for its administration directed that 
the principle “found so beneficial in the Pun¬ 
jab of entirely excluding from the jurisdiction 
of the Civil Court all claims to proprietary 
and accessory rights to land, and of withdraw¬ 
ing that power of revision which in the Regula¬ 
tion Provinces, and in the first instance, m the 
Punjab also had been reserved to those Courts 
should be unquestionably and from the first 
adopted in Oudh. Thus the duty of investigat¬ 
ing and judicially deciding all such claims was 
held to appertain to the Revenue autbonties 


exclusively, that is to say, to the Settlement 
Office." In para. 3 it is explained that the 
observations of para. 2 are not merely the 
wishes of tlie Governor General, but have as 
orders beeu declared by an Aot of Parliament 
to have the force of an Act (VIII of 1859) of 
the Governor-General of India in Council. It 
is further stated in para. 3 All claims to pro¬ 
prietary and accessory rights in the land are 
then the suits (See section I of Aot VIII of 
1859) of which the Civil Courts in Oudh are 
barred from taking cognizance by an Aot of the 
Governor-General in Council, and no decisions 
passed by the Revenue Courts on such claims 
can be revised or called in question in the 
Civil Courts." In para. 4 the suits are detailed 
which under the rules having the authority of 
an Aot are cognizable by the Revenue Courts 
exclusively. Clause III covers claims for 
redemption of mortgages of landed property. 
In the entire circular nothing is said about 
limiting the authority of the Revenue Courts 
to mortgages executed prior to the annexation 
of 1856. These claims to redemption of mort- 
gages of landed property are sub-divided in 
para. 18 into A: claims of mortgagees who 
never gain posseseion of the land mortgaged 
to recover the money advanced on the mort¬ 
gaged land and B: claims by mortgagors to 

recover possession. 

Thus the jurisdiction of the Civil Courts 
was barred in the case of all claims by mort¬ 
gagors to recover possession whatever the 
date of the mortgage may be. Civil Courts 
derived jurisdiction at the date of the 
Circular in 1862 under section I of Act VIII 
of 1859. That section was that Civil Courts 
shall take cognizance of all suits of a civil 
nature with the exception of suits of which 
their cognizance is barred by any Act of 
Parliament, or by any regulation of the Codes 
of Bengal, Madras and Bombay respectively 
or by any Act of the Governor-General of 
India in Council. Para. 3 of the Circular 
referred to above has indicated how the 
jurisdiction of the Civil Court was ousted in 
oases of the claims by mortgagors to recover 
possession in Oudh. It was nob contended by 
the appellants’ learned Counsel that what was 
stated in para. 3 of the Circular was m- 

oorreob. . . 

The learned Counfel was of opinion that 

the Circular referred to above was explained 
by Circular No. 52 of 1863. dated 2nd 
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Oofeober 18^3. This Circular waa a copy of 
an answer sent by the Secretary to the Chief 
Commissioner, Oudb to the Commissioner of 
the Fyzabad Division in answer to some re¬ 
ference. The reference appears to have been 
on the question whether the holder of a deed 
of mortgage being a conditional sale eiseouted 
subsequent to the annexation must apply for 
foreclosure to the Revenue Court or to the 
Civil Court under the provisions of sections 7 
and 8 of Regulation 17 of 1806. The reply 
was : 

Sir, I have the honour to acknowledge the 
receipt of your letter No. 678 dated 8th ins¬ 
tant and in reply to state that the Chief 
Commissioner’s Circular No. C|ll23 dated 
16th April 1862, was framed with regard to 
the state of things prevailing before the 
annexation of the country, therefore, para. 23 
was intended to apply to all mortgages, being 
conditional sales, effected prior to the an¬ 
nexation of the province but not to any that 
may have been made since, when our laws 
may have been supposed to have been in force." 
On the basis of the language of this letter it 
is argued that the jurisdiction of the Reve¬ 
nue Court was oon&ned to mortgages executed 
before the annexation of Oudh. I do not 
think that it would be safe to take such a 
view when it is not supported by reference 
to any Act of Parliament, to any Act of the 
Governor-General of India in Council or to any 
provision in Circular letter No. C|lL23 of 
1862. The letter of 2Qd October 1863 merely 
quotes the opinion of a particular Chief 
Commissioner of Oudh or possibly of his Secre¬ 
tary and has not the force of law. Further, 
reference was made by the Commissioner of 
Fyzabad with regard to a suit for foreclosure 
and it will be seen that no mention of such a 
suit is made in Circular No. C|1123 of 1862. 
The mortgage suits covered by that Circular 
are those of redemptiom and for recovery of 
money by a mortgagee. Para. 23 refers to 
limitation in a suit for foreclosure as wrongly 
understood by the Secretary to the Chief 
Commissioner of Oudb in his letter of 2nd 
October 1863. In my opiuion a suit for fore¬ 
closure was not barred from the jurisdiction 
of the Civil Court, so Circular No. 52 of 1863 
was wholly irrelevant to the matter for con¬ 
sideration here. 

The matter raised in the lower Appellate 
Court was concluded by the authority of 


Basawan Singh v. Nawah Badshak Baku 
Begam (I). The disbinotion drawn by appel¬ 
lants, learned Counsel was that in the report¬ 
ed case tba mortgage was executed prior to 
the annexation. Subsequently, there have 
been cases in this Court where the above 
ruling was followed though the mortgage was 
executed subsequent to 1856 (Second Civil 
Appeal No. 356 of 1894 unreported) and 23 
O. C. page 2 )2, Bench. 1 have however exa¬ 
mined the learned GounseTs arguments in 
detail because the point was not raised in the 
two previous cases in the form in which it 
was raised here. 

I dismiss this appeal with costs. 
z. E. Appeal dismissed. 

(1) 70. a 269 : 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 1664 OF 1923. 

January 23, 1924. 

Pre:ient: —Mr. Justice Moti Sagar. 

THE FIRM SHIV dayal bam Dim 

MAL 

Deorbb-Holder—Appellant 

v&rsus 

MUHAMMBD KHAN and another— 
Judgment-Debtors—Respondents. 

Procedure Code (Act V ol 1908) S- 146— EW’ 
cution of decree .-^Arrest of judgmeni-d^tor—Surety for 
appearance of judgment-Aibtor ^ DefaultBeoffS 
whether can be executed against surety. 

A judgment-debtot waa arrested in ezeontion of a 
deorea and broaght before the Court. Respondent 
ofiered to stand surety for him and on his ezeOutlng 
a surety bond, the judgmeQt.debtoc was released. 
By the terms of the surety.bond the surety under¬ 
took that the judgment-debtor would oontinue to 
appear in Court till the final decision of the case and 
that if he made default, the surety and bis property 
would be liable for the amount of the deoree. The 
judgment-debtor failed to appear in Court on one 
beating and the deoree-holder applied for ezeoution 
of the deoree by attaohment of the surety's property: 

Heldt that the surety had become liable for tlm 
deoretnl amount under seotloo 146 (o) of the OItii 
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FtOMdar6 Oodc, and that the dooroo could be roaliaed 
by attaohoieat of his property, [p. 702. ool. !•] 

Appeal from the order of the District Judge, 
Shahpur at Sargodha, dated the 11th April 
1923, reversing that of the Senior Subordinate 
Judge, Shahpur at Sargodha, dated the 25th 
January 1923. 

Mr. M. L. Puri, for the Appellant. 

Mr. Zafurullah Khan, for the RsepondentB. 

JUDGMENT.— On the 14th of July 

1922 the decree-holders obtained a warrant 
for the arrest of the judgment-debtor in exe¬ 
cution of a money decree from the Court of 
the Senior Subordinate Judge at Sargodha. 
The case was fixed for a bearing for the 11th 
of August 1922. The judgment-debtor was 
arrested on the 15th of July and brought be¬ 
fore the Senior Subordinate Judge on the 
same date. The respondent Muhammad 
Khan offered to stand surety and on bis exe¬ 
cuting a surety bend, the judgment-debtor 
Sardar Khan was released. The surety was 
ordered by the Court to produce the judgment- 
debtor on the 11th of August and he was 
warned that if be failed to do so the decree 
would be executed against him. On the 
11th of August both the surety as well as the 
judgment debtor were present in Court and on 
the latter expressing an intention to apply to 
be declared an insolvent the case was adjourn¬ 
ed to another hearing. No fresh security 
was taken from the judgment-debtor and there 
is nothing on the record to show that the 
surety was discharged. The judgment-debtor 
failed to appear on one or two hearings in tbe 
month of December 1922 and the decree- 
holders thereupon made an application to the 
. Senior Subordinate Judge that the decree be 
realised by the attachment of the surety s 
property. This application was accepted and 
the surety was called upon to pay up the 
decretal amount. 

An appeal was preferred against this order 
and the learned District Judge held that the 
surety was not liable for the following rea¬ 
sons :— , , , _ 

(1) That he had not stood surety under 

section 66 (4) of the Civil Procedure Code 
and that, therefore, no attachment could 

be levied against him; 

(2) That the only undertaking given by him 
yyas that he would produce tbe judgment 


debtor on the 11th of August 1922 and 
that he did produce him on that date ; 
and 

(3) That O. XKT, r. 40, pub-olause (3) of 
the Civil Procedure Code, under which 
the Senior Subordinate Judge had pur¬ 
ported to pass the order in question, did 
not apply and that the order for the at¬ 
tachment of the surety’s property was, 
therefore, illegal. 

The learned District Judge was further of 
opinion that section 145 of tbe Civil Procedure 
Code had no application and that the surety 
could not, therefore, be made liable under 
that section. The appeal was accordingly 
accepted and tbe surety was discharged. 

The decree-holders have now come up in 
second appeal to this Court and it has been 
contended on their behalf that the learned 
District Judge has entirely overlooked the 
provisions of the surety bond under which the 
surety had given an unconditional undertaking 
feo the effect that he would produce the judg¬ 
ment-debtor in Court on all the hearings until 
the case was finally decided. In my opinion 
this contention is well founded and must 
prevail. Section 55 (4) and O. XX.I, r. 40, sub- 
clause (3) of the Civil Procedure Code have 
no application to this case, and the learned 
District Judge is entirely wrong in holding 
that tbe orders of the Senior Subordinate 
Judge were passed under any of tbe above 
two sections. A reference to tbe terms of 
the surety-bond makes it clear that the surety 
had become liable under section 145 of the 
Civil Procedure Code and I fail to understand 
how the learned District Judge has come to a 
contrary conclusion. The important words in 
the surety-bond under which the surety be¬ 
came liable are to the following effect 

“Jo he mukudma mundorja unwan mm 
madyun bazaria warant grijtar ho kar 
adatat men hazar kiya gaya hai aur 
madyun se zamanat hazri baqadar za/r-i- 
mutaLiba talab hui hai lehaza main 
zaman ho kar ikrar karta hun ke madyun 
ia faisla mukadama hazar adalat hota 
rahega, agar madyun hazri adalat men 
kisi kism ka kasur karega to main zaman 
baqadr zar-i-mutaliba adalat men dakhal 
kar devega jis hi wasuli ka ikhtiar adalat 
ko mujh se loa jaidad har kism men 
se hoga*' 
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These words clearly indicate that the surety 
bad undertaken a liability for the payment 
of the decretal amount in case the judgment* 
debtor failed to appear in Court on any hear¬ 
ing till the 6nal decision of the case. Under 
section 145, clause (c) of the Civil Procedure 
Code the liability can clearly be enforced 
against the surety and the amount due 
under the decree realized by the attachment 
of his property. The contention that the 
surety had undertaken to produce the judg¬ 
ment-debtor on the 11th of August only and 
that the orders passed by the Court on the 
16bh of July 1922 were also to the same 
effect has no force in face of the clear terms 
of the surety-bond and must be overruled. 

1 accept the appeal and. setting aside the 
order of the learned District Judge, remand 
the case under O, XLI, r, 23 of the Civil Pro¬ 
cedure Code, for decision on the other points 
that may arise in the case. Costs to abide 
the result. 

K. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 224 

OF 1922. 

May 2, 1924. 

Present Mr. Justice Walmsley 
and Mr. Justice M. N. Mukerji, 

OHANDBA KUMAR AICH and others— 
Defen dants—Appbll an ts 

versus 

JIBAN KRISHNA NATH MOHAJAN— 

Plaintiff—Respondent, 

* 

Bengal tenancy Act {VllI of 1886), a. 180— 
C/ittr", meaning oJ^Land reformed in suit— 
Owner t rights of. 

The word *ohut’ as used in seotion 180 of the Ten¬ 
ancy Aot must bo understood in its ordinary sense of 
land formed by fluvial action, that is lo say, it is a 
word reletting to the character of the foil, and not 
to the site of the deposit, [p. 708, ool. 1.] 

When land reformed on the site of a diluviated 
estate, the owner of that estate, if he bud continued 
to pay revenue while the site was under water is 
entitled to claim the land as belonging to his estate. 
Cp. 703, ool. 1.] 

Suoh land is not to be dealt with under the provi¬ 
sions of Regulation XI of 1886. [p. 703, ool. 1.] 


Felix Lopes v. Muddun Mohun ThaJtoor, 18 M. I. A 
467; 14 W. R. P. C. 11; 6 B. L. F. 521; 2 Suth. P. 0. J. 
836; 2 Sar. P. 0. J. 594 ; 20 K. R. 626, followed. 

Appeal against the decree of bbe l^strlob 
Judge, Chittagong, dated the 8th August 1921, 
modifying the decree of the Munsif, Ist Court, 
Chittagong dated the Slst May 1920. 

Babu Narendra Coomar Das, for the 
Appellants. 

Dr. Sarat Chandra Basak (with him Babus 
Chandra Sekhar Sen and Mahindra Coomar 
Bose), for the Respondent. 

JUDGMENT. 

Walmsley, J.—This appeal is preferred by 
some of the defendants, against a judgment 
of the District Judge of Chittagong, which 
affirmed with slight modifications the decree 
of the first Court. 

The plaintiff bought Noabad Taluq Mabam- 
mad Daim Najir at a sale held under the pro¬ 
visions of Aot XI (B. G.) of 1869, on August 7, 
1913, and he then brought two suits for re¬ 
covery of Ehas possession and for mesne pro¬ 
fits. One suit No. 297 related to 62. 3 kanis 
of land in Cadastral Survey plot No. 17/13564, 
and the other to the whole of that plot 
with certain other plots. It is not necessary 
to mention the reasons which led the plaint¬ 
iff to bring two suits, instead of one. The 
two suits were heard together. The first 
Court gave him a decree for khas possession 
and for mesne profits. Then the defendants, or 
Borne of them, filed two appeals; these again 
were dealt with in one judgment. The learned 
Judge upheld the decision of the first Court 
with this modification, vis,, that he directed 
that the area of the lands covered by the 
decree was not to be stated, and that the 
decree should not make any reference to the 
Cadastral Survey map. The defendants have 
appealed, and there is a oross-objeotion by the 
plaintiff. 

The case is an obscure one, and the argu¬ 
ments advanced on behalf of the appellants did 
Dot help to remove the obsouiity. Their main 
contention, however, is that the defendants 
have a protected interest although the land is 
admittedly alluvial in obaraoter. It is sidd 
that the provisions of section 180 of the 
Tenancy Aot dp not apply, and the reason 
alleged for this argument is that the prinaple 
laid down in the case of Felite Lopes t* 
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dun Mohun Thakoor (1) is applicable here, 
and that in oonsequenoe the land is nob ch tir 
bub the old land reformed on its original site. 
This argument is unsound. The decision just 
mentioned laid dov?n the principle to be ap- 
plied in dealing with questions of title bo land 
reformed in situ : it directed that when land 
reformed on the site of a diluviated estatCi tho 
owner of that estate if he had continued to 
pay revenue while the site was under water 
was entitled to claim the land as belonging 
to his estate, and that such land was nob to be 
dealt with under the provisions of Reg. XI of 
1825. It is true that in the preamble to that 
Regulation the words “ ckurs or small islands” 
appear, but that is not a dehnition of the word 
*ohur ’ and it cannot be held that land which 
is reformation in situ may not also be chur 
land. The word ‘chur’ as used in section 180 
of the Tenancy Act must be understood in its 
ordinary sense of land formed by fluvial action, 
that is to say, it is a word referring to the 
character of the soil, and nob to the site of the 
deposit. I have no doubt, vtherefore, that the 
Oouits below are right in saying that the 
provisions of section 180 of the Tenancy Act 

applicable to the land in suit. It follows 
that the tenant defendants bo escape eviction 
must prove continuous possession for 12 years 
of the identical plots in their possession at the 
date of the institution of the suit. On this 
question there is a definite finding of fact that 
they have failed to do so- 

Tbe other objeotions put forward on behalf 
of the defendants relate to the form of the 
decree: which is said to be bad because it 
does not specify the area to which the 
plaintiff’s title is declared- It seems singular 
that this obieotion should come from tho 
defendants, for it is they and nob the 
plaintiff who benefit by the reinarks made by 
the learned Judge in the closing paragraphs 
of his judgment. In fact, these remarks are 
the Bubieot-matber of the plaintiff’s cross- 
objection. Consequently, I think that this 
second argument for the defendants fails. 

With regard to the oross-objeotion, the posi¬ 
tion is this. After the creation of the Noabad 
Taluq in 1898, some of the land comprised 
within it was settled with Nabin Chandra 


(l) 18 M, I. A. 467 ; 14 W. B.'P. O. 11 
681 • a Bath. P. 0. J. 836 : 2 Sat. P- 0. 
B. R. W. 


; 6 B L. R. 
J. 694 ; 20 


Mobajan and afterwards with Gagan Chandra 
Aioh by the Collector. That may have been 
wrong, bub the learned Judge has held that in 
the absence of the Secretary of State as a 
party he cannot give the plaintiff a decree 
which would have the effect of disturbing the 
possession of those who have entered on the 
lands by virtue of that settlement. I think 
that is a right view and consequently that the 
oroBS-obieobion oannob be sustained. 

The result is that the appeal and the oross- 
objeotion are both dismissed. No order is 
made as to costs. 

Mukerji, J. —This appeal arises out of two 
suits instituted by the plaintiff as purchasers 
at a revenue sale for establishing his title and 
for recovery of khas possession by ejecting the 
defendants and for mesne profits. A part of 
C. S. Plot 17|13564 is the subject-matter of 
Suit No. 297. while the said plot together with 
nine others are the subject-matter Suit No. 
302. The main defence of the defendants in 
the suits was that they are ryots with right 
of occupancy and are moreover settled ryots 
of the village and. therefore, their interests 
were protected. 

The learned Munsif decreed the plaintiff's 
suit in their entirety consolidating the two 
suits into one, and awarded costs to the 
plaintiff only in respect of Suit No. 302 and 
ordered that mesne proMs would be ascertain¬ 
ed subsequently on plaintiff s application. 

On appeals preferred by the defendants the 
learned District Judge held that the plaintiff 
was entitled to a decree declaring his title to 
the plots specified in the plaint in Suit 
No. 302. He held also that a decree in Suit 
No. 297 was unnecessary as the subjeob- 
matter of that suit, namely, a part of 0. S. Plot 
17113564 was wholly inoluded in Suit No. 302, 
but he saw no reason to oancel it. As to Plot 
No. 17113664, however, ho found that a part of 
it, namely that covered by the Kahulydt Ex. F. 
was claimed by Government and had been 
settled by them as khas mehol lands with 
Nabin Ob. Mohajan in 1912 and resettled 
with Gagan Ch. Aioh in 1913. As the Secre¬ 
tary of State was nob a party to the suit ib 
was not right, in the opinion of the learned 
District Judge, to decide finally as to what was 
the exact area to which the plaintiff was 
entitled bo a decree, and so ho directed that 
thf area of the 0. S. plots should not be en- 
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tered in the decree, but that the decree for 
Jchas possession should be Umited to the por¬ 
tion depicted i n the Commissioner’s Map cover¬ 
ing an area of 1 drone, 8 hanis, 18 gandas 
which had always been admitted by Govern¬ 
ment to fall within the plaintiff taluk and he 
held that of that area the plaintiff could safely 
take possession. He made a variation in the 
order as to costs and upheld the decree as to 
mesne profits. 

The defendant’s chief contentions in this 
appeal are two, 1st that in the absence of 
spf?cifioation of area the decree declaring the 
plaintiff’s title and for eiectment of the defend¬ 
ants is bad in law, and 2nd that section 180 
of the Bengal Tenancy Act has no appli¬ 
cation to the chur in question as the operation 
of that section is limited to churs to which 
Reg. 11 of 1825 applies. 

With regard to the first of these contentions 
a bare statement of the facts is sufficient to 
demonstrate its futility. The taluk in ques¬ 
tion is a Noabad Taluk created by Govern¬ 
ment in 1898, and the settlement made by 
Government in favour of the plaintiff’s prede¬ 
cessors gave certain dags which are specified 
in the plaint in Suit No. 302. Thereafter the 
Government settled certain lands of the chur 
with Nabin Oh. Mahajan as per Ext. F in 
1912 and the same were resettled with Gagan 
Chandra Aioh in 1913, Parts of the lands 
covered by these settlements were portions of 
the plaintiff’s taluk. The mistake arose from 
oiroumstances which need not be gone into 
here. The learned District Judge has held 
that the plaintiff was entitled to a decree 
declaring bis title to all the dags covered by 
the settlement of 1898 ; and there is no diffi¬ 
culty in that respect as the said dags are 
mentioned in the plaint. As for khas posses¬ 
sion he has held that there can be no possible 
objection to the plaintiff taking khas posses¬ 
sion of such portions of the said dag to which 
the Government has never preferred any 
claim and having found from the Commis¬ 
sioner’s map the portion so defined aod being 
of opinion that the plaintiff can safely take 
khas possession of that portion has awarded 
the plaintiff a decree in respect of it. The 
appellant’s first contention, therefore, in my 
opinion, has no substanoe. 


As for the second contention there is no 
authority for the proposition that the word 
chur is used in that limited sense in seotion 180 
of the Bengal Tenancy Act, I am not pre¬ 
pared to accept this interpretation as I can 
find DO principle upon which such a view may 
be supported. The findings of fact as to the 
length of occupation by the appellants also 
negative any suggestion of their having 
acquired any protected interests in the lands. 

Several other objections were urged on be¬ 
half of the appellant, hut 1 do not think it 
necessary to notice them as in my opinion, 
they either do not arise in view of what I have 
said above or are matters which really affect 
the question of appreciation of evidence with 
which we are not concerned in second appeal. 

The appeals, therefore, must fail. 

The oross-ohjeotion of the respondents that 
he should he awarded a decree for khas pos¬ 
session in respect l>f all the lands with the 
exception of the land covered by Ext. F must 
also fail as it is evident from the observations 
of the learned District Judge that having 
regard to the fact that the Secretary of State 
was nob a party to this litigation, it is desira¬ 
ble to confine the decree to only such lands 
as may safely be held to be lands to which 
the Secretary of State has never preferred any 
olaim. If more lands have been excluded than 
what are actually claimed by Government 
the plaintiff mnst get the matter decided in 
the presence of the Secretary of State. 

As the appeals and the oross-ohjeotion both 
fail, I would make no order as to costs in this 
Court. 

K. s. D. Appeal dismissed, 

Gross-obfecHons dismissed. 
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LAHORE HIGH COURT. 

liBTXERS Patent Appeal No. 122 of 1923. 

March 18, 1924. 

Present : -Sir Shadi Lai. Kfe., Chief Justice, and 

Mr. Justice Le Bossignol. 

SBI BAM—Defendant -Appellant 

versus 

Mi. OHANDO—Plaintiff -Respondent. 
Appeal, sccmd^Finding oj fuel based on docnvienl 

not proved, whether 

A finding of faot arrived at on the bash of entries 
in a register which are not proved by any evidence is 
not binding on the Court in second appeal. 


Appeal, under section 10 of the Letters 
Patent, from the order of Mr. Justice Moti 
Sagar reported in 80 Ind. Cas. 177. 

Lala Fakir Ghand, for the Appellant. 

Mr. Shamair Ghand, for the Respondent. 

JUDGMENT. —The question raised in 
this appeal under clause 10 of the Letters 
Patent is that the learned Judge, who hea^ 
the second appeal preferred by the plaintiff, 
was not iustified in interfering with the find¬ 
ing arrived at by the District Judge, that the 
nro-note in favour of the plaintiff, was exeout- 
ed in 1911 and not in 1915. It is true that 
the finding was one of fact and could not be 
challenged in second appeal. We have how¬ 
ever considered the matter fully and have 
reached the conclusion that the finding of the 
District Judge was vitiated by the fact that the 
entries in the school register, which were re- 
lied upon by him in support of his conclusion, 
had not been proved by any evidence such as 
is required by the Indian Evidence Act. If we 
exclude this documentary evidence from con¬ 
sideration, the rest of the evidence is wholly 
inconclusive and cannot support the conten¬ 
tion of the defendant that the pro-note has 
been subsequently altered in order to bring 
the suit within limitation. 

We accordingly dismiss the appeal with 

costs. 

„ „ Appeal di»mis'>ed. 


I 0— 


HARl 8ANKAR RAJ V. E. T. RY. COT. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 769 of 1922. 

May 16. 1924. 

Present: —-Justice 8ir William Ewart 
Greaves. Kb., and Mr. Justice Chakravarby 

HARl SANKAR RAJ CHANDRA DALAL 
—Plaintiff—Appellant 

versus 

The east INDIAN RAILWAY 
COMPANY— Defendant — Respondent. 

Bailways Act (IZ of lb90), s.72 (2)—iiisfc note signed 
by person delivering goods^Railway Company, whether 
protected. 

Under aootion 72 (2) of the Railways Aot, a Bail- 
wav Company is proteoted by a Risk note signed 
either by the person sending goods or the ^tson 
delivering goods to the Company, [p. 706, ool. 3.J 

Appeal against the decree of the Sub-Jud^, 
Asansole in District Burdwan, dated the 
30bh November 1921, affirming the decree of 
the Munsiff, Asansole, dated the 13bh May 

1921. 

Babu Sarat Chandra Bai Chowdhury (with 
him Babu Annada Charan Karkoon), for the 

Appellant. 

Dr. D. N. Mitter (with him Babu Ambika 
Pada Chowdhury), for the Respondent, 

JUDGMENT. 

Greaves, J.— This is an appeal by the 
plaintiff against the decision of the Subordi¬ 
nate Judge of Asansole confirming a decision 
of the Munsif of Asansole. The suit was 
brought by the plaintiff as the consignor of 
certain consignments of sugar to recover a sum 
of rupees six hundred and twenty-nine and 
annas ten, damages for loss of part of the 
goods. The sugar was consigned to the defend¬ 
ant Company for carriage to the plaintiff at 
Ranigunj. There were four consignments of 
sugar. The first was made on the 28bh 
November 1919 of some 344 maunds and the 
loss claimed in respect of this consignment is 
in respect of deficiency of 3 maunds 18 seers 
of sugar. The second oonsignmeiit was con¬ 
signed on the 30bh January 1920. The amount 
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of tbe consignment was the same as that in the 
first consignment an 1 the siiE^ar lost in course 
of transit was 4 maunds and 30 seers. The 
third consignment was on the 26bh March 1920 
and the loss in respect of that consignment 
was 1 maund and 28 soers. That fourth con¬ 
signment was made on the 16th April 1920; 
the loss in respect of that consignment was 
11 maunds and 28 seers ; and the sum claimed 
in the suit represents the value of the deficien¬ 
cies of sugar in respect of those four consign¬ 
ments. The only question that really arises in 
this suit is whether the Railway Company are 
protected by the provisions of section 72. sub¬ 
section (2) of (the l^ilways Act (Act IX of 1890), 
Section 72, sub-section (2) provides that an 
agreement purporting to limit the responsibili¬ 
ty of the Railway for the loss, destruction, or 
deterioration of goods delivered to it to be 
carried by Railway shall in so far as it pur¬ 
ports to effect such a limitation be void unless 
it (a) is in writing signed by or on beiiaif of 
the person sending or delivering to the Rail¬ 
way Administration the goods. Nothing turns 
on the Clause (6) of sub-section (2) of section 
72. 

Now, it appears from the documents in this 
case that the consignor was one Sital Hari 
Srimani. This appears from bho goods consign¬ 
ment notes which are exhibited in the case. 
The risk notes are signed by Jugal Hari 
Srimani, who purports to sign the risk note 
as the sender of the goods ; and what is sug¬ 
gested on behalf of the appellant is that Jugal 
was not the agent of the co isiguor ; and that 
this nob being established in the case the Rail¬ 
way Company are not prot.oobed by the provi¬ 
sions of sub-section (2) of section 72. The goods 
consignment notes are before us; and certainly 
in two of them exhibits (e) and id) Jugal Hari 
Srimani who appears bo have despatched the 
goods, signed for Sital Hari 'Srimani. It 
seems to us that the matter is really conclud¬ 
ed by an examination of tho documents them¬ 
selves, Section 72, sub section (2) provides 
that the Railway Company are protected by 
an agreement signed either by the person 
sending goods or by bho person delivering 
goods to the Railway Goaipany. This is my 
reading of lolause (a) lof sub-section (2) of 
section 72. 

From what I have stated it appears clear 
that the person who delivered tho goods to 


the Railway was Jugal Hari Srimani. Conse- 
quonbly, it seems bo us that as the risk notes 
wore signed by the person who delivered the 
goods bo the Railway the Railway are protect¬ 
ed by the provisions of section 72, sub-sec¬ 
tion (2), clause (a), and I think this really dis¬ 
poses of the appeal. 

In the result, therefore, the appeal fails and 
must be dismissed with costs. 

Chakravarti, J. —I agree. 

K. s. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 97 of 1923. 

August 18, 1924. 

Present :—Mr. Waz'r Hassan, A. J, C, 
MOHAMMAD BAQAR KHAN AND 
OTHERS—Dependants—Appellants 

versus 

JAGAT NARAIN LAL AND OTHERS— 

Plaintiffs—Respondent s. 

Civil Procedure Code (Act V of 1808), 0. XXXIV r. 
7 ch-8 (4).Rcdemption Decree-Parties taking no steps 
in pursuance of decree—Mortgagor dispossessing mort¬ 
gagee forcibly —Mortgagee suing for possession—Parlies 
entitled to be restored to their position on passing of 
decree—Duties and rights of mortgagor and mortgagee— 
Limitation Act {IX of 1908), Sch. I, Art- 181. rohen 
applicable. 

If after the pasfliag of a redemption decree in the 
termd of 0. XXXIV, r- 7 of the Civil Prooedore Code, 
neither the mortgagor pays the amount of the mort¬ 
gage money within the period fixed by the decree, nor 
does (he mortgagee apply for sale on the expiry of 
the said period, and then the mortgagor dtsposBessea 
the mortgagee forcibly: on the latter's suit for pos- 
sesi>ion the parties are entitled to be restored to the 
same positi n in whioh they were on the passing of 
the redemption deoree, and it is open to them to work 
out the deoree in t?rma of its direotions, if there is no 
legal bar to this. [p. 708, ool. 1.] 

A mortgagor oan save the sale of the mortgaged 
property at any time before the sale is confirmed, 
ioasmuoh as a payment by him is not barred either 
by the lapse of the period prescribed in the redemp¬ 
tion deoree or by Article 181 of the Limitation Aot. 
[p. 708, ool. 1.] 
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The expiry ol period fixed by deotoo, without v^'y' 
meot of the deorot^l amount, gives to the uiortgugoo 
a tight to apply to tho t'outt under sub-rulo i-A), r. 8 
of O. XXXIV for a decree that tho mortgaged pro¬ 
perty be sold. It does not tiike away the mortgagor's 
right to redeem, wbioh Bubsiata in his favour even 
after eale under r. 8J of O. XXI of tho Code of Civil 
Ptooeduro. 

Bibi Jtxi Kishori v. Mahonwud, Alt tO led. 

Cas. 5tj0 ; 7 O L. J. ^ aO. tefoired to. [p. 703, Col. i.] 

Article 181 would only apply to tvn upplioatiou 
where it ia requited by law to be made 'I’to rnort 
g»got‘ia not lequitod by any lule of procedure to make 
an applioatioo and obtain an order thereon before ho 
oan pay the amount 6xed by tbo decree lor rerten;p- 
tion of the mortgage It i- the mortgagt-o who is 
required by law to make an application, under 
O. XXXLV r. 8 (4), for obtaining a doctce for tho sale 
of the mortgaged property, [p '^03, Col 1 ] 

Appeal from tho decree, of febe District 
Judge, Rae Bareli, dated the '26th January, 
1923, in an appeal preferred against the 
deoree, of the Subordinate Judge, Partabgarh, 
dated the 29th April 1921. 

Messrs, ili. Wasim and Rum Bharose Lai, 
for the Appellants. 

Mr. VVusi Husaw, for the Respondents- 

JUDGMENT. —This is the defendant's 
appeal in a suit for possession of a certain 
share of Zamindari property situate in village 
Chaukhanda Deh Muah, Pargana Patti, Dis¬ 
trict Partabgarh, certain groves and a few 
scattered plots. 

The suit in respect of the Zamindari share 
succeeded in both the Courts below ^ but in 
respect of the other property it has failed and 
there is no appeal in that behalf. 

The property now in dispute was originally 
transferred by Qadir Khan under two deeds 
of mortgage, dated the 2lBb August 1888, to 
Babu Dal, the predecessor-in-interest of the 
plaintiffs and the defendant No. 6. Qadir Khan 
Lealao since died and his repiesentatives 
are defendants Nos. 1 to 5. In 1910 defendants 
Nos. 2 and 3 brought a suit for redemption 
of the mortgages mentioned above, impl^- 
ine proper parties as the defendants. The 
suit vras decreed on the 4th March 1911 by 
the Court of the Munsif, Kunda. This deoree 
vyas upheld with a slight modification by the 
Court of appeal on the 30th May 1911. The 
deoree of the 4th March 1911 (Exhibit 2) is 
before me. It is strictly in terms of O. 

r, 7, of the Code of Civil Procedure. 
Six mouths’ time vras allowed for payment of 


tlie mortgage money. No party to that decree 
took any steps in pursuance of it; neither tho 
mortgagor paid tho amount of tho mortgage 
money witluu th" r-criod tixeil by tho deoree 
nor the mortga ;.''’0 applied for sale on the 
oxpiry of the said period. In the year 1919, 
however, tiie mortgagors sot up a case of 
redemption by paymout in tho Revenue Court 
and obtained an exparte order for mutation of 
names in their favour on the 13bh December 
1920, having forcibly and illegally, as the 
plaintiff alleged, taken possession of the mort¬ 
gaged pfop' rby. The suit, out of which this 
appeal arises, seeks redress of tho wrong com- 
mittod by the defendants in taking unlawful 
possession of tho mortgaged property. 

Two pleas were urg'd in answer to this 
suit: — 

1. That the defendants entered into pos¬ 
session with the consent of tho plaintiffs on 
payment of a certain sum oi money, and 

2. That the suit was barred by the effect 
of the redemption decree of 1911. 

The first plea has been negatived by both 
the Courts below aud is no longer tenable 
in second appeal. The second plea has been 
reiterated in this Court. 

It is argued that the right to possession of 
the mortgaged property arising as it did under 
the mortgage was merged into the redemption 
decree and the only right left to the mortga¬ 
gees under that decree was to apply for the 
sale of the mortgaged property and that con- 
sequenty the relief for the recovery of posses¬ 
sion as mortgagees is no longer available bo 

the plaintiffs. 

I am of opinion that the argument is partly 
sound and partly untenable. That the defend¬ 
ants have unlawfully dispossessed the plaint¬ 
iffs is nob disputed. 

The object of the present suit is simply to 
wipe off this unlawful act of the defendants 
and to restore the parties to the decree to the 
same position in which they were on the 
passing of it. It is admitted that on that date 
the plaintiffs were in lawful possession of the 
mortgaged property and under clause (c) of 
rule 7 of O. 34 of the Code of Civil Proce¬ 
dure they were under an obligation to pub bhe 
mortgagors in possession of the property oiily 
in the event of their mortgagors paying into 
Court the amount declared to be due to thq 
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mortgagees under the decree. The act of the 
defendants in dispossessing the plaintiffs with¬ 
out paying the amount fixed by the decree 
was a clear violation of the decree itself. In 
this view of the case it is not necessary for 
the plaintiffs to roly for their title to posses¬ 
sion on the terms of the deed of mortgage. 
In my judgment the relief which has been 
granted to them flows in the circumstances of 
this case from the terms of clause (c) of r. 7 
of O. 34: itself. This clause, as has al¬ 
ready been observed, was incorporated in its 
entirety in the decree of the 4th March 1911. 
It will be now open to tiie parties to the de¬ 
cree to work it out in terms of its directions 
if there is no legal bar to it. This result is to 
my mind eminently equitable. There can be 
DO doubt that the mortgagors can save the 
sale of the property at any time before 
the sale, if it takes place, is confirmed. This 
was pointed out in the case of Bthi Jai Kis^'Ori 
V. Mohammad Ali Mohammad Khan (1). Such 
a payment would not bo barred either by the 
lapse of six months prescribed in the redemp¬ 
tion decree or by Article 181 of the Indian 
Limitation Act. The expiry of six months fixed 
by the decree without payment of the decretal 
amount gives to the mortgagee a right 
bo apply to the Court under sub r. (4). r. 8 
of O. XXXIV for a decree that the 
mortgaged property be sold. It does not take 
away the mortgagor’s right to redeem which 
subsists in bis favour even after sale under 
r. 89 of O. ^1 of the Code of Civil Procedure. 
This point was also made clear by the deci¬ 
sion in the case of Bibi Jai Kishore v. Mah^ 
ammad AH Mohammad Khan (l) already re¬ 
ferred to. Article 181 would only apply to an 
application where it is required by law to be 
made. The mortgagor is not required by auy 
rule of procedure to make an application and 
obtain an order thereon before he can pay the 
amount fixed by the decree for redemption of 
the mortgage. On the contrary, theduty is laid 
on the mortgagee to make an application un¬ 
der sub-r. (4), r. 8 of O. XXXIV as already 
mentioned, for the purpose of obtaining a 
decree directing the sale of the mortgaged pro¬ 
perty. It may be that such an application is 
now time-barred but by the operation of limi¬ 
tation the relief becomes barred to the mort¬ 
gagee and the mortgagor cannot complain of it. 

fl) 60 lad* OaS' 660; 7 0. L. J. 620. 


In the circumstances of the case even the 
mortgagee does not suffer because ha now 
being restored to possession can continue in it 
till payment is made by the mortgagor. 

Before 1 close this judgment I might 
mention that the learned Counsel for 
the appellants referred to the follow¬ 
ing cases in the course of his argu¬ 
ments :—Matru Mai v. Durga Kunwar (2), 
Sukhi v. Ghulam Safdar Khan (3), Sunder 
Koer V. Bai Sham Kishen (4) and Sanchidra 
Nath Boy v. Maharaj Bahadur Singh (5). 

My decision is not in the teeth of these deoi- 
sione ‘on ; the contrary, it is in harmony with 
them. 

The appeal therefore fails and is dismissed 
with costs. 

L. B. Appeal dismissed. 

(2) 66 Ind. Cfts. 969 ; 47 1. A. 71; (1920) M. W. 
N. 838 ; 18 A L. J. 396 : 27 M. L. T. 8i9 ; 88 M. L. 
J. 419 ; 11 L W. 529 ; 2 U. P. L. B. (P 0.) 76 ; 22 
Bom. L. R 563 ; 26 C. W. N. 397 ; 32 0. L. J. 121 ; 
42 A. SG4 ; IP. 0 ) 

(3) 65 Ind. Gas. 151 ; 48 I. A. 466 ; (192l) M. W. 
N. 445 ; 14 L. W. 162 ; 43 A. 469; 26 0. W. N. 
279 ; 42 M. L. J. 15 ; 80 M. L. T- 175; 24 Bom L. 
R. 690 ; 11922) A. I. B. (P. C.). 11 iP. 0.) 

(4) 84 0. 160 ; 4 A. L.J 109 ; 6 0. L. J. 106 ; 9 
Bom. L. R. 004 ; 11 0. W. N. 249 ; 17 M L. J. 48 ; 
2 M. L. T. 75 ; 84 I A 9 (P. 0.). 

(5) 74 lad. Oaa. 660 ; 49 0. 203. ; 30 M. Ij. T. ,96; 
24 Bom. L. R 669 ; (1922) M, W. N- 338; 26 0 . W; 
N. 358; (1922) A. I-B. (P. 0.) 187;4U.P*L. R. 
tP. C.) 67: 48 I. A. 385, (P. 0,). 


CALCUTTA HIGH COURT. 

Appeal from Order No. 208 of 1922. 

June 2, 1924, 

Present Mr. Justice Suhrawardy and 

Mr. Justice Duval. 

BROJENDEA NATH MUKERJEE— 
Petitioner—Appellant 
versus 

JADUNATH PALTA AND others— 
Opposite Party—Respondents. 

Bengal Tenancy Act {Vlll of 1685), s. 173 (3)—Sflte 
of Iwlding, setting aside of ^Discretion of Cottrl—Bev*- 
sion^Civil Procedure Code {Act V of 1908), «. 116. 

It is in the disoretion of the Court to decide 
whether a sale of a holding is voidable under seo. 
tion 178 (8) of the Bengal Tenancy Aot or not and the 
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High Ooarb will nob iatorforo io raviaion with iba 
decision where no serious prejudioo has been o.iused. 
[p. 709, ool. 2.J 

Gopal Ghaiidra Mitra v. i?am Lai Goshain, 21 C. 
56i: 10 lad. Deo. (N. 8.) 1000, eoierred to. 

A^ppeal against the order of the Subordinate 
Judge, 4tb Court, 24 Perganae, dated the 8tb 
May 1922. 

Babu Jadu Nath Kanjilal and Babu Saniosh 
Kumar Pal, for the Appellant. 

Babu Sarat Chandra Mukerjee, for the Res¬ 
pondents. 

JUDGMENT. 

Suhrawardy, J.— Tliis appeal arises out of 
an order of tbe Subordinate Judge of 24 Per- 
ganas refusing to set aside a sale held under 
the following ciroumsbanoes : In execution of 
a rent decree brought by Jugal Chandra 
Mondal and others in respect of a holding of 
500 bighas of land tbe rent of which was 
Bs. 1,000 the tenure was put to sale and 
purchased by one Aghore Nath Palta on 
tbe 16th June 1920. The present appel¬ 
lant Brojendra Nath Mukerjee hold 50 bighas 
out of the 500 bighas under the judg¬ 
ment-debtors. After the sale was held on 
tbe 29bh March 1921 the present appel¬ 
lant Brojendra Nath Mukerjee made an appli- 
oatlon in M. A. No. 29 of 1921 before the Sub¬ 
ordinate Judge asking to have tbe sale set aside 
on the ground of irregularity and fraud and 
further alleging that the auotion purobasers 
Aghore Nath Palta is the son of judgment- 
debtor No. 2 and is really no more than a 
benamidar. He also stated that the value of 
the property was Bs. 10,000 and that the 
tenure was sold at an inadequate price. This 
application was under O. XXI, r. 90, The 
learned Subordinate Judge found that the ap¬ 
plication was barred by limitation and that 
there was no material irregularity but happens 
to have come to the conclusion that as a matter 
of fact the auction-purchaser was a benamidar 
of judgment-debtor No. 2. On the oaae com¬ 
ing up on appeal before us the learned Vakil 
for the appellant has not attempted to have the 
order of the learned Subordinate Judge set 
aside owing to irregularities within the mean¬ 
ing of O. XXI, r. 90 but has requested us 
to treat this appeal as an application under 
section 115, Civil Procedure Code and asks us 
to set aside the sale in virtue of section 173 (3) 
Bengal Tenancy Act. His case is that the sale 


is really a collusive one between the landlord 
and the tenant and lie lias been seriously pre¬ 
judiced as being a sub-tonant of a part of tbe 
holding and tbat tho Court should have ex¬ 
ercised ibs disorebion under section 173 (3) and 
set aside tho sale as being a ben&mi one. 
On behalf of tbe respondent it is contended 
first that the pr isont appellant has no locus 
standi under section 173 at all. He was nob the 
deoroe-bolder nor is he a person interested in 
the sale, •secondly that the Subordinate Judge 
himself had the entire discretion as to whether 
bo would avail himself of the provisions of sec¬ 
tion 173»(3) or nob. The sale under that sec¬ 
tion is nob necessarily void but is only voidable 
and it is in the discretion of the Court bo 
determine wliether tbe sale should stand or 
not. In this oonneebion reference has been 
made to the case of Gopal Chandra Mitra v. 
Ram^al Goshain (i). In the third place it 
is argued that as a matter of faob if Aghore is 
really a benamidar the present appellant’s in¬ 
terest is by no means affected by the sale as 
a benamidar would not be able to avoid any 
enoumbranco and that there is no ground for 
treating this appeal as an application under 
section 115, Civil Procedure Code. In our 
opinion, in view of tho wording of section 
173 (3) it is tho Subordinate Judge alone 
who will decide whether the sale is 
voidable under section 173 (3) or nob 
and in his discretion he decided not to 
do so. Nor can I sea that in this matter 
the appellant has been seriously pre¬ 
judiced for if tbe sale is not set aside it 
will only be put up to sale again and some 
one who is not a benamidar will have tbe op¬ 
portunity to buy it and then the appellant’s 
encumbrance might be oanoelled without 
further difficulty. In this view it is not 
necessary to come to any conclusion on the 
other points urged and wo bold tbat this 
Court would not be justified in treating this 
appeal as an application under section 115 and 
to annul the sale under section 173 (3). The 
main appeal against the order under O. XXI, 
r. is, therefore, dismissed with costs. We 
assess the bearing fee at two gold moburs. 

Duval, J ,—I agree. 

K. s. D. Appeal dismissed. 

N. H. 

(1) 21 0. 664 ; 10 Ind. Doe. (N. B.) 1000. 
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PATNA HIGH COURT. 

.VJlSOELLANEOUS FIRST CiVIL ApPEaL 

No. 238 OP 1924. 

June 19, 1924. 

Present: —Sir Dawson Miller, Kb.,Chief Justice, 

and Mr. Justice Foster. 

RAMIANAM SINGH and another— 
Defenda NTS— Appellants 

venus 

Babu KHUB UAL SINGH and others— 

Plaintiffs and Babu RAM BAHADUR 
SINGH and another—Defendants-Res¬ 
pondents. 

Civil Procedure Code (Act V oj 120^), t. 11,0.12, 
r. 2—-Suit /or possession — Future mesne profits not 
claimed — Subsequent suit for mesne profits, whether 
barred 

Both in section 11 and in 0. II, t 2 of the Civil 
Prooedute Oode the issues and claims thore referred 
to are those wbioh arise out of the cause of action and 
not those which arise oat of some i>ossible future 
cause of action, fp, 712, col. 1.] 

Where therefore future mesne profits have not been 
claimed in a previous suit for po.'sessioa. a subse¬ 
quent suit for suoh vicsnc profits is not ‘barred, 
[p. 712, cols. 1 Sc 2.] 

Appeal from an order of the District Judge, 
Darbhanga, dated the 22Qd June 1923, revers¬ 
ing an order of the Subordinate Judge, Dar¬ 
bhanga, dated the Cth April 1923. 

Mr. S. N. Boy, for the Appellants. 

Mr. J. P. Singh, for the ReBpondents. 

JUDGMENT. 

Miller, C. J. —The suit out of which this 
appeal arises was instituted on the Slst May 
1922 by the plaintiffs claiming from the 
defendants mesne profits in respect of an oc¬ 
cupancy holding from the Ist June 1919 to 
the 2l8t January 1922 as well as the price 
of certain trees out down by the defendants. 
A preliminary point was taken at the trial 
that the suit was barred by res judicata, the 
question of the plaintiffs’ right to mesne pro¬ 
fits from these defendants in respect of this 
property having been determined in a pre¬ 
vious suit. 

The Munsif before whom the case came 
for trial took the view that the suit was 
barred. 


On appeal the learned District Judge of 
Darbhanga reversed the decision of the Munsif 
and directed the case to proceed and an in¬ 
vestigation to be held as to the amount of 
mesne profits due. 

It appears that the plaintiffs were the land¬ 
lords of the holding in question which had 
been purchased by the defendants sometime 
in the year 1915. Subsequently the land¬ 
lords sued for posseBsion from the defendant 
on the ground that they were mere trespassers 
the holding in question being non-transferable 
without their consent. In that suit in addi¬ 
tion to possession of the property they claimed 
also mesne profits. The claim with respect 
to me'sne profits was put thus. In paragraph 
8 of the plaint in that suit, after stating the 
value of the property in dispute and the 
amount of the Court-fee payable thereon, they 
futher state that the sum of Rs. 5-4-0 was 
the Court-fee on account of Rs. 69 mesne 
profits on a rough calculation and in their 
prayer they claim in addition to possession of 
the property that the Court may be pleased 
to pass a decree for mesne profits in favour 
of the plaintiff aud the defendants' 4th party, 
the defendants' 4th party being some of their 
co-sharers who had nob joined as plaintiffs, 
aud that after passing the decree the amount 
of mesne profits may be ascertained and then 
they undertake to pay the deficit amount of 
Court-fee upon the mesne profits as oaloulabed 
if there should be a deficienoy. 

In that suit the Court awarded the plaintiffs 
possession of the property but the judgment 
and the decree were absolutely silent as to 
mesne profits. No mention is made apparent¬ 
ly in the judgment as to mesne profits 
and DO determination is oome to expressly up¬ 
on the question of whether the mesne profits 
were recoverable or not. There was an appli¬ 
cation in review from that decree filed by the 
plaintiffs asking the learned Judge who decided 
the suit to amend the judgment by introducing 
into it a clause about the mesne profits but be 
refused to do so and it seems to me obvious 
that he had no power on an applioatioo in re¬ 
view to deal with a fresh matter which bod 
never been put before him at the trial and for 
which BO far as 1 can see there was no reason 
justifying the omission. 

The matter went on appeal to the High 
Court and the High Court remanded the case 
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for re-hearing not on fehe question of mesne 
pro^^s but for other reasons. When the ease 
went back again on remand, again some men¬ 
tion was made about the mesne profits but the 
learned Judge who re-heard the case on re¬ 
mand simply stated that he refused upon this 
point to interfere with the decision of his pre¬ 
decessor and there the matter stood. 

In the present suit the claim of the plaint¬ 
iffs is for mesne profits from the 1st June 1919 
up to the 2l8t January 1922, that is for the 
mesne profits for three years prior to the suit 
except that there is no claim apparently for 
the period between the 2l8t January and the 
Slst May 192 2 when the plaint was filed The 
period for which mesne profits are claimed in 
the present suit it will be observed is a period 
subsequent to the institution of the previous 
suit. The first question which arises for de¬ 
termination is whether these mesne profits 
which were the profitiS accruing after 
the institution of the previous suit were 
in fact claimed in the previous suit be¬ 
cause if they were not then it seems to me 
quite clear that there could be no question of 
res judicata arising here because the pre¬ 
vious suit can only be co iclueive of questions 
arising between the parties whioli were raised 
in that suit or which ought to have been 
raised or arose out of the same cause of ac¬ 
tion. I have already referred to the plaint in 
the previous suit and the conclusion I have 
come to on reading that plaint is that there 
was no claim whatever for future mesne 
profits. If that is so then it seems to me that 
that determines the question and that the 
learned District Judge in appeal was right in 
overruling the decision of the trial Court and 
sending the case back for re-hearing. 

The argument which has been put before 
us on behalf of the appellants is based upon 
the construction of section 11, O. II, r. 2 and 
O. XX of the Civil Procedure Code. Shortly 
the argument is this that the plaintiffs were 
entitled in the previous suit to claim mesne 
profits not only for the period ending with 
the institution of the suit but for the subse¬ 
quent period up to the delivery of possession 
or up to three years from the date of the decree 
whichever might bo shorter and either that 
they did claim such profits, a point which I 
have already stated I find against them, or 
that if they did not that they were entitled to 


and if they failed to claim such relief as they 
were entitled to and the judgment was silent 
upon the question it must be taken that 
the point was decided against them and 
they oauuot raise it in a subsequent suit. 
Section 11 provides that “ No Court shall 
try any suit or issue in which the matter 
direotly and substantially in issue has been 
directly and substantially in issue in a former 
suit between the same parties.” It is clear 
that in so far as future mesne profits were 
concerned, that was not a matter directly and 
Bubstantially in issue or indeed in issue at all 
in the previous suit but explanation V of that 
section is relied upon and it says ‘ Any relief 
claimed in the plaint wiiioh is not expressly 
granted by the decree, shall, for the purposes 
of this secbiou, be doomed to have been re¬ 
fused.” Again that part of the section is of no 
avail in the present case unless the claim to 
future mesne profits was a part of the relief 
claimed in the plaint. But it is said that with 
that section one must read O. II, r. 2 which 
provides :— 

"(1) Every suit shall include the whole 
of the claim which the plaintiff is entitled to 
make in respect of the cause of action ; but 
a plaintiff may relinquish any portion of his 
claim in order to bring the suit within the 
jurisdiction of any Court. 

(2) Whore a plaintiff omits to sue in res¬ 
pect of, or intentionally relinquishes, any por¬ 
tion of his claim, he shall not afterwards sue 
in respect of the portion so omitted or relin¬ 
quished. 

(3) A person entitled to more than one 
relief in respect of tho same cause of action 
may sue for all or any of such reliefs; bub if 
be omits, except with the leave of the Court, 
to sue for all such reliefs, he shall not after¬ 
wards sue for any relief so omitted. 

Again in this Order the relief referred to is 
the relief arising out of the cause of action and 
this Order does not appear to me to assist the 
appellants in this case because it is clear that 
at the date of the suit no cause of action had 
accrued for the subsequent mesne profits. But 
it is contended that the case is covered by O. 
XX, r. X2 which provides that, 

“(1) Where a suit is for the recovery of 
possession of immoveable property and for 
rent or mesne profits^ the Court may pass a 
decree— 
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(a) for the possession of fcbe propertsy ; 

(A) for the rent or me^ne profits ■which 
liave accrued on the property dur¬ 
ing' a period prior to the institu¬ 
tion of the suit or directing an in¬ 
quiry as to such rent or mesne 
profits ; 

(c) directing an inquiry as to rent or 
mesne jji'ofits from the institution 
of the suit until 

U) the delivery of possession to 
the decree-holder, 

(it) the relinquishment of posses¬ 
sion by the judgment-debtor 
with notice to the decree- 
holder through the Court, 
or, 

{iii) the expiration of three years 
from the date of the decree, 
whichever event first occurs". It is contend¬ 
ed that this was a relief which was open to 
the plaintiffs in the previous suit and that the 
Court was bound by its decree bo deal with 
all the reliefs which the plaintiffs wore entitl¬ 
ed to sue for and if it did not deal with those 
matters then, under the former provisions of 
the Code to which I have referred, it must 
be taken that the Court had decided against 
the plaintiffs. I cannot accede to this view. 
It seems to me quite clear that both in sec¬ 
tion 11 and in O. II, r. 2 the issues and 
claims there referred to are those which arise 
out of the cause of action and not those which 
arise out ot some possible future cause of ac¬ 
tion, although (or the sake of convenience it 
is provided by O. XX, r. 12 that future mesne 
profits, although no cause of action may have 
arisen for such at the date when the suit was 
instituted, may be dealt with by the Court, 
lb is noticeable that under O. XX, r. 12 there 
is no obligation whatever upon the Court to 
determine any question as to the future mesne 
profits. It may, if it likes, direct an enquiry 
as to the rent or mesn^ profits from the 
institution of the suit until the date of 
delivery of possession or until one of the other 
periods mentioned in the rule. Bub if the 
Court does not choose bo‘do so, and there may 
be good reasons for its refusing to exercise its 
jurisdiction, then it seems to me that it can¬ 
not be said that any question has beon decided 
^vibh regard bo the mesne profits especially 


where they have not been claimed in the 
suit as here. We have been referred to cer¬ 
tain cases in the Madras and Allahabad High 
Co\xr\iB,Doraisioami Aiyar v. Subramania Aiyer 
(1) and Mohammad Ishaq Khan v. Mohammad 
Rustum AH Khan (2) in which it was held 
that even where future mesne profits bad been 
claimed in a previous suit, if the Court had 
not dealt with the matter at the hearing this 
did not amount to res judicata and did not 
bar a subsequent suit for those future mesne 
profits when the cause of action had in fact 
accrued. The Bombay High Court on the other 
band in the case oi Atmaram Bhashar Damle 
V. Par ashram Ballal Kelkar(^) took a contrary 
■view. It is unnecessary for us to decide which 
of these oonEioting views is, in our opinioot 
right, because in both oases the future mesne 
profits had been claimed in the previous suit 
whereas in the present suit the future mesne 
profits, which are the subject matter now in 
controversy, were not claimed at all in any 
previous suit. In my opinion the learned 
District Judge was right and the trial Court 
was wrong and this appeal must be dismissed 
with costs. 

Foster, J. —I agree. 

K. 8. D. Appeal dismissed, 

(1) 4Q Tnd. nag. 929 ; 41 M. IQi ; 22 M. L. T. 484; 
83 M. L. J. 699 ; (1917) M. W. N. H47 ; 6 L. W. 784. 
(F. B.i 

(2) 44 Ind. Cag. 88; 40 A- 293 ; 16 A. L. J. 182. 

(3) 68 Ind. Gas. 419 ; 44 B. 954 ; 22 Bom- L. B. 
989. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2612 of 1918. 
November 26, 1923. 

Present: —Mr. Justice Harrison and Mr, Justice 

Moti Sagar. 

K. H, SKINNER— Dependant- 

Appellant 

versus 

ROSY SKINNER and others—Plaintiffs 

—Respondents. 

Specific Relief Act Ud I of 1877), s. 19, 31— 
Gontract of salc^Suit for specific performance^^ 
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Damag^B, prayer fort whether twoeseary^Cotirt discre¬ 
tion of. 

A plalotlQ fa not obU(;ed in a iiiiit for speoiSo per¬ 
form moa to pray epeoifioally for damo^e^ \7beth6r io 
addition or in flub!«tUutioa. He has a ohoioe of reme¬ 
dies opea to him to apply for and the Ooart has always 
a disoretionary power to allow damages if it is of 
opinion that damages are the appropriate remedy, 
[p 715. ool. 1.] 

Ookerjee Ccnoasjee v. 5a66-ipof/iT/ Mtidaliart 61 Ind. 
Gas. 90S : 9 L W. 471 ; (1919) M. W N, 714; Krishna 
Aiyer V. Shamanna, 17 Tnd. Oas 497; Q3 U-L. J. 
610; (\9121 M. W. N. Il88 ; Gallianji Harjtvanv. 
Narsi Trichum, 19 B. 761.; 10 Ind. Peo. (N. 3.) 612, 
followed 

Issac Brickies v. Snell, 88 lad- Oas. 12.1; 36 L. J. P. 
0. 32 (P. 0.), dUtingaisbad. 

Appeal from the deorea of bba Senior Subor* 
dinate Judge, Hissar, dated the 9th July 191S. 

Bakhshi Tak Ghand and Dr. G. C. Narang, 
for the Appellant. 

Mr. Abdul Rashid and Mr. M. Obedulla, for 
the Respondents. 

JUDGMENT. —This is an appeal from a 
decision of the Senior Subordinate Judge of 
Hissar, dated the 9bh July, 1918, in a suit for 
the speoifio performance of a contract. It 
appears that on the 30bh May 1914 a contract 
was entered into between the parties to this 
suit under which the plaintiffs agreed to sell 
and the defendant to buy six villages, namely 
Dhagur, Seeewal, Lalee, Jallopur, Pahal and 
Bburee, in the Hissar District, for a sum of 
Rs. 4,23.000. These villages along with cer¬ 
tain other properties were under mortgage 
with the Bank of Upper India at Meerut and 
it is admitted that on the day the contract 
was entered into, the debt due on the mortgage 
exceeded the sale price of the villages contract¬ 
ed to be sold under this agreement. One of 
the conditions of the sale was that a sum of 
Rs. 5,000 would be paid by the vendee as 
earnest-money and that a further sum of 
Bs. 1,00,000 vrill be paid by him into the Bank 
of Upper India on or before the 18th of June 
1914. It was further agreed that the vendee 
will arrange with the Manager of the Bank of 
Upper India that out of the total sum due 
on the mortgage a sum of Bs. 3,1^,000 
(the balance of the sale price) would be 
transferred from the debit account of the 
plfldntiff-vendors to that of the defendant- 
vendee and that the former would give to the 
10—90 


latter a clear title free from all inoumbran- 
008 in respect of the six villages sold under 
the agreement. Tliere was a further con¬ 
dition to the effect that in case the Bank did 
not agree to the proposed transfer the vendee 
would be liable to pay interest on the balance 
of the sale price after the 18th of -Tune, 1914 
and that he would also be liable to pay costs 
which may accrue to the plaintiffs in case 
there was any litigation between them and 
the Bank in respect of this matter of transfer. 
It is alleged that the defendant paid the two 
sums of Bs. 5,000 and Rs. 1,00,000 on the 
dates agreed upon but that in spite of repeated 
requests on the part of the plaintiffs he failed 
bo perform his part of the oontraot in respect 
of the matter of the transfer of the debt nor did 
be pay the balance of the sale price to the 
vendors themselves or into the Bank with the 
exception of a small sum of Rs. 1, 800 which 
the plaintiffs admit to have subsequently 
realised. It is further alleged that soon 
after the payment of Rs. 1,00,000 into the 
Bank of Upper India the plaintiffs applied 
bo the Revenue Authorities for the mutation 
of names in favour of the vendee and 
that mutation was effected in his favour 
on the Isb of April 1915 since which date he 
has been in exclusive possession of the pro¬ 
perties sold and has been realising the rents 
and profits thereof. On the 27th of May 
1917 the plaintiffs brought this suit in which 
it was prayed that the defendant should be 
ordered to perform specifically his part of 
the contract and that a decree for the balance 
of the purchase money, namely Bs. 3,16,200 
should be passed in their favour against 
him. It was further prayed that a sum of 
Rs. 83,834 should be awarded as interest 
by way of damages in accordance with the 
terms of the agreement and that they should 
also be given future interest from the date 
of the institution of the suit till realisation. 

The suit was resisted by the defendant on 
various grounds but his main grounds of 
defence were 

(1) that no cash payment was contemplated 
and that the plaintiffs bad no cause of action 
to maintain a suit for the specific performance 
of the oontraot; 

(2) that the defendant had taken all pos¬ 
sible steps to get a transfer of the debt effect- 
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ed but t)bab the Bank had dooliaed fco agree bo 
the braiisfer. In bheee oiroum=!banoo9 ib was 
contended bhab the defeolanb was absolved 
from all further liability. The Trial Court 
held that a suit for the speoifio performance 
of the conbraob was nob maintainable but 
that the defendant was liable to pay damages 
which were assessed at Rs. 3,16,200, the 
balance of the unpaid purchase money. Inber- 
esb at 9 per cent, per annum on the balance of 
the unpaid purchase money from the I3bh of 
June, 1924 bill realisation was also decreed and 
it was ordered tlmb the whole of the sum 
decreed should be paid by the defendant into 
the Bank of Upper India with whom the pro¬ 
perty in question was still under mortgage. 

Against this decision a Grst appeal has been 
preferred to this Court by the defendant and 
the only points urged on his behalf are : 

(1) That the lower Court having found 
that a suit for speciGc performance of the 
contract was not maintainable damages should 
not have been awarded, especially when they 
were not claimed in the plaint; 

(2) that under the terms of the contract it 
was never contemplated that the defendant 
would be called upon to pay the balance of 
the sale price iu cash and that what was 
contemplated was that if the Bank did not 
agree to the proposed transfer the plaintiffs 
should wait till tho Bank brought a suit on 
the basis of their mortgage and then claim 
Interest and costs from the defendant; and 

(3) that the defendant was not liable to pay 
interest at the rate of 9 per cent, -per an-num 
but at the rate which the plaintiffs had to 
pay to the Bank on tbe basis of their mort¬ 
gage deeds. 

We will take up the Grst two points to¬ 
gether as they are intimately connected 
with each other. In support of the 1st 
contention a Privy Council ruling reported 
as Issao Brickies v. Snell (1) is relied 
on wherein it was held that a prayer for 
“ such further relief as tbe nature of tho 
case may require”, in a suit by tbe buyer for 
speciGo performance of a contract for tbe sale 
of land does not include a claim for damages or 
a refund of the deposit money in the alterna¬ 
tive, but means only such further relief as is 

( 1 ) 38 Iiid. Caa. 123; 86L J. P. C, 22 (P. 0.). 




ancillary to the main speolGo relief olaimed. 
It is argued that In the present case the main 
relief claimed was the speciGo performance of 
the contract which was that the vendee will 
arrange with the Bank of Upper India that lia¬ 
bility for payment of the debt of Bs. 3,18,0(19 
should be transferred from the plaintiffs* 
shoulders to those of the defendant-vendee, 
and that as a ola'm for damages in the alter¬ 
native was not asked for in the plaint the 
Court had no power to award compensation 
under section 19 of the SpeciGo Belief Act. 
In our opinion there is no force in this 
contention. In the Grst place, we are unable 
to agree with the learned Counsel for the 
Appellant that a cash payment was not con¬ 
templated and tiiat the contract between the 
parties was only that tbe debt would be trans¬ 
ferred from the vendors’ account to that of 
the vendee. There was a further condition 
also in the oonbraot that In case the bank 
did not agree to the transfer the defendant 
would be liable to pay interest oo the balance 
of the sale price. This clearly meant that if 
the transfer was not effected the defendant 
would nob be absolved from further liability 
but that he would be liable for the natural 
oonsequences of bis breach of the contract. In 
our opinion the intention of the parties clearly 
was that the vendee would endeavour to in¬ 
duce the bank to accept him as a debtor to 
the extent of Rs. 3,18,000 in place of the 
plaintiffs, and that, if he failed in his attempt 
to do so, he would be liable to pay the balance 
of the sale price to the vendors as well as in¬ 
terest at a reasonable rate on the unpaid pur¬ 
chase money. It appears that the bank had 
gone into liquidation and is not inclined to 
allow the defendant a set-off for certain de¬ 
posits which he has in the bank, but this is a 
matter which rests entirely between the 
defendant and the bank and the plaintiffs are 
nob in any way affected by it. It was the 
duty of the defendant under the agreement to 
get a transfer effected and, if he failed in this 
attempt, to pay the balance of the purchase 
money bo the vendors. The Privy Council 
ruling on which reliance has been placed has, 
in our opinion, no application to this case. 
That was a case in which it was found that 
tho plaintiff, who wanted a oonbraot for the 
sale of certain land to be specifically enforced, 
was in default and that he was nob entitled to 
olaim a refund of the deposit money in the 
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iilternatlye inasmuch as no such prayer had 
been speoiOoally made in the plaint. There 
la noSuding in the present case, and in fact, it 
has not even been argued by the learned Coun¬ 
sel for the appellant, that it was owing to the 
default of the plaintiffs that the "ale was not 
effected. Moreover the decision of the Privy 
Council was given in a case which went up in 
appeal from the Supreme Court of Ontario in 
Canada and is not an interpretation of sections 
19 and 21 of the Specific Relief Act in India. 
In Ookerjee Cowasjee v. Sahhapathy Mudaliar 
(2) it has been heldt hat in a case whore 
the claim falls under section 21 (a) of the 
Specific Belief Act and cannot be speoifioally 
enforced the plaintiff is entitled to claim com¬ 
pensation in the alternative under section 19, 
and under the Explanation to that section, the 
Court is not precluded from granting it by the 
circumstances that the contract has become 
incapable of specific performance and that 
there is no prayer for such relief in the plaint. 
In Krishna Aiyar v. Shamjuanna (3) it was 
held that the Court can in such a case award 
damages in the alternative though not asked for 
in the plaint. In Callianji llarjivan v. Narsi 
Tricum (4), which was a case for an injuno- 
tion, it was held that though an injunction 
could not be granted yet there was no reason 
why damages should not bo awarded though 
they were not speoifioally asked for in the plaint. 
It is therefore clear that a plaintiff is not 
obliged in a suit for specific performance to 
pray speoifioally for damages whether in 
addition or in substitution. He has a choice 
of remedies open to him to apply for and the 
Court has always a discretionary power to 
award damages if it is of opinion that dam¬ 
ages are the appropriate remedy. We accord¬ 
ingly hold that damages could be awarded by 
the Court even though there was no specific 
prayer in the plaint, for such relief. 

The next question argued was that of in¬ 
terest. Our attention was drawn to the 
various mortgage-deeds executed by the plaint¬ 
iffs in favour of the bank and it was pointed 
out that the rate of interest agreed upon in 
some of those deeds was only 6 per cent. It 


(2) 61 Ind Oas. 908 ; 9 L- W. 471 ; (1919) M. W. 

*'■(”*17 Ind. Caa. 497 ; 43 M. L. J. 610; (1914) 

M. W. N. 1188. „ 

(4) 19 B. 764 : 10 Ind. Deo- (N. S.) 


was oonsoquonbly argue.I that the plaintiffs 
wore not ontitiod t ) claiiu intorest at a rate 
higher than 6 per crnt. and that the decrca of 
tho Court l‘'olosv should bo altorod accordingly. 
It is clear, however, that in addition to 6 Per 
cent, tho bank has boon charging the plaintiffs 
compound interest at half-yearly rests and this 
method of calculation brings up the total 
amount of iuberesb duo to praotioally tho same 
figure as that claim - d in the plaint. On our 
pointing this out to the learned Counsel for 
tho appellant tho contention was not pressed 
and was practically given up. It is therefore 
unnecessary for us to give any ifinding upon 
this point. 

Lastly, it was contended in a half-hearted 
manner that in accordance with the terms of 
the agreement the plaintiffs wore bound to 
convoy a clear title to the defendant tree 
from mortgage before they could call upon 
him to pay the balance of tlie sale price and 
as there was no evidence on the record to 
show that the bank was prepared to release 
the properties in question, no suit for specific 
performance of tho contract was maintaina¬ 
ble. This contention has, in our opinion, no 
force. It was never pleaded by the defend¬ 
ant in the Court below that the oonttaob 
wont off owing to tho default of the plaintiffs 
and that the price was nob paid because the 
plaintiffs were unable to convey a clear title. 
What was pleaded, as already observed, was 
that a cash payment had never been con¬ 
templated and that the plaintiffs bad no 
cause of action to claim specific performance. 
This objection is ou the face of it frivolous 
and we have do doubt that the bank would 
have been only boo glad to release the pro- 

pertiee if the whole of the money due under 
the ooDbraot of sale had been paid up. It was 
for the defendant to show that he performed 
his part of the contract and that the price was 
not paid because the plaintiffs failed bo per¬ 
form theirs. The defendant has entirely failed 
to prove this and we overrule the contention. 

In our opinion the suit has been rightly 
decreed and we dismiss the appeal with costs 

throughout. 


K. S. D. 


Appeal dismissed. 



716 


INDIAN CASES 


[1924 


8IDHE8WARI PRASAD V. DULHIN RADHA DULARI KUAR 


PATNA HIGH COURT. 

Appeal from Original Order No. 199 

OF 1923. 

Jano 30, 1924. 

Present :—Mr. Justice Dae, and 
Mr. Justice Ross. 

Baja SIDHESWARI PRASAD NARAYAN 
SINHA —Opposite Party— 
Appellant 

versus 

Musammat DULHIN RADHA DULARI 
KUAR— Peiitioner—Respondent. 

Eak’cuticn oj decreeMortgage suit^Preliminary 
decree, whether can be exectUed—Execution Court, duty 
oJ—Property oJ judgment debtor under Oourl of Wards 
—Manager not made party, Effect of. 

A prolimisary decree in a mortgage oait is not 
capable of execution, [p. Vlfi, ool. l.j 

It is the duty of the Execution Court to see that 
the patties to the execution are properly before the 
Court [p. 717, ool. 1.] 

When the property of the judgment-debtor is under 
the Court of Wards and the Manager of the Court of 
Wards is not made a patty to the Execution, the 
ward is not properly before the Court, [p. 717, ool. l.J 

Appeal from an order of the Subordinate 

Judge, let Court, Cbapra, dated the 16th Arril 
1923. 

Mr. Sambhu Saran, tor the Appellant, 

Mr. Sultm Ahmad, for the Respondent. 

JUDGMENT. 

Rose, J.— This is an appeal against an 
order of the Subordinate Judge of Chapra 
deciding that an execution was barred by 
limitation against judgment-debtor No. 1, the 
respondent. 

It appears that a preliminary decree in a 
mortgage suit was passed on the 23rd March 
i910 and that the present application for 
execution was made on the 12th of May 1922 
The respondent in her objection took two 
grounds ; first, that the execution petition was 
not maintainable because she had not been 
properly made a party to the execution 
ease; and, secondly, that the decree was barred 
by limitation. It is conceded that no final 
decree was passed in the suit. Therefore if 
any decree is being executed, it must be the 
preliminary decree. Now a preliminary decree 
in A mortgage suit is not capable of execution. 


Whether that which is incapable of execution 
becomes capable of execution by reason of the 
objection not having been taken sat an earlier 
stage is a matter as to which I express no 
opinion. But at the best it must be the date 
of the preliminary decree from which time is 

in that case, the present 
petition for execution is dearly barred. 

It is argued that this is a decree for the 
payment of money at a certain date and that 
under section 48 (1) (6) twelve years ought to 
be calculated from that date. The answer to 
this is, first, that the decree is not a decree 
for the payment of money, but a mortgage 
decree which is vitally distinct from a money 
decree ; and, secondly, that it is not a decree 
for the payment of money at a certain date. 
The period of grace fixed by the mortgage 
decree is not a oertaiu date fixed for the pay¬ 
ment of money. 

Then it is argued that the appellant could 
have shown that the present application for 
execution was in continuation of the last 
execution, if the question had been raised. The 
question was raised in the respondent’s objec¬ 
tion ; and, in any case, it was for the appel¬ 
lant, who was clearly out of time, to show 
that his application for execution was main¬ 
tainable, With regard to the objection that 
the preliminary decree is not capable of execu¬ 
tion this objection failed in the case of 
the other judgment-debtors and succeeded 
in the case of the present respondent; b©» 
cause it was held that she being a ward 
under the Court of Wards was not pro¬ 
perly represented in the execution proceed¬ 
ings and was therefore entitled to raise 
the point now- The learned Vakil for the 
appellant argued that this part of the decision 
was wrong, because the question was raised 
in the trial itself and it was held not to have 
been shown that the property which was the 
subject of the mortgage had been taken charge 
of by the Court of Wards. The question at 
issue in the original trial was as to the m^- 
tainability of the suit, The order of the Board 
of Revenue declaring the respondent to be in* 
competent to manage her own property direct¬ 
ed that the said property be taken charge of 
and managed by the Court of Wards, PWwia 
facte, therefore, the property in suit was under 
the Court of Wards and the respondent is cer¬ 
tainly disqualified to manage it. It was the 
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da^y of fahe ezeoubing Oourb to see that the 
parties to the execution were properly before 
the Court; and it is in no sense going behind 
the decree to hold that this disqualified pro¬ 
prietor was nob properly before the Court 
when the manager of the Court of Wards had 
not been made party to the execution. 

I hold therefore that the execution was not 
maintainable against the respondent both on 
the ground that he was nob properly represent¬ 
ed and on the ground that the application itself 
■was barred by time. The appeal must be 
dismissed with costs. 

Da*, J.—I agree. 

K., s. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

FiBST Civil Appeal No. 25 op 1921. 

June 25, 1923, 

Present i —Sir Grimwood Meara, Kb., 
Chief Justice and Mr. Justice 

Piggott. 


SHAMBHU DAYAL— Plaintiff- 

Appellant 

versus 

LALLU MAIi— Defendant- 
Respondent. 


Negotiable Instruments Act [XXVJ o/1881),s. H?"" 
Promissory note» suit on-Piainliff abandoning recital 
^(mideration partly cash and partly by way oj re. 
ducing defendant's liabiUty-~Proof^PlatnHjf* what 
can recover. 


FlaiatiS sued to recover Be. 8,000 from the defend¬ 
ant on the baaia ol a ptomiaaoty note executed by 
the latter. Dafendant admitted having executed the 
promiaeory note but deuied having received any 
consideration therefor- Plaintiff thereupon abandooed 
the recital in the promissory note aod tried to prove 
that defendant had got the benefit of Rs. S.oOC partly 
in cash and partly by reduction of his Uabilitiea to¬ 
wards another firm. He failed to prove the latter part 

of hia oase: 

Bold that under the oiroumatanoes plaintiff was 
entitled to recover only what had aotually been paid 
by him to the defendant. 


Appeal from the decree of the Sub-Judge, 
Meerut. 

Messrs. S. N. Sert and K, 0. Mittil, tor the 
Appallaat. 

Messrs. Nithal Ghand and S. N. Gupta, for 
the Bdspoadeat. 

JUDGMENT. -On the 25tih of February, 
1920, the defendant Lallu Mai executed in 
favour of the plaintiff Shambhu Dayal a 
promissory note for Rs. 8,000. The docu¬ 
ment begins with the following recital, I 
have to-day taken a sum of Rs, 8,000 
in cash for payment to Ram Chander Kedar 
Nath, commission agents of Meerut.” On 
the same date Lallu Mai executed a receipt 
for the sum of Rs. 8,000, beginning with 
the words, “ I have received to the last 
farthing the sum of Rs. 8,000 in respect of the 
note of hand executed by me in favour of 
Shambhu Dayal, Nothing now remains un¬ 
paid out of the amount of the said note of 
hand.” This receipt was attested^ by two 
witnesses. Piarey Lai and Timmal Singh, and 
as it bappeus each witness has appended to 
this signature a oertain note. Piarey Lai 
notes that he atbesbed the receipt at the re¬ 
quest of Lallu Mai. The ordinary meaning of 
such a note by an attesting witness would 
certainly be that he had not seen Lallu Mai 
with his own eyes execute the receipt, but had 
attested it at Lallu Mai’s request upon an ad¬ 
mission by the latter of the genuineness of his 
signature. Timmal Singh's note is to the 
effect that Rs. 8,000 were paid over in cash in 
his presence. The suit when first instituted 
was dealt with ex parte on the failure of the de¬ 
fendant to enter an appearance. Timmal Singh 
was examined on the 12th of August, 1920, in 
the ex parte prooeedings as a witness for the 
plaintiff. He swore to the execution of the 
promissory note and receipt and stated, the 
money was paid in cash in my presence.” The 
defendant subsequenbly entered an appearance 
and satisfied the Trial Court that he could show 
sufficient grounds for having the ex decree 
set aside. His next step was bo ohallenge the 
plaintiff to produce his account books and to 
take time to inspect the same. lu his written 
statement he finally took the line that, while 
the promissory note and the receipt had un¬ 
doubtedly been executed by him, and were in 
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faofc enbirolyic his bandwritiog, no oonsidera- 
tiion whatsoever had passed. He explained 
the matter in this way. He bad been gamb¬ 
ling in grain witii the firm of Ram Chander 
Kedar Nath, whose names appear in the pro¬ 
missory note. In the month of February 1920 
he was anxious to enter into a further trans¬ 
action with them in respect of 40 grain pits, 
deliverable three months later. The firm re¬ 
fused to allow him any further opportunity of 
speculating in grain, unless ha was prepared to 
give some advance payment or security. Having 
no cash in hand and being in fact considerably 
indebted to the hrm of Kedar Nath he offered 
to givo them a promissory note. They thought 
it would not bo convenient to take the promis¬ 
sory note either in their own names, or in the 
names of any member of the 6rm, and sug¬ 
gested that it might be made out in the name 
of the plaintiff ohambbu Hayal, who is some 
sort of a distaut relation of Kedar Nath's. On 
this basis the transaction was entered into, 
and the two documents in suit wore executed. 
On the case going bo trial upon those plead¬ 
ings, the Court very properly laid the burden 
of proof on the defendant and Lallu Mai him¬ 
self gave evidence and was supported by two 
witnesses, RaghubarSaran and Bbarat Singh. 
Lallu Mai's evidence certainly does not sound 
straightforward or satisfactory. In particular, 
when be was examined about certain hzindis 
which be had executed in favour of the firm 
of Bam Chander Kedar Nath, be was obvious¬ 
ly fencing with the Court and keeping back 
as much of the truth as he could. The im¬ 
portant point to be noticed, however, is that 
be admitted the genuineness of the two 
hundis executed by him in favour of the 
firm of Ram Chander Kedar Nath, which 
the plainbitl produced as part of bis evi¬ 
dence. The witnesses Baghuhar Saran and 
Bharat Singh have been adversely criticised by 
the Trial Court, and, on examining the re¬ 
cord of their evidence for ourselves, we can 
see no reason to reconsider the adverse verdict 
the Trial Court has pronouuced upon them. 
Certainly, if Raghubar Sarau is telling the 
truth, he would have been asked to attest the 
receipt. If the plaintifi bad rested on the case 
as it stood at the close of the dofondant's 
evidence, it seems impossible to doubt.tbat the 
Trial Court would have decreed the claim on 
the basis of the double acknowledgment con¬ 


tained in the negotiable instrument itself, 
which is the basis of the suit, and in the re¬ 
ceipt executed on the same date. The plaintiff, 
however, elected to produce evidence and there 
is certainly room for controversy about the 
evidence which be produced. At the outset, 
the plaintiff departed from the position which 
be had taken up at the ex parte bearing. 
Timmal Singh himself had to admit that 
it was not literally true that Rs. 8,000 in cash 
bad passed from the plaintiff to the defend¬ 
ant on the 26th of February 1922. The 
account which he now gives of the transac¬ 
tion may fairly be summarised thus. The 
plaintiff Sbambbu Dayal had been engaged 
in speculation with the firm Bam Chander 
Kedar Nath and had been more fortunate than 
Lallu Mai. There was money due to him on 
a balance of account from the same firm and 
it seems that there was also a sum of money 
due to him on a loan which had been taken 
from him some years before by Khedar Nath. 
The total liability of the firm of Bam Chander 
Kedar Nath to the plaintiff Sbambbu Dayal 
worked out at exactly Es. 6,000. Now Gopal 
Chander, son of the plaintiff Sbambbu Dayal. 
who seems to have carried this transaction 
through on behalf of bis father and who was 
very properly produced as a witness in his 
father’s place, deposes that he came into 
Meerut with Bs. 3,000 in cash, which he was 
prepared to advance to Lallu Mai. This ad¬ 
vance he did make, and for the remaining 
Be. 6,000, necessary to make up the total of 
Ks, 8.000. be turned to the witness Timmal 
Singh, who is himself a partner in the firm of 
Bam Chander and Kedar Nath, and said in 
effect, "now let me have the Bs. 5,000 which 
the firm owes me and I will hand it over to 
Lallu Mai to make up the total of Bs. 8,000 
for which be has given me a promissory 
note.” According to Gopal Chander it was 
Lallu Mai himself who replied that this would 
not be necessary as the firm of Bam Chander 
Kedar Nath would give him (Lallu Mai) 
credit for this sum of Bs. 5,000 in reduction 
of the debt which he owed them. In wb- 
stanoe, therefore, the plaintiff’s case was this. 
He advanced Rs. 3,000 in cash and for thfl 
rest he took over Lallu Mai as bis debtor in a 
sum of Rs. 5,000, in substitution for the firm 
of Bam Chander Kedar Nath who had pi^ 
▼iously owed him the money. The pl^tiff 
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supported his story bv the proHuotion of his 
aooouut books. These have been adversely 
oritioised by the learned Subordinate .Tud *40 
upon grounds which seem to us somewhat 
captious and unreasonable. The entries in 
these books of aooount, according to the 
Christian era, are correct, the day of the week 
being correctly given in accordance with the 
corresponding English date. There is a 
persistent error, extending throughout all the 
accounts which have been submitted for 
inspection and covering a period of at least 
two years, in the correspondence between the 
Hindi date given according to the Sambat 
year and the English date. This ciroumstan(^, 
although nob partioulary creditable to tb^ 
plaintiff, is not really a valid reason for discre¬ 
diting the genuineness of the accounts them¬ 
selves. A very probable explauabion of the man¬ 
ner in which such a discrepancy between the 
Hindi and English dates could come into ex- 
istencey and continue aggregating itself over a 
series of years, was suggested to us in argument 
and seems to us reasonable enough. When we 
come bo the entries for the important date, 
the 26th of February, 1920, wo find that the 
aooount purports bo show a cash payment ol 
Rs. 8,000, to Lallu Mai on the security of a 
promissory note partly covered by cash re¬ 
ceipts aggregating precisely Es. 5,000 from the 
firm Ram Chander Kedar Nath on account of 
money previously duo from the said hrm. in 
substance, the entries agree well enough with 
the story told by Gopal Chander in the witness- 
box. They certainly cannot be said to con¬ 
tradict bis story. 


As for the other point taken by the learned 

Subordinate Judge, namely, that 
argument whether the plaintiff Imd Rs. 3 000 
m osBhonhand on the 26bh of February. 1920 
it does not seem to ns that there is anybbiOo 
in it. He started the day wibh'a cash balance of 
Rs. 2,133-14-6, and by the end of the day 
he had depleted his cash balance bo such an 
extent that he had only R^- 207-14 9 in hand. 
There had been other receipts during the clay 
besides the nominal receipt of Rs. 5,000 from 
the firm Ram Chander Kedar Nath. Bore 
again there seems no valid basis for the con¬ 
tention that the evidence given by Gopal 
Chander is conbradioted by his aooountfi. As 
regards the cash payment of Ra. 3,000 the 
e^enoe given is that of Timmal Singh and 


Piarey Lai. Of course Timmal Singh’s evl- 
denoa is uo -louht disc-uint^l by the faob th.at 
lie had taken it upon liimselt at the ex parte 
hearing to depose that the onbire sum of 
R?. B.OOO WLS paid in cash. At the same time 
it is reasonaide to make some allowance for ♦he 
mauQor in which evidence is taken at ex p irte 
proo'olmg. On the story bold by Gopal 
Chauder if it bo assumed even for the sake of 
argument b).ab the story is in the main true, 
there was a kind of payment of Rs. 5,000 
involved in the transfer of Rs. 5,000 from 
Ram Cband Kedar Nath to Gopal Chander 
and back again to Ram Chander Kedar 
Nath in part satisfaction of the money 
wbicb Lallu Mai owed. The evidence of 
Timmal Singh cannot be wholly discre¬ 
dited on the basis of the loose and sum¬ 
mary statement made by him in the ex patte 
proceeding. Moreover, as it seems bo us, the 
trial Court has wholly overlooked the extent 
to which any evidence produced by the plaint¬ 
iff regarding the payment of consideration is 
corroborated by the defendant s signature on 
the two documents which are the basis of the 
suit. We are prepared to accept the plaint¬ 
iff’s evidenco as proving a cash payment of 
Rg. 3.000 made to Lallu Mai in connection 
with the execution of the promissory note. 
Now as regards the balance of Rs. 5,000 there 
is some documentary evidence in favour of the 
plaintiff still to be noticed. On the said date, 
namely, on the 26th of February, 1920, Ram 
Chander Kedar Nath executed in favour ot 
Shambhu Dayal and his son Gopal Chander a 
formal receipt for Rs. 5,000 as received on 
account of money due from the defendant 
Lallu Mai. They divided this into two heads. 
Rs. 2,700 received on account of two bundis 
executed by Lallu Mai. and Rs. 2,300 credited 
to Lallu Mai. The hundis Lallu Mai himself 
admitted were handed over bo Gopal Chander 
in order that he might keep them uaevidence 
of the payment by him and his father of this 
part of tho oonsidoration for the promissory 
note. Undoubtedly this item of Rs. 2,700 is 
proved up to the hilt. Our real difficulty is 
about the item of Rs. 2,300 in any shape or 
form. The accounts of the firm R^tn Chander 
Kedar Nath were not produced. Wo may take 
it as admitted that Lallu Mai was indebted bo 
them on b’ne ‘^6th of February, 1920, bo an 
amount considerably in excess of Re. 2,300. But 
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what; is not proved is that they gave him credit 
in current account, in reduction of hia liability, 
for this sum of Rs. 2,300. We are bound to 
hold that this is not proved. The only ques¬ 
tion then is whether this sum of Rs. 2,300 can 
bo decreed in favour of the plaintiff on the 
strength of the defendant's signature to the 
pro'uote and the receipts. We have already 
indicated our opinion that this could have been 
done if the plaintiff had offered no evidence 
at all. As the case now stands the plaintifi 
himself has gone back on the recital in the 
promissory note to the effect that Rs. 8,000 
were paid over in cash. Abandoning that 
recital, he has undertaken to prove that Oallu 
Mai got the benefit of Rs. 8,000 partly in 
cash and partly by reduction of his liabilities 
towards the firm of Ram Chander Kedar Nath. 
In our opinion the plaintiff has failed to 
prove the latter part of his case to the extent 
of this item of Rs. 2,300, and we must give 
effect to this finding. 

In the result, therefore, we set aside the 
decree of the trial Court and in lieu thereof 
we give the plaintiff a decree for Rs. 6,700 
with proportionate interest. The parties will 
pay and receive costs in proportion to failure 
and success in both Courts. Costs in this 
Court to include fees on the higher scale. 
Under the circumstances we decline to allow 
the plaintiff interest pendente lite or future 
interest. 

K. s. D. Appeal allowed in part. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 124 op 1922. 

February 7,1923. 

Present Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Grump. 

SHRIC HAND ANOPCHAND GUJAR 
V.4H1WATDAE and others 
—Plaintiffs—Appellants 

versus 

P. E. BOYCE and sons and another— 
Defendants— Respondents. 

Construction of document—Sale of goods^Deposit 
as security—Breach by purehaser^ForJeiiure of 
deposit. 


FlaiotiS agreel to parohaie 9,000 bags of oottos 
seed from defendant to be delivered at the defendant's 
factory within one month. Plaintiff agreed to pay 
for the goods and remove them within one month, 
failing whioh he undertook to make good the loss 
which the defendant might suffer and oanoel the 
oontraot. The contract also oontained the following 
clause :— 

** In respect of this oontraot a total sum of 
Rs. 1,025 has been deposited for profit or loss, and the 
said deposit amount should, after the completion of 
the oontraot, be returned to us." 

Plaintiff failed to carry out the oontraot ; 

Beld, that the sum of Rs. 1,036 was meant to be 
seourity for any loss that the defendant might suffer 
on plaintiff’s failing to take delivery of the goods and 
was not intended as security for the performasoe of 
the oontraot; so as to entitle the defendant to forfeit 
the sum in case of non-performance. 

Appeal agaiuBb bhe deoisiou of the AsBisbanb 
Judge, Belgaum, in case No. 249 of 1920. 

MeBsrs. G. V, Thahor and B. 3. ThakoTt for 
bhe Appellants. 

Mr. A. G. Desait lor bhe Respondents. 
JUDGMENT. —On the 7bh August 1917 

the plaintiff entered into a oontraot with the 
Isb defendant to buy 2,000 bags of cotton 
seeds to be delivered at the defendant’s fao> 
bory within one month. The plaintiff agreed 
to pay the full amount in respeob of the said 
bags which appear to have been sold at the 
rate of 41 lbs. bo the rupee, and remove the 
goods within the said time ; and if he failed 
bo remove the same within the same 
period, he undertook to make good bhe 
loss whioh the defendant might suffer, and 
treat the contract as oanoelled. We oon> 
fe5s it is difficult to extract the meaning of 
the words which caused the dispute in the 
present suit. *' In respeot of this oontraot a 
total sum of Rs. 1,025 has been deposited for 
profit or loss, and the said deposit amount 
should, after the completion of the contract, 
be returned to us," 

The plaintiff did not take delivery within 
one month. On the 24th September 1917 
be received a notice from the Xst defendant 
as follows :—“ Yon should within eight days 
after receipt of this notice, come and pay the 
moneys that may be found due to us under 
accounts and take away the goods. If you 
should fail to do so, the said goods will be 
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Bold ab your risk afj the market rate and as 
reffardB damages, you will be held respon¬ 
sible for the balanoo that may remain after 
deduction of your advance amount, and you 
will be required to pay interest on the amount 
from the date of the expiry of the period of 
your agreement.” 

The period for performance was extended to 
the 2nd October. That is the date on which 
the contract was finally broken by the plaint¬ 
iff. The defendant did not sue for damages 
bub claimed bo retain Rs. 1,025. 

In April 1919 the plaintiff filed this suit to 
recover Rs. 1,025 on the ground that defend¬ 
ant No. 1 bad broken the contract. The 
plaintiff originally claimed damages to the 
extent of Rs. 2.175 in addition to the deposit 
of Rs 1,026, but when asked to furnish parti¬ 
culars he failed, when the claim was reduced 
to Rs. 1,025, the amount of the deposit. 


The suit was dismissed in both the Courts. 
It is contended by the let defendant that the 
parties agreed that Rs. 1.025 were security 
for the performance of the contract, and be¬ 
cause of non-performance by the plaintiff the 
amount should be forfeited. That is not what 
the contract says, and that is not what the 
let defendant thought the contract meant 
when he wrote the letter of the 24th 
September 1917; and since it is clear that 
defendant No. 1 could only succeed by reading 
into the contract words which are nob there, 
we see no reason why we should now ao- 
cede to thajb request on behalf of the Isb 

defendant when at the time 

in default in the performance of his part of the 

contract, he did not consider that Rs. 1.025 

was security for the non-performance of the 
contract. 

That would be sufficient bo dispose of the 
aetendant’s oooteQtion. A part from the letter 
of the 24bh September, it seems bo us bo be 
a rational construction bo be pub upon the 
words “ In respect of this contract a 
Bs 1.026 is deposited for profit or loss . that 
Bs 1,026 was to be scourity for any loss that 
defendant No. 1 might suffer on the plaintiff s 
failing to take delivery of the goods. 

Unfortunately the question of 
not Buffioiently oonsiaer^ by ‘be ^ourt below 
The questioo was mixed np with “ 
question whether as a matter of fact the 

I C-91 


1st defendant liad suffered any loss at 
all, and the question, what was the proper 
measure of damages, does nob seem to have 
been considorod in any way in either Court. 
It does nob appear from the wording of the 
contract that tliis was a contract for ascer¬ 
tained goods and the statement in the letter 
of 2lth that "the goods belonging to the plaint¬ 
iff were lying with the defendant and that 
the plaintiff had not removed them would 
nob be sufficient, considering the terms of the 
contract, to show that the goods had been 
ascertained and set apart for the plaintiff s 
use. Considering the contract was (or the 
purchase of 2,000 bags of cotton seeds, we 
think the Ist defendant merely meant that 
he had got 2,000 bags ready for delivery to 
the plaintiff when he chose to come and take 
them. 

It will be necessary, therefore, to remand 
the case to the trial Court under O. XLI, 
r. 25 for tho Trial of an issue : What was 
the loss suffered by the Ist defendant owing 
to the failure of the plaintiff to take delivery? 
The measure of damages would be the 
difference between the contract rate and the 
market rate of the contract goods on the 
2nd of October 1917. 

Finding to be certified by the Appellate 
Court in 3 months. Parties to be allowed to 
adduce fresh evidence. If parties ^ come to 
an agreement on our findings, it will save a 
great deal of trouble. All costs to be costs in 
the cause. 

y ^ Case remanded. 
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ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 

1779 OF 1923. 

July 1, 1924. 

Presflni:—Mr. Justice Mukerjee and 
Mr. JuBtica Dalai. 

Babu DWARKA DAS -Decree-Holder — 

Appellant 

versus 

Maulvi MUHAMMAD ASHFAQUDDAH 
—Judgment-Debtor—Respondent. 

Civil Procedure Code (Act V of 1908), a. 11, 0. XXI, 
r. 16—Rea jadioata, principle of, whether applicable tc 
execuii(n\ proceedings—Application for execution by 
assignee from decree-holder—Judgment-debtor, duty of. 

The pfoviaions of seoiiorv 11 of the Code of ;Oivil 
Prooedure are not expre^i^ly made applioable to exeoa- 
tlon prooeddiQg.4, but the priaoiplea are applioable and 
if a point bae been diceotly or by impltoation decided 
in any partioular exeoution ptooeading the point oan- 
not be raised subaequoatly [p. 722, ool. 2 } 

' When a judgment-debtor on ceoeiving a cobioe of 
an application by an assignee from the decree-holder 
for substitution of his name in the decree, f'vils to 
prefer any objection and a definite order ui substitu¬ 
tion is passed by the Court the judgment.debtor oan- 
not afterwards object to an execution of the decree 
by the assignee, [p. 728 , ool. 2.] 

Mumtaz Ahmad v. Sri Bam, 21 Tnd. Caa. 462 ; 11 
A. L. J. 815 : 35 A. 524; Taj Singh ?• Jagan Lai, 35 
Ind. Gas. 284 ; 14 A L- J. $70 ; SB A. 269, followed. 

Kalian Singh'v. Jaga** Prasad, 27 Ind. Gas. 950 ; 
18 A. L. J. 162, dietioguished. 

Per Mukerjee, J. —It is incumbent on the judgment- 
debtor under O. XXI, r. 16 of the Civil Procedure 
Code, when he receives notice of an application for 
execution made by the assignee of the decree-holder, 
to come forward and raise any objeotion that he may 
have to the execution of the decree by the assignee, 
and if he fails,to do so, he cannot afterwards object 
to suob execution bj him. [p. 723, ool. 2.] 

Appeal from a deoroe of the Second Addi¬ 
tional Diebriofc Judge, Gorakhpur, dated the 
23rd June 1923. 

Mr. Shiva Prasad Stnha, for the Appellant. 

Mr. Ajodhia Nath, for the Respondent. 


JUDGMENT. 

Dalai, J —The Kayastha Bank had a 
decree aga ast Ashfaqullab. Babu Dwarka 
Das applied for execution on 2Qd November 
1918 for tho 6r8b time on the ground that, the 
decree had b ien transferred bo him by the 
Manager of the Bank acting on behalf of the 
Bank on 6th September 1918. On 3rd Feb- 
rua^’y 1919 Dwarka Dag’s name was sabatitut- 
ed. On 4th February 1919 he applied for exe¬ 
cution and this application was struck off. An¬ 
other application was made on 12th April 1920 
with the same result. On 16bh June 1920 he 
applied again and during the pendenoy of this 
application Ashfaqullab paid Rs, 400 on 18th 
January 1921 and at the same time prayed 
that, the money might nob be paid to the 
decree-holder as he desired bo object to the 
transfer in favour of this decree-holder, 
Dwarka Das. The exeoution application, 
however, was dismissed after part satisfaction 
without any direction that the money may 
not be paid to tho decree-holder. On 26th 
October 1922 another application for execu¬ 
tion was 61ed by Dwarka Das whereupon 
Ashfaqullab objected that the manager bad no 
right bo' transfer the decree on behalf of the 
Bank and that the transfer being made in 
consideration of a personal debt due by the 
Manager bo Dwarka Dae was not valid. The 
Trial Court of^the dubordinate'Judge dismissed 
this objection on 17th March 1923 on the 
ground that it was too late for Ashfaqullab to 
r lise such an objeotion after so many previous 
applications for execution. Practically it held 
that the question as to the validity of the 
transfer was res judicata. In appeal the learn¬ 
ed Judge disagreed with this hnding and further 
held that the manager was not entitled to 
make the transfer on behalf of the Bank and 
that the transfer had not been subsequently 
rabitied by the Bank. 

In our opinion the question o( law was 
correctly decided by the Trial Court. We are 
supported in this opinion by Division Bench 
rulings of this Court in Mumtaz Ahmad v. Sri 
Ram (1) and Taj Singh v. Jagan Lai (2), The 
provisions of section 11 of bha Code of Civil 
Prooedure are not expressly made applioable 
to execution proceedings, but the principles 

(1) 21 lud. Gas. 462 ; 11 A. L. J. 815 ; 85 A. 634. 

(2) 35 Ind. Ca8. 284 ; 14 A. h. 3. 870 ; 88 A. 889. 
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are applicable and if a poinb has been directly 
or by implication decided in any particular 
execution proceeding the point cannot be 
raised subsequently. The lower Appellate 
Oourt has quoted in favour of its opinion 
a judgment of a single Judge of this Oourt in 
Kalian Singh v. Jagan Prasad (3) which was 
confirmed bya Division Bench in Ijetter? Patent 
appeal as reported at Kalyan Sin-jh v. Jagan 
Prasad (4), There, however, the question was 
one of the amount due on the decree and that 
question had not been specifically deoidel at 
any time by the execution Court. In the 
present case as we have seen Dwarka Das 
applied on 2od November 1918 under O. XXI 
r. l6 for the substitution of his name. 
Such a substitution could not be made with¬ 
out intimation to the judgment-debtor and the 
decree is not executed until the Court has 
heard the objection, if any by the judgment- 
debtor. The presumption will bo that the 
court proceeded according to law and that 
notice was issued to Ashfagullab. A de¬ 
finite order of substitution of name was 
passed by the executing Court. If the 
order was passed ex parte it was open to 
Ashfaqullah to have it set aside. Further, on 
18bh January 1921 Ashfaqullah applied to the 
Court that the money deposited by him may 
not be paid bo the decree-holder on the ground 
that the decree-holder was nob a rightful 
transferee. This application was not granted. 
This also amounted to a finding that Dwarka 
Das was a transferee who can execute the de¬ 
cree. Under the circumstances we are of opi¬ 
nion that the principle of res judicata will 
apply here. 

The appeal succeeds on this point; otherwise 
we would have remanded it to the lower Ap¬ 
pellate Court. The learned Judge of that Court 
has proceeded on evidence which is nob on the 
record when he decided the if^sue of fact. He 
has referred to certain memorandum and 
Articles of Association and a power of at¬ 
torney which documents or copies thereof 
are not on the file. As to oonsidoration also 
he is in error that the transferee Dwarka 
Das was bound to prove the validity of the 
consideration paid by him. As however, we 
have held that Dwarka Das can execute the 
decree and as the point is now res judicata we 


shall nob discuss the question of authority of 
the Manager of blie Bank to make the trans¬ 
fer. 

Mukerji, J. I with my learned 

brother that the obicefcion of the judgment- 
debtor cculd not be (entertained. 1 wish only 
to add that having regard to the entire scheme 
of O. XXl, r. 16 of the Code of Civil Pro¬ 
cedure it was inouml'enb on the judgment- 
debtor when be received the notice of the ap¬ 
plication for execution made by the assignee 
of the decree-holder to have come forward 
and raised any objeobion that he may have 
had to tho execution of the decree by the as¬ 
signee. An execution proceeding is always a 
lengthy one and various applications can 
be made within the course of 12 years. 
It is, therefore, necessary bo decide where 
there is a transter by the decree-holder 
whether the transferee is entitled bo execute 
the decree or nob. If after say nine years of 
execution the judgment-debtor should oome 
forward and say that the transferee had no 
right to execute the decree the result would 
be simply disastrous. The law, therefore, in¬ 
sists on the assignee’s application for execu¬ 
tion nob being proceeded with until the judg¬ 
ment-debtor has been served with a notice and 
ho has had an opportunity to raise objections 
if be has any. If it bo the case that the judg¬ 
ment-debtor bad no intimation of the original 
application it was hi“ duty to come forward 
and make an application to sot aside the order 
for executing the decree. So long as the 
order for execution of the decree stands, 
having been passed after notice to the judg¬ 
ment-debtor, it does not lie in his mouth to 
oome forward and say, in the teeth of the 
order, that the decree-holder has no right 
to execute the decree. The authorities direct¬ 
ly on the point are all one way and some 
of the cases have bei n cited in his judgment 
by my learned brotlux'. I agree in the order 
proposed. 

By the Court. —We set aside the decree 
of the lower Appellate Court and restore the 
order of the Trial Cciirb dismissing, the objec¬ 
tion of the judgment-debtor with costs includ¬ 
ing fees here on the liighcr scale. We direct 
that execution prccit dings do continue in the 
Trial Court as from dale 17th March, 1923. 

Appeal allowid, 


(ft) 37 lad. Cas. 960 ; 18 A. L. J. 1C2. 

(4) 80 Ind. Gas. 628 ; 18 A. L. J* ; 87 688. 


K. 8, D. 



724 


INDIAN OASBS 


[1924 


NAEANO MAHAPATRO V. RAMACHANDRA MABDARAJA DEO GARU 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1398 op 1921 and 
Civil Revision Petition No. 867 of 1921. 

March 10, 1924. 

PrflicntMr. Justice Madhavan Nair. 

NARANO MAHAPATRO and another— 
Defendants—Appellants 

versus 

SRI SRI SRI RAMACHANDRA 
MARDARAJA DEO GARD —Plaintiff— 

Respondent. 

Ciifil Procedure Code (Act V of 1908) «. 116--R<3viston 
—^Decree of first Court reversed on new point without 
sufficient materials—Material irregularity. 

A Court aot$« with material irregularity, within 
the meaning oi section 116 Civil Procedure Code 
when it reverses the iudgraent of the first Court on 
a new question which was not raised by the parties 
and for whioh there were not suffioient materials 
before the Court, [p. 724, ool. 2.] 

Puttangowda v. Nilkanth Kalo Deshpande, 20 Ind, 
Cas. 974 ; 37 B. 675 at p. 680 ; 20 Bom. L. R. 778, 

relied on. 

Appeal agaiDst bbe decree of the Dietriob 
Courb, Ganiam ab Berbampore, in A. S. No. 
882 of 1919, preferred against the decree of 
the Courb of the Principal District Munsif, 
Berbampore, in O. S. No, 140 of 1919. 

Mr. P, Ghenchiah, for the Appellants. 

Mr. C. Sambasiva Bao, for the Respondent. 

JUDGMENT, —la this case the plaintiff 
sought to recover a sum of Rs. 12 and odd 
on account of jodi on an enfranchised inam 
for fashs 1326 and 1327. The 6rab defend¬ 
ant pleaded that he was not liable to pay 
any jodi. The question bliat was considered 
in the first Court was whether the plaintiff is 
entitled to the joii claimed. On the evidence 
before the first Court, it came to bbe conclus¬ 
ion that the plaintiff was not entitled to claim 
the jodi and so dismissed the plaintiff's suit. 
On appeal the District Judge agreed with the 
judgment of the first Courb on the question 
whether the defendants were liable to pay the 
jodi claimed bub reversed it ou a question of res 
judkMciYf^iQh was opt raised by the parties 


in the first Court. As against this decision 
this Second Appeal and the C. R. P. have 
been filed in this Courb by the defendants. 

It is obvious that no Second Appeal lies and 
this is admitted by the learned Vakil for the 
appellants himself. But he asks the inter¬ 
ference of this Courb under section 116 
Civil Procedure Code on the ground that a 
material irregularity has been committed by 
the lower Courb in reversing the judgment of 
the first Court on a new question which was 
nob raised by the parties and for whioh there 
are no sufficient materials before the Court. In 
my opinion it was not right on the part of the 
appellate Judge to have disposed of the case 
on this new question. The decision as to res 
judicata was based by the Judge on two ex- 
parte decisions passed by a Small Cause Court 
on prior occasions with reference to payment 
of the jodi during four faslis. These judgments 
were availed of as pieces of evidence in con¬ 
nection with the question whether the plaint¬ 
iff was entitled to claim the jodi. No attempt 
was ever made to build up a question of 
res judicata on these judgments. Esoept the 
decree we have no other record before us re¬ 
lating to these decisions whioh were passed 
by the Small Cause Courb. In a case of this 
kind -where a question of res judicata is 
sought to be raised, one would naturally ex¬ 
pect that the Court will look into the plaint 
to satisfy itself as to what was the question 
that was really at issue between the parties. 
The plaints are not forthcoming ; and further, 
even assuming that in the deoision of the 
Small Cause Court iDoideutally some referenoa 
was made to the question of title, I do not 
think that such a deoision can constitute res 
judicata. 1 do nob propose to go through all 
the decisions that were referred to me on this 
point, but I would content myself with making 
a referenoa to the decision in Puttangowda v, 
Nilkanth Kalo Deshpande (1). I think, 
therefore, that the decision has been materialy 
irregular and I should set it aside and restore 
the deoision of the first Court and dismiss the 
suit of the plaintiff for the jodi claimed for the 
suit faslis. 

It was pressed upon me by the learned Coun¬ 
sel for the respondent that ordinarily the Sgh 

% 

(1) 20rna. Oas. 974J37B. 676 a* p. 880 ; M Bom. 
L.B. 778. 
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Court does not interfere in matters coming 
under section 116 Civil Procedure Code and 
that here the utmost that could be said is that 
there was erroneous decision of law. I am in¬ 
clined to look at the decision from another 
standpoint. Both Courts on the facts have 
found that the tenant is not bound bo pay the 
jWi: it was irregular for the Appellate Court, 
of its own accord, bo raise the question of res 
judioata and, basing it on the flimsy materials 
which it had before it, bo reverse the decision 
of the first Court. I allow the Civil Revision 
Petition with costs here. The Second Appeal 
is dismissed with costs. 

V. N. V. Revision petition allowed. 

Second appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No, 113 of 1923. 

June 25, 1924. 

Present : —Mr. Justice Dalai. 

Lala BADRI PRASAD— Plaintiff— 

Appellant 

versus 

G. I. P. RAILWAY— Defendant— 

Respondent. 

Bailways (IZ o/1890), s. 77—“ mean^ 

ing qf-^Denial by Baiiway Company of receipt of cm- 
ngnment^NoiicOt whether necessary—lAmitaticm. 

The word **loss" la seoiioa 77 of the Bailwa 78 Aot 
meaaa loss by the Railway and not simply loss to the 
owner, [p. 726, ools. 1 & 2.] 

Ssorciary of State for India in Cor,noil v. Jiuan 
and Abdullaht 71 lad- Oas. 609 ; 46 A 880 ; 21 A L.J. 
aao : (1928) a. I. B. (A.) 426, followed. 

Ohanga ▼. Bengal and N. W. Bailway Co., 6 
P.B. 1897 : East Indian By. Co. v. Kishfin Lai Fakir 
Ohand, 78 Ind> Oas. 986 ; 45 A. 680 ; 21 A- L< J. 4 <8 ; 
9 O. & A. L. R. (A.) 681 ; (1924) A. I. B. (A.) 7, refer¬ 
eed to. 

Bills Sawysrs d Co. y. The Secretary of State for 
India in Council, 61 Ind. Oas 926 ; 2 £i. 188; 
8 L- Ii. J. 297 (F. B«), dissented from. 

No notioe is neoessary aoder seotfon 77 of the 
Bailwaye Aot where the Bailway Oompany deniee 
ths reoeipt ol a paroel ooaeigaed to It. [p. 726, ool, 2.j 


When tbo biitden of notioe i'j laid on the oon'^ignor 
Ihfl word-? of the sootion must be construed striotly. 
Cp. 79's ool. 2 .] 

Madras and Southern Mahratta Railway Co. v. 
Baridoss Banmaiidoss, 49 Ind. Caa, c.) ; 4 l i\[. 871 • 
85 M Ii. J 35 : 24 M. L. T. ; 8 L. W. 340. distin¬ 
guished. 

The date of the notioe must be within six months 
of the date of the oonsignmeafe [p, 727, ool. l.J 

Appeal from a decree of the Subordinate 
Judge, Agra, dated the 4th October 1922, 

Dr. K. N. Katju, for the Appellant. 

Mr. Ladli Pra'iad M. Zutshi, for the Res¬ 
pondent. 

JUDGMENT. —The plaintiff Lala Badri 
Prasad delivered according to his statement 5 
packages to the Railway Company at Dholpur 
for being booked to Agra to be carried in the 
brake van. This was done on 19bh April 1920. 
On 22ad October 1920 he drew the attention 
of the Railway authorities that these 5 pack¬ 
ages had not been delivered to him. This 
notice was given to the Railway Company 
three days more than six months from the 
date of delivery of the luggage. On 19th 
November 1920 only 4 packages were made 
over by the Company to the plaintiff and out 
of one of these it is alleged that certain arti¬ 
cles of the plaintiff were stolen during transit. 
On 20th February 1921 be gave a notice to 
the Company of bis claim for the value of the 
one package not delivered to him and of the 
articles missing from a package which was 
delivered to him in a damaged condition. 

He instituted a suit for the recovery of 
Rb. 516 with the following details ; Rs. 431, 
price of goods contained in the missing package 
and Ks. 85, price of articles found short in 
one out of the four packages returned to him 
by the Company. As regards the missing 
package the plea in para. 2 of the plaint was 
that it was withheld by the Railway Company, 
The reply of the Company was that only four 
packages were delivered by the plaintiff bo the 
Company and no fifth package was reoe ved 
by the Company. 

Id the first Court one of the pleas was that 
notice within time bad not been given by 
the plaintiff to the Company as required by 
section 77 of the Railways Act IX of 1890 
and that, therefore, the plaintiff was nob enti¬ 
tled to compensation for bis loss. The first 
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Court of the ).fuQ9if of Agra held tliat the 
period of eix months for a notice begins to 
run from the date on vvbio'’. delivery of paok- 
ages is made by the Company to the consignor. 
The learned Munsif, therefore decreed the suit 
holding that the missing package was worth 
Ra, 431 and the value of tho pilfered goods 
Rs, 85. On appeal by tho Railway Company 
the learned Subordinate Judge as an Appellate 
Court held that notice was not given within 
time and further that notice was neces¬ 
sary under the circumstances of the present 
case. 

In this second appeal two points were 
argued by the learned Counsel for the plain- 
tiff (1) that as regards the package which was 
not delivered and withhold by the Com¬ 
pany DO notice was necessary and (2) that 
time (or the giving of a notice by a consignor 
to the Railway Company begins to run from 
the date of the delivery of goods by the 
Company to the consignor as held by the first 
Court. 

In my opinion the first argument is correct 
but not the second. Under section 77 a notice 
is essential when a consignor desires compens¬ 
ation “for the loss, destruction or deterioration 
of animals or goods delivered to be carried” by 
the Company. The question is whether tho 
claim in the present suit is baaed ou loss, des¬ 
truction or deterioration of the package whioh 
was not delivered. In the plaint it was speoi- 
fioally alleged by the plaintiff that the package 
was withheld by tho Company. Tho Company 
itself did not plead any lose or dostruotion of 
this package but alleged that no saoh package 
was delivered to it. This allegation of the 
Company has been found to he false by both 
the subordinate Courts. The OompaDy has not 
explained what became of this miss'ng package. 
A learned Judge of this Court Mr. Justice Lind¬ 
say approved of a Bench ruling in CItanga Mai 
y.Bengal and North-Western Hallway Go^npany 
(l) whore it was held that the word ‘Toss" in 
section 77 of the Railways Act means loss 
by the Railway and not simply loss to the 
owner: Secretary of State for India in Coii,ncil 
V. Jiwan and Mullah (2). On behalf of the 
respondents another Punjab ruling, Hil/s, 

(1) 6 P. P. 

(3) 71 Ind. Cas* tOQ ; 40 A. 360 ; Ul A, L. J. 220 : 
(1923) A. 1. R.(A,) 426. 


Sawyers & Co. v. The Secretary of State for 
India (3) was quoted. In this Court that rnUng 
has been dissented from in Sast Indian 
Bailway Company v. KishanLal Fakir Chand 
(4). When the burden of notice is laid on the 
consignor the words of the section must be 
strictly construed. Unless the Railway Com¬ 
pany alleges and proves that the package has 
been lost no notice would be necessary only 
on the ground that there had been loss to the 
consignor whatever may have happened to the 
package while in the custody of the Railway 
Company. The facts of the Madras case quoted 
on behalf of the respondent were different. In 
the Madras and Southern Mahratta Bailwa/y 
Co. V. Handoss Banmalidoss (6) it was known 
that the Railway Company delivered the pack¬ 
age toa person who was not the consignee but 
claimed to be entitled to it. In such a case it 
may be said that there was lossto tbeCompany 
Where goods have been delivered inadvertently 
to the wrong person by the Railway Company 
the case would be different from the present 
where tho Railway Company denies receipt of a 
package. It is obvious that this enactment of 
tho giving of a notice is intended to enable a 
Railway Company to make enquiry promptly. 
Where, however, the Railway Company denies 
receipt of a parcel there can be no occasion 
for any inquiry as to what has happened 
to that parcel in transit. The present case is, 
therefore distinguishable from the one report¬ 
ed in the Madras Law Reports. As no notice 
was necessary the plaintiff’s suit must 
succeed for Rs. 4dl. 

As regards compensation for pilfered goods 
the plaintiff’s learned Counsel admitted that 
a notice was necessary. His oontenbion was 
that the time of six months commenced from 
the date of delivery of the damaged paroal 
by the company to the .Consignor, In my 
opinion the words of the section are clearly 
against such an interpretation. They 
” within six months from the date of the 
delivery of the animals or goods for oarriago 
by Railway”. Where there is loss or destruc¬ 
tion there will be no delivery by the Company 
to the consignor and the words would not be 

O) Cl Ind. Ofts. 926 ; 2 L. 138 ; 3 L. Ii. J* 397 

(P B.) ^ - 

(4) 73 Ind. Ca8. 986 ; 45 A. 680 ; 31 A. L- J* 

483 ; 9 0. & A. L B. (A.) 581; (1994) A. U B. (A)?- 

(6) 49 Ind. Oaa. 69; 41 M. 871; 86 M. L- J* 

85; 24 M. L. T. 88; 8 L. W. 840. 
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AppUoable. In bhelr ordinary intierprotiation 
also bhe words enaoti that the date ol tho 
notice must be within six months of tho 
date of the consignment. It was askod hnsv 
a consignor was bo know of loss, destruction 
and deterioration until he received soreio 
intimation from bhe company or there bad 
been delivery of a damaged parcel by tho 
company to him. In my opinion the con* 
signor should take action immediately the 
delivery is delayed and such action must bo 
within six months of the delivery of bhe goods 
to the company. This short time is fixed in 
order to warn the responsible officials of bhe 
company and enable them to make an inquiry 
when an enquiry would be possible and would 
be likely to be fruitful. The suit as regards 
price of pilfered goods is barred under the 
provisions of 77 of the Railways Act. 

In the result I set aside the deorea of the 
lower Appellate Court and decree the plaint¬ 
iff’s suit for bhe amount of Rs. 431 with pro¬ 
portionate costs of all the Courts. 

K. s. D. Appeal allowed. 


LAHORE HIGH COURT. 

MiSOELLANEOUa FIRST ClVlL APPEAL 

No. 2830 OF 1923. 

February 4. 1924. 

Present :— Mr. Justice Moti Sagar. 

SEWARAM SINGH —Defendant — 

Appellan c 

versus 

SARDARNl MAYA DEVI— Plaintiff- 

Respondent. 

OivU Procedure Code {V of 1003)^ 0, XXIX, r. \— 
Injunction—Plaintiff out of pusseseion — Injunction 
vthen can be granted-^Ir/eparable injury, meaning of. 

When the plaintifi out of posseseion of tbe 
propetl; in eult. tbe Court will refuse to interfere by 
granting an injunctioo against the defendant, unless 
their is fraud or collusion or unless the aot perpet¬ 
rated or threatened le so injurious as to cause irrepar¬ 
able loss. Cp. ool.a.] 

Loundee v. Belile, <1864) 9S L. j. Oh. 451; 10 L. T. 
55; 4 N. B. 609 ; ^19 W. R. 399; 10 Jur. >K. 8.) 996 ; 


Kesko Prasad Singh v. Srinibash Prasad Singh, 10 
Ind Oav 256 ; 98 C. 791; 13 0. L. J. 3')h followed. 

Trrepvrahlo injury mean^ injurv which would bo a 
m vtori l one and which i^ not adequately reparable 
by d-ii. fp- 723, ocl 9.] 

Apr)al from the ord-^r of tho Subor¬ 

dinate .ludge, Rawalpindi, dated the 29th 
November 1923. 

Bak'nshi Tck Gkand and Rai Bahadur Pandit 
Skeo Nar iin, for the Appellant. 

Mr. Shamair Ghand, for the Respondent. 

JUDGMENT. —This is an appeal against 
an order of the Senior Subordinate Judge of 
Rawalpindi refusing to set aside an injunction 
restraining the defendant Sardar Sewaram 
Singh from proceeding with the construction 
of a 1 0U60 of which the plaintiff is seeking 
to recover possession from him and his two 
broth ors Kirpal Singh and Gobind Singh. 
The plaintiff is the widow of one Sardar 
Gurdas Mai Singh and defendants Nos. 1, 
2 and 3 are her step-sons. Tb is alleged 
that bhe house in dispute originally belonged to 
Sardar Gurdas Mai Singh and that he left it 
to her with certain other properties by means 
of a will dated the 15th October 1916. 
D.sputes arose between the plaintiff and bhe 
defendants after the death of tbe testator 
as regards inheritance, and the defendant’s 
allegation is that a family arrangement was 
arrived at between the parties on the 16bh 
of August 1922 by which the title of the 
defendants to this property was recognised by 
the plaintiff and the former allowed to remain 
in its proprietory possession. The present suit 
was instituted by tbe plaintiff to set aside this 
family arrangement and to recover possession 
of tbe house on tbe ground that she was a 
pardahnashin lady, that she had been over¬ 
reached by bhe defendants and that the docu¬ 
ment executed on bhe 16th August 1922 was 
void, inasmuch as !t bad been obtained by the 
exercise of undue infiuenoe and fraud. Tbe 
suit was lodged in Court on bhe 15th August 
1923. Shortly after the institution of bhe suit 
the plaintiff made an application to the Court 
that the defendant iSarr?ar Sewaram Singh 
was pulling down the bouse in dispute and that 
he should be restrained from doing so pending 
decision of the suit. This application was 
granted and an injuotion issued to tbe defend¬ 
ants not to pull down tbe bouse. Service of 
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♦■•he iDjunofeioD, however, was not effected upon 
the defendanba and demolition of the house 
waa completed by the end of August 1923. 
Early in October 1923 when the Court 
re-opaned after the summar vacations the 
plaintiff brought this fact to the notice 
of the Court and complained that the 
defendants had started re-construction of 
the house. She again prayed for an in¬ 
junction that the defendants be prohibited 
from proceeding with the building operations. 
The Court granted the injunction prayed for. 
Sardar Sewaram Singh thereupon made an 
application through counsel for the discharge 
of the injunction on the ground that he had 
collected building materials of a considerable 
value and that he would be put to very great 
lose if the building was not allowed to be 
constructed and the injunction allowed to 
remain in force. The Court refused to set 
aside the injunction and rejected the applica¬ 
tion. It is against this order that the present 
appeal is directed. 

Sardar Sewaram Singh has filed an affidavit 
in this Court and has given an undertaking 
in writing to the effect that if the plaintiff 
succeeds in her suit, he would nob only 
not pull down the building bub would make 
it over to the plaintiff without claiming 
any compensation from her either for the 
materials or for its re-conetruotion. This under¬ 
taking on his part should in my opinion be 
quite sufficient to safeguard the interests of 
the plaintiff and to entitle the defendant-ap¬ 
pellant to claim a discharge of the injunction. 
The plaintiff would not in any way suffer by 
the injunction being withdrawn while the loss 
to the defendant if the injunction is allowed 
to remain in force, would be immense. In 
view of the underbaking given by the defend¬ 
ant-appellant I would therefore discharge the 
injunotloD. 

But apart from the undertaking given by 
the defendant-appellant I am of opinion that 
the plaintiff, who is out of possession, is not 
entitled in law to obtain a temporary injuno- 
bion. The law on the subject is very clearly 
stated in Lowndes v. Betile (l) where Kinder- 
sley V. 0. after reviewing the verious authori¬ 
ties, relating to injunction in oases of trespass 
lays down as a general rule that when the plaint- 

(l) (1864) 88 L. J. Ch. 461; 10 L. T. 56 ; 4 N. B. 
609; 12 W. K 899; 10 Jur. (N. S.) 396. 


iff is out of possession, the Court would refuse bo 
interfere by granting an injunction, unless there 
was fraud or collusion or unless the act per¬ 
petrated or threatened was so injurious as to 
bend to the destruction of the estate. The same 
rule has been laid down in Kesho Prasad Singh 
v. Srinihash Prasad Singh (2), where the 
learned Judges, Mookerjee and Caspersz, JJ. 
have held that where the plaintiff is out of 
possession and claims possession, the Court 
will refuse to interfere by grant of an injunc¬ 
tion against the defendant in possession under 
a claim of right. But where the threatened 
injury will be irreparable, an injunction will 
lie at the instance of the complainant out of 
poBsessIoD. Irreparable injury of course means 
injury wbiob would be a material one and one 
nob adequately reparable by damages. In the 
present case there is not a particle of evidence 
to show what irreparable injury would be 
caused to the plaintiff by the construotion of 
the building. 

In view of the undertaking given hy Sardar 
Sewaram Singh, however, it is unnecessary to 
consider this question any further and the 
injunction ought to be discharged. I order 
accordingly. Parties shall bear their own costs 
in this Court. 

K. 8. D. Order accordingly, 

(2) 10 Ind. Caa. 256 ; 98 0. 791 r 13 0. L. J. 894. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 97 op 1923. 

June 20,1924, 

Present :—Mr. Justice Mukerji. 

NARAIN AND another— Defendants 

—Appellants 

versus 

JAGAN— Plaintiff—Respondent. 

M'rtgage’^Eedemrt^o*** right oJ’—Stiptdatto*i 
Jying right whether enforceable—Long term ^bet^ 
clog on redempiicn^Transfer oj Property Aci\lVoj 
1882), a. 60. 

The tight of redemption is an abeolttts right pw 
Tided by section 60 of the Transfer of Property Aot» 
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aud DO ooatraot whtoh ia de'^igaed to take awiiy that 
c!ght oaa be enfocoed. [p. 780. ool. 3.] 

Any atipulatioQ ia the deed itself which ii likely 
to DuUify the right of redemptioD maat be treated aa 
a olog OQ redemption, [p. 7^0, o^l. 1.] 

Mohammad Shar Kha'i v. Raja Solh Stoami Daiial, 
66 Ind. 0a5» 063 ; 30 A. L. J 476 ; 30 M. I*. T i20 • 

9 O. L J. 81; 43 M. L. J. 684 ; 35 0. 0. 8 ; 3.5 0. r,. J. 

468; 21 Bom. L. B 695 ; (1932) A T. R (P. 0.) 17 ; 
44 A. 185 ; (1922) M. W. N. 878: 4 U. P. Ii. R. (P. C.) 
RO; 23 0. W. N. 79 (P. C.); Bakhtawar Bcgam v. 
Htissini Khanam, 23 Ind. Ca^. 366; 86A. I95:l.s 
O. W. N. 696 ; 26 M L. J. 474 : 12 A L J. 473 ; 

19 0. Ii. J. 477 ; (lJU) M. W. N. HI; 16 JI. L. T- 

389; 16 Bom L. R. 344; 1 h. W. 813; 41 I. A. 84 
(P. 0.), referred to. 

Where the term of a mortgage has been fixed»there 
oan be no redemption within that period Cp- 780, oo). 2.] 

A term of eizty years in a m ortgage ia not a olog on 
redemption by itself, [p. 730, ool. ?.) 

Appeal against; the decree of the SabordU 
nate Judge, Jaunpur, dated the 9th Octo¬ 
ber 1922. 

Mr. Uaribans Sahai, for the Appellants, 

Mr. Skiva Prasad Shiha, for the Respond¬ 
ent. 

JUDGMENT .—-This appeal arises out of 
a suit for redemption. The plaintiff is the 
son of Parothan, who had a brother Angou, 
and Aognu s son was Manogi. The plaintiff- 
respondent came to Court on the allegation 
that 24 to 25 years before institution of the 
suit his father and Angnu mortgaged the pro¬ 
perty in suit, which is a plot of occupancy 
holding with a small area of 37 acres, in 
favour of the appellants’ father Bodb Ahir for 
a sum of Rs. 20. 

The defence was that the original mortgage 
was one dated let Sawan on the dark 
side, 1295 Fasli for Bs. '.i3-8. Bub subse¬ 
quently the two mortgagors and Angnu'e 
son Manogi sold the mortgagors’ rights la the 
plot for a sum of Rs. 58-8 to Bodb Ahir. 
The result was that since the execution of 
this deed on 29th June 1899, Bode Ahir and 
after him his son and grandson have been in 
adverse possession of the land and no suit for 
redemption could be maintained. They also 
plead that if on a proper oonstruotion of the 
deed of 1899 the Court should dnd that it 
was really a deed of mortgage, then the period 
I C^9 


for redemption fixed by tiie deed was sixty 
years and the suit was premature. The 
appellants, of course, denied that there did 
nob exist any mortgage with the incidents 
alleged by tlie plaintiff. 

The Court of first insfcanoe dismissed the 
suit, but the learned Subordinate Judge on 
appeal has decreed redemption on condition of 
payment of Rs. 58-8-0. 

Several grounds of appeal have been taken, 
two of which are these: — 

First, the plaintiff did nob prove the mort¬ 
gage to redeem which they came to Court, 

_ % _ , is that, having regard to the 

deed of 1899, the lower Court was nob justifi¬ 
ed in allowing redemption. 

In view of the fact that the second point 
concludes the suit, it is not necessary to say 
much on point No 1, which is no doubt an¬ 
other strong argument against the success of 
the respondent. 

In the deed of the 29th June 1899 the 
three executants say that they borrowed 
Rs. 35 from Bodh Ahir, that they had pre¬ 
viously borrowed on foot of the mortgage of 
1295 F. a sum of Rs. 23-8-0, and had made a 
mortgage of the plot in suit, that the total 
amount came bo Rs. 53-8-0, and they agree 
that in lieu of this sum of Rs. 58-8-0 the mort¬ 
gagee Bodh Ahir should oonbinue to be in pos¬ 
session of the mortgaged land for a period of 
sixty years. They concluded the document with 
the additional covenant that even on the ex¬ 
piry of the period of sixty years the mort¬ 
gagors would not ask for redemption. 

The learned Judge of the Court below held 
that this was a deed whioh clearly showed 
that by some means or other Bodh Ahir was 
anxious bo deprive the mortgagors of their 
right of redemption. The learned Judge held 
that it followed from this that, the son and 
grandson of Bodh Ahir stood in the position of 
trustees towards the property. He according 
ly decreed the suit for redemption on pay¬ 
ment of Rs. 58-8-0. This sum was offered on 
behalf of the plaintiff. In view of the oir- 
oumstanoes, however, of the case he ordered 
that the parties must pay their own costs. 
This only means that, the mortgagee who 
should always get his costs in a suit for redemp- 
tlou, unless bis conduct disentitloi him from 
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getting the same, was punished by not being 
allowed any costs at ail. t have heard 
the document dated 29th .Tune 1999. Tt 
is clearly a deed of mortgage for the term of 
sixty years for the sum of Rs. 58*8-0. By this 
deed the earlier mortgage was wiped out and 
a fresh one was created. The term was sixty 
years. Under section 60 of the Transfer of Pro¬ 
perty Act a mortgagor has an absolute right 
of redemption after the expiry of the term of 
the mortgage, and any stipulation in the deed 
itself which is likely to nullify the right of 
redemption must be treated as a clog on re¬ 
demption. The term, therefore, that there 
would be DO redemption even after the 
period of sixty years would probably be treat¬ 
ed as a clog on the right of redemption. Any¬ 
how that is a point which does not arise at 
the present moment. The most favourable 
view that can be taken in favour of the res¬ 
pondent of the document in question is that, 
it is a deed of mortgage. The term of 
redemption is sixty years. The case of Sarbda- 
toan Singh v. Bajai Singh (1) has been quot¬ 
ed as showing that, where the term of re¬ 
demption is a long period, the sbipulation 
must be regarded as a clog on the right of 
redemption, and, therefore, as ^ unenforoe- 
able. It is contended on foot of this authority 
that the sixty years’ term fixed by the mort¬ 
gage must go and the propertv should be 
redeemable at any time. 

In the case of Sarhdawan Singh v. Bajai 
Singh (l) referred to above the mortgage 
deed provided forty years’ time for redemp- 
tion. It further provided that on the day 
after the expiry of the term of forty years 
redemption must be effected, and in default 
the mortgage would bold good for another 
term of forty years. The mortgage money 
was deposited in Court aft or the expiry of the 
term of forty years, bun it was contended 
on behalf of the mortgagee that there could 
nob be any redemption for a further period of 
forty years. The learned Judges held that 
this latter agreement that the mortgage would 
enure for a further term of forty years was a 
clog on the right of redemption and was not 
enforceable. This is undoubtedly the right 
law. (see Mohammad S/ier Khan v. Baja 


Seth Swami Dayal, (2). Their Lordships 
did not hold that, where a mortgage pro¬ 
vided for a berm of forty years for redemp¬ 
tion, that term, by itself, was bo be regarded 
as a clog ou the right of redemption simply 
because the term was long. The right of re¬ 
demption is an absolute right provided by 
section 60 of the Transfer of Property Act, 
and no contract which is designed bo tske 
away that right can be enforced. In the 
Privy Council case of Bakhtawnf Begnm v. 
Busaini Ehanam (3) their Lordships of the 
Privy Council held that, where a term of 
mortgage has been fixed, there can be no re¬ 
demption within tha period. In this case be¬ 
fore me, therefore, there can be no redemp¬ 
tion within the period of sixty years from 

1899. 

In the above view of the case I need hard¬ 
ly point out that the plaintiff sought the re¬ 
demption of a mortgage of 1295 or about that 
time which was o^ade for a sum of Rs. 20 or 
some such small amount. He has been grant¬ 
ed by the court below a decree for the redemp¬ 
tion of a mortgage of 1899 for a sum almost 
thrice the amount for which the redemption 
was sought. This could not be justified in any 
case. 

The result is that the appeal succeeds^ and 
the suit of the respondent fails and it is 
hereby dismissed with costs throughout. The 
costs in this Court will inoluda counsel s fees 
on the higher scale. 

K. B. D. Appeal allowed. 


{2i 66 Ind. Ca3. 863 ; 20 A Ii. J. 476 : 80 M. L T. 
0; 9 0.L.J. 81:4aM.I,. J. 694;25 0. 0.8; 36 
L. J. 468 ; 24 Bom L. R- 695 ; (1922) A. I R- (P- 
'17; 44 A. 186; (l9a2)M. W.N 878; 4U.P. I*. 
',{P. 0.) 60 ; 28 0. W. N. 79 (P. 0.). 

(3) 23 Ind. Caa. 355 ; 36 A. 195 ; 18 0. W. N. 6M 
M L J. 47 4 ; 12 A. L J- 473 ; 19 0. L. J 477 . 
5141 M. W. N. 411 ; 15 M. Ii T. 889 ; 16 Bom. Ii. B. 
4; III. W. 813: 411. A. 81 (P. 0.). 


(1) 24 Ind. Gas. 705 ;12 ALT. 927; 83 a. 661. 
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MADRAS HIGH COURT. 

Appeals against Orders Nos. 47 and 48 

OF 1922. 

February 28, 1924. 

Present: —Mt. Justice Phillips and Mr. 

Juebioe Odgers. 

P. S. RAMANATHAN CHET 11AR 
. Decree-Holder—Appellant 

versus 

M. G. MOIDEBN SAHIB— Judgment- 
Debtor—Respondent. 

Civii Procedure Code {V oj I'JOS)—s. 4S—Fraud— 
WHjvX evasion oj arreU by judgment-debtor—Limila' 

tiotu 

When a judgment-debtofi who is able to pay, 
evades arrest in exeoution of the dfOtee, he is guilty 
of fraud within the meaning of section 48 of the 
Civil Procedure Oode and consequently the period 
of limitation is extended under the section [p. 781, 

ool. 1.] 

Annamalai Qoundan v. Rangasami Cheitu 6 M, 
866; a Ind. Deo. in. S.) 534, followed. 

S£ 5 ^iachuluTn Chetti v. Raja^n CbelHt 8 M. L. J. 

208, not followed. 

AppeaU against the orders dated the 6bh 
September 1921, of the City Civil Court, 
Madras, in C. M. P. No. 813 ol 1921 in E. P. 
No. 152 of 1920 in O, S. No. 428 of 1907 and 
E. F. No. 162 of 1920 respeobively. 

Mr. V. Bajagopala Iyer, for the Appellant. 

Mr. V, Tyogaraya Iyer, for the Respondent. 

JUDGMENT. _1 q this ease the appellant 

is a deoree-holdor in O. S. No. 428 of 1907 in 
the Madras City Civil Court. He attempted 
to execute the decree on several occasions in 
1911,1914, 1917 and finally, just as the dec 
ree was about to be barred by limitation, he 
filed the present petition E. P. No. 152 of 1920. 
In that he asked for the arrest of the judg¬ 
ment-debtor and also for the appointment of 
a Receiver in order to oolleot a debt due to 
the judgment-debtor. The arrest was ordered 
and apparently batta was paid for this arrest 
on five difierent occasions, but on no occasion 
was the debtor found. Meanwhile, an order 
bad been made appointing a Receiver for the 
oolleotion of the debt. After these many at¬ 
tempts at arrest bad fuled, the petition was 


rejected on the 29tli of October 1920 
but it was reslured to file on the 2Dd 
December 1920 so lar as the application 
for the appointment of Uooeiver was concern¬ 
ed, but the Judge lelusud to issue any further 
wai rants for arrest. An appeal was made 
against that order but was dismissed by this 
Court on the ground that tbe appellant had 
other remedies. He finally obtained a certain 
sum of money by filing a suit against the 
judgment-debtor’s debtor but only realised a 
sum of Rs. 754 the decree amount being 
over Rb. 4,000. He then pub in another 
petition praying that the judgment-debtor 
might be arrested, C. M. P. No. 813 of 1921, 
but that petition was dismissed on the ground 
that it was a fresh application and nob a 
oontinuanoe of the former application and 
was, therefore, barred as being more than 
twelve years trom tbe date of the decree. 
An appeal bas been filed against that order 
as well as against tbe final order dis- 
mlEsiug tbe execution petition, and it is urged 
that, firstly, C. M. P. No. 813 must be treated 
as a continuation of E. P. No. 152 and it is, 
therefore, in time and, secondly, that it is in 
time by reason of tbe fraud of the judgment- 
debtor who bas been evading arrest. 

Tbe first point is one of considerable diffi¬ 
culty and we have been referred to a number 
of decisions dealing with the point, but we 
think that it is unnecessary to determine it in 
these proceedings because tbe appellant must 
succeed on tbe second point. It has been 
held so far back as Annamalai Qoundan v, 
Banflasami Chetti U) that, when a judgment- 
debtor is able to pay and evades arrest in 
execution of the decree, he is guilty of fraud 
within tbe meaning of section 48 or section 230, 
as it then was, of the Civil Procedure Code. 
This was affirmed in Ayyavu v, Somasundaram 
Chettiar (2) and tbe only case to the contrary is 
Seshachalam Chetti v. iiajam Chetty (.3J a deci¬ 
sion of a single Judge which was expressly 
dissented from in Seshachalam Chetti v. 
Uajam Chetti (3). We agree with this view 
taken in Ayyavu v. Somasundaram Chettiar (2) 
that the evasion of arrest is fraud within 
the meaning of section 48 and the question 
is whether there bas been such an evasion 

(l; 6 M. 365 ; 3 Ind. Deo. fN B ) 684. 

(2) 60 Ind. Caa. 680; 18 L. W. 710 i fi920;i^I, 
W. N. 788. 

(8) 6 M. L. }. 208. 
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in tbe preseoti 'case. lb .musfc be conced¬ 
ed that in the lo^er Court this point was not 
6 peci6cally urged, for it is not dealt with at 
all in the judgment, but there is a ground 
taken iu the memorandum of appeal and 
there have been assertions of this evasion o^ 
arrest in the course of the proceedings, more 
especially in the affidavit of the 29th of 
November 1920 in which it was alleged that 
the judgment-debtor was evading arrest and 
that when steps were taken to enter his house, 
a plea that gosha ladies were inside was 
raised and no one was allowed to enter. 
Apart from this affidavit wo have the fact 
that a warrant was taken out on five oooasions 
and returned unexecuted. It is suggested 
now that the judgment-debtor was unaware 
of these proceedings and was nob in any way 
evading arrest and, in fact, the judgment- 
debtor baa appeared here and has asked for 
permission to file an affidavit to the effect 
that he was in Madras at the time the 
warrants were issued and was living quietly 
in the mosque and never attempted to evade 
arrest. We see, however, that notice of the 
execution petition was sent to him and it is 
quite clear that he received that notice and 
was represented by a Vakil in the lower Court 
who applied for an adjournment for putting in 
a counter-affidavit on the 27th of August 
1920. On the adjourned date, this Vakil 
reported that be had no instructions and 
the judgment-debtor was still absent. Two 
further warrants were issued after that and 
again the judgment-debtor could not be found. 
In these ciroumstanoes, we think that it is 
conclusively proved that the judgment-debtor 
was keeping out of the way in order to avoid 
arrest and it would be useless to allow him 
now to put in any affidavit with a view to 
showing that be was perfectly innocent of 
any idea of fraud. We must bold that he 
was evading arrest in execution of this peti¬ 
tion and consequently under section 48 the 
period of limitation is extended and this peti¬ 
tion is in time. The appeal is, therefore, 
allowed. C. M. P, No. 813 will be referred 
for fresh disposal. Bespondent will pay ap¬ 
pellant's costs in 0. M. A. No. 47 of 1922. No 
orders are necessary in C. M. A. No. 48 of 
1922. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 124 

OP 1923. 

June 25, 1924. 

Present :—Mr. Justice Dalai. 

Syed SIDDIQ ALI— Plaintiff — 

Appellant 

versus 

CHANDA —Defendant—Respondent. 

Agra Tenancy Act {II of 1901J s. 191 (1)—Lambar- 
dar whether an agent of c<h8harers^Presumpiion—€on-’ 
trary arrangement* effect oj. 

If a lambardar sues a tenant either for recovery 
of rent or for ejectment, tbe presumption is that he 
is appointed as agent to aot on behalf of all the 
oo-ehaiets. But it is open to the tenant to prove that 
in that pariioular mahal the arrangement between 
the oo-sharer is such that the lambardar oannot bs 
created as an agent of all the oo-3harers.[p7S9, ool 1.] 

Quhsari Mai v. Jairam* 94 Ind. Oas. 178 ; 13 A. Ik 
J. 606 at p. 609 ; 36 A. 4il, referred to. 

Where, therefore, tbe oo-shatere have agreed to ool- 
leot rent separately and not to appoint the lambardar 
an agent on their behalf tbe lambardar is not entit¬ 
led to aot as agent of all tho oo-sharers of the mahal. 
[p. 733, ool. ‘2.J 

Appeal against the decree of the District 
Judge, Bulandshahr, dated the Ist November 
1922. 

Mr. Iqubal Ahmad* for the Appellant. 

Mr. S. Abu All, for the Bespondent. 

JUDGMENT. —The plaintiff lambardar 

sued a tenant for recovery of rent and Ms 
defence was that he had paid it in good faith 
to one of the co-sharers Musammat Fatima. 
The Trial Court of the Assistant OoUeotor 
accepted tbe defence and dismissed the suit. 
On appeal the learned District Judge hold that 
the rent was not paid and even if ^d 
the defendant did not do so in good faith. 
Tbe learned Judge disagreed with the first 
Court and found that tbe defendant was a 
tenant of the proprietary body in general of 
the khata khexoat in which the land in suit 
was inoladed. He also disagreed with another 
finding of the first Court that the defendant was 
a tenant of Met* Fatima alone. Be then went 


V, N. V. 


A'ppeaX allowed* 
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OD bo disouss whether the plalntifl as lambar^ 
dar was entitled to oolleot the entire rent from 
the defendant. 

In the written statement the defendant had 
Bpeoihoally pleaded that the lambardar had no 
right to realise rent in the mahal in suit. The 
learned Judge found as a fact by reference to 
entries in the settlement records that in this 
particular 7nahal there was a provision that 
each co-sharer oollooted his own rents. On 
this ground the plaintiff's sui^ was dismissed 
and be has come here in second appeal. 

His learned Counsel argued that the point 
iu controversy was concluded by the Full 
Bench ruling in the case of Gulzari Mai v. 
Jairam. (1) This view does not appear to me 
bo be correct. What was held in that case 
was that where a lambardar has a right to 
oolleot rents from tenants in the village, he is 
entitled to maintain a suit for ejectment of a 
tenant without joining the order co-sharers as 
parties. Their Bordships observed (page 609 
of report), “ we think that it is extremely im¬ 
probable that section k94 was intended to apply 
bo the case of a lambardari village. If, how- 
ever, it does apply, in our opinion, where the 
suit is brought by the lambardar in a lamhar- 
dari village, strictly as lambardar, then the 
oo-sbarers must be deemed to have acted joint¬ 
ly through the person who is declared by law 
to be their representative.” This means that 
in the absence of any evidence to the contrary, 
a lambardar must be presumed to have been 
appointed an agent by the rest of the co-shar¬ 
ers to act on behalf of them all under section 
194 (1) of the Tenancy Act. lb cannot con¬ 
vey the meaning that even where the lambar¬ 
dar is specihoally debarred from oolleoting 
rents on behalf of all the co-sharers, he can 
against the wishes of the other co-sharers act 
as their agent under section 194 (1). In my 
opinion the point decided is one of porsumpbion. 
If a lambardar sues a tenant either for the re¬ 
covery of rent or for eleotment the presump¬ 
tion would be that he is appointed as agent 
to act on behalf of all the oo-sbarers. Bub 
it would be open to the tenant bo prove 
that in that parbioular mahal the arrangement 
between the co-sharers was such that the 
lambardar cannot be treated as an agent of 

(1) Ind. C»B. 178 ; 12 A. L. 3. 606 at p. 609 ; 86 

A. 441. 


all the co-sharers. In Mofiz Fatima v. Ali 
Akbar (2) Piggott, J,, in delivering the judgment 
of a Bench observed at p. 438 ‘ Under clause 
(1) of section 194 the obligation imposed upon 
all oo-sbarers to sue jointly for any arrears of 
rent due to them jointly is made subject to 
this exception, that if they have appointed an 
agent to act in behalf of them, the suit may 
be maintaiued by the said agent. In a lam¬ 
bardari mahal, the lambardar is from the date 
of hie appointment the agent appointed to act 
on behalf of the co-sbarers and is the only 
person who under section 194 (l) aforesaid has 
a right to institute a suit against a defaulting 
tenant for the recovery of any rent not sta¬ 
tute barred.” 

This will be the case when the contest lies 
between the lambardar and the tenant and 
there is no evidence of the appointment of the 
lambardar by all the oo-sbarers as their agent. 
This Court cannot have intended to bold that 
inspite of arrangements to the contrary 
between the oo-sbarers and the refusal of the 
oo-sbarers to appoint the lambardar as their 
agent, the lambardar should iu virtue of his 
ofhoe be entitled to act as agent of principals 
who repudiate him. In every case the ques¬ 
tion will be one of burden of proof. The 
lambardar in virtue of his office shall be pre¬ 
sumed to be an agent under section 194 (l) 
until the contrary is proved. The learned 
Judge of the lower Court was not justified in 
criticising the reasoning of a judgment of this 
Court that for a lambardar there was no 
necessity of specific evidence of his appoint¬ 
ment as agent. 

At the same time I do not agree with the 
arguments of the appellant’s learned Counsel 
that every lambardar is entitled to act as 
agent of all the co-sharers of the mahal in 
spite of a contrary arrangement between the 
co-sharers, who have agreed to oolleot rent 
separately and not to appoint the lambardar 
an agent on their behalf. 

It was suggested to me on behalf of the ap¬ 
pellant that an issue should be remitted to 
discover whether the lambardar in this parti¬ 
cular mahal bad a right to collect rents or not. 

1 think, however, that this point has been care¬ 
fully gone into by the Judge of the lower Ap¬ 
pellate Court and decided against the appellant 

66 lad. Caa. 112; 18 A. L J. 486 ; 42 A. 486. 
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There ia an arrangement in thia village that 
every co-sharer shall collect his own rent. 
Under the circumstances in this particular 
case the lambardar is not an agent of all the 
co-sharers. 

The plaintiff may be entitled to recover his 
share of the rent but that question has not 
been brought into issue here, nor is it one of 
the grounds of appeal. Under the circumst¬ 
ances I am not prepared to remand the suit 
tor a trial of that issue. 

1 dismiss this appeal with costs. 

K. s. D. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No. 357 op 1923. 

July 25, 1924. 

Present :—Mr. Baker, J. C. 

SHER SINGH— Defendant—Appellant 

versus 

KALU SINGH and othbbs—PLA iNiiFPa 

—^Respondents. 

Central Provinces Tenancy Act of 1920) 
s. Surrender of uT^eimed share by co-ien- 

ant, validity of. 

If oa the relioquiabment by a oo-tenaak of his ua- 
divtded abate his sons auooeed and the landlord re- 
oogniaea them as tenaatsinstead of theit father, the 
airangemeot is valid, [p 735, ool. 1.] 

Appeal against the decree of the District 
Judge. Nimar, dated the 16th June 1923, in 
Civil Appeal No. 61 of 1923. 

Mr. M. B. Niyoyi, for the Appellant. 

Mr. W. B. Puranik, for the Respondents. 

JUDGMENT. —The plaintiffs are tho 
sons of one Devi rfingh who was a co-tenant of 
the land in dispute, which is an oocupanoy 
land, along with the defendant Bhersingh. 
They sue to set aside a sale by Devi Bingh, 
their father, of his interest to the defendant 
on the ground that their father bad already 
abandoned the holding and that they had suo- 
peeded to bis rights and had been recognised as 


tenants along with the defendant by the land¬ 
lord. Hence Devi Singh bad no interest left 
which he could transfer. 

The first Court dismissed the plaintiffs’ 
suit, but this decision was reversed by the 
District Judge, Nimar, who held that DevU 
singh intentionally surrendered his rights in 
favour of the plaintiffs who were accepted as 
tenants by the landlord. 

A great many rulings have been quoted on 
both sides in the argument of this case, but 
in view of the finding of fact by the lower 
Appellatei Court that Devisingh abandoned his 
share of the bolding and his sons, the plaintiffs, 
were recognised by the landlord as tenants 
in bis stead, the case is not very compli¬ 
cated. 

The question, therefore, of sons having no 
interest during the life-time of their father and 
tenancy being created only by contract does 
not arise. I am not aware of anything in the 
Tenancy Act which can prohibit such an 
arrangement between the tenant, his heirs and 
the landlord. 

The case of Uilkanth v. Bhagwant (1) 
which lays down that there can be no surrend¬ 
er or abandonment of an undefined share of 
a bolding, does not apply to the facts of the 
present case. This case does nob consider 
the case of a co-tenant surrendering his 
undefined share to the landlord. In Kubir 
Munshi v. Baikunta Chandra Shaha (2). 
Jenkins, C. J., held that a relinquishment 
made in favour of the landlord by one of two 
co-tenants so as to affect his share is valid, and 
following Peary Mohun Mondal v. Badhika 
Mohun Hazra (.3) said: " 1 feel no doubt, as 
Mr. Justice Banerjea hold, of the validity.of a 
relinquishment made in favour of the land¬ 
lord by one of two or more tenants for the 
purpose of affecting tho share of that tenants." 
This view finds support in Qanpat v. Trimbak 
(4), in which my learned predecessor, after 
pointing out that in tho case of Sarju 
Prasad v. Muratlal (6) there was nob a 
sole landlord held on the authority of an 

(1) 42 Ind. Oafl. 270; 13 N. L. R. 175. 

(9) 11 lad. Gas. 88i ; 16 0 W. N. 650. 

(3) 8 0. W. N. 316. 

(4) 19 Ind. Oaa. 759 ; 9 N. L. R. 54. 

(6) 14 0. F. L. B. 88. 
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English oftse Holme v. Brunskill (6) and of 
Peary Mohun v. Bt%dhika (supm) (3) that 
there seems to be no reason in equity or good 
oonsoienoe why the landlord should bo de* 
prived of what the surrender gave him. The 
landlord is not a party to the present suit, but 
that be accepted the plaintiffs as tenants in 
their father’s place is shown by the fact that 
he sued them for rent along with the defend¬ 
ant, Devisingh not being made a party to the 
suit. Nothing requires the surrender of 
tenancy to be in writing: cf. Bengal Goal 
Company Ltd. v. Manoranjan Bagcki (7). 

In these oircumstanoes it appears to me 
that the arrangement cannot be disturbed and 
that Devisingh having parted with what inter¬ 
est he possessed in the holding, had none left 
to transfer to the defendant, and therefore, the 
view of the lower Appellate Court is correct. 
The appeal must be dismissed with costs. 

^ u. Appeal dismissed, 

S. D. 

(6) (1878>47t;.J. Q. B. 610;3 Q. B. P. 495; 88 
^’( 7 ) ^4^4 Ind. Caa. 297; 22 C- W. N. 441. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 2473 of 1923. 

February 27, 1924. 

Present ;—Mr. Justice Le Rossignol. 

HABDAWABI— Defendant—Appellant 

versus 

OHUNl LAD—Plaintiff and othebs 
_Dependants —Respondents. 

4 

Bindu Law~~Quardianship—Mothcr-Patemal uncle 
.^Alienation by uncle, whether binds share of nitnor. 

A paternal uncle may be the natural guardian of 
hie minor nephew under Hindu Law, bub he is not 
the natural guardian in the presence of the minor a 
mother and has no power to bind the minor s share m 
joint property by an alienatioD. [p. 785, ool. 2.] 

Appeal from the decree of the'Distriot Judge, 
Karnal, dated the 9bh August 1923. oonffrming 
the decree of the Munsif. lsb Class, Sonipat, 
dated the Slst July 1922.i 


Mr. Shamair Ghand, for the Appellant. 

Mr. Manohar Lai, for the Respondents. 

JUDGMENT. —Piare Lai and Chhotu on 
their own behalf and acting as guardians of 
their nephew Hardwari executed in 1916 two 
mortgage-deeds; one of agricultural land for 
Rs. 500, the other of a house for Rg. 400 and 
this appeal and the connected appeal arise out 
of two suits brought by the mortgagees for 
recovery of the mortgage-debt, The first 
Court decreed the plaintiff’s suit and the 
decrees were affirmed on appeal by the 
learned District Judge. These appeals are 
pressed on behalf of Hardwari only and the 
contention on his behalf is that on the finding 
of the learned DiPtriob Judge that Piare Lai 
and Chhotu and Hardwari did nob constitute a 
joint family. Hardwari’s share in the proper¬ 
ties should be relieved of all liability bo satisfy 
the decrees. 

For the respondents it is contended that 
even if Chhotu and Piare Lai are nob the 
natural guardians of Hardwari during the life¬ 
time of Hardwari’s mother still ib is clear 
from the record that they had many common 
interests and in view of the finding of the 
learned District Judge that the mortgages were 
effected for the benefit of the minor there 
should be no interference by this Court. 

Paternal uncles no doubt may be natural 
guardians under Hindu Law, bub they are not 
natural guardians in the presence of the 
minor’s mother. For this reason I must hold 
that although Hardwari participated in the 
benefits derived from these mortgages, his un¬ 
cles were not his natural guardians and conse¬ 
quently bad no power to bind bis share in the 
joint property. I accordingly accept the 
appeals and modify the decrees given by the 
Courts below by directing that they shall be 
executed only against Chhotu and Piare Lai 
and their shares in the mortgaged property. 
Costs in the Courts below shall be borne by 
Piare Lai and Chhotu and in this Court by 
the parties incurring thorn. 

2 . K. Appeals accepted. 
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NAGPUR JUDICIAL 
COMMISSIONERS COURT. 

t'KCOND Civil Appeal No. 399-B of 1922. 

July 28, 1924. 

Present Mr. Kofcval, A. J. C. 

AHMED KtlAN and another — 
Defendants -Appellants 

versus 

SADASHEO —Plaintiff 
AND ANOTHER—Defendant — 
Respondents. 

Tranfifer of Property Act {IV of 1982), S5. 45, 105, 
107—Kabuliyat, whether right to enjoy 

hnmoveable properly-^Registration. 

A registered exaouted by the lessee aad 

aooepted by the lessor does aot operate to translei the 
right to enjoy ioamovoable property, [p 137, ool 1.] 

Appeal agamst the decree of the Additional 
Diebriob Judge, Yeebmal, dated the 27bh June 
1922, in Civil Appeal No. 19 of 1922. 

Mr. K. K. Gandhe, for the Appallanta. 

Messrs. B. B. Pendharker and W. B. 
Pendharker^ for the Respondents. 

JUDGMENT.— The plaintiff Sadasheo 
sued the defendants for possession of a field 
of which he alleged defendant No. 3 Mt. Tulsi 
had given him a lease for seven years ending 
in 1337 Fash on a rent of Rs. 60 a year. No 
lease was executed by Tulsi but the plaintiff 
relied on a registered kabuUyat executed by 
himself in her favour on the 3rd March 1921. 
Defendants Nos. 1 and 2 are alleged to have 
forcibly taken possession of the field in July 
1921. Defendant No. 3 disowned any interest 
in the field. Defendants Nos. 1 and 2 are 
eubsequect purchasers from Tulsi. The lower 
Courts have decreed the plaintiff’s claim. De> 
fendants Nos. 1 and 2 appeal. 

The kabuliyat was presented for registration 
by Tulsi and was in her possession. Tulsi pro- 
duoed it in Court. It has, therefore, been 
rightly held that it was accepted by her. 

It is not disputed that the lease in this 
case could not have been made otherwise 
than by a registered instrument. The sole 
contention here on the appellants’ behalf is 


that the kabuUyat did not amount to a lease 
and conferred no title on the plaintiffs. 
Nand Lai v. Sanuman Das (1) and Turof 
Sahib V. Esuf Sahib (2) are cited as authori¬ 
ties in support of this contention, and Ajam 
Sahib V. inanthanarayana Aiyar (3) and 
Baimoni Dassi v. Mathura Mohan Boy (4) 
as authorities to the contrary. The most 
recent case not referred to by either side is 
Kedar Nath v. Skanker Lai (5) which reviews 
previous oases on the point and upholds the 
view taken in Nand Lai v. Banuman Das 
(1). Turof Sahib v. Esuf Sahib (2) has been 
overruled in Ajam Sahib v. Ananthanarayana 
Aiyar (3). 

According to section 105, Transfer of Pro* 
perty Aot a lease is a transfer of a right to 
enjoy immoveable property. Substituting for 
the word transfer its meaning given in section 
5 "a lease is an aot by which a person conveys 
the right to enjoy immoveable property.” 
Under section 107 the act by which ]a person 
conveys the right must be performed by a 
registered instrument. According to Ajam 
Sahib V. Ananthanarayana Aiyar (3) this 
act can be performed not only by executing 
and signing the instrument and registering it, 
but also by accepting a kabuUyat executed by 
the transferee and registered. Can it be said 
that when a person accepts a document in 
which another acknowledges his title and 
agrees to cultivate this land on certain terms 
he conveys the right to enjoy the land? I 
think not. The view of Stuart, J., in Kedar 
Nath V. Shankar Lai (5) seems to be logical. 

The mode prescribed for making a sale is 
exactly the same as for a lease but in none of 
the rulings relied on by the respondents is it 
suggested that an instrument of sale need not 
be executed or signed by the vendor. If, there¬ 
fore, we interpret the same words In the two 
sections similarly the instrument of lease must 
be executed and signed just as an instrument 
of sale. 

The fact that under section 4 of the Trans¬ 
fer of Property Aot, section 107 Is to be read 

(1) 2t A. 868 ; 1 A. L. J. 96: A W. N. (1934) 46. 

(2) 80 M. 322 ; 2 M. L. T. 270; 17 M. L. J- 896. 

(8) 8 Ind. Oa^. 668 ; 36 M 96; (1910) M. W. N. 

766; 8 M. Ii. T. 437; 21 M. L. J. 202 (P. B.). 

(4) 14 Ind Oas 640 : 89 0. 1016 : 16 0. W. N. 600; 
16 0. h. J. 666. 

(5) 76 Iq4. Oas. 934 ; 46 A. 808 ; 22 A. L. J. 186. 
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as supplemental to the Registration Aot does 
not help one in arriving at the oonolusion that 
a kabuliyat aooepted by the lessor operates to 
convey the right to enjoy the property. Read¬ 
ing section 107 as a part of the Registration 
Aot and reading the word lease therein as in¬ 
cluding a counterpart kahuUyat, undertaking to 
cultivate or occupy and an agreement to lease 
the only oonolusion is that all these transac¬ 
tions have also to be made by registered instru¬ 
ments. It does not justify the oonolusion that 
they are all transfers or that a kabuliyat 
aooepted by the lessor amounts to a convey¬ 
ance by him of the right to enjoy. 

In a conveyance one expects words indicat¬ 
ing that the owner of the property is thereby 
conveying it. No such words exist in the 
kabuliyat in dispute. It may not be neces¬ 
sary for the lessor to sign the instrument but 
the instrument itself must be one purporting 
by its contents to pass the right from the 
owner to the transferee. 

I prefer to follow the view in Kedar Nath 
V. Shankar Lai (5) and hold that a registered 
kabuliyat executed by the lessee and aooepted 
by the lessor does not operate to transfer the 
right to enjoy immoveable property. The 
plaintiff’s suit must, therefore, be dismissed. 
As the plea on which the defendants have 
succeeded was not raised in the lower Courts 
I direct that the parties pay their own costs 
throughout. 

a. B. D. 

s. D. Appeal allowed. 


ALLAHABAD HIGH COURT. 

FiBST Civil Appeal No. 478 op 1921. 

June 4, 1924. 

Present Justice Sulaiman and Mr. 

Justice Kanhaiya Lai. 

The BAST INDIAN RAILWAY COMPANY, 
Limited, Calcutta—Dependant— 

Appellant 

versus 

JANKI PRASAD— Plaintiff and 
another—Dependant—Respondents. 

position of~~Bisk notet/orm,B»^Det*rioration or damage 
1 CU.98 


to Ciinstfjnmoiii —Railway Company, whether liable^ 
Consijnee, pjsilim of — Liability, h<m far continucB. 

A llaihv:\y Oompiay, when sntrasted to carry goods 
fcoin ooe ■’tatioa to a lother h.i^, under Rootion 7^ of 
the KailwayR Aot the U ibiltty of a bailee, but it can 
ooQtra>t ib-ielf out '<! that liability by a ^paoial con- 
tiao: in one of tbe form? roeogni^el by Goverameat. 
[p. 73.), ool. 2.] 

Under the ri:?k note form B the Company is held 
free from all re<i>onRibility for any destruotioa or 
deteriorition or datnaga to the oon^igamoQt exoapt 
when there a Iors of a complete oonRignmeat or one 
or more complete paoka^oR forming part of the coa- 
Rignment- [p. 73J, oo). 9.] 

Where therefore all the bags belonging to any ooa- 
eignment arrive and none of them is missing the 
Company is protected by Hi k Note B even though it 
is found that ihe bags had been damaged owing to 
tbe \s'ilful negleotof the Railway Company. 

The Railway Company is pioteoted by the Risk 
Note B equally against a claim by tbe consignor and 
the consignee, [p. 740, ool. 1.] 

Biugalatxd iJorth WesUr.x Railway Oo. v. itfal- 
chand, 5^ Ind. Cae- 1000 ; 42 A fi55 ; 18 A. L. J. 764; 

2 U- P. L. B. (A) 269, distinguished. 

The position of the Railway Company as carriers 
protected by Risk Note B continues till the date oi 
the delivery to tbe plaintiS. It is not therefore liable 
as warehousemen even if tbe loss Is oooasioned after 
the consignment arrives at its place of destination 
and before delivery to the oonaignee. [p. 740, ool. 2.] 

Rohilkhand and Kumaun Railway Co. v. Ismail 
Khan, 29 Ind. Caa- 20? : 13 A- L. J. 417, referred to. 

Appeal from bhe decree of the Resideot and 
Dietriob Judge for Railways at Gwalior, dated 
the 20th June 1921. 

Messrs. B. K. Mukerji and 0. M. Chiene, for 
the Appellant. 

Messrs. Ladli Prasad Zutshi and Balma- 
kund, for the Respondents. 

JUDGMENT. —This is an appeal by the 
East Indian Railway Company, defendant 
No. 2, arising out of a suit for compensation 
for loss of sugar and for damages. It ap¬ 
pears that on the 15th of May 1919, 125 
bags of sugar No. 6713, invoice No. 2 were 
despatched from Kantapukar station on 
the Bast Indian Railway to Gwalior sta¬ 
tion on the Great Indian Peninsula Rail¬ 
way. A person said bo be named Chbote Lalf 
purporting to aot on behalf of the consignor, 
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despatched these goods at Kaotapukar station. 
The wagon containing the consignment was 
transferred at Manikpur and arrived at Gwa¬ 
lior on the 28th of May 1919, It is the case 
of both the parties that when the wagon 
arrived at Gwalior the seals were found in¬ 
tact, indicating that there bad been no pilfer¬ 
ing in transit. The goods were unloaded and 
placed in the goods shed for soma 2 days be¬ 
fore they were delivered to the plaintiff. At 
the time of delivery, however, it was found 
that many of the bags were out and a good 
part of the sugar had disappeared and there 
was a shortage of about 83 maunds and odd 
in quantity. 

The plaintiff claimed Rs. 1,841-6-0 as com¬ 
pensation for the sugar lost and Rs. 240 as 
interest and damages on the said amount. 

The pleas taken by the two Companies in 
substance were tlmt the goods despatched had 
been defectively packed so as to be liable to 
damage, leakage or wastage in transit, and the 
Risk Note Form A had been taken. They 
bad also been despatched at a reduced rate 
under Risk Note Form B. It was, therefore, 
pleaded that under no oircumstanoes the 
plaintiff 'vas entitled to any damages for the 
loss inasmuch as no complete package bad 
disappeared, and that there was no wilful 
negligence on the part of any of the Railway 
Companies. 

At the trial the plaintiff appears to have 
disputed the genuineness of the Risk Note 
Form A, Risk Note Form B as well as the for¬ 
warding note, which were relied upon by the 
Railway Companies. 

The learned District Judge, the Resident of 
Gwalior, came to the conclusion that it was 
not satisfactorily established that Risk Note 
Form A had been actually executed to 
the knowledge of the consignor, or with his 
authority, bub that haying regard to the fact 
that lower rates wore charged it should be 
presumed that the goods were despatched 
under Risk Note Form B. As to the forward¬ 
ing note he was rather suspicious as to 
whether some entries in it had not been 
made subsequently. He further came to 
the conclusion that there was wilful negli¬ 
gence, or theft, or both, on the part of the ser¬ 
vants of both the defendant Companies. He 
found it difficult to attribute how much of the 
loss was due to the wilful negligence or how 


much to theft on the part of the servants of 
the two Railways or to apportion the liability 
for the negligence and theft between them. 
Holding that under the oiroumstanoas the 
defendant Companies were nob at all protected, 
he finally passed a decree in these terms:— 

*T give a decree in favour of the plaintiff 
against the two Railway Companies jointly 
i.e. in equal shares for a sum of Bs. 
1,675 interest on the sum at per cent. 
from the 20bh May 1919 to date with 
costs'*. 

The Bast Indian Railway Company has 
filed an appeal impleading the G. I. P. Railway 
Cumpany as one of the respondents. The 
latter Company has filed oross-obieobions 
against the decree. 

The first point which we have to consider 
in appeal is the terms of the oontraot under 
which the goods were despatched from Kan- 
tapukar station. 

We are of opinion that the learned District 
Judge is not quite correct in thinking that it is 
not established that the goods were despatched 
under Risk Note Form A. As a matter of fact we 
find that in the notice which was sent on behalf 
of the plaintiff on the 19bh August 1919 to the 
Agent, G. L P. Railway it was clearly admit- 
ed that “the execution of the Risk Note Form 
A could nob be denied." This original docu¬ 
ment had been produced and was admitted at 
the trial by the plaintiff's VakiL It was also 
further admitted in that notice that there 
was a remark made on the Railway Receipt 
that bags were ' slack in condition . Risk 
Note FormA is only executed when the articles 
tendered for carriage are either already in a 
bad condition or so defectively packed as bo be 
liable to damase, leakage or wastage in tran¬ 
sit. It is dear to our mind, therefore, that it 
must have been noticed at the place of des¬ 
patch that the goods were either in a bad con¬ 
dition or defectively packed and it was on that 
account that the Risk Note Form A was taken. 
In order to prove the Risk Note Form A the 
plaintiff has produced one of the Railway 
clerks at the station of despatch who attes^d 
this dooument on the date it bears. He 
proves that he signed it on that date. It 
is true that no attempt was made on behalf 
of the defendant Companies to summon Ohhobe 
Lai who purports to have signed it on behal 
of the consignor. At the same time no abtemp 
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was made on behalf of the plaintiff also to 
produce this person, who must be the agent 
of lu3 consignor, to dcnv his eiguaturo on tliis 
document. The piaintilT is a oonaignoo. IIo 
had to admit that the goods wore consigned 
by Messrs Bhagat Ram Sliiva Pratap and 
mviftt have been despatched either by the pro¬ 
prietors or by some ono acting as their agent. 
Great reliance, however, is placed on the 
circumstance that the railway receipt which 
must have been returned to tiie G. I. P. 
Railway on delivery has not been produced. 
At the trial it was suggested that it must have 
been destroyed after the expiry of six months. 
Whether this is or is not a true explanation 
we are unable to say. The fact however, 
remains that the railway receipt which was a 
very important document in the case in 
dispute is not forthcoming. In spite of this, 
however, we are of opinion that having regard 
to the admission of the plaintiff himself iu 
his previous notice it must be accepted that 
the goods were despatched under risk note 
Form A and that the Form which has been 
produced in this case and which was attested 
by the witness Serish Chandra Biswas is 
the document which was signed by the person 
who gave bis name as Cbhote Lai and who 
really tendered the goods for despatch to 
Gwalior. 

The other disputed document is risk note 
Form B. It also purports to bear the signa¬ 
ture of the same person Cbhote Lai. We 
have compared the signatures on Forms A & B 
as permitted by section 73 of the Indian E?!- 
dence Act and we are satisdod that both these 
documents bear the signatures of ono and the 
same person. Furthermore form B also is 
proved by the witness Biswas m the same 
way i. e, that it was attested by him on the 
date it purports to bear and was written at 
Eantapukar station. 

As regards the forwarding note the main 
point urged against its geauiaouesa is the entry 
under the column “ Condition of goods ” which 
is as follows :— 

“ Gunny packing weak and^strained at sever- 
al bags also liable to sweat in transit due 
to inherent moisture. Several bag? torn, 
resewn and badly slack condition.” 

This purports to be in an ink different from 
^he ink with which the entries above referred 


to were dlled up. J^ut the ink, as pointed out by 
the learned judge, is p inilar to tlie ink used iu 
blio marginal notos as ti; th.e condition contained 
in form A. Wo aro ol < pinion tl.at bids entry is 
by no means suspicit’ie. When the plaintitl' 
admitted that tiie toim A was executed and 
when wo aro patiptiul that form A could never 
have been executed uriless tbo goods were in a 
bad condition or dofi ctivoly packed, there is 
really no suspicion in tiuding an entry bo that 
effect in tbo forwarding note, i’be forward¬ 
ing note also purports to have been signed by 
the same person Cbhote Lai whose signature 
tallies with the signatures on forms A & B. 
AltViOugh the defendant Companies have not 
produced better evidence winch they could 
have produced, yet we are satisfied that no 
good ground is shown for rojeoting tbo genuine¬ 
ness of the three documents. We may point 
out that the learned District -Judge himsolf 
presumed that the form B was a genuine 
document. 

A Rail wa v Company, when entrusted to carry 
goods from one station to another, has, under 
section 72 of tbo Railways Act the liability of 
a bailee. The Company can liowever contract 
itself out of that liability by a special contract 
in one of the forms recognised by Government. 
Risk Note B is oue of those torms. Under this 
risk note the consignor holds the Company 
harmless and free from all responsibility for 
any less, (destruction or deterioration of, or 
damage to tbo said oonsignment, from any 
cause) whatever, except for tbo loss of a com¬ 
plete consignment, (or of oue or more complete 
packages forming part of a consignment) due 
either bo the wilful neglect of the Railway 
Administration, or to theft by or to the wilful 
neglect of its servants, transport agents or 
carriers employed by them before, dunng and 
after transit, over the said Railway or other 
Railway lines working in connection therewith, 
or by any other transport agency or agencies 
employed by them respectively lor the carnage 
of the whole or any part of the said consign¬ 
ment, provided the berm “ wiliul neglect ” be 
not held to include fire, robbery from a run¬ 
ning brain or any other unforeseen event or 
accident. 

The plaintiff had suggested that some of 
the bags were found missing. The findi^jg ot 
the Court below is against the plaintiff and no 
serious attempt has been made before ps ^ 
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challenge that finding. We must therefore 
accept that 125 bags did arrive at Gwalior, 
although some of them bad been cut or were 
broken and their contents had been partially 
removed or had disappeared. All the same 
it is to be conceded that under the risk note 
form B the Company was held freo from all 
responsibility for any loss, destruction or de¬ 
terioration or damage to the consignment 
except when there was a loss of a complete 
consignment or one or more complete pack¬ 
ages forming part of the consignment. It 
follows therefore that svhon all the bags did 
arrive and none of the bags were missing the 
company cannot be held liable even though it 
be found that the ba^^s bad been damaged 
owing to the wilful neglect ol the Bailway 
Company. It is, therefore, unnecessary for us 
to go into the question in what way the damage 
was caused to the sugar. We are satisfied that 
under the terms of the contract which were 
entered into between the parties in considera¬ 
tion for accepting lower rates the defendant 
companies were free from responsiblity unless 
a whole package had been lost. 

The learned Counsel for the defendant— 
appellant has however urged that the risk 
note was merely an indemnity bond signed 
by the consignor for the benefit of the 
Company and could not affect the rights 
of the consignee, who was entitled to receive 
the consignment. The contention is that he 
must have a decree against the Bailway Com¬ 
panies. which however, may have their remedy 
against the consignor. He relies in support of 
bis contention on the case of Th& liohilkhand 
and Kumaun Railtoay Co. v. Ismail Khan, 
(1). We are unable to accept this oontention. 
The case relied upon was quite different inas¬ 
much as there the loss bad been caused to the 
plaintiff by refusal of delivery after the 
consignment had arrived and a subsequent 
unjustified sale. 

It is next contended that the position of the 
Bailway Companies was that of a warehouse¬ 
man and they were liable for the loss occa¬ 
sioned after the consignment bad arrived at 
Gwalior. In support ol this oontention reliance 
is placed on the case of Berigal & North 
Western Bailway Co. v. Mulchand (2). We 

(1) 29 Ind.Cft 0 . a07;l3 A. L. J. 417. 

(2) 58 Ind. Gas. 1000 ; 42 A. 665 : 18 A. L. J. 764 ; 
J y. P. L. (A.) 268. 


are unable to accept this : contention either. 
The contract of the Bailway Companies as 
pointed out in that case at p. 660, was not 
only to carry the goods but also to deliver 
them. It follows that the custody of the 
goods with the carriers roust extend beyond the 
period of their transit. Risk Note form B alw 
uses the expression ‘^during and after transit . 
We are satisfied that the position of the Bail¬ 
way Gompanies as earners continued till the 
date of the delivery to the plaintiff. After 
the arrival of the goods at Gwalior and be¬ 
fore delivery they never either expressly or 
impliedly agreed to hold the oustody of the 
goods as wareshousemen. Their liability 
therefore oanot be extended. 

In this view of the matter the suit was 
wrongly decreed in favour of the plaintiff and 
against the Railway Companies. 

The G. I. P. Railway has not filed an ap¬ 
peal against the decree but has preferred a 
cross-objection under O XLI, r. 22, Civil Pro¬ 
cedure Code. A preliminary point is taken on 
behalf of the plaintiff—rea^ndent that such a 
cross-objection does not lie. It is strongly 
urged that the decree having been against the 
G, I. P. Railway Company it was their duty 
to appeal from it against the plaintiff and not 
merly fils a oross-objeotion against the co- 
defendant appellant. It is not necessary for 
us to consider whether under the provisions 
of O. XLI, r. 22. which differs slightly from 

the old section 567 , a oo-respoudentoan file 
oross-objeotions against another oo-respon- 
dent. The decree passed by the learned 
District Judge in favour of the plaintiff against 
the two Railway Companies proceeds on a 
common ground, and the G. I. P. Railway 
Company can be transposed from the array 
ol the respondents to that of the appeUant, 
as suggested by the Counsel for the two Com¬ 
panies. 

The position then is this. There was a de¬ 
cree forRs. 1675 with costs passed jointly 
against both the defendants, who were to be 
liable in equal shares. One of the defendant 
companies, namely the East Indian Railway, 
appeals from that decree and the relief claimed 
by it is that this Court be pleased to reverse 
the decree of the lower Court so far as it is 
against the appellant with costs, or grant such 
further relief as it deems fit. This appeal, as 
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originally laid, was directed against the decree 
so far as it affects the Bast tndiaa Railway 
Company and was valued at Rs. 837-8 0 l.e., 
half the amount decreed. The G. I. P. Railway 
challenges the decree on the same ground. It 
has paid the Court-foe on its half share of the 
total liability imposed by tho decree. The 
East Indian Railway has paid the Court-fee on 
the remaining half share. We direct that 
the G. I. P. Railway Company be transposed 
from the array of respondents to that of the 
appellant, and proceed to determine the appeal 
on the ground common to both. The neces¬ 
sary alteration will also be made in the valua¬ 
tion given in the memorandum of appeal. The 
whole case is thus before us. 


We allow the appeal and set aside the de¬ 
cree of the Court below against both tho de¬ 
fendants, hut considering the unsatisfactory 
way in which the case has been conducted, the 
omission of the Railway Companies to produce 
the Railway receipts and the faulty manner in 
which the consignor had packed his goods, we 
direct the parties to bear their own costs 
throughout. 

g AppCHl €Lll0U)6(i, 


LAHORE HIGH COURT. 

Second OivHj Appeal No. 2235 

OF 1920. 

November 14, 1923. 


PtMBfit I—Mr. Justice Soott-Smith 
and Mr. Justice Fforde. 

The HINDUSTAN ASSURANCE 
AND MUTUAL BENEFIT 
SOCIETY. LIMITED, 
GUJRANWADA— Plaintiffs 
—Appellants 

vefTsus 

GURDIT SINGH AND another— 
Defendants— Respondents. 

i^egoiiable Instruments Act (XXVI oj isei), ss. 9, 
\19 ^ Holder ifi du^ course — Presumption-^Burdin of 
proofs Comraniea Act (VZIo/1913), s. 89— 
oJ. Bank, whether has authority to transfer negotsaole 


Under neotion 118 of the Negotiable Ini^trumonta 
Aotitifl a legal presumption that every negotiable 
instrument U made or drawn for oonsiderntion, and, 
that every transfer of it is also for oonsideratioo. and 
further, that the holder of a negotiable instru- 
mentis a bolder in due course, 'ibe onus is, 
therefore upon the person ohaUeeging the tights of 
the transferee of a negotiable instrument to prove 
facts which would show that suoh transferee is not in 
fact a holder in due course. For icstanoo, be must 
show either that the holder received the instrument 
without ooitsideration or *ha'« he had .suffioioat cause 
to believe that there was a dofeot in the title of his 
transferor to the instrument- [p 74^1, ool. l.j 

The manager of a Bank has auOhctiby to make a 
valid transfer of a negotiable instrument ou behalf 
of tho Bank. [p. 742, ool- 2.j 

Appeal from the decree of the Distriob 
Judge, Gujraowala, dated bho 17bh July 1920, 
reversiog that of the Senior Subordinate Judge, 
Guiranwala, dated the 26bh March 1920. 

Mr. D. C. Balli, for Bakebi Tek Chand, for 
the Appellants. 

Mr, M. L. Puri, for Dr. Nand Lai, and 
Lala Gopal Chand, for the Respondents. 

JUDGMENT. —The plaintiff sues ou the 
foot of a promissory note for Rs. 2,000 bear¬ 
ing interest at the rate of 12 per cent, per 
annum, made by the defendants Gurdib Singh 
and Nihal Chand in favour of the Empire 
Bank, Eafizabad. on the 30th June 1913. The 
plaintiff claims bo be a holder in due course. 
The Court of first instance framed a number 
of issues on all of which it found in favour of 
the plaintiff Company and gave judgment for 
the Company for the sum of Rs. 3,160, being 
Rs. 1,997 principal and the balance interesb. 

On appeal to the lower Appellate Court 
the District Judge reversed the judgment of 
the Court below ou a complete misapprehen. 
sion of the law governing negotiable in¬ 
struments of this kind. The defendants 
throughout appear to have based their 
defence on the contention that there was on 
valid consideration lor the making of the pro¬ 
missory note. Unfortunately an issue was 
not framed in the Court of first instance as 
to whether or not the plaintiff was a holder 
in due course; but evidence was produced by 
the plaintiff which if believed would establis h 
that the transfer of the promissory note to 
the plaintiff was for good consideration, the 
evidcuoe oonsisbing of the statement of Ganpat 
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Kai, Manager of fche Empire Bank, and the 
accounts produced from the custody of the 
liquidator. Those accounts show that at the 
time of the transfer a sum of over Rs. 8,000 
was due by tho transferor to the transferee 
and tho item of Rs. 1,907 was debited to the 
plaintiti at the time of the transfer. It has 
nowliero been suggested that the circumstances 
surrounding the making of the promissory 
note were in any way tainted with fraud, still 
less has it been sugges.ed that the plaii tiff bad 
any knowlege of any such fraud or of any other 
defect in the title of the payee of the pro¬ 
missory note. Under section 113 of the 
Negotiable Instruments Act it is a legal pre¬ 
sumption that every negotiable instrument is 
made or drawn for consideration and that 
every transfer is also for consideration; further, 
that the holder of a negotiable instrument is 
bolder in due course. The onus is, therefore, 
upon the person ohaliengiug the rights of the 
transferee to prove facts which would show 
that such transferee was nob in fact a holder 
in duo course. The defendants have not 
attempted bo produce any such evidence ; nor 
have they attempted to rebut the evidence of 
Gaupat Rai supported by the accounts produc¬ 
ed in Court. Their evidence having been 
produced subsequently they bad every oppor¬ 
tunity bo Jo so. The mere fact that an issue 
on this point was nob framed could not in the 
oiroumstauces be held to prejudice the defend¬ 
ants. Apparently the learned District Judge 
did nob consider the context of section 43 of 
the Negotiable Instruments Act which provides 
that even though a negotiaole instrument may 
be drawn without consideration, if tho payee 
has transferred that instrument to a holder 
for consideration such holder may recover 
the amount due on the instrument from the 
transferor or any prior party. " Holder in 
due course ” is defined by section 9 of the 
Act as any person who for consideration 
became the possessor of a promissory note, 
bill of exchange or cheque, if payable to 
bearer, or the payee or indorsee thereof, if 
payable to, or to the order of, a payee, before 
tho amount mentioned in it became payable 
and without having sufficient cause to believe 
that any defect existed in the title of the 
person from whom he derived bis title. As 
the onus lay upon the defendants under the 
provisions of section iX8 of the Act to chal¬ 


lenge the position of the plaintiff as "Holder 
in due course,’' it would have been necessary 
for them bo show, in order to defeat the 
plaintiff’s claim, that the plaintiff either re¬ 
ceived the promissory note without oondsidera- 
tioD or had sufficient cause to believe that 
there was a defect in the title of the Empire 
Bank to that instrument. As we have already 
pointed out no such evidence has been attem¬ 
pted to be produced and the circumstances in 
our opinion show conclusively that there was 
ooDsideratioQ for the transfer. Moreover the 
circumstances in our opinion futber show that 
there was pefectly valid oonelderation for the 
making of the promissory note in the first 
instance. The District Judge says, ' It has 
not been proved whether any oocsideration 
was really due from the Empire Bank to the 
plaintiff, the Empire Bank having gone into 
liquidation.” We must confess we do not 
quite understand the meaning of this some¬ 
what cryptic sentence. There is clear un- 
ohallenged evidence of the transfer for adequ¬ 
ate consideration of the promissory note from 
the Empire Bank to the plaintiff, which the 
Court appears to have completely ignored. 

The Court below is under a further legal 
misapprehension in holding that a transfer of 
the instrument could not validly be made by 
the Manager of the Empire Bank. Tbe reason 
be gives for this alleged disability is that 
the Manager did not know whether under 
the rules of the Association of the Empire 
Bank he could transfer promissory notes 
without special authority from the Bank and 
no Articles of Association were produced by 
the plaintiiff. The igooranoe of the Manager 
of the Bank of the terms of the Articles of 
Association do not affect bis power to make a 
transfer of negotiable mstrumente. He is the 
Agent of the Bank for performing all ordinary 
banking transactions, and a transfer of such 
an instrument is a very ordinary transaction. 
Section 89 of tho Indian Companies Act (VII 
of 1913) expressly enacts that “ a bill of ex¬ 
change, hundit or promissory note shall be 
deemed to have been made, drawn, accepted or 
endorsed on behalf of a company, if made drawn 
accepted or endorsed in the name of, or by or on 
behalf or on account of, the company by any 
person acting under its authority, express or 
implied.” Ibis of course absurd bo suggest that 
tbe Manager of tbe Bank is cob a person act- 
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ing under auoli authorlby whenoarrying oub a 
transaobion ot bhls kind. 

For the reasons bhab we have given we ao- 
oepb bhe appeal and eebbing aside bhe order of 
the lower Appellabe Courb restore bhab of bhe 
Court of hrsb insbanoe with costs throughout. 

Z. K. Appual accepUd. 


ALLAHABAD HIGH COURT. 

Second Civil Afveal No. 944 op 1922. 

May 1, 1924. 

Present :—Mr. Jusbioe Daniels and 
Mr. Jusbioe Boys. 

HABISH CHANDRA and others— 
Defendants —Appellants 

versus 

Uusammat KA3TOLA KUNWAR and 
others—Plaintiffs and Depend¬ 
ants —Respondents, 

Limitation Aci (1-^ 0 /ss. 19,3l-*‘Presen¬ 
ted, ’’ meaning 0 /—Suil on mortgage—Period of limita’ 
tiont extension oj-'Morigagor, acknowledgment by. 

The word “ prescribed '* ia seobioa 19 of the Limi¬ 
tation Act meana prescribed by any law lor the 
time being in force ” and ia nob limited to the period 
ptesotibed in the First Schedule of the Act. 

PlaintiS sued on foot of a mortgage on the 2nd 
January 1919. The mortgage was executed in 1889 
and the suit would have been time-barced bub by 
operation of section 31 of bhe Limitation Aob 1903. the 
period of limitat-ion was extended to bhe 8bh 
AuKUst 1910. Before its expiry bhe mortgagor made 
an admission of liability on the -idbh January 1910; 

Held, that this was a good acknowledgment within 
the meaning of section 19 of the Aob and the suit was 
therefore within time. [p. 743, col. 2.] 

Vasudeva Mttdaliar v. Sreenivasa Pillai, 80 if- 4 ^ 6 ; 
9 Bom. L. R. 1104 ; 1 A L. J. 025 ; U C. W. N. 1005 ; 
6 0. L. J. 879 ; 2 M. L. T. 333; 17 M. L. J. 444 ; 84 
I. A. 186 IP. 0.). referred to. 

Appeal againsb bhe decree of bhe Disbriob 
Judge, Mainpuri, dabed bhe 30bh March 1922. 

Dr. S. N. Sen, for bhe Appellaubs. 


Mr. C?. \V. Dillon, for the Rjspea ioabs. 

JUDGMENT. —The quefition in this ap¬ 
peal is one of limitation. The mortgage was 
executed in the year 1889. Under the twelve 
years limitation laid down by bhe Privy Coun¬ 
cil in Vasudeva Mudaliar v. Srinivasa Pillai 
(l) the suit would have been time-barrod. The 
legislature, however, by section 31 of bhe 
liimitabioD Act of 1908 extended limitation bo 
a period of sixty years from the date when 
the money became payable or two years from 
bhe passing of tho Act whichever period first 
expired. This period expired in the case of 
the present mortgage on 8bh August 1910, 
Before its expiry, on 24bb January 1910, the 
mortgagor made an admission of liability. 
He made a subsequent admission on Isb July 
1916 within twelve years of the former ad¬ 
mission. The suit was fil^d on 2nd January 
1919. The question is whether the acknow¬ 
ledgment of 24bh January 1910 was a good 
acknowledgment within bhe meaning of sec¬ 
tion 19 of bhe Limitation Act. In our opinion 
it was. Section 19 requires that tho acknow¬ 
ledgment should have been made before the 
expiration of the period prescribed for the suit. 
Tho period presoribed for the suit did nob expire 
till 8bh August 1910. The application was made 
before that date. It was therefore in time. Dr. 
Sen for the appellants has argued that the 
word “proscribed” in seotion 19 of the Limita¬ 
tion Aob must bo limited to the period prescri¬ 
bed in the first schedule of the Act. There 
is no warrant for any such limitation. The 
word “ presoribed ”ie not defined in the Act. 
It means “ presoribed by any law for the time 
being in force.” The period of limitation for 
some classes of suits is not presoribed in the 
Limitation Act at all bub in some other Act, 
as in the case of the Agra Tenancy Act. The 
word “ prescribed ” would certainly apply to 
any such period. Tho prescribed period for 
the institution of any suit mentioned in the 
First Schedule of the Limitation Act Is no 
doubt ordinarily to be ascertained by reference 
to that sobodule, as is laid down in section 3 
of the Act. Section 31 is a special provision 
which, where it is applicable, overrides Article 
132 of the Sobednle. The section bakes effect 

(1) 30 M. 426 ;9 B^m. L. B. 1194 ; 4 A. L. J 625; 

11 C. W. N. 1005 : 6 0. L. J. 379 ; 2 M. L. T. 333 ; 17 
M. L. J. 444 : 84 L A. 186 (F. 0.). 
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‘‘notwitbsbauding anybhiag contained in this 
Act.” In casea govorned oy the section it is to 
tbe aectioo aod not to the schedule thatwe must 
look in order to afcortain the period prescribed 
for the institution of a suit. 

No other question baa been argued. The 
appeal, therefore, fails and we dismiss it with 
costs including in this Courtfees on the higher 
scale. 

K. 3. D. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Miscellaneous Application No. 68 

OF 1923. 


January 21, 1924. 


Vresenti —Sir Sydney Robinson, Kt., Chief 
Justice, aud Mr. Justice May Oung. 

D. R. 3AKLAT and othebs—Plaintiffs 

—Appellants 

versus 

BELLA and anuthek—Defendanis— 

Respondents. 


Abatement oj appcu.-^Costs incurred by appellant 
m L'riai Courl, ejji.ct on. 

Where an appeal abates as regards an injunction 
sought lor, it abalee also as regards the costs inourr- 
ed by the appallftut an a oonsequenco of the dismissal 
of hia suit- [p. 74b, ool. l.J 


Jostuin Tiruvsngadachariar v. Sawmi lyetigar, 6 
In-l. Cas. 937 ;Si M. 7C ; 7 M. L. T. 106; (1910) 
M. W. N. 643 ; 20 M. L J- ''60* reli®d on. 


Applications arising out of First Civil Ap¬ 
peal No. 4 of 1919. dated the 28th July 

1920. 

Mr. Das, for the Appellants. 

Mr. Doctor, for the Respondents. 


JUDGMENT. —These are two applica¬ 
tions to bring the legal representatives of a 
deceased respondent on the record. The 
original suit was filed by the plaintiffs the 
present petitioners ■ against two defendants;— 

(i) For a declaration that the Ist 
defendant was nob entitled to tbe 
use aud benefit of the Parsee 
Fire Temple, or to attend at, or 


participate in, any of the religious 
ceremonies performed therein; 

(ii) For an injunotion restraining the 

let defendant from entering tbe 
said premises and repeating the 
trespass complained of; and 

(iii) For an injunction restraining the 
2nd defendant from taking the Ist 
defendant into the said Fire 
Temple premises. 

The suit was dismissed with costs by the 
Judge on the original side of this Court on the 
23rd of April, I9l8. The 2nd defendant ap¬ 
plied for and obtained permission to withdraw 
a sum of Bs. 10,211-10-8, decreed as costs and 
undertook personally, as well as as the guard¬ 
ian of the Isb defendant, to refund the same 
in the event of this Hon’ble Court so direct¬ 
ing. An appeal was filed against the decree 
but was dismissed on the 28th of July 1920- 
The decree contained an order directing the 
plainbiffs-appellants to pay to the defendanbs- 
respondents the sum of Bs. 10,211-10-8. 
Leave to appeal bo His Majesty in Council 
was granted, and the appeal was admitted 
on the 17bh of March 1921. The appeal has 
not, however, yot been transmitted bo His 
Majesty in Council Tbe 2nd respondent died, 
on the 4th of July 1923, and on 28bh of 
September 1923, the present applications 
were filed. 

It is admitted now that the Ist defendant 
is of age, and that tbe presence of her guard¬ 
ian on the record is no longer necessary. It is 
not denied that tbe suit as against the 2nd 
defendant for an injunotion has abated by 
reason of his death; but it is urged that, he 
having withdrawn tbe sum awarded as costs, 
his estate would be liable to refund those 
costs in the event of the appeal to His 
Majesty in Council being successful, and that, 
therefore, the appellants are entitled to a 
oeibifioate declaring who his legal representa¬ 
tives are. 

Under Rule 71 of this Court’s Rules relating 
to appeals to the Privy Council, the applica¬ 
tions have been properly filed in this Court. 
Tbe question for decision is whether, the suit 
and appeal having abated in respect of the 
2nd respondent, any rights remain as regards 
tbe inddental orders as to costs. The orders 
as to these costs awarded them to the defend- 
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anbs, and, even if bhe appeal to His Majesty 
in Oounoil be suooessful, it will be open to the 
present pebitioneis to recover those costs from 
tbe let respondent. Moreover, it is admitted 
before us that the 2nd respondent died, leavinj^ 
a will, under which the let respondent will 
succeed to a large estate. 

It has been held in the case of Josium 
Tiruvengadachariar v. Sawmi Iyengar (1) that 
if an action fails what is incidental fails also, 
and if an appeal abates as regards an injunc¬ 
tion sought for it abates as regards tbe costs 
incurred by the appellant as a oonsequenoe of 
the dismissal of his suit. This authority is 
exactly in point, and with the reasons on 
which it is based, we entirely agree. 

The application will, therefore, stand dis¬ 
missed with costs, advocates' fees three gold 
mohurs. 

2 . K. Applicaiiofi dismissed. 

(1) 6 Ind. Gas. 937 : 84 M. 76; 7 M. L. T. 195; 
(1910) M. W. N. 643; QO M. L. J. 760. 

PATNA HIGH COURT. 

Civiii Rkvision Nos. 95 and 102 of 1923. 

May 29. 1923. 

Present :—Mr. Justice Foster. 

The INDIAN GENERAb NAVIGATION 
and Ry. Co.. Ltd.—Petitioner 

versus 

Firm DAULAT RAM CHATURBHUJ— 

Opposite Party- 

Civil Procedure Code (Act V of 1908) ss. 91, 45— 
Juri^ietion, want of ^Objection not taken m trial 
Court^Bevision^Deeree, whether can beset aside — 
Failure of justice, proof of. 

A deor«e cannot be reversed in revision on tbe 
ground o! want of jurisdiotion in the Trial Ooait, 
unless objection to the juiii^diotion o! the Trial Court 
was taken in that Court at the earliest opportunity, 
and there has been a failure of justioe. as required 
by section 31 of tbe Oivil Piooedure Code, [p- 745, 
ool. 1.] 

Revision from the decisions of tbe Small 
Canse Court Judge, Darbhanga, dated tbe 22nd 
December 1922 and the 12tb January 1923 
respectively. 

I C-94 


Messrs. Sharer/ and Rai O. S. Prasad, for 
the Petitioner. 

Mr. Miirari Prasad, for the Opposite 
Party. 

JUDGMENT.^ -This is an application 
under section 25 of the Small Cause Court 
Act and section 115 of the Code of Civil Pro¬ 
cedure. The main ground on which the appli¬ 
cations have been pressed is that of jurisdic¬ 
tion. 

Tlie applicant Company received a consign¬ 
ment of cotton from the opposte party, the 
6rm Daulab Ram, at Jageranath Ghat Cal¬ 
cutta booked bo Simaria ghat for Darbhanga. 
It should be mentioned that Simaria ghat is a 
steamer ghat in Monghyr District, and from 
there to Darbhanga the cotton would have 
to proceed by railway. On bhe forwarding 
note there is an instruction signed by the 
consignor, directing the railway to sign 
the railway forwarding note and bhe neces¬ 
sary risk note on bis behalf at Simaria ghat 
through their steamer agent, and recognising 
that if the goods be refused by bhe railway 
they shall remain at the'steamer terminus at 
tbe shippers’ risk and exppense. It appears 
that bhe cotton arrived at Darbhanga dehoienb 
in weight and it has been found that bhe de- 
6cionoy was caused during the transit on bhe 
river when in the applicants’ custody. Tbe 
case that was brought by bhe consignee, bhe 
6rm Daulat Ram, was tried by tbe Small 
Cause Court Judge at Darbhanga and decreed. 
The applicants' contention is that their con¬ 
tract and their contractual responsibilities 
extended only between Jagernath Ohat and 
Simaria ghat and that in no capacity and in 
DO part of their dealing with bhe plaintiff firm 
Daulat Ram had they anything to do with 
Darbhanga. The applicants urge that by 
implication the berms of section 99 of the 
Civil Procedure Code give them bhe right to 
have the decree reversed. Against this the 
opposite party has a very strong reply. He 
refers to section 21 of the Civil Procedure 
Code and also to several rulings which practi¬ 
cally were to the same* effect as the section. 
In addition to this he points out that the 
applicants have never asserted in their peti¬ 
tion that they have suffered any prejudice by 
reason of the trial of the suit at Darbhanga. 
The applicants urge that there is no need of 
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any proof of preiutlioo when ife is admifcteil 
that they have no office ab Darblian^a and no 
coDnecfeion at; all with the place. Bub this 
argument would only have any pertinence if 
the applicants had bbemselvoa raised in their 
pleading the question of prejudice. Prejudice 
must be pleaded Brst and then will come the 
question whether it has been proved. In my 
opinion this contention of the applicants must 
fail for the grounds put forward by the oppo¬ 
site party. 

Other points have been urged which have 
reference only to matter of evidence admitted 
on the record. 

The applications are rejected with costs. 
Hearing fee on the scale of second appeal in 
one charge. 

Z. K. Application rejected. 


RANGOON HIGH COURT. 

MisoelijANeous Civil Appeal Nos. 66 

AND 67 OF 1923. 

January 30, 1924. 

Present :—-Mr. Justice Pratt and Mr. Jusbioo 

MaoOoll. 

HATI PU AND OTHERS -APPELLANTS 

versus 

TIN TIN— Bespondbnt. 

Probate Administration Act {V of IQSl) ss. 86, 

QO — Order granting pprinission to sell immoveable 
properiies-^Appealt whether lies—* Rules m s. 86, 
meaning of^Pennissian to sell when to ba granted— 
Dispute as to title—Incumbrances—Enquiry. 

The word ‘ rules ' in seotioa 86 of the Probate and 
Administration Aot, means rules of prooedute regard¬ 
ing appeala laid down in the Civil Procedure Code 
[p. 747, ool. 1.] 

Tbe meaning of section 8R o! the Probate and 
Administration Aot is that all orders made by the 
Diatriot Judge or District Delegate by virtue of the 
powers oonferred upon him under the Aot ere eubjeot 
to appeal in accordance with the rules of procedure 
laid down in the Coda of Civil Ptooedure. [p 747, 
ool. 1.] 

Kalimuddin y. Maharui, 13 Ind. Cas.690:39 0. 
663 at p 666 ; 15 C. L J. 882 ; 16 0. W. N. 662, dis- 
lented from. 

Brojo Nath Pal y.}Dasmoney Dassee, 2 C. t . P. 589; 
Abhiram Dass v. Oopal Pass. ^7 C. 48 ; 8 Ind. Deo. 
(N. S ) 571, lefeired 4o. 


Under seotion 86 of the Probate and Administration 
Aot, an appeal lies to the High Court against an order 
passed by a District Judge granting permission to an 
administrator to dispose of immoveable property 
under section 00 of the Aot. [p. 747, ool. 2.] 

Vmacharan Dasiv. MuhlaTceshi Dasif 28 0. 149 
6 C. \V. N. 443, relied on. 

It is not desirable to grant permission to an 
administrator to sell immoveable properties not in 
his possession to whiob third parties claim an abso> 
lute title, or which are subjeot to ostensible inoum- 
branoes, unless it is proved that other properties, not 
the sobjeot of oontention, are not available for sale. 
Nor should permission be granted unless the Court is 
satisfied that the sale is neoessary and in the 
interests of the estate as a-whole. [p. 746,ools. 1 & 2.] 

It is not legally neoessary for letters of administra¬ 
tion to the estate of a Burman Buddhist to be taken 
out. rp. 748, ool. 1.] 

Appeal from the order of the Dietriot Court. 
Mandalay, in Civil MUoellaneous case No. 172 
of 1920. 

Mr. Lutter, for the Appellants. 

Mr. Sanyal, for the Respondent. 

JUDGMENT. 

Pratt, J.—This is an appeal against an 
order of the District Court granting per¬ 
mission to the administratrix of an estate 
to sell certain landed properties belonging 
to tbe estate. 

Relying on Kalimuddin v. Maharui (l) a 
preliminary objection has been taken that no 
appeal lies. 

It was held by a Bench of the Calcutta 
High Court in the case cited that no appeal 
lies against an order of a District Judge assign¬ 
ing a bond under section 79 of the Probate 
and Administration Aot. 

It was rightly pointed out that section 86 
of the Aot enacts that every order of a Dis¬ 
trict Judge under the Aot shall be subject to 
appeal to tbe High Court under the rules con¬ 
tained in the Code of Civil Procedure applic¬ 
able to appeals ; but it was held that one of 
those rules is to be found under section 105 of 
the Code, which lays down that save as 
otherwise expressly provided ” no appeal shall 
lie from any order. The inference was accord¬ 
ingly drawn that as there is no express provi¬ 
sion in the Code for an appeal from an order 

( 1 ) 13 lua. Gag. 690; 39 0. 663 at p. 586; 16 0. L. 
J. 982; 19 0. W. N. 662. 



Voi.. 80] 


INDIAN 0A8K8 


747 


HAJI PU V. TIN TIN 

aesignmg a bond ifa followed that: no appeal 
lay against the order assigning a bond. 

1 find myself unable to agree with this 
view, which does not appear to me to be based 
on a correct interpretation of the word “rule" 
as used in section 86. To my mind the word 
'rules’ in the section in question relates to 
rules of procedure regarding appeals laid down 
in the Civil Procedure Code. The words “save 
as otherwise expressly provided" in section 
106 of the Code would seem to directly con¬ 
template appeals from orders of a character 
provided for elsewhere than in the Civil Pro¬ 
cedure Code, and to include appeals allowed 
under other lav78 such as the Probate and Ad¬ 
ministration Act. 

The obvious meaning of section 86 of the 
Act, I take to be, that all orders made by the 
District Judge or District Delegate by virtue of 
the powers conferred upon him thereunder are 
subject to appeal in accordance with the rules 
of procedure laid down in the Code of Civil 
Procedure. 

I do not think the rulings referred to in Kali- 
muddin v. Maharui (1) justify the construc¬ 
tion placed upon section 86 therein. In Brojo 
Nath Pal v. Dasmony Dassee (2) it was held 
that no appeal lay against an order reopening 
a case on the ground that it was an ordei 
passed in the course of a suit prior to decree. 

Regarding a contested application for pro¬ 
bate as a suit, it is a tenable position that no 
appeal would lie against an interlocutory 
order, which was not final and did pot decide 
the merits, since there would ultimately be 
an appeal against the decree in tbe course of 
which tbe order complained of could be made 
a ground of attack. Or. as it was put in a 
later Calcutta ruling the order in that case 
was found to be an order admitting a review 
of judgment, and such an order is not appeala¬ 
ble under the Code of Civil Procedure. 

In Ahhira/m Dass v. Gopal Dass (3) an order 
admitting a respondent as caveator was held 
to be appealable on the ground that it bad 
tbe same effect as an order making him a 
defendant in the suit. 

It will thus be seen that in the two cases 
upon which the Bench relied in Kali- 
muddin v. Maharm (1) the appeal was held 

la) 2 0. li. B. 689. 

(s) 17 0* ^8 i 8 Isd. Deo. B.) 671. 


to bo admissible or not on tboground that tbo 
order, which it was sought to reverse in each 
instauoo, was of a character expressly dealt 
with under tbe provisions of the Code re¬ 
lating to orders in suits. Those oases do not, 
therefore, seem to bo authorities for holding 
that an order granting pormlssion to sell 
estate property is not subject to appeal, 
since tbe Civil Proceduro Code does not make 
provisions regarding orders permitting the sale 
of property by an administrator under tbe 
Probate and Administration Act. 

In Uma Charan Dass v. Muktakeshi Dasi 
(4) a Bench of three Judges of the same Court 
held that an appeal lies to the High Court 
against an order passed by a District Judge or 
Delegate granting permission to an executor 
or administrator to dispose of immoveable 
property under sootion 90 of tbe Probate and 
Administration Act. 

A wide interpretation was equitably placed 
upon the word ‘hereby’ in section 86. 

Tbe position taken was that such an order 
was appealable as passed under powers con¬ 
ferred by the Probate and Administration 
Act, and it was there pointed out that 
section 86 of the Act says that every order 
made by a District Judge or District Delegate 
by virtue of the powers thereby conferred 
shall be subject to appeal to the High Court. 

In view of this definite statement of tbe 
contents of the section it does not seem to me 
a justifiable criticism to say that the effect of 
the words " Under tbe rules contained in the 
Code of Civil Procedure " does nob seem to 
have been considered, and 1 see no reason to 
suppose these words were overlooked. 

I consider that the decision in Uma Charan 
Dass (4) is good authority for holding that the 
present appeal lies. 

Section 86 of the Act as it stands allows 
the appeal and there is no express provision of 
the Civil Prooedure Code, of which I am aware, 
v 7 hiob takes away the right. 

Taming to the merits of the appeal before 

—the administratrix Tin Tin, who had 
obtained letters of administration in accordance 
with the orders of this Court on appeal from 
the Mandalay District Court's order in Mif- 


(4) 28 0. 149 ; 5 C. W. N. IIS. 
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cellaneoug (Administration) proceeding No. 172 
of 1920 has obtained from the District Couib 
permission to sell certain lands as part of the 
estate. The application for permission to sell 
was opposed with regard to certain lands by 
Hnji Pu and throe others, the appellants in 
Appeal I<o. 66 of this Court, on the ground 
that they had purchased these lands from 
Maung Thu Tin and Ma The, heirs to the 
deceased U Yo Din, owner of the estate. 

With regard to other lands, Maung Saw and 
Maung Ni, appellants iu appeal No. 67, 
opposed the sale on the ground that they were 
in possession by virtue of a mortgage from the 
late Tin Tin Gyi, eldest son of the deceased U 
Ye Din. The District Court overruled the 
objections without enquiring into their merits 
and allowed the sale. 

It should be remarked that both the tran* 
sactioDS regarding the laud took place prior to 
the grant of letters to Tin Tin, whose applica¬ 
tion for letters was dismissed by the Distrot 
Court on the ground that she had not proved 
her status as adopted daughter of U Ye Din, 
but was subsequently granted on appeal by a 
Bench of this Court, which found the adop* 
tion proved. 

It is not legally necessary for letters of 
administration to tne estate of a Burman 
Buddhist to be taken out. 

The natural children of U Ye Din denied 
Tin Tin's status as adopted daughter and 
unless that was 68bai)UBhed she was nob an 
heir to the deceased and bod no interest in 
his estate. They partitioned the estate 
between them. 

Application for permission to sell the lands 
in dispute was on the ground that Tin 

Tin was in need of money to defray the 
expenses incurred in the letters of administra¬ 
tion proceedings and for her maintenance. 

The Court ought to have inquired into the 
truth of her allegations and the necessity for 
the sale before granting permission. 

The estate was an extensive one and inoluded 
valuable moveable property. 

It was not desirable that permission should 
be given to sell immoveable properties nob 
in the possession of the administratrix, to 
some of which third parties claimed an 
absolute We, and others of which were 


subject to ostensible enoumbrances, unless it 
was proved that other properties, not the 
subject of contention, were unavailable for 
■ale. 

The Court ought also to have satisfied itself 
that the sales were necessary and in the in¬ 
terests of the estate as a whole. 

It has not done so. I do not consider the 
necessity for the sale has been establish¬ 
ed. I would set aside the order with costs. 
Advocate’s fees 3 gold mohurs in each 
appeal. 

It will be open bo respondent, if she con¬ 
siders it desirable, of course to make a fresh 
application to the Court for sale of estate pro¬ 
perty, when the Court will pass orders after 
due enquiry in the light of the remarks made 
in this appeal. 

MacColl, J.— I concur. 

2 7 Appeal allowed. 


BOMBAY HIGH COURT. 

Civil Extbaoedinaby Applioation 

No. 173 OP 1923. 

March 10, 1924. 

NEMICHAND BHICKCHAND MARWADI 
—Plaintiff—Appmoamt 

versus 

KENALCHAND JA3BAJ MABWADI 
—Defendant—Opponent. 

Ctvtl Procedure Code {Act V o/190B) 0. XXXIlit 
r. l^Suil in forma paupetia by minor—Pauperiswi 
yrooj oj^Nexi friend, pauperism of, whether 
be proved^Property possessed by parents of pXainUff, 
effect of. 

Tho rule of Eugliah praobioe whioh prevents a minor 
from instituting a suit in forma through his 

next friend, unless he gives proof not only that he 
himself is a pauper, but that the next friend is also 
a pauper oannot be deduced from the provisions of the 
Civil Procedure Code. Under the OivU Frooedore 
Code when a minor ia seeking to file a suit in forma 
pauperis it is only necessary for him to show that 
be himself has no means. The mere fact that 
his parents were possessed of certain property would 
nob be suffioient to show that the minor Is not a 
pauper, unless it could be shown that the property 
actually came into his posession. [p. 748, ools. 1 A 2.] 
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Venkaiamrasaytia v. AchomniU t 3 H. 3 ; 1 Ind. 
Deo. (N. s.) 55!^, reliod oa- 

Applioatiou against an order passed by the 
First Glass Subordinate Judge, Nasik, in 
Misoellanoous Applioation No. 139 of 1922. 

Mr. D. R. Putwiirdhan, for the Applicant. 

Mr. D. C. Virkar, for the Opponent. 

JUDGMENT. —The petitioner in this ease 
applies to the Court under seotion 115 of the 
Code of Civil Procedure. He was a minor 
and applied through hie ne&t friend for pormie* 
sioD to sue as a pauper. The minor claimed 
that he had been adopted by one Parvati who 
died in April 1920 and bis claim to have been 
adopted by her was resisted by the opponents. 
The Judge said :— 

“ The minor was the only child of his 
parents. The father had a shop and the 
mother ornaments of about Bs. 1,500. Besides 
the father has left a house in Marwar. It is 
said that the father sold his shop and wife's 
ornaments before his death, but this is not 
satisfactorily proved. The adoption deed is 
not produced, and is said to be missing. No 
oertitied copy is produced. Those facts show 
that the applicant is not a pauper and the 
claim is doubtful." 

We do not think that the Judge has rightly 
dealt with the application. On the question 
whether or not the applicant had sufficient 
means to pay the Court-fees, it would not be 
sufficient for the opponent to prove that his 
father had a shop and his mother had orna¬ 
ments, uuless it could be shown that the shop 
and the ornaments actually came into his 
possession. Because if his case was correct 
and he had been adopted into another family, 
he could not succeed to the property of his 
natural parents. 

It has been contended that the real appel¬ 
lant is the maternal unde, and be would have 
to show that he was a pauper before the suit 
could be instituted in forma pauperis. This 
question was decided in Venkatanarasayya v. 
Achemma (l) where it was held that the rule 
of English practice which prevents a minor 
from instituting a suit in forma pauperis 
through bis next friend, unless he gives proof 
not only that he himself is a pauper, but that 

(1) 8 M. 8; 1 lad. Deo. (M. B.) 569. 


the next friend is a pauper, should not bo 
deduced from the provisions of the Civil 
Procedure Code, and tliat it was only neces¬ 
sary to show, when a minor was seeliiog to 
file a suit in forma pauperis^ that the minor 
had no means. We seo no reason to differ 
from that decision. We must, therefore, 
remaud the application to the lower Court so 
that it may be deoidod definitely whether the 
minor applicant has suffioieut means to pay 
the Court fees. We note that his application 
in the lower Court was not resisted by the 
Government Pleader. 

Costs of this application to be costs in the 
cause. 

z. K. Rule made absolute. 


RANGOON HIGH COURT. 

First Civil Appeal No. 93 of 1921. 

January 21, 1924. 

Present :—Mr. Justice Heald and Mr, Justice 

Lentaigne. 

MA SEIN—Plaintiff—Appellant 

versus 

MA PAN NYUN AND others— 
Defendants—Respondents. 

Buddhist Law, Chinese—Inheritatwet rules of— 
Daughters.whether succeed in presence of sows —Burmese 
woman married to Chinese Buddhist—Law applicable. 

Where a Burmese woman married to a Chinese 
Buddhist adopts her husband’s fexm of religion, he- 
ooming, to all intents and purposes, a Chinese Bud¬ 
dhist, succession to her estate must be regulated by 
the Chinese Customary Law. Ihe rule of inheritanoe 
under Chinese Cuetomary Law is that, when a man 
dies, all his property, real and personal, is divided 
equally among all bis sons ; daughters succeed only 
when there are no sons, and the widow succeeds only 
when there are neither sons nor daughters, [p. 751, 
cols. 1 & 2 ] 

If there are sons or daughters, the widow has only 
a light to admialsler the estate and to be maintained 
out of it and a claim for provision for her funeral, 
[p. 760» ool* 2 ] 

Maung Bo Maung v. Ma Pyit Fa, 74 Ind. Oas. 983; 
1 B. 161 ; a Bom. L. J. 79; (1928) A. I.R.(E.) 190, 
followed. 
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Appeal agaiaeb fehe judgment and decree of 
the Disbriob Court at Pyapoo, in its Civil 
Regular No. 1 of 1921. 

Mr. Burjarjee, for the Appellant. 

Messrs. Gile and Ormiston, for the Respond¬ 
ents. 

JUDGMENT. 

Heald. J. —The parties are children of a 
Chinaman, Sit Shan, who died many years ago 
and of a Burmese woman, Ma Myit, who was 
his wife. 

Appellant, Ma Sein, sued her brothers. Sib 
Paung and Sein Don, and her sister, Ma Pan 
Nyun, for her share in her mother’s estate. 
She alleged that the share to wbioh she was 
entitled was oue-fourth, and she asked for the 
appointment of a Receiver and the administra¬ 
tion of the estate by the Court. 

The sister did not contest the claim, but 
gave evidence for appellant. 

The two brothers filed a written abatement, 
in which they denied that Ma Myit was 
Burmese Buddhist at the time of her death, 
or that she left any estate, or that if 
she left any estate appellant was entitled to 
a one-fourth share of it or to have it ad- 
minsitered by the Court. They said that their 
father, Sit Shan, was a Chinese Buddhist, that 
he married Ma Myit about 1881. that he sub- 
sequently married a Chinese wife Kyi l^a, that 
he died intestate in 1902, leaving Ma Myit as 
one of his two widows with five children by her 
and Kyin Ya as his other widow with one child 
by her and another whom they bad adopted, 
that after bis death there was a partition of 
his estate in accordance with Chinese Custo¬ 
mary Daw, the three sons being allotted equal 
shares while the widows and daughters got 
nothing, that the adopted son of the Chinese 
wife actually took away his share, and their 
shares remained undivided in the bands of 
their mother and were managed by her as they 
were minors, that the property of which their 
mother died possessed represented their two 
shares of their father’s estate, that Ma 
Myit was a Chinese Buddhist, and that, 
therefore, even if she left property, being sons, 
they would inherit to the exclusion of appel¬ 
lant, who was a daughter. 

The District Court held that the partition 
of Sit Shan’s estate between the three bods 


to the exclusion of the widows and daughters 
was proved, and that, even if Ma Myit died 
possessed of any property. Chinese Customary 
Law would apply, so that only her sons 
would inherit. Appellant’s suit was accord¬ 
ingly dismissed with costs. 

Appellant appeals on the ground that Ma 
Myit was a Burmese Buddhist for the pur¬ 
poses of succession to her estate, and that, 
therefore, appellant was one of her heirs. 

It was recently held in this Court in the 
case of Maung Po Maung v. Ma Pyit Ya (l) 
that the rule of inheritance under Chinese 
Customary Law is that, when a man dies, 
all his property real and personal, is divided 
equally among all his sons, that daughters 
succeed only when there are no sons, and that 
the widow succeeds only when there are 
neither sons nor daughters. It there are sons 
or daughters, the widow has only a right to 
administer the estate and to be maintained out 
of it and a claim for provision for her funeral. 

Sit Shan undoubtedly a Chinese Buddhist, 
so that Chinese Customary Law would re¬ 
gulate the succession to his estate, and the 
presumption that that law would be applied 
renders the story of the partition bold by 
the two sons probable. 

The evidence seems to me to make the mat¬ 
ter certain; appellant’s own witness U. Po, an 
Honorary Magistrate, said that the partition, 
wbioh was made by Chinese elders after Sit 
Shan’s death, was made according to Chinese 
custom, and that the two widows and 
the daughters were excluded, the three 
sons sharing the estate equally. 

The Chinese widow swore that Sit Shan s 
estate was divided by Chinese elders into 
three shares, that Ma Myit’s two sons gob a 
share each and her son got the other share. 
She herself olwmed a share, but it was refus¬ 
ed, and neither Ma Myit’s daughters nor her 
daughter received a share, but she got some 
gold, probably for her daughters. 

The Chinese son, Pwin Lip, also gave simi¬ 
lar evidence. 

I think, therefore, that it is proved that 
Ma Myit did not inherit any part of Sit 
Shan's estate, bub remained in poBsession of 

(l) 74 Ind. Ca3. 933; 1 R. 181: 8 Bom. L. J. 79 ; 
(1923) A. T. (B.) 180. 
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bhab parb of ib wbiob was allobbed to her two 
sons as manager. 

Ib seems probable, therefore, that she loft 
no estate o( her own ; bub 1 do not think it 
necessary to decide that question because I 
am of opinion that the lower Court was right, 
in holding that Chinese Customary Law 
would apply to her estate also, so that, as there 
were sons, appellant being a daughter, could 
nob inherit. 

I do not of course suggest that the Chinese 
Customary Law applies to the estate of every 
Burmese woman who was married to a China¬ 
man. In many oases, I have no doubt the 
wife remains a Burmese Buddhist, so that 
Burmese Buddhist Law would apply to her 
estate, but it seems not unlikely tbat in some 
oases, the wife adopts her husband's form ot 
religion, becoming, to all intents and purposes, 
a Chinese Buddhist, and the evidence seems 
to me to show tbat this was such a case. 

The matter is one of fact rather than of law. 

There can be no doubt that Ma Myit conti¬ 
nued to follow Chinese customs after Sit Shan's 
death. She mourned for him for the period 
of three years prescribed by Chinese cus¬ 
tom, and she put her children, as well as 
herself, into the mourning drees which is 
customary among Chinese and not among 
Burmese. She did nob marry again, the second 
marriage of widows, though permitted, being 
regarded as disreputable by the Chinese. She 
sent both her sons to China to be educated. 
She married one of her two daughters bo a 
Chinaman and she refused her consent bo ap¬ 
pellant’s marrying a Burman When she died, 
she was buried in the Chinese cemetery in a 
grave of Chinese pattern and with the usual 
Chinese monument, although her husband 
had bad bo be buried in a Burmese cemetery 
because there was no Chinese cemetery in exis¬ 
tence at Pyapon at the time when be died 
there. It is true that her burial in the 
Cbinese cemetery may not have been due to 
any wish she had herself expressed, but ib 
seems to me to show that she was regarded 
by the Chinese community at Pyapon as one 
of themselves. Her adoption of the Cbinese 
form and period of mourning, and her sending 
her sons bo China to be educated seems to me 
to show that after her husband’s death, she 
still attached herself to the Chinese com¬ 
munity, that she regarded herself practically 


as a Chinese woman, and that she desired her 
sons to be regarded, and bo rogai’d themselves, 
as Chinamen. 

There is little evidouoo, and, so far as T am 
aware litblo is known as bo wliab are the par- 
oular roligiou'5 observances of Chinese Bud¬ 
dhists. and how they differ from those of 
Burmese Buddhists. Id is natural that China¬ 
men who are Buddhists, living in Burma, 
should, to some extent, observe the religious 
usage of their Burmese Buddhist neighbours 
and much more natural that their Burmese 
wives should do so. There can be no doubt 
that both Sib Shan and Ma Myit did observe 
both Burmese and Chinese religious cus¬ 
toms, bub that fact clearly did nob prove 
that Sib Shan had forsaken his Chinese 
Buddhist relig'on, since it is admitted that he 
died a ChineBe Buddhist and I do not think 
that under the oiroumstances, it goes far 
towards showing that Ma Myit had not adopt¬ 
ed the Chinese form of the Buddhist religion. 

Appellant's own admission as to her mother’s 
mourning, as to her having sent her sons to 
be educated in China, as to her continuing to 
live with those sons who were admittedly re¬ 
garded as Chinamen and with the daughter 
whom she had married to a Chinaman, as to 
her refusal of her consent to appellant’s 
marrying a Burman, and as to her having 
been buried in the Chinese cemetery, seem to 
me bo be sufficient bo show that Ma Myit re¬ 
garded herself as a Chinese Buddhist and 
attached herself to the Chinese community, to 
which her husband and her sons and the son- 
in-law, with whom she lived, admittedly be¬ 
longed, and I would hold that the Chinese 
Customary Law should be applied to her es¬ 
tate. 

Under that law her eons, and not her 
daughters, would inherit, and, therefore, ap¬ 
pellant’s suit was rightly dismissed. 

I would accordingly dismiss the appeal with 
costs. 

Lentaigne, J.—I concur. 

z. K. Appeal dismissed. 



762 


INDIAN OASES 


[1924 


SH1VLIN3APPA V. SBIDMALT-APPA 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 341 of 1922. 

Fel)ruary 13, 1924. 

Praeni Sir Norman Macleoil, Kfc., Chief 
.Tuflfcioe, and Mr. Juafcice Shah, 

SntVUNGAPPA HALLAPPA SADALGI— 
Plaintiff —Appellant 


versus 

SHIDMALDAPPA NORANDAPPA KAPALT 

AND ANOTHER -DEPENDANTS —RESPOND¬ 
ENTS. 


Civil Procedure CoSeiAct V cf PiOfl), 8. i]-~Execu- 
Hon oj decrce^lransfer for execution^Certification, 
what amounts tn^Notification of 'payments—Juri&dic. 
lion to execute decree. 


Where a decree le transferred to a Coart for execu¬ 
tion that Ooatt oontinues to have jucisdiofeioD to ex- 
eoute the decree, until it certifies to the Court mat 
passed the decreet under section 41 of the Civil Pro¬ 
cedure Code, that the decree has been executed, or, 
where it fails to execute the seme, the circumstances 
attending such failure [p. 753, col. 2.1 


Where a decree has once been^ transferred to 
another Ooucb, certification is a very important step, 
for its ooosequence is that the Court to which the 
decree has been transferred ceases to have lutisdic- 
tion bo execute the decree- There must, therefore, 
be a formal certifloation by the Court to ^hioh the 
decree has been traneferrad for execution to the Court 
which passed the decree, [p. 762, ool. 3.J 


The mete faob that certain payments made under 
the deotes are notified to the Court which passed 
the decree does not amount to osrtifioation with¬ 
in the meaning of Beotion 41 of the Civil Procedure 

Code. [p. 752, col. 3.] 


Appeal from the deoision of fchc AssisUnfc 
Judge, Belgaum, in Appeal No. 68 of 1921, 
confirming the order of the Subordinate Judge, 
Gokakt in Darkhast No. 271 of 1920. 


Mr. A. G. Desai, for the Appellant. 


Mr. Nilkant Atmaram, for the Respondents. 

JUDGMENT. -These are execution pro¬ 
ceedings in a decree passed on December 13, 
1906. We are now in 1924, It might be 
suggested that the law of procedure was at 
fault and has been the cause of delay. But 
that is not the fact. The relevant provisions 
of the Coda are quite adequate but they 
have not been complied with, as they have 
not been understood by the Judges in the 
Courts below. The decree was oripnally 


passed by the Ohikodi Court, and was trans¬ 
ferred for execution to the Gokak Court on 
January 11, 1907. The Gokak Court would 
continue bo have jurisdiction to execute the 
decree until it certified to the Chikodi Court 
that the decree had been execute, or where 
it failed to execute the same, the circum¬ 
stances attending such failure. There is no 
evidence whatever in this case that the Gokak 
Court certified as required by law either the 
execution of the decree or the failure to execute 
it, bo the Chikodi Court, and once that fact 
has been realised, it will be seen how the 
lower Courts have fallen into error. 

Certain payments were made under an in¬ 
stalment order of November 96, 1908, and 
those payments appear bo have been noted in 
the register of suit in the Chikodi Court. It 
was suggested apparently in argument that the 
fact of such entry was proof of certification. 
The lower Courts have rightly declined to ac¬ 
cept that argument. It may very well be 
that the Gokak Court informed the Chikodi 
Court that certain payments had been 
made in sabisfactioc of the decree, and in con- 
sequence of such notification certain entries 
were made in the register of suits in the 
Chikodi Court showing those payments. But 
such notification would nob be oertifioation 
under section 41 of the Code. Thereafter Dar- 
khasb No. 340 of 1911 was filed. That darkhast 
was struck off for non-prosecution on June 11, 
1912. The result of the execution is found to 
have been recorded in the register of suits in 
the Chikodi Court. Both the lower Courts 
have now come to the conclusion that the pro¬ 
per inference to be drawn from that is that 
the Gokak Court had made certification to the 
Chikodi Court. We think that such ^ in¬ 
ference is not permissible. Cortifioabion is a 
very important step when a decree has onoo 
been transferred to another Court, for its con¬ 
sequence is that the latter Court ceases to 
have jurisdiotiou to execute the decree. We 
are, therefore, clearly of opinion that there 
must be a formal certification by the Court to 
which the decree has been transferred for ex¬ 
ecution to the Court which passed the decree. 
Another Darkhast No. 370 of 1914 was filed 
bub met the same fate as the previous dar¬ 
khast. When Darkhast No. 294 of 1917 was 

filed, it was struck off by the Gokak Court on 

« 
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the ground that no oertihoato of non-pabisfao- 
tion of the decree had been produced from 
the Chikodi Court. That was an error which 
has not been in any way explained. That 
error resulted in another mistake being made 
because when the unfortuoate creditor appli¬ 
ed in 1919 to tho Chikodi Court for a certifi¬ 
cate it was refused. Nob knowing what 
ho ought bo do, he filed the present dark- 
/lasi on September 13, 1920, in the Gokak 
Court. The Judge represents his action as 
being reminisoenb of a sheep, which failing 
to mind or rather find a gap in a wall, 
attempts to ram its way through.” The simile 
is hardly a happy one as it invites the remark 
that the applicant could not be expected to 
find the gap which had been closed by the 
decisions of the Courts. In our opinion tho 
decree has been resting throughout in the 
Gokak Court and the applicant is entitled to 
execute it there provided he is within time. 
The order of the lower Court will be set aside 
and the darkhast allowed to proceed with 
costs throughout on the respondent. 

2. K. Order set aside. 


RANGOON HIGH COURT. 

Second Civil Appeal No. 178 of 1923. 

January 23, 1924. 

Present :—Mr. Justice Pratb. 

MAUNG SAN MYAING— Defendant 

“—Appellant 

versus 

U PON QTAW— Plaintiff — 
Respondent. 

Civil Procedure Code (Aot V of 1908) 0. XXX17, r. I 
^]dortgage mit’-Party claiming title varavtountt 
whether can be impleaded. 

A znoctgsgd suit oannot bo so ftamod aa to dtaw 
into oontroveesy the title of a third party who is in 
no way oonoeoted with the mortgage sued on and sets 
ap a title paramount to the mortgagor and tho mort¬ 
gagee. [p. 764, ool. 1.] 

faggenoar Dutt v. Bhuban Mohan MUra* 88 0. 496; 

I 0—96 


3 0. L. J. 205, relied on. 

iVj7(i E V. Nga Sin, 
11- (1911) 92, distruguished. 


18 Ind. Cas. 674 ; 1 U. B. 


Appeal from the order of tho District Court, 
Myingyan, in Civil Appeal No. 20 of 1923. 

Mr. Dutt, for the Appellant. 

Mr. Mooherjee, for tho Respondent. 


JUDGMENT. Plaintiff sued for a mort¬ 
gage decree and sale of certain land against the 
morbgagors-defondants Nos. 1 and 2. Defend¬ 
ants Noa. 1 and 2 admitted the olaim. 

The third defendant was added as a party 

because bis name appeared in the revenue 

map as mortgagee and he was in posses¬ 
sion. 


Tho third defendant Maung San Myaing 
admittedly was nob a party to the mortga<»e 
on which plaintiff sued. 

He set up a title paramount, denied that 
he was a necessary party and challenged the 
jurisdiction of tho Court alleging that the suit 
had been undervalued. Plaintiff was granted 
a decree in both Courts against all defend¬ 
ants. 


Third defendant now appeals on the ground 

that he was not a necessary party to the suit, 

that the court had no jurisdiction and that the 

mortgage was not proved against him amongst 
other grounds. ® 


Under O. XXXIV, r. 1, all persons having 
an interest in the mortgage security or in the 
right of redemption must be joined as parties. 

Appellant set up a prior mortgage, whioh he 
alleged had been converted into a sale. It is 
clear from the explanation that a prior mort¬ 
gagee is nob a necessary party to the suit. 

Appellant is in possession and olaims to be 
owner. He challenges plaintiff’s right to 
mortgage the land. 

It must be taken as settled law that the 

QueBbion of his paramount title could not be 
litigated in the present suit. 


--- - --uiKousseam 

Gour s Transfer of Property Act. naraeranhs 

2096,7-8 and 2130. where the aithoritfe'^e 

Cited m detail. 


In Jaggeswa^r Dutt v. Bhuban Mohan Ultra 
U), which is one of the leading cases on the 


(1) $3 0. 426 ; 8 0. L. J. 206. 
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poinfc it was dearly laid down by a Bench of 
fehe Calcutta Iligb Court that a plaiubiff-tnort. 
pagee oaunob be allowed so to frame bis suit as 
to draw into controversy the title of a third 
party, who is in noway connected with the 
mortgage and has set up a title paramount to 
that of the mortgagor and mortgagee, iho 
facts in the case of Neja Paw B v. Nga Sin (2) 
relied upon by the Appellate Court were not 
similar. I hold, therefore, that appoUant was 
not a necessary party to the suit. Appellant s 
contention that the mortgage was nob proved 
as against him must also succeed aud on this 
ground the suit as against third defendant 
ought to have been dismissed. 

It is nob necessary to go into the other 
grounds of appeal. 

The decree against third defendant Maung 
San Myaing cannot stand. 

The appeal is allowed and the decrees of the 
lower Courts as against the present appellant 
will be set aside and the suit against him dis¬ 
missed. Appellant will be allowed costs 

throughout. 

2 ^ ^ Appeal allowed .» 

( 2 ) llllna.lOftfl. 874 ; 1 U. B. R- (1911) 9^* 


BOMBAY HIGH' COURT. 

Second Civil Appeal No. 670 op 1922. 

February 13, 1924. 

Present -.-Sir Normim Maoleoa, Kt.. Chief 
Justice, and Jlr. Justice Shah. 

MAL.HAE NARAYAN PRABHU— 
Defendant -Appellant 

V’‘'rsus 

VISHNU SONU CANADA Pi.aintiff— 

respondent. 


■n AMfiTCA.—'Decrec against person in absontem, 

British Cmrl-BrecUion of 
Tortl^ifgmenUMor, failure of. to rlfeoi-So le m 
ctucution—Suil to set aside sale, matulatuabihiy of. 

A deoMS passed by a foro.go Court egaiesl a person 
• a nuUilv. Where, bowover, suoh a 

"wre. t” nsferred to s' British Court lor enecutiou. 


and bhaijudgmeat-aebtor appaatB m the courseo! the 
exsoution prooaedings and bakes no objeotion 
iucisdiobion of the foreign Court oc the validity of the 
decree and allows his property to bo sold m execution 
prooeedicR^. he must be deemed to have submitted to 
the juri^diotioa of the foreign Court, and cannot 
subsequently be allowed to file a suit to 
the sale on the ground that the whole prooeedmg was 
cull and void as against him. [p. 755, ool. i.J 

Appeal from the deoision of the District 
Judge. Ratuagiri in Appeal No. ^87 of 19-0, 
ooufirming the decree passed by the Second 
Class Subordinate Judge, Malvan m Civil buit 

No. 154 of 1918. 

Mr. A. G. Desai, for the Appellant. 

Mr. K. N. Koyajee, for the Respondent. 

JUDGMENT.— The facts in this second 
appeal are as follows. The Moond Jeteudant 
obtained a decree in the Kudal Court 
Sawantwadi against five persons, the plaintiS, 
his two brothers Gopal and Covmd, and his 
two sisters-in-law Eam^ai and Baibai It 
would appear from the Rozoama m that smt 
that the plaintiff was not served with the 
Lmmons. Gopal and Govmd alone defended 
the suit, in which a decree was passed award 
ing a certain sum of money against the five 
defendants. The appeal against that decision 

was unsuccessful. Thereafter the decree was 

transferred to the Malvan Court in British 
territory for execution. The decree was sent 
to the Colleotor, who attached the properties 
in suit and put them up for sale. ihe 
first defendant purchased the property at the 
auction. The sale was confirmed and posses¬ 
sion was given on Deoembor 20, 191b 

The plaintiff filed this suit in 1918 for a 

declaration that the Jeoree was void and 
unenforceable against him and that, 
the sale of his interest was void. In the 
plaint the plaintiff put his share as one-filth, 

and that of his brothers and 

fifths. He olaimed that he had purchased he 

interests of his brothers and his sisters-m-law, 
but that has been found as a fact to be m 
eorroot by the Subordinate Judge of Malvan, 

who awarded the plaintiff 

junction with regard to one-third of the pro¬ 
perty sold by the Colleotor. Tho 

purchaser, defeudant No. 1. the 

appeal was dismissed on the that tbe 

original deoree was void as against the ptot 

iff and that the auotion-purobaser sho^ 

have known the law with regard to tho nullity 
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of a decree passed by a foreiU'i Oourb a^^ainsb a 
person in ahsentem. 

Now undoubtedly the decree as it stood oC 
the Sawantwadi Court was not binding on the 
plaintiff, and as far as be was oonoorned, ho 
could treat it as a nullity. When the dooree 
was transferred to the MaWao Court for ose- 
oubion, and in oxooution it was sought bo sell 
his property, he could have oouteudod that 
thero was no dooree which could bo executed 
against him, and that undoubtedly would have 
prevented his property being sold in execution. 
But it has been found as a fact that the 
plaintiff accepted the notice of the Collector 
with regard to the sale in execution of his 
property. 3e appeared before the Manilcitday 
and made a statement and said he was ready 
to pay what was due from him under the 
decree. Therefore to all appearances he 
submitted to the decree of the foreign Court, 
and that was perfectly competent for him to 
do. There was no neoessicy for him, if he 
wished to accept the decree, to raise an 
objection to its execution. 

It has been argued before us that the 
Sawantwadi Court had no juriadiebion and, 
consequently, the plaintiff could not consent 
bo its having jurisdiction bo pass a decree 
against him. Bub that is not as a matter of 
fact the proper aspect of the case. The 
Sawantwadi Court bad jurisdiction to pass a 
decree against the plaintiff, and it is only the 
oircumstanoe that he did not submit bo its 
jurisdiction that would prevent the decree 
from being executed against him. But if he 
book no steps when that decree was being 
executed against him in British territory to 
assert his rights against the executing 
creditor, then it seems to us he oanoob now 
seek to set aside the sale which took place 
in the execution proceedings. It would seem 
very strange either in law or in equity that a 
party, who submitted to a decree and allowed 
bis property to be sold in execution, should 
then be allowed to file a suit in order to set 
aside the sale to the prejudice of the rights of 
the auetion-purohaser on the ground that the 
whole proceeding with regard to him was 
null and void. In our opinion, bherr.fore, the 
decision of the Court below was wrong. _ The 
appeal is allowed and the plaintiff s suit dis¬ 
missed with costs throughout. 

2 R Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Oru;inal Uhcree No. 286 

OF 1919. 

August Id, 1923. 

Pyysrnt :—Mr. Justice Mookerjes and 
Mr. .Tustioo Chobzner. 

RANI AMRITASUMUARf DBBl 

AND OTHERS —DEPeN DANTB —. 

Appjsllantb 

virms 

MUN.dHI SERAJUDDIN AHMED 
CHOUDHUBY and others— 

Pl aintifps—Respon dents. 

Civil Procedure Code (Act V of 190'), s. 76, 0. XLI, 
r. ib^Local invcsiigation-'CuMtnisstoner, report of, 
when can be overruled ^Reynatui- Lower Courts toJi^lhcr 
can take view inconsistent with remand order. 

Where a matter has beea refereed to a Commis- 
sioaer for local ioveebigatioa. it is not safe for a 
Court to aob as au expect and to overrule the olabo. 
rate report ol the CommUsioner whose integrity is 
unquestioned, whose careful and laborious execution 
of his task is proved by his report and who has not 
blindly adopted the assertions of either party, [p. 757, 
ool. Q.) 


Surut Soondree D^bea v. Proaonno Coomar Tagore, 
13 M. I A. 607 : 6 B L. R. 677 ; 15 W. R. P. C 20 : 
2 Butb. l\ 0. J. ; 2 Bar. P. 0. J. 682 ; 20 E- R. 
677; Honkee Dumbr Saliee v. Dhullundttr SaJwe, 15 W. 
R. 423 : Kamini Kishore v. Parbariya Ttpperah Baj, 
60 Ind. Gas. 434, followed. 


When a oase is remanded to the lower Court it is 
nob open to it to take a view inconsistent with 
that followed in the order of remand 


Appeal against the decree of the Additional 
Subordinate Judge, Faridpur, dated the 30bh 
July 1919. 

Babus Dwarhanath Chakrabarti, Satis Chan- 
dra Bhattacharya, Jatindra Nath Sanyal and 
Bamapvasad Mooksrjee, for the Appellants. 

Dr. Sarat Gh. Basak, Babus Asitaranjan 
Ghose and Bhupendva Chandra Guha, for the 
Respondents. 

JUDGMENT. —The subject-matter of this 
litigation is a large tract of alluvial land 
formed in the bed of the river Ganges, also 
called Kiibinasha, in the District of Faridpur. 
The plaintiffs claim the land as included with¬ 
in village Bhaga. The defendents claim the 
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land a6 comprised within village Sakhipura. 
The present suit was commouced on the 26th 
September 1907 and torminafced in the Trial 
Court on the 25th April 1910 with a partial 
decree in favour of the plainbih's. The defend- 
ants thereupon appealed to this Court. On 
the 31sb July 1911 the appeal was allowed 
and the decree of the Subordinate Judge was 
discharged. It was declared that the plaintiffs 
were entitled to possesaion of such portion 
of the disputed lands as lay within tho thak 
boundaries of the property known as Bhaga 
ohOiT, ch(XT Datali and chci/f Basti. The case was 
remanded to tho Subordinate Judge in order 
that' the thak boundaries of the chars men¬ 
tioned might be relaid by a Commissioner 
who would be free to take evidence to deter¬ 
mine the trijuDotion point from which the 
thak line was to be lolaid. The judgment of 
this Court which has been reported— Amiiia 
Sundan v. Serajuddin Ahamed (1)—shows 
that one of the points argued in the appeal 
was, whether the decree was to be made on 
the basis of the thak map or the survey 
map. This Court came to the conclusion 
that the decree should be based not on the 
survey map bub on the thak map, after the 
latter had been relaid with as much accuracy 
as practicable. Wo need not recapitulate all 
the reasons assigned in support of this view; 
but one oiroumsbance may be usefully re¬ 
called. This Court found that the features 
of the land had been changed by dlluvion 
which took place in the interval between tlie 
thak proceedings and the revenue survey ; 
consequently, any disagreement between tl:ie 
thak line and the survey line was attributable, 
prima facie, nob to the inaccuracy of the thak 
measurements but to the altered condition of 
the lands surveyed. Tho result was that the 
case was remitted bo the Trial Court for re¬ 
consideration. 

The Subordinate Judge after remand ap¬ 
pointed a Commissioner to hold a local investi¬ 
gation and to prepare a case map so that the 
direction of this Court might bo carried out. 
The Commissioner received tiie commission on 
the 8bh December 1915 and submitted his 
final report on the 2iBt January 1917. Tho 
report of the Commissioner and the annexures 
thereto leave no room for controversy that 
the enquiry was conducted by him with great 

(1) ii9Ind. Oas. 166:19 0.W. N. 666. 


thoroughness. There was a dispute before the 
Commissioner as to how the thak line was to 
be relaid. The defendants urged that the 
starting point bo be adopted was a point 
towards the southwest of the disputed 
land, where the Deara authorities had, in 
1878, posted an iron pillar bo indicate the 
trijunction point of mouzas Bhaga, Nimua 
and the river. The plaintiffs urged, on the 
other hand, that the starting point should be 
taken towards the southeast of the disputed 
land as the trijunction point of mouzas 
Bhaga, Nimua and Tarabunia. The Commis¬ 
sioner rejected the second alternative and 
gave prima facie sufficient reasons for his opi¬ 
nion that the trijunction point of Bhaga, 
Nimua and Tarabunia could not be ascertained 
with reasonable approach to accuracy, and 
that the trijunction points as identified by 
the defendants were correct. The Commis¬ 
sioner further explicitly reooided his view 
that the thak map of char Bhaga could not 
be correctly relaid except by the process 
already adopted by the Deara authorities. 
He then prepared a map on this basis and 
showed the portion of the disputed land which 
fell within the village olaimed by the 
plaintiffs. 

The Subordinate Judge was mot satisfied 
with the result of this enquiry. He held that 
the south-eastern point was entitled to pre¬ 
ference over the south-western point on ac¬ 
count of its proximity to the disputed land. 
He then proceeded to investigate whether the 
tri-juDobioQ point at the south-east corner 
could be presumed to be identical with the 
revenue survey point and he came to the 
conclusion that a presumption should be made 
in favour of the identity of the two points. The 
Subordinate Judge argued that as the south¬ 
east tri-juDotion point was in the middle of the 
island on the bank of a canal, it was not like¬ 
ly to have been affected by river action during 
the season which intervened between the 
thak proceedings and the revenue survey. 
Tho course adopted by the Subordinate 
Judge is in our opinion obviously inadmis¬ 
sible. In the first place he assumes that 
there had been no changes in the situa¬ 
tion of the disputed land during the period 
mentioned. This is directly contrary to 
the finding contained in the jugment of 
this Court. As that judgment had become 
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final, noithor of the partiioa litigant) wan eoti- 
bled bo get round tho oooolusions then udopbed 
on ovidonoe. In the second plaoo, the ‘.mboivli- 
nabo Jud^e assumos that the tn-ianotion 
point had been oorrootly d-^piobod on b!io 
survey map. Tliis was noj'abived by the 
iudf^monb of this Court prouounood on tlie 
last oooasion. What has happoned in sub- 
stanoo is that the Subordinate Judge after 
remand has made a decree on tho basis of 
the survey map which was found unreliable 
by this Court when the order of remand was 
made. 

The Subordiabe Judge stated that tliere 
was wide divergence between the ijouudary 
lines obtained by the adoption of the two 
starting points. IIo had consequently to face 
the question, which of the two positions 
should bo accepted. He rejected the south¬ 
west point on tho arbitrary ground of its dis¬ 
tance from the disputed land. But if a map 
has been accurately drawn, it should, in 
theory at least, be immaterial, from what 
starting point it was rclaid. Accordingly, the 
root question was, which tii-junotion point 
had been ascertained with precision. The 
commissioner selected the south-western 
point. There is this to bo urged in sup¬ 
port of hie view that he thus accepted 
a point which had been previously adopt¬ 
ed by the Deara auohoribios in 1878. The 
Subordinate Judge, on the other hand, pre¬ 
ferred the south-eaebern point. But that 
point itself bad not been ascortained with 
accuracy; its identihoation was based on 
the erroneous and inadmissible assumption 
that the survey map was accurate and re¬ 
liable. We are consequently of opinion that 
the Subordinate Judge has not only taken a 
view'inconsistent with that followed in the 
order of remand but that bis oonolusions are 
based on unwarranted assumptions. 

The Subordinate Judge states in one portion 
of his judgment that the ihak lines do not 
agree with the revenue survey linos. This in 
fact was emphasised in the order of remand 
and reasons were given why the thak map 
should in the present case have preference 
over the survey map. The respondents have 
inddentally suggested that it is probable that 
neither the thak map nor the survey map is 
entirely reliable. If this be the fact, the res¬ 
pondent plainly cannot be benefited thereby. 
The gnly result of such a oonolusion would be 


tlmb the foundation of M'O'r claim would dif?ap- 
poar. The l)mden lie"? upon the pluintills to 
esbabli-^h that tho diopul' d land is vvitliin the 
village hold by tliom. Jf Mie huunilarit-R uf tboir 
village cannot he located v.Mli fair approach to 
pivoision, uodocroo ca-i Ijo in tiioir lavour. 

We need nob dov<'lop thin point iurthor, ho- 
causo tho dofondaiits have not, in tliib appeal, 
attacked the entire deoroo and liave proceeded 
on the aseumptiou that the thak boundary 
line was correctly rduid hy the commissioner. 

Wo may point out bnaily that the method 
adopted by the Subordinate Judge was liable 
to lead to error and was disapproved by the 
Judicial Committee in tho case of Surut 
Soondrec Debea v. tioaonno Coomar Tagore (2). 
In that case, a question arose as to the title 
bo char lands thrown up by the river Brahma¬ 
putra. A commissioner was appointed to 
make a local investigation and the Trial 
Court made a decree in conformity with his 
report. This Court, on appeal, adversely 
criticised the report and made a decree “on an 
examination of the maps filed in the cause 
and on the explanations and arguments of 
the plcadere on both sides." Tlie Judicial 
Committee reversed the decision of this Court 
and deprecated interfereueo with tho result of a 
long and careful local investigation except upon 
clearly defined and sufficient grounds. The 
same view was adopted in Monkee Dumbur 
Sahee v. BhuUundur Sahee (3) and Kamini 
Kishore v. Parbartya Tipperah Baj (4). In 
circumstances like these, it is nob safe for a 
Court bo act as an expert and to overrule the 
elaborate report of a commissioner whose 
integrity was unquestioned, whose careful and 
laborious execution of bis task was proved 
by his report, and who had nob blindly 
adopted the assertions of either party. 
We need not go minutely into the details, 
bub we see no ground for impugning the 
accuracy of the conclusion of the commis¬ 
sioner upon what must be regarded as the 
broad and cardinal issue whereon the deter¬ 
mination of this case depends. On the other 
hand, we are unable to see any satisfactory 
grounds for the assumption which is the 

(2) 18 M. 1. A. 607 ; 6 B. L. R. 677 ; 15 W. R. 

P. 0. 20 ; 2 buth P. C. J. SuS ; 2 Bar. P. 0. J. 682 ; 20 
E. K.C77. 

t3) 15 W. R. 423. 

(4) 60 iQd. Cas. 434. 
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foundafeion oE bho iudgment of tbo Subordinate 
Judge and U in conflict with the order of 

remand. 

The result is that this appeal must be al¬ 
lowed, the decree made by the Subordinte 
Judge on the 30th July modified and a decree 
made in favour of the plaintitTs in accordance 
with the report of the commissioner Babu 
Joges Chandra Dae Gupta, dated Slst January 
1917. Tbo report of the commissioner and 
the map annexed thereto (before it was 
modified according to the direction of the 
Subordinate Judge issued on the 21st July 
1919) will be treated as part of this decree. 
The appellants aro entitled to their costs in 
this Court. The hearing fee is assessed at 
ten gold mohurs. 

g g D Apt^al allowed. 


BOMBAY HIGH COURT. 


Second Civil Appeal No. 25 of 1923. 


Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah, 

February 12, 1924. 

3EHEABI 3ADULLA KHAN MOKA3I 
—Plaintiff—Appellant 

versus 

BLSMIDLABI SADEDDDIN 
KAJI— Defendant— 
Bespondent. 


Civil Procedure Code {ActV of 1908), 0 XXll, r. 4 
Death of defendani—Ugai rc^rcsenialivcs, ad, 

whether must be breught on record. 


Where a defendant dies during the pendency of a 
suit, it 13 auffioient for the plaintiS to put one of the 

heitflof the deceased on the record as hia 1^8^^ «' 
presentative. who will then represeot the o 

the deceased for the purpo-os ol the suit. If the other 
heirs of the deceased wish to be ropiesented in the 
suit they can apply to be substituted m his place, 
[p. 7&Si ool. 2 & p. 759, ool. 1 j 


Kadir Uohideen Marakkayar v. Muthukrishna 
Ayyar, 36 M. 230 ; 12 M. L. J. 968, relied on. 

Appeal from the decision of the First Class 
Subordinate Judge, A. P., at Satara, in Appeal 


No. 108 of 1921, modifying the decree passed 
by the Second Class Subordinate Judge at 
Wai, in Civil Suit No. 379 of 1916. 

Mr. A. G. Vesai, for the Appellant. 

Messrs. Y.V. Bhandarhar and P.B. 
for the Respondent. 

JUDGMENT.—The plaintiffs filed this 

suit to obtain their shares in the suit 
property. There is no dispute with re¬ 
gard to the shares of the parties. The 
only question that arises in this appeal is 
whether the lower Appellate Court was right 
in holding that properties 32, 36 and 39 to 
42 did not belong to Mahomadkhan. There 
can he no doubt that this decision was 
right. These properties were sold in execu¬ 
tion of the decree against Talumiya so far 
back as 1873, and they were purchased by one 
Balkrishna Sapre. He got symbolical posses- 
sion in 1877. He filed Suit No. 143 of 1899 
against Mahmadkhan for actual possession. 
The suit was dismissed in the lower Court, and 
before the appeal which was filed was decided 
Mahmadkhan died leaving a widow Sahebbi 
who was put on the record as his legal repre¬ 
sentative. The appeal was successful. Pos¬ 
session was decreed in 1902 while the second 
appeal filed by defendant No. 2 was dismissed. 
Sapre’s widow sold this property to the seventh 
defendant, who had been in possession of it, 
we are told, on behalf of the second defendant, 
for a thousand rupees. It is perfectly clear, 
therefore, that this property went out of the 
family so far back as 1873, and no suggestion 
has been made to show how it was possible 
for it to be restored to the family unless it 
bad been acquired by adverse possession. The 
only contention that the appellants could raise 
was that the appeal against the decree in Suit 
No. 143 of 1899 by which the auction purcha¬ 
ser got actual possession was not valid against 
any of the heirs of Mahmadkhan except his 
widow who had been put on the record. That 
point, however, was decided in Kadir Mohi- 
deen Marakkayar v. Mtithukrishna Ayyar (1). 
That case makes it clear that it is suffi¬ 
cient for the plaintiff in a suit, if a defendant 
dies, to put one of the heirs on the record as 
his legal representative who will then repre¬ 
sent the estate of the deceased for the purpose 
of the suit. As the learned Judge points out 

(1) 26 M. 280 ; 12 M. L. J. 868. 
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ib would bo impoaaiblo for a plaintiff to 6nd 
out who aro all tho heirs of a deooasod dofoml- 
ant, and it is for those who olaim to bo heirs 
to oome in if they wish to bo reprosautod m 
the suit. It was contondod that defendant No. 

7 bought Mahmadkban’s estate on hohalf of 
the heirs of Sapre’s widow. That is a ques¬ 
tion which could uot possibly he decided in 
this suit, aud must bo loft for any further 
proceedings which the parties may bo advised 
to take. Assumiug that defendant No 7 ob¬ 
tained possession of the property ho was only 
in possession as a trespasser, the title being in 
Sapre. Sapro s widow was entitled to sell to 
him and that property could uot be moludod 
in the present suit for partition. Whether 
any of the members of tho family have any 
cause of action against defendant No. 7 on ac¬ 
count of his purchase from Sapre s widow re¬ 
mains at present undeoided. The appeal is 
dismissed with costs. 

„ ,, Appeal dismissed. 


RANGOON HIGH COURT. 


A flftle-dood ooutainod an agroeinoat for to-parobase 
ia the foMowiug torm^ Will ro-xoll lo the voador 
at hta roqaoi’t withio three year^ for ” bat 

the anioinit of tho oou^iJeralioii wm oniitlod. Id a 
suit by the vendor for reotilioiit’iou of tho deed by 
ia^ertion of the amouut of the cousuier.itiou : 


that the omi^aioii w-is ilue either to an 
oversight of bo'h pattio'. which would amount to a 
common O) “ mutual miHako. or to tbo aotion of 
the doleudaut, ou wh-*:Ao ioetr iction4 tho deed was 
prepared in order that he might ^mb-O’iaeatly _ take 
advantrge of tho omi^.-ion a<< against the plainti0, 
which would amount to fraud ou his part, and that, 
in either case. evidouOB was admissible to till tn the 

blank l fo. ICO. ool. 2.1 


(• 2 ) that looked at from another point of view, the 
deed was a mortgage by oouditional sale, and the 
mol'tgagor under sootion fiO of the Tran^^fer of 
Property Act, entitled to redeem the mortgage, in the 
absecoe of aspecifio agreomeDt to the contrary, on 
payment of the mortgage money, that is to say, in 
tho present case, the amount of the oclvinal loan, 
[p. 160, ool 2.] 

Appeal againsb the decree of bbe Disbriob 
Courb, Myaungmya, in Civil Regular No. 9 
of 1922. 

Mr. Surty, for bho Appollanbs. 

Mr. iU. C. Naidu, for the Respondent. 

JUDGMENT. 


FihST Civil Appeal No. 60 of 1923. 


January 23,1923. 

Present Mr. Justice Lentaigne and 

Mr. Justice Carr. 


MAUNG PE GY I and othebs— 
Defendants—appellants 

versus 

HAKIM ALDY—Plaintiff- 
Respondent. 

n n.,?,,./ Art a of 1877), S. Evidence Act 

a o/1872), S8. S2, jtrovho I, U3—Truns/i.‘r cf 
Artnv of isS2), « 3 . 68 (c), liecUUcahou of dad^ 

left blank—Evidence of aviountj adwtss*- 
bility of-~Uortgage by condiiwnal sah—Utdempltm 

Uorlgago mom- 

31 ol the Sfooiflo Relief Aot entitled a party 
to a dooument on thl ground of fraud o. 

inUo?iou ol Z Where. 

Sr sr M 


Carr, J. -On the 30bh April 1920, by the 
registered deed, Exhibit 1, the plaintifl- 
respondonb conveyed hislaodi measuring 33 98 
acres, to the defendants for a sum of Rs. 600. 
The deed contained also an agreement for 
repurchase by the plaintiff within three years. 
Tho amount to be paid for bbe repurchase was, 
however, loft blank. 

The plaintiff sued for speoiOo performance of 
this agreement and for rectiOcation of the deed 
or in the alternative for its cancellation. (Ho 
also alleged that the defendants had dispos- 
eessed him of an adjoining bolding which is 
referred bo as au “ extension " but which in 
fact is larger in area than bho original holding. 
This land he alleged that he had himself 
cleared and brought under cultivation. He 
prayed for possession of this land.) His con¬ 
tention as regards bbe repurchase was that the 
price was bo be the original sum paid by him, 
he paying intorosb in the meantime and 
remaining in possession of bho land. 

The defendants alleged that the land was 
to be repurchased at the market price obtain¬ 
ing at the time of repurchase, and alleged 
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that) plaintiff remained in posaessioD aa tbeir 
tenant, payinR rent, nob infeereafc. (As regarda 
the adjoining holding they alleged that they 
themeelvea cleared and brought it under 
cultivation.) 

Tbo DUtricb Tudge gave the plaintiff a decree 
as prayed and the defendants now appeal. 

The sixth ground of appeal alleges that 
plaintiff did not exercise his right of ropur- 
ebaso within three years. This is obviously 
wrong, since the suit was 61ed within two 
years of the date of the deed. 

The fifth ground is that the Court (wrongly 
described as the Appellate Court) erred in 
finding that the “extension” was made by the 
respondent. 

On this question I have no hesitation in 
agreeing with the District Judge that the ex¬ 
tension was made by the plaintiff-respondent. 
His story is strongly supported by his witnesses, 
who are all persons likely to have a knowledge 
of the facts. On the other hand the appel¬ 
lant’s story as to his clearing is extremely 
vague and unsatisfactory, as is the evidence 
of bis witnesses. The appellant did not 
in fact work the purohas^'d land himself and 
it is unlikely that he would employ coolies to 
clear the adjacent land. He himself has 
very inadequate knowledge of bow much 
laud he got cleared and what it cost 
him. His witnesses, too, appear to know 
very little about the matter. The impression 
created by their evidence is that had they 
been asked to point out the land to which they 
refer the majority of thorn would have been 
unable to do so. And they all live (except Po 
Tun) at a very considerable distance from the 
land. The first ground is to the effect tliat the 
lower Court should nob have admitted oral 
evidence to fill up the blank. Section 93 of 
the Evidenoo Act is relied upon and that 
section read with Illustration {b) certainly 
seems to bear directly on this case. On the 
other hand proviso 1 to section ^2 allows 
proof of any fact which will entitle any per¬ 
son to any decree or order relating to the 
document ' such as fraud—or mistake in 
fact or law.” And section 31 of the Specific 
Relief Act entitles a party on the ground of 
fraud or mistake to have a document rectifi¬ 
ed so as to bring it into accord with the real 
intention of the parties. Reading these pro¬ 
visions together 1 am of opinion that if eithef 


fraud or mistake be established evidence to 
fill the blank can be admitted. 

Rendered freely the relevant part of the 
deed reads as follows':—• '* (l) will resell to the 
vendor at his request within three years for 
Rs. .” Tho amount is all that is omitted. 
The only possiljle inference from this is that 
it was intended to insert the amount of the 
pr'ce for repurchase. And the omission to 
insert it can be attributed to only one of two 
reftsoae. Bitlier it was omitted owing to an 
oversight of both parties, which would amount 
to a common or “mutual” mistake, or it was 
intentionally omitted by the defendant, on 
whose instructions the deed was prepared, in 
order that he might subsequently take advan¬ 
tage of the omission as against the plaintiff. 
That.would amount to fraud on his part. 

I am of opinion, therefore, that evidence on 
this point may be admitted. And on the 
evidence on the record I have no hesitation in 
agreeing with the finding of the District Judge 
that the plaintiff’s version is correct and that 
the amount agreed upon was Rs, 600, the 
same as the consideration for the original sale. 

In my view, therefore, the appeal fails. 

The deed may be looked upon in another 
light. On the face of it the deed is clearly a 
mortgage by conditional sale as defined in 
section 58 (c) of tiie Transfer of Property Act. 
That being so in the absence of a specific 
agreement as to the payment of a different 
sum for redemption the mortgagor is entitled 
bo redeem on payment of “mortgage money,” 
under section 60 of the Act. The mortgage 
money can in such circumstances mean only 
the amount aotually duo under the deed, in 
this instance the amount of the original loan. 
From this point of view also the plaintiff is 
entitled to tbo relief sought. 

1 would, therefore, dismiss this appeal with 
costs. 

Lentaigne, J. —I concur. 

z. K. Appeal dismissed* 
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BOMBAY HIGH COURT. 

Civkj Appeat, prom Order No. 54 op l9‘2-3. 

Fobruavy 38, 1924. 

VUAYA SINGH DATTATIRAO THOBAT— 

Plaintifp—Appuoant 

SHIVAJIRAO NARAYANABAO THOBAT 

AND OTHERS —Defendants —Respondents. 

Civil PrjCi'durfi Code (Jci V of 1^03), O. XXII, rr, 9, 
O^Di'ath of plavMiff—Ahatcincni — AppHcatson to 
bring legal representatives on record, wheDier can he 
treated as one to set aside abatcrncr.t^rroccdure. 

Where an application to bring the ropraaentabive^ of 
a tlocoased party on tho rooord ia made aitor the aaib 
haa abated, tho application should botr. atod as one 
to set aside the abitomeot under 0. XXII. r. 9 of the 
Civil Prooeduta Oodo and should be disposed of as 
such. [p. 761, ool. 1.] 

Appeal from an order passed by ibe Joint 
First Class Subordinate Judge, Satara, in 
MisooUaneoug Application No. 58 of 1921. 

Mr. H. a Coyafec, with Mr. D. C. Vtrkar, 
for the Applicant. 

Messrs. Kanga, S. S. Patkar and A. A. 
Adarkar, for the Respondents, 

JUDGMENT.— This is an appeal from 
an order dismissing the application by one 
Tarabai on behalf of the minor Vijayasiug to 
set aside the abatement of the suit which 
was bled by the minor’s father. Tiio father 
died on August 30,1920, According to the 
law of limitation then prevailing the su\t 
would abate on February 23, 1921, unless an 
application had previously been made to put 
his legal representatives on tho record. But 
on January 1, 1921. Act XXVl of 1920 came 
into force under which the period of limitation 
for putting the legal representatives on the re¬ 
cord was reduced from six months to three 
months. Tho application on behalf of the 
minor had then to be made before January 1, 
1921. But it was not made until February 
28, and as the suit bad then abated, tho pro¬ 
per application to make to the Court was to 
set aside the abatement. The Court, instead 
of amending the application so as to make it 
one under O. XXII, r. 9. Civil Procedure 
Code, rejected the application as being made 
under O. XXII. r. 3, and bo beyond time. On 
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July 30. 1921, a fresh application was made 
to set aside the aiiatomont of tho suit. Tho 
Judge, on June 16, 1922, rej'/oted tho applica¬ 
tion on tlie ground that the delay in making 
the application could uot be excused aud ex¬ 
pressed an opinion that an appeal ought to 
have been filed against tho order on the previ¬ 
ous application. We think that the mislako 
in this case arose from the method of dealing 
with the first application of February 28, 
1921. If that application had been consider¬ 
ed as an application to set aside the abate¬ 
ment, even if the Judge bad refused it, an ap¬ 
peal in the oircumstanoes of the case should 
have been successful. We do not think that 
the minor should bo prejudiced by the fact 
that the proper remedy was not suggested to 
him by the Court. Wo set aside the abate¬ 
ment of the suit and place the minor through 
his next friend on the record. 

Tho appellant should pay the costs of this 
appeal, of the application in tho lower Court, 
and of the civil application for excuse of delay 
in filing tho civil extraordinary application 
wl)ich can now be rejected. 

Z. K. Order set aside. 

PATNA HIGH COURT. 

Civil Revision No. 324 op 1933. 

January 3, 1924. 

Present : —Mr. Justice Jwala Prasad. 

JWALA PRASAD THAKUR MAHTON— 
Decree-Holder—Petitioner 

versus 

JHAMAN MAHTON and others — 

Judgment-Debtors—Opposite PARTy. 

Liniilati^^ Act {IX of 1908), s 18—‘Civil Procedure 
Code (Act V of 190B), 0 XXI, r. 90— Kxerulion of decree 
^Sale, application to set aside—Limitation—Fraud 
by decreC'holder, effect of. 

A deoreo-boldor who is oooe gaiUy of fraud in 
btiogiog about aa execution sale and keeping the 
judgment-debtor in ignorance of it, mu^^t shew that 
opportunity wa^ ofiered to the judgtnsnt-dobtor to 
discover the fraud and that the fraud was ia fact 
dispelled subsequent to the sale. Otherwise the 
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fraud onoe com .)itt9awoaVloioHQ.i9 and the judg- 

meat-debsor wo.ild bo eatitlod to the b^Dadt of the 
provMioa-.of <ioobioa 18 of the liim’tatioQ Ac, m 
makica an application for the sotting aside of the 

aaU. [p ^ ^ 

Cas6-hiiv ditcussed. 


Applic'iVion a^ainsh aa onler of the Addi¬ 
tional DIfitrint Judge, Patna, dated the 26fch 
June 1923, reversing the ordorof the MunsilT, 
Bihar, dated the 30th November 1922. 

Messrs. K. P. Jayaswal and B. C, Sinha» 
for the Petitioner, 

Mr. Brij Kishore Prasad, (or Mr. Shiveshwar 
Dayal, for thn Opposite Party. 

JUDGMENT.— This is an application 
against the appellate order of the District 
Judge, dated the 26th Jane 1923, setting aside 
an auction sale. The decree holder purchaser is 
the appellant petitioner. The sale took place 
on the 26th March 1922. and was confirmed 
on the 2l6t April 1922. The application to 
Bofc asule sale under O* XXi| r. 90 

was filed on the ‘20th July. 1922, that ia, threa 
months after the date of the confirmation. In 
order to get over limitation the judgment- 
debtor alleged fraud in suppressing the process¬ 
es. The petition for setting aside the sale 

runs as follows : — 

" That the decree-holder executed the said 
decree out of sheer mala fide intention, having 
got all the processes, i.e, notices, atbaoh- 
ment, sale proclamation, etc., served hala bala 
and has himself by fraudulently bringing the 
property of the judgment-debtor to sale, pur- 
cased the property for an insignificant price .. 
that the decree-holder did so fraudulently and 
with intent to purchase the kasht \bala' bala, 
so that there might not be a gathering at the 
sale and tho judgment-debtors might remain 

in dark.; that owing to the fraudulent 

service of processes bala bala there was no 
information of the exeeution proceedings to 

the judgmont-debtrs.they camo to 

bnov 7 of the sale, etc., all of a sudden when 
the Court peon went for delivery of possession, 
whereupon on further inquiry the fraud prac¬ 
tised by the decree-holder was discovered 

.that owing to non-service of the 

execution procossee in the mofassil there could 
not be bidders at the sale and tbe decree-holder 
fchv-1 got the opportunity of purchasing the 
propoTby worth Rs. 400 for an iusignifioauh 


sum of Rs. 64 only . ..and that had there 

been any information of the execution proceed- 
ings they would not have allowed their pro¬ 
perty to be sold for bare Rs. 64 which is 
calculated to be much to bh._ir detriment. 

The Court below held:— 

(1) That the property worth not less than 
Rg 500 was sold for a grossly inadequate 
price of Rs. 60 ; 

(2) that there was material loss to the 

judgment-debtor ; 

(3) that this loss was due to material 
irregularity in deliberate misstatement and 
under-valuation and to the suppression and 
non-service of notice under O. XKI, r. 22 of 
the Code of Civil Procedure ; 

(4) that the non-sorvioe and suppression of 
processes was with the mala fide motive on 
the part of the decree-holders to purchase the 
property themselves and to keep the know¬ 
ledge of the pend-ng execution and sale from 
the judgment-debtors ; 

(5) and that the judgment-debtor was kept 
out of the knowledge of the sale and his right 
to apply for setting aside the sale 

O. XXI, r. 90 at the time when the dakhaUe- 
hani was executed. 

Upon these findings bho'Court below set aside 
the sale, holding that the sale was illegal, 
irregular and fraudulent and that the judg¬ 
ment-debtor was kept out of the knowledge 
of the execution proceedings and the sale, and 
of the right to apply under O. XXf, r. 90 by 

fraud p-\oti8od by the decree-holder; and 
consoquonbly the judgment-debtors are entitled 
under section 18 of the Ijimitation Act to 
apply for setting aside tbe sale within 90 days 
from tho time when the fraud became known 
to them and they had knowledge of the sale. 

Those are findings of fact and are nob 
oapablo of being challenged in revision. The 
learned Counsel for the decree-holder pur- 
chaser urges that the judgment-debtors ware 
not entitled to the benefit of section 18 of the 
Limitation Act, inasmuch as the finding as to 
their having been proveatod from getting any 
information of tho sale is wrong, for there is 
no allegation in the petition for setting aside 
the sale, or in the evidence, of any fraud 
having been committed by tbe decree-holders 
in keeping the judgment-debtors ignora^ o 
tbe sale and their right to apply uuddf U. XXi| 
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r. 90 to set aside the sale. In order to'appro- 
olate this argument, 1 have ooneidered the 
petition and the evidenoo. The ease of thu 
iudgment debtor has been that on account of 
the fraud and dishonesty the processes in 
execution were altogether suppressed and 
that they were kept out of the knowledge 
of the execution and the sale by the fraud 
of the decree-holders who wanted to pur¬ 
chase the property themselves. It is clearly 
stated both in the petition as well as in the 
evidence that the fraud practised by the deo- 
ree-boldors resulting in the ignorance of the 
judgment-debtors of the sale continued till 
ihQ dakhaldehani when for the hist time 
they came to know of the execution and 
the sale, and the fraud was dispelled. In 
such a case the decree holders once guil¬ 
ty of fraud in bringing about the sale and 
keeping the judgment-debtors ignorant of 
it must show that opportunity was ollered 
to the judgment-debtor to discover the fraud 
and that the fraud was in fact dispelled subse- 
Quent to the sale, or else the fraud onoe com¬ 
mitted would continue: vide Bahiinbhoy liabi- 
bhoy V. Charles Agnew Turner (1). The princi¬ 
ple there enunciated was applied by Bose, .1. 
recently in Mahalnr Ham v. liambaliadur 
Dubey (2) and in tbe case of Dirgopal Singh 
V. Kewai Kishun Singn. Civ. Rev. No. 377 
of 1923. 1 have considered tbe authorities 

cited at the Bar during the hearing of the 
case: Jagdha/r Missir v. Dhorai Khaiwa (3) ; 
Bobu Das Narayan Stngh v. Mtr Muhum- 
mad y-wstt/fl); BahimOhoy Babibhoy v. Char> 
les Agnew Tufner {,1)\ Makabir Bam v. Bam- 
bahadur Dubey (2), and Kumar Chandra Kis^ 
hore B<yy Chowdhury v. Basaral Ali Chow- 
dhury (5). These cases do not help the peti¬ 
tioner, inasmuch as in the present case Iraud 
was specifically alleged in the decree-holders 
suppressing tbe notices and theprooesBes and 
thus keeping tbe judgment-debtors ignorant of 
tbe sale until tbe dakhaldehani. The Iraudulent 
acts whereby tbe judgment-debtors were kept 
ignorant of their right to apply to set aside tbe 
sale have also been found by the Court below. 

(l) 17 B. 841; 20 I A. I. ; 6 Sar. P. 0. 26C ; 17 

liid. Our. 40 ; 9 led. Pro 6 ) 222 (P. 0.). 

l9) 72 Ind. Ctf. €26; 4 P. L. T. 806; (1928) A 1. K. 
(Pat.) 486. 

(8) 67 Ind. Caa. 404. 

(4) 61 Ind Caa ; 628 ; 2 P. L. T. 401 ; (1921) Pat. 
161 ; 8 U. P. L. B. (Pat.) 88; 6 P. L. J. 819. 

(6) 44 lad. Caa. 788; 97 0.LJ. 476 ; 99 0.\V.N. 627 


The application is, therefore, dismissed 
with costs. Hearing fee two gold mohurs. 

K. Applicalion dismissed. 


BOMBAY HIGH COURT. 

Second Civn. Appeal No. C69 or 1922. 

February 3, 1924. 

Present ;—Sir Norman Maoleod, 

Kt., Chief Justice, and Mr. Justice 

Shah. 

KRIrillNAJI SONJI GAWADB- 

Plaintiff -Appellant 

versus 

SADANAND MAHADEV THAKUR 

AND ANOTHER—Defendants 

—Respondents. 

Dekhkan Agncuiiurhts RclicJ Act (A’F//o/1879) s. 
15 D — Li’nfruOow Act {IX oj 1908) Sch. /, Art 134— 
Mongogc by member oJ j dm family—Sale of equity of 
Tcdchiptioi}.^Suit to redeem mortgage^ inainiatnabiUly 
of ^Limitation. 

A suit UQder jjootion 15 D of the Debkhan Agci- 
ouUuri.^t^’ Relief Aot will only lia on the pres'umption 
that there is a mortgage in exiacence by an agcioultu- 
riat., and an i^sua whether or not thd mortgage la in 
oxinUuoe uauDot be entertained in auoh a suit. 

C;«aJi(ia6Aai v. Ganpati, 86 Ind. Caa. 617 ; 18 BL. 
B. 763, referred to. [p. 764, ool. 2.] 

J. and K, two brothers, fromeil a joint Hindu fami¬ 
ly. in 1808 J mortgaged oerlaia property belonging 
to tbe family and 5!boiUy afterwards sold the equity 
of redemption of the property to tbe mortgagee, who 
sold the property to the predeoessor-in-interesb of the 
defendant in lh73. In 1914 plaintifi putohaaed the 
share of K. in the property (tom K's auooesaors-in-in- 
tereat and thereafter brought a suit to redeem the 
mortgage under tbe proviaione of the Dekkhan Agci- 
oulturiats’ Belief Aot ; 

Held (1) that the share of K in the property 
having been sold by hia brother J in 1973, tbe former 
ooold challenge tbe sale within twelve years of his 
coming to know of it; fp 764, ool- 2.J 

(2) that K's lack of knowledge of the sale oould not 
ta presumed at this distance of time, and the sale 
oould not. therofore, now bo challenged by the 
plaintifl who claimed under K ; [p. 764, ool 2.j 

(8) that tbe predeoeaaor of the defendants having 
putohased the whole property and not merely the 
mortgagee rights from tbe mortgagee in lb78, the 
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fluU wa^ barred bv Article 1 M of Schedule I to the 
Limititioa Acl: [p. 7C4,ool. 2.] 

U) that, in any oa?^e, as the existence of the mott- 
cace was in dispute, ?- suit under section 15 D of the 
Agriculturists’ Hclicf Aol was not maintainable, 
[p. ICA, col. ?.] 

Api^eal fretn the decision of the Fii'fit Class 
Subordicate .ludge, A. P., Satara, in Appeal 
No. 2 ct 1921, roversing the decree of the 
Subordinate Judge,Devgad, in Civil Suit No.-l3 

of 1919. 

Mr. K. N. Koynjee, for the Appellant. 

Mr. ib- ' i^lihale, for Mr. B. V. Desai, 
and Mr. T. N. 11 ^»iaua//car, for the Respon- 


dents. 


JUDGMENT. 


Macleod, C. J. —The plaintiff sued for an 
account of the amount due under the mort¬ 
gage referred to in tha plaint to the mortgagees 
under the Dekkhau Agriculturists* Belief Act. 
The property was originally held in equal 
aharcf, one of which belonged to Bam Naroii 
and the other to two brothers, Jiva)i and 
Kueaji, Jivaji being the elder brother of 
the joint family consisting of two brothers. 
Ram Naroii and Jivajl together mortgaged 
both sbaroe to ono Anant Laxman on Marob 
17, 1S68. Ram Naroji’s share in the equity 
of redemption was sold subsequently at a 
Court sale aud purchased by one loshi who 
convoyed the same to the grandfather of de¬ 
fendants Nos. 1 and 2 by Exhibit 6S in 1872. 
Jivaii within two or three paonths of the 
mortgage sold his share in the equity 
of redemption to the mortgagee Anant. 
Anant’s son by Exhibit 55 in 1873 sold 
Jivaii’s and Kusaji’s share in the equity 
of redemption to the grandfather of defend¬ 
ants Nos. 1 and 2. Tlie Trial Court held 
that the plaintiff had obtained a sale-deed in 
respect of the whole property belonging to 
Ram Naroji, aud Jivajiand Kusaji, from the 
son of Ram Naroii and from Kashi widow of 
Shivram Babaji, the grandson of Kusaji Babaji, 
This purchase was iu 1914. The Trial Court 
held that Ram Naroji a share in the equity of 
redemption having boon sold through the 
Court bis rights were extinguished. He held, 
however, that Kuraji was nob bound by his 
brother’s sale of the equity of redemption 
and declared that Rs. 399 8-0 was the amount 
due under the mortgage of the other half 
belonging to Jivaji. In appeal that decision 


was sot aside. The Appeal Court held that 
in the absence of any pleading as to the 
validity of the sale by Jivaji to Anant the 
Court could not enter into that question. 
The learned Judge also held that if the plead¬ 
ings of the plaintiff had challenged the validity 
of Kusaji’s share, a suit of that nature under 
section 15 D of the Dekkan Agrioultunsts 
Relief Act could not lie. Accordingly he dis¬ 
missed the plaintiff’s suit. 

On a consideration of these facts it would 
be strange if a purchaser from the heirs of 
Kusaji in 1914 cculd now file a suit for an ac¬ 
count of the mortgage of 1868 on the ground 
that his brother having sold the equity^ of re¬ 
demption in the same year without his oon- 
senb ho was entitled to disregard that sale and 
plead that his share never passed at all. 
Kusaji would have had a right to dispute the 
alienation as soon as it came to his knowledge, 
and his suit challenging the alienation would 
be barred after twelve years from the date of 
his knowledge. "Wo have to presume for the 
purpose of the appellant s argument that 
Kusaji had no knowledge of the alienation and 
I see no reason why at this distance of time 
we should make that presumption. Apart 
from that, the ancestors of defendants Nos. 1 
and 2 having purchased from the mortgagee 
the whole property and nob merely the mort¬ 
gagee’s rights, clearly Article 134 of the 
Indiau Limitation Act would apply and the 
purchaser would be entitled to retain the pro¬ 
perty if no suit was brought to set aside the 
sale within twelve years of the transfer. That 
point does nob seem to have been considered 
in either of the Courts below bub it does seem 
to me to be an absolute answer to the plaint¬ 
iff’s case. .. 

There is a further point that this suit 

does not lie under section 16 D of the Dokhan 
Agriculturists’ Relief Act which merely provi¬ 
des that “ Any agrioulturiet whose property is 
mortgaged may sue for an account of^ ^ ® 
amount of principal and interest remaining 
unpaid on the mortgage and for a decree deolar- 
ing that amount." Then by sub-section 131 
**at any time before the deoro© in the * 
signed the plaintiff may apply to the Lour 
to pass a decree for the redemption ® 
mortgage.’’ It will bo seen, therefore, that a 
suit of that kind will only lie on the presump¬ 
tion that there was a mortgage in existent 
by an agriculturist and that an issue whet 
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or not a mortcago was in existonco could not 
be entertained. In Chandabhui v. Gimpoti (l) 

“ tbe plaintiffs filed a suit to rcdoena a mort¬ 
gage under the provisions of tbo DekUban 
Agrioultrists’ Relief Act, 1879, praying that 
a sale-deed subsequently executed by their 
mother of some of tbo mortgaged lands to 
defendants be cancelled as fraudulent. It 
was held that the suit was outside tbe scope of 
section 3, cl. ( 2 ). of the Act, because the suit 
was not a mere suit to redeem, but was a 
suit primarily for the setting aside of a 
fraudulent deed of sale.” In this case if 
tho plaintiff could disregard outlroly the 
alienation by Jivaji tbe suit would certainly 
come within the provisions of section 15 D of 
the Dekkhan Agriculturists’ Relief Act. He 
contends that there is no necessity for him to 
ask for a declaration that tho alienation did 
nob affect his interest in the equity of redemp¬ 
tion. But it seems to me that it will be im¬ 
possible for the plaintiff to succeed uutil bo 
can satisfy the Court that tbe alienation was 
bad as far as his share in tho equity of re¬ 
demption was ooDcernod, and that ho was 
entitled bo consider bis rights as mortgagor 
under his sale deed from the descendants of 
Kusaji wore still in existence. Therefore, on 
all these grounds it seems clear that the ap¬ 
pellant has no case and the appeal must bo 
dismissed with costs. In this case there will 
be two sets of costs. 

Shah, J.—I ooDOur, 

Appeal disini5s$cl. 

(l) 33 lod. Ca3. 517: 19 Bom. L R- 7G3. 


LAHORE HIGH COURT. 

IjETa-ERS Patent Appeal No. 75 of 1929, 

January 18, 1923. 


Present :—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Fforde. 

ALI MUHAMMAD KHAN— Plaintiff— 

Appellant 

versus 

ALl AKBAR KHAN and others— 

Defendants—Respondj'Nts. 


Muhammadan Lato-\\aH-D,dicaiionyprooJ -o/- 

ISutial 0 / EaiMt P-ct 0 / Sajjadanashm 

Kithoui waki, status of. 


'I ho mere burhil of a aaint iu a pl'^t of land .md 
tho performance ol his (/rs for somo yoir.n doo^ not 
convorb tho plot ol laud into trust property, [p 7''';, 
ool. 1 J 

Whore a P’ fhOu asserts^ that corLaiu propo<ty is irakf 
tho tmtis is on bhii to o«babli-^li a dedicali|^n of tbe 
I'topertv, cxpio9.? or implied, to public religious upes. 
[u. 7^0, ool. 1.] 

In tbe absence of 0 . vahf, tho title of Sojjadona- 
shin must bo regarded as a more oourteBy tiilo. 
[p 'ttiri, ool. 1 ] 

Zinat Btbi v. A'jJMia. tO Ind Oas 210 : 107 P- R’ 

1J17 ; 92 r. W. R. l'.»17 I 111 P. b. K. I‘.'l7, followed 

Letters Patent Appeal from the iudgment of 
Mr. Justice Martineau, dated tbo 6th February 
1922. 

Messrs, Tck Chand and Niaz Alt, for tho 
Appellant. 

^lessrs. Badri Das and Abdul liashid, for 
the Respondents. 

JUDGMENT. —The circumstaucGS winch 
have given rise to this appeal under clause 10 
of tho Letters Patent arc briefly as follows:— 

Mian Mahomed Khan, a Pir of the Chishti 
sect, lived in tbe defendants’ village, TJassi 
Nau, in the Hoshiarpur District. Tbo second 
dofoudant was married to one of his daughters, 
and the plaintiff is tbo son of another 
daughter. The Pir died in May 1914 at 
Bassi Nau, and was buried in a grove 
belonging to tho defendants in the neighbour¬ 
ing village of Kakkon. On tho 23rd June 
1914, the fortieth day after his death, a largo 
number of persons including his disciples and 
representatives of tbe leading shrines of the 
Chishti sect, assembled at tbe tomb, and tbo 
plaintiff was installed by a majority of 
the congregation as Sajjadanashin. The 
plaintiff claims that the defendants dedicat¬ 
ed 16 kanals of laud to the shrine as v)akf 
and he has brought the present action for 
a permanent injunction restraining the 
defendants from interfering with tbe shrine 
and with bis management thereof. 

Now, the Courts below have concurred in 
bolding that tbe plaiutiti was duly appointed 
a Sajjadanashin, but that the alleged appro¬ 
priation of tho land to religious purposes has 
not been established. The question, which 
has been argued before us by tbe learned 
advocate for tho plaintiff appellant is that the 
land on whiclj the tomb of tho saint was 
erected is trust property, and that tho plaint¬ 
iff is entitled to a free acooss thereto. It is 
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admiUed that the defendants, who were 
undoubtedly the ownere thereof, did not ex¬ 
pressly dedicate the land under or around the 
tomb to religioua uses, and the only question 
is whether a presumption of implied dedica¬ 
tion arises from the fact that the saint was 
buried there, and that urs has since been held 
at the temb four or bve times on bis death 
anniversary. 

Now, it is true that on account of the 
saintly character of the deceased the parties 
intended that his tomb should be regarded 
«is a religious institution of a sort, but we 
are not prepared to dissent from the 
conclusion of Mr, Justice Martiueau that 
the circumstances mentioned above do not 
justify the finding that the defendants divest¬ 
ed themselves of their rights of owner¬ 
ship and appropriated the property to a religi* 
ous trust. The plaintill was undoubtedly 
appointed Sajjadanashin^ but lu the absence 
of a lo.ikf this title must, as pointed out in 
/iinai Bibi v, Emna (1), be regarded as a 
courtesy title. 

Mr. Tek Chand for the appellant is unable 
to cite any authority to support the conten¬ 
tion that the mere burial of a saintly person 
in a plot of land has the eflect of converting 
that land into trust property, and we do not 
think that the cricumstauce that urs was held 
for a few years without any demur by the 
defendants materially advances the case for 
the plaintiff. It must bo remembered that 
the deceased was the iathor-in-law of the 
second defendant, and there is nothing impro¬ 
bable in the theory that he himself buried the 
saint in the land of which he was a part pro¬ 
prietor. Be that as it may, the onus was 
clearly upon the plaintiff to establish a dedica¬ 
tion, express or implied, to public religious 
uses, and we consider that be has failed to 
discharge that onus. 

The appeal is accordingly dismissed with 
costs. 

Z, K. Appeal dismissed. 

(1) 40 Ind. Caa. 240 ; 107 T. R. 1917; 9i P. W. U. 
1917; 111 P. L. It. 1917. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal 

No. 90 OF 1923. 

March 18, 1924. 

M. B. MEHTA & CO. —Defendant- 

Appellant 

versus 

JOSEPH HEUBEUX— Plaintiff- 

Respondent. 

C. 1. F. Confract-^Property when paisee—Intention 
of parties^Doewnenis against payment—Draft coti- 
taining items due oti other accounts—Refusal of 
consigttee to accept draft, wJietiurjustifiable—Presidm- 
cySmallCause Courts Act (ITP o/l88^), s. 22—Ctvsl 
Procedure Code {Act V of 190Sj, s 96— Suit dismissed 
on appeal—Costs of trial Court — AppsUate Court, 
power of, 

Tbe queiirion as to when properly !c goods sold 
under a o- i. f. oontraol passes to the parobaser is a 
question of fact as to tbe intention of the parties as 
appearing from the evidence. W'here the oonsignoi 
does not intend to deliver over tbe goods to tbe 
oonsiga(>e until tbe draft is accepted, tbe property in 
tbe goods does not pass to the consignee on ship¬ 
ment [p. 768, col. 2.] 

Jtronprtnscsson Margureta, The Parana, (1921)1 
App. Cas. 4t6 : 90 L. J. P. 145 ; 3 P, Gas. 803 ; 124 L. 
T. 609; 87 T. L. R. 19; Dank of Morvi y. Baerlein 
Bros , 79 Ind. Cas. 10j2 ; 26 Uom. li. R. 166 ; 48 B. 
374, leferted to. 

Whero the terms arranged uoder a o. i. f contract 
are that tbe documents of title will not be delivered 
until acoeptaooa of the relalive draft, tbe draft should 
not iuoluUo amounts wbioh may be due to tbe con¬ 
signor on other aooounts. If tb«amount of the draft 
is in eioess of tbe sum due for costs, insurance and 
freight, the oonsigoee is justilied in refusing to 
accept tbe draft, [p. 769, ool. 1] 

^Vhete a suit of a Small Cause nature tried in tbe 
High Court is dismissed on appeal, the appellate 
Court has power in a proper case, to refuse to allow 
tbe costs in tbe Trial Court to tha defendant, [p- 769* 
ool. 9.] 

Appeal agalost tbe judgment of Mr Juetioe 
Mulla.m BuitNo. 1372 of 1923* 

Mr. Campbell, for tbe Appellant. 

Mr. Ghasvala, for the BeBpoudeut. 

JUDGMENT. 


Macleod, C. J. —The plaintillB in tbia 
caae axe a firm trading in Loodoo. In 
February 1921, they opened uegotiatioi^a 
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with the defendants’ firm in Bombay for the 
purpose of enterin}» into business relations 
Vith them. Certain terms were arranged on 
which business was to be done. One of the 
terms was that each party was to defray the 
cost of their respective cables. All prices 
quoted by the plaintiffs were to be c. i. f. o. i. 
(o. i., that is, commission and interest) 
Bombay. The price was to include five per 
cent, commission for the defendants. The 
commission was to be credited to the defend¬ 
ants and was to be remitted to them by 
the plaintiffs every six months in July and 
January. The relative documents were to be 
covered by a draft at sixty days’ sight, 
documents against payment. 

On February 28, 19^1, the defendants sent 
to the plaintiff order No. 20*13 for thirty-five 
tons of soft steel plates of certain dimensions. 
The price quoted by the plaintiffs being unac¬ 
ceptable no immediate business resulted. 

On November 3, 1921, the defendants 
cabled an offer relating to their order No. 2063, 
but the plaintiffs refused this offer and made 
a counter-offer to the defendants who in turn 
cabled in reply on November 12 making a 
modified offer, and eventually the plaintiffs by 
their cable of November 14,1921, finally ac¬ 
cepted the order in the following berms : — 

“ 35 tons mild steel plates as per order 
No. 2063. Price £ 9-10-0 per^ton o. i. f. o. i. 
Bombay including war risk. Shipment Janu- 
ary-February. Draft at 60 days sight, docu¬ 
ments against payment." 

The goods were shipped by the steamer S3. 
Trifeh sailing on February 28, 1922, and 
copies of the invoices together with a de¬ 
tailed account were sent by the plaintiffs 
to the defendants. The total invoice price 
was £ 834-8-11 and to this was added 
an independent item of 15s. making a final 
total of £ 335-3-11. This sum of 15 b. was 
the cost incurred by the plaintiffs in asoerbain- 
ing whether an unsigned telegram sent from 
Bombay on November 3, 1931, was as a 
matter of fact sent by the defendants. 

There had been correspondence between 
the parties with regard to these ISs. as the 
defendants had refused to pay the whole 
amount. The plaintiffs drew a bill of exchange 
for £ 335-3-11 and sent that together with 
the relative shipping documents to the 


Eastern Bank. The bank duly presented the 
bill to the defendants for their acoeptanoe, but 
they refused to aooopt the bill on the ground 
that blie bill was irregular. 

The defendants cabled to the plaintiffs on 
April 14. 19 32 : - 

" Order No. 78 (35 tons mild steel ptates). 
Shipment late. Draft irregular. Refused 
aocepbaDoe. We offer £50 loss including 
commission. If you agree ask bank. Receiving 
accordingly. Without prejudice your rights 
oontootioQ if any." 

The plaintiffs replied : — 

" Referring to your telegram of 14th decline 
to act as suggaabed. If you do nob pay in full 
I will soil elsewhere. Suing you loss on." 

On April 19, 1932. the plaintiffs wrote to 
the defendants with regard to this exchange 
of cables: — 

"I beg to enclose copies of telegrams exchan¬ 
ged and I note from your telegrams of 14bh 
instant your flippant remarks with regard to 
your order No. 78. You state that the ship¬ 
ment is late, which statement I entirely repu¬ 
diate, as these goods were booked for shipment 
January-February, viz, it was in my option 
to ship the goods any time between January 
1 and February 28. Shipment was duly effect¬ 
ed and bill of lading dated February 21 so 
that the contract .time was duly complied 
with. 

Then with regard to your statement that 
the draft is irregular I do not follow same and 
as for my allowing you £ 50 same is too ridi¬ 
culous to comment upon." 

The defendants wrote to the plaintiffs on 
April 20, also with regard to the cables that 
passed :— 

"You might possibly like to know the reason 
why we had to refuse your draft. It was an 
irregular draft. The amount that you wanted 
us to pay was more than you are entitled to 
adding bo your draft some amounts which we 
are not bound to pay and which we never 
agreed to pay. When we sent you our cable 
dated 14th instant the steamer was then ex¬ 
pected in our harbour, and in order that no 
extra charges might run against the goods 
we at once notified to you that we are not 
legally bound to pay the draft which was pre¬ 
seated bo us by the bank as it was an irregulRj- 
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draft and in order that there may not be 
ftnv extra char-e<=i on the jjooda we requoeten 
vou to in-truct the hank to deliver us the 
docum' 3 nts a^^ainet the ^^aid Ejoodg by acceptm** 
from ug the market rate of the dry namely 
the amount of the draft less £ 50. 

Tt wafi owing to the unfortunate dispute 
witli regard to these 15g. that the defendants 
refused to accept the draft, and eventually the 
plaintiffs sold the goods, and then filed this 
suit to claim the difference, The first issue at 
the trial was whether the plaintiffs were 
entitled to include the amount of iSg. in the 
draft. The learned Judge found that m the 
affirmative. But it is difficult to find in the 
iudgment the reasons for that conclusion. The 
.Judge said :— 

"I think that the cable of inquiry which 
the plaintiffs instruoted tho Eastern Telegraph 
Company to ascertain from Bombay and the 
cable which tho company received in reply 
must be treated as supplemental bo the defend¬ 
ant’s unsigned cable of November 3, 1921. 

A« a matter of fact the plaintiff's inquiry 
was not with regard to the telegram relating 
to the thirty five tons of steel plates, hub witn 

regard to another telegram which appears at 

p. 24 of Part III of the printed book, which 
was a telegram oontainiag a general inquiry as 
to prices. The Judge, however, found that 
the real reason why the defendants re- 
fused to accept the draft was because 
they wanted an abatement of £ 50 wluoh 
included the item of 158. and tboir 
commission of £ 13-7-7. Consequently the 
Judge found that the defendants were wrong 
in refusing to accept the draft, and the plamb- 
iffs were entitled to succeed. He hold tho 
property in tho goods has passed to the defend¬ 
ants immediately the goods were shipped, and 
on that finding it was agreed betvreeu the 
parties that the ooraponsation to be paid to 
the plaintiffs should be Rs. 1,500. If the pro¬ 
perty had passed, then the plaintiffs wore 
entitled bo sue for the price and not for com¬ 
pensation. But in our opinion on tho facts 

of this case it is clear that the property did 

not pass when the goods were shipped, as the 
shipper had not parted with the control of the 
shipping documents. Those were sent to bis 
bank in Bombay to bo delivered only on ac¬ 
ceptance of the draft. 


This question was discussed in Bank of 
MoTvi v. Batrlien Bros, (1) At that time the 
decision of the Privy Council in Kronprinsessan 
Uagare,ta, The Parana, (2) was not cited bo us. 
Bub the passage in the judgment at p. 511 is 
directly in point:— 

“ The passing of property being a question 
of intention is ultimately a question of fact. 
There is no evidence of the intention of these 
parties beyond the inferences to be drawn 
from their situation and interests and from 
the mercantile operations which they oonduo- 
ted." 

And at p. 514 :—• 

“Two things are quite plain. ^ The consign¬ 
ors did not propose at any time to rely for 
payment on the mere personal credit of the 
consignees, and they carefully kept the bills 
of lading in tbeir own agents’hands until the 

draft was met ..But for the absence of a 
policy of insurance they strictly pursued the 
same course of dealing with the documents, as 
if their had been a. c. f. and i. sale. 

In these circumstances what can be inferred 
as to the passing of the general property ? 
What is there to show an intention to pass 
that property for anything less than payment, 
and what motive is there for such an inten¬ 
tion ? The appellants, Messrs. Lundgren and 
Rollven, have to show that it passed to them 
and passed, too, before the beginning of the 
voyage. If it did, then the consignors no 
longer owned the goods and bad nothing to 
show against them except a draft of their own, 
which could not be enforced, and a bill of 
lading, which would not entitle them to deli¬ 
very of the goods, though its retention might 
seriously inoonvenienoe the new owners, the 
consignees.” 

Really, therefore, in each case it is a ques¬ 
tion of fact what was the intention of the 
parties as would appear from the evidence, and 
in thig case it is obvious that the consignor did 
net intend to deliver over the goods until fche 
draft was accepted. But with all respect^ 
cannot agree with the decision of the learriod 
Judge that tho plaintiffs were entitled to in¬ 
clude the amount of ISs. in the draft. In the 

( 1 ) T9 Ind. Caa. 1012 ; SG Bom. L. L. 155 : 48 B 
87i 

(2) (1921) 1 App Cas- 486: 90 L. J. * 

6 P. Odfl. eo8 ; 124 L. T. 609 ; 87 T. L. B, 199. 
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drsb place it was one of bho berms of bho buei- 
ness bbab bhe parties shoulil pay the cost of 
thoir reepeobive belo^^rama. Secondly, bhore 
was a dispute with regard bo these 15s. so 
that the plaintiffs wore wrong in including 
that amount in the draft of thirty-five tons 
steel plates, and lastly that charge, even if 
they were entitled to recover from bhe defen¬ 
dants, did nob relate to this particular consign¬ 
ment of goods, so that the draft was not in 
order and the defendants, therefore, were 
not bound to accept it. 

It is quite true that no case has been cited 
to us in which a draft in respect of goods, 
which have been consigned on o. i. f. terms 
has bf'on refused, because it was in excess of 
bho sum duo for costs, insurance and freight. 
But it seems obvious bo me that when bhe 
terms arranged are that the document will 
nob be delivered until acceptance of the rola- 
tive draft, that draft should not include 
amounts which may be due bo the consignor 
on other accounts. The defendants had already 
objected bo pay these 15s. so that the plaint¬ 
iffs were not entitled to add this amount to 
the amount properly due for bhe cost, insur¬ 
ance and freight for bhe goods ordered and 
then in effect compel bhe defendants to pay 
the disputed amount if they wanted bo ’get 
possession of the shipping documents. We 
think, therefore, that the defendants were en¬ 
titled to refuse to accept the draft as it did 
not comply with the terms of bhe conbract. 
Thab being the case the plaintiffs cannot succ¬ 
eed on bhe ground that there bad been a breach 
of the oontraot, and the proper order which 
should have been made in the Court below was 
to dismiss the plaintiff's suit. At the same time 
it cannot be said that the defendants’ conduct 
was justified by the facts of the case. The rea¬ 
sons given in their cable for refusing bo accept 
the draft cannot be supported and they only 
succeed now because the amount of the draft 
was in excess of what it should have been. 
If the case had been before me, I should have 
dismissed the suit without costs. 

Mr. Campbell has argued on the question 
of costs that as we have dismissed the plain¬ 
tiffs’ suit, the defendants must be entitled 
to their costs as between attorney and client 
under section 22 of the Presidency Small 
Cause Courts Act, and that we are not justified 
in dismissing the plaintiffs' suit without costs. 

10—97 


The question is : what aro our powers in ap¬ 
peal with ro!*ai\l to costs, when wo set aside 
a decree which has beon passe 1 by bho lower 
Court, before which bbo question whether 
fiootloQ 22 of bhe Presidency Small Cause 
Courts Act applied would not be relevant owing 
to the decision being in favour of bhe plaintiff? 
In ordinary circumstanoos we should be 
justified in exercising our discretion with 
regard bo the costs in bhe lower Court under 
section 35, Civil Procedure Code. But if 
it is contended that section 22 deprives the 
Court in oertain oircumsbanoes of its discretion 
when the plaintiff’s suit is dismissed, it is 
still open to the Court to certify that the 
case was one fib to be tried in the High 
Court, in which case the previous provisions 
of section 22 cease to bo applicable. I think 
if Mr. Justice Mulla had taken the view 
which we have now taken of the plaintiffs’ 
case and dismissed the plaintiffs’ suit, he 
would have certified that the case was one 
fib to bo tried in the High Court, and I 
think we are entitled, as we now dismiss 
the plaintiffs’ suit, to take that view. Other¬ 
wise our powers with regard bo the question 
of costs would be fettered in a way which has 
not been contemplated by the legislature. 
Therefore the suit is dismissed without costs 
in bhe lower Court. The appellants bo get 
their costs of the appeal. 

Shah, J. —I agree. 

Z. E. Appeal allowed. 

NAGPUR JUDICIAL 
COMMISSIONERS COURT. 

Appeal from Appellate Decree 
No. 383 OF 1921. 

December 11, 1923. 

Present: —Mr. Kinkhede, A. J. C. 

NARBADAPRA3AD— Plaintiff — 

Appellant 

versus 

AKBAR KHAN— Defendant— 
Respondent. 

Limitation Act {IX of 1908) Sch. I, arts. 99,i9— 
Cutting lac trees and removing them—Suit for dama¬ 
ges, nature of^Nature of claim, how ^termined-- 
Gompensaiion payable. 
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In dotetmiwisg tbe nabare of the olaim, or finding 
out the Article b)’ which it is governed, it is the 
nature of the oiuss o! action rather than its form 
wbioh ha^ to be loolted to and which determines the 
applioability of the pa'tioalar Article of the statute of 
limitation, [p. 770, col. 2.] 

A right in the trees standing on the land as well as 
a right to the future orop^ of trees is a right in immo¬ 
veable property, and any infringement of such a 
right is an infriDgeraent of aright to or a wrong 
done to immoveable property, fp. 771, col. 2.] 

Ruttonji Edulji Shet v. The Collcelor of Tanna, 11 
M. 1. A. 295 at p. 31^; 10 W R. P. C. 18 ; 2 Sar. P. 0. 
J. 292 ; 20 E. R. 118; Raja Biji Bahadur v. GanoolaU 
6 C. P. L. R. n : Sakkaraai v. Gopal, 9 0. P. L. R. 63, 
referred (o. 

A suit for damages sustained by the plaintiff on 
account of the defendant cutting plaintifis* valuable 
lac producing trees and removing the same is pri¬ 
marily a suit for compensation f^r ** trespass upm 
immoveable property "and is governed by tbe three 
years' rule laid down in artioles 39 and 49 of the 
Limitation Act Sohedule I. fp. 772, ool. 1.] 

Jadu Naih v. Hari Ear, 1 Ind. Cas. 788; 38 C. 141 
at 0 . 147 ; 12 C. W. N. 1090 : 9 0. L. J 109 ; Moideen- 
kutti V. Komau Nair, 17 Ind Cas. fi05 : 28 M. L J. 
618: 12 M.lt 538 : (19121 M. W N. 1229 ; 28 
M- L. J. 618 : Kotagiri Venkataramanujam v- Basav- 
avva, 21 Ind. Cas. 218 : 25 M. L. J. 447 ; 14 M L T. 
225 : (1913) ]\r. W. N. 869, followed. 

The oompensat'on payable to the plaintiff has to be 
determined with reference to the rights which he, as 
proprietor of the ‘trees has lost for ever. [p. 77?, 
ool. 2.] 

Appeal against the decree of the Dietriofc 
Judge, Jubbulpore, dated the Hth April 1921, 
oonfirming the decree of the Subordinate Judge, 
Mandla, dated the 23rd December 1920. 

Sir B. K, Bose and Messrs. W. B. Puranik 
and P. N. Budra, for the Appellant. 

Mr. P. C. DuU, for the Respondent. 

JUDGMENT. —The only question to be 

decided is one of limitation for this suit. Both 
the Courts dismissed the suit as barred by the 
two years rule prescribed by Article 36 of 
Schedule 1 of the Limitation Act (IK of 1908). 
They held that Articles 48 and 49 did not 
apply to the case. The plaintiff’s case as set 
forth in tbe plaint and the pleadings is that 
tbe defendant first trespassed upon his land 
in 1917, and in the course of that trespass, in 
1918, he out plaintiff’s valuable lac produc¬ 
ing trees on the land and removed the same, 
and thus caused damage to him. He puts 
down bis damage at Re. 2,500 but for the 


purposes of this suit he limits it to Rs. 1,800 
by adopting the loss of income from the lao 
produce which he sustained in respect of the 
five lao crops which he might have gathered 
during the period prior to the date of suit as 
the measure of damages. It is common 
ground that there are two lao crops in the 
course of each year. 

The plaintiff put down his cause of action as 
having accrued on 1st July 1918, and filed 
tbe suit on 12th July 1920. Previous to this, 
he had instituted a suit for the recovery of the 
possession of the land encroached upon, and 
got a decree for the same The present suit 
is, therefore, confined to the damages sustained 
on account of the five lao crops of which he 
says he was deprived by reason of the defend¬ 
ant’s illegal act of trespass in cutting down 
the trees and in removing them. In deter¬ 
mining tbe nature of the claim, or finding out 
the Article by which it is governed, it is the 
nature of the cause of action rather than its 
form which has to be looked to and which 
determines the applicability of the particular 
Article of tbe statute of limitation. 

Both the Courts below have held, and I 
think rightly, that the present is not a suit 
purely for the value of the wood out and re¬ 
moved, as if it were fire-wood or wood of mis¬ 
cellaneous growth, which may be of little or 
DO present worth to the owner, or which may 
not even fetch any income to him. According 
to the plr4intiff’s pleadings tbe trees were out 
in Baishak 1918 by the defendant, whereas 
the defendant denies having out them at all. 
Thus although the fact of cutting was one of 
the points which was necessary for the pro¬ 
per determination of the suit, and the question 
as to when they were out was also material 
in order to determine the number of lao crops 
of which the plaintiff complained he was 
deprived by the defendant’s wrongful act, 
still as the defendant had not urged any plea 
of limitation on the ground that the trees 
were cut more than three years prior to the 
institution of siut it was nob material from 
that point of view. Consequently there was 
DO issue on the point of limitation much less 
as to the specific Article by which the suit as 
framed could bo said to be governed. From 
the evidence of plaintiff’s wibnesses it how¬ 
ever appeared to the Trial Court that the trees 
were out in May 1917, which was more thw 
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three years before suit. That Court oon- 
sequently dismissed the suit ou the ^rouod 
of limitation—a point not taken up by the 
defendant. 

The lower Appellato Court, without drat 
giving its findings on the facta niceSBary 
for a decision on the point of limitation, or 
confirming the finding of the first Court 
that tbo trees were out in May 1917, it 
appears, merely assumed that the cutting took 
place more than three years prior to the suit, 
and held on the authority of tbo judgment of 
Bampini, J., in ^iirat Lall Mondal v. Umar 
Haji U)> and in Mangan Jlia v. Dolhin Golab 
Koer (2), that Article 36 applied to the case. 
It observed as follows :— 


“ We are not here concerned with Article 
39, and, on the other hand. Articles 48 
avid 49 referred to specific moveable pro¬ 
perty. In my opinion these latter two 
Articles can only refer to moveable pro¬ 
perty which has ab initio been moveable 
and not to immoveable property which is 
only converted into movoab'e property 
by the act of tortfeasor.” 

It is argued before me that the nature of 
the claim has nob been properly considered by 
the Courts below and that Article 36 has been 
wrongly applied. It is said that trees are im¬ 
moveable property and the infringoment com¬ 
plained of is on account of wrong done to the 
immoveable property. Neither the terms 
** moveable property ’ used in Article 39 and 
immoveable property ” used in Articles 48 
and 49t have anywhere been defined in the 
limitation Act. We have, therefore, to look 
to section 3 of the General Clauses Act for 
the definition of both these terms. Sec¬ 
tion 3, clause (26), of the said Act defines 
immoveable property ” ao including land, 
benefits to arise out of land, and things 
attached to the earth, or permanently fas¬ 
tened to anything attached tc the earth. 
Clause (34) defines ‘‘moveable property ” as 
"meaning property of every description except 
immoveable property.” According to this 
definition of ‘ immoveable property” the right 


U) 

( 3 ) 

454 . 


22 0. ST? ; Deo. (n. S.) 680. 

25 0. 692 ; 2 0. W. N. 266 ; 18 Ind. Deo. (N. B.) 


in the trees as also ttio right to tho future 
crops of trees would bo a right in immoveable 
property, and any itifriugomenb of such a right 
would be ao infriugomont of a right to, or a 
wrong done to, immoveable property, if the 
berm immovoublu property includes ” trees 
standing on land. ” In Buttonjl Edulji Shet 
y. The Collector of Tanna (3) the trees are 
said, by the Privy Council, to be part of tho 
land on which they stand, and right to out 
them down and sell them, is said to be inci¬ 
dental to the proprietorship of the laud. 

Even in this Court it has been held on the 
principle laid down in liaja Bijc Bahadur v. 
Ganoolal{^) and Sakharam v. Oopal (5) that the 
right to enjoy the lac crop is a right bo enjoy 
immoveable property. Tho nature of the lao 
as explained in Hina v. Mahoiued Sirajuddin- 
khan (■), shows that ” the Barsa or Palas 
tree is in itself practically worthless except 
for fuel and that lao when adherent to it can 
only be collected by lopping ofi the twigs. 
The tree then is not timber, its sap furnishes 
the coccus lacca with food and the removal of 
its twigs is an essential feature of each lao 
harvest. The existence of the tree is thus 
necessary to the formation alike of the resin 
(seed-lao) which the female insect excretes 
and of the brilliant dye (lake-lac) obtained 
from the actual body of the female:” Far- 
manand v. Birkhu (7). 

Tbis being the nature of the right which 
the plaintiff bad been enjoying in the lao pro¬ 
ducing trees standing on bis land, 1 entertain 
no doubt that, if such a right is infringed by 
a trespasser, it will be an lufriugemenb of a 
right to, or a trespass upon, ” immoveable 
property ” within the meaning of Article 39 of 
Schedule I of the Limitation Act. As soon as 
the trees are cut and severed from the soil 
they become moveable, but uob till then. Wbab 
the plaintiff complains of is not merely the 
removal of the trees, but even of the cutting 
itself as having involved the infringement of 
bis right, and be claims compensation with 
reference to such infringement. If the trees 

(8) a M. I. A. 295 at p. 813 ; 10 W. R. P. 0. 18 ; 

2 Bar. P. 0. J. 292; 20 E, H. 113. 

^4) 6 0. P. L. B 6. 

<6) 9 0. P. L. B. 68. 

(6) 4 N. L B. 101. 

(7) 1 lad. Gas. 908 ; 5 N. I» R. 21 at p. 28. 
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had not been cut, and only the lao crop 
had been enjoyed by tb© defendant, plaint* 
iff’s claim would have been ^;overued by 
Article 109 of the Schedule. So long as the 
wrongful enjoyment of the profits continued 
each receipt of profits would have given p'aint- 
iff a recurring cause of action so long as 
the wrong and trespass continued. Where, as 
here, the trees, to the profits of which the 
plaintiff was entitled, have themselves been 
out, there was an infringement once for all 
and for ever, and such an infringement would 
have to be compensated by awarding to 
the plaintiff the money equivalent of the rights 
in the property he is deprived of at the date 
of such infringement or deprivation. I consi¬ 
der that this suit is therefore primarily a suit 
for compensation for “ trespass upon immove¬ 
able property ” and, not one for “ specific 

moveable property.or for compensation 

for wrongfully taking.the same,” within 

the meaning of Article 48 or a suit for "other 
Bpeoific moveable property, or for compensation 
for wrongfully taking or injuring or wrong¬ 
fully detaining the same" within Article 49 
of the Limitation Schedule. These latter 
Articles are not applicable to the claim laid as 
a whole. If the claim had been purely for 
compensation for removal of trees out then 
possibly the case would have fallen under any 
of those Articles. 

It baa been conceded by the respondent s 
Counsel that Article 36 is a residuary Article 
and will not apply so long as the case comes 
under any other Articles, The question as to 
the trespass so far as it related to the lao pro¬ 
ducing trees, and as to the date of the cutting 
thereof, has not been definitely decided by the 
lower Appellate Court. A finding on tiiat 
point is absolutely necessary as it is the date 
of the trespass which gives the starting point 
of limitation. A trespass upon land is not 
nceessarily a trespass which would involve in¬ 
fringement of the right of enjoyment of the 
lao produce of the trees standing thereon so 
as to give rise to a cause of action to the 
owner to sue for an infringement of the right to 
the trees. Similarly the analogy of the stand¬ 
ing crop does not necessarily apply to the 
case of trees because the potentialities of the 
rights in the two properties differ. The stand¬ 
ing crops have only an ephemeral existence, 
l^nd are, from their v^ry nature, severable from 


the land, and become of value when severed 
from the land in time, i.e., after they have 
attained their full growth. Any loss in respect 
of tuem could be measured with reference to 
the particular crop cut and removed. While 
in the case of trees which, from their age, 
growth, size, and the purpose for which they 
are planted, as also the use which the owner 
makes of them, are of special value to the 
owner, different considerations prevail and the 
standard of damage is also to be determined 
on a quite different footing if by cutting down 
such trees the plaintiff’s rights are infringed ; 
then again, compensation payable to plaintiff 
has to be determioed with reference to the 
rights which bo, as the proprietor of the trees, 
has lost for ever. In Mangun Jka v. Dolhin 
Golab Koer, (2) Maclean, C.' J., seemed in- 
lined to the view that the case before him, 
which was a case of cutting of standing crops, 
was governed by Article 39 But he left that 
question undecided as be thought it immate¬ 
rial or of very little importance whether the 
case fell under Article 39, or under Articles 49 
or 48, as every one of those Article gave 
three years from the date of the cause of 
action to bring the suit, and the claim, iu that 
view, was within time. 

This view of Maclean, G. J., was also 
accepted as correctly laying down the law 
on the point in another case Jadu Nath v. 
Hart Kar (8) by Doss, J., who observed :— 

" If the defendants, after entering on the 
plaintiff 's land had out the standing crops and 
left them there, the wrong thus done would 
have been a trespass upon immoveable pro¬ 
perty coming within Article 39, the act of 
cutting the crops being an aggravation of the 
wrong committed by the bare entry on the 
land and calling for suhstantial damages. By 
the act of cutting the crops a portion of the 
immoveable property (standing crop before it 
is severed from the land being manifestly 
immoveable property) is transmuted into 
specific moveable property, the right to which 
is vested in the owner of the land, albeit the 
transmutation is effected by the act of the 

tortfeasor.It seems therefore that the 

subsequent act of carrying away the severed 
crop is in the words of Article 49, ‘wrongful 
taking away specific moveable property’ and 

(ft) 1 Ind. Cas. 788 : 36 0.141 at p. 147 ; I'i C- 
N. 1090 ; 9 0. L. J. 109 . 





VOL. 8oJ 


INDIAN OASEH 


773 


ADIVBPPA BHIDLINaAPPA HANOHIMAL V. PRAUJI MOHANJI LOHANA 


falls within the tirst portion of that Article.’’ 
He, therefore, held that the wrongful outtiog 
and oarting away orope amouuted to a “ tres¬ 
pass upon Imcnovoable property " and to 
‘ wrongfully taking speoifio moveable property ” 
within the meaning of Artioles 39 and 49, 
Schedule I of Limitation Act. 

In the case Moideen Kutti v. Koman 
Nair (9), which was a suit for compensation 
for damages sustained by the plaintiff by 
reason of the defendant’s unlawful setting fire 
to and destroying plaintiff’s vines on plaintiff’s 
land, Article 39 of the Limitation Schedule 
was held applicable. It was observed there 
that trespass does not consist merely of an 
unlawful entry on another man’s land, but 
includes mischief which the trespasser com¬ 
mits after entering on the land.It 

would be curious that the limitation for a suit 
for compensation for trespass on immoveable 
property should be less than that for compen¬ 
sation for injury to moveable property. We 
entertain no doubt that the Article 39 is the 
proper one to be applied in this case.” The 
case in Jadu Nath Dandput v. Bari Kar (8), 
was followed in Kotaari yenketiaramanujam 
Basavayya (10), and Article 39 was held 
applicable to a trespass on immoveable 
property even though it was under colour of 
legal process. 

The balance of authority, therefore, seems 
to be in favour of holding that the two years 
period of limitation prescribed by Article 36 
is not applicable to such a case, but that a 
suit of this nature is governed by three years 
rule laid down in Articles 39 and 49 of the 
Limitation Schedule. This case must, there¬ 
fore, go back for a fresh decision on the ques¬ 
tion of fact as to when the trespass upon the 
immoveable property was aggravated by the 
defendant’s subsequent act of cutting down 
the treeSi and as to when the same were 
removed from the land. A decision on these 
points is necessary for fixing the starting point 
of limitation for the purposes of Article 39 as 
also of Article 49. It will be open to the 
lower Appellate Court to take the pleadings of 
the parties as regards the plea of limitation, 
and to frame the necessary issues, and then 

(9) 17 lad. Oaa 606 ; 23 M. L. J. 618; 12 M. L. 
T. 689 ; (1912) M. W. N 1229 ; 23 M. L. J. 618. 

(10) 21 ind. Cas. 213 ; 25 M. L. 3. 4i7 ; 14 M. L. 
X. 226 ; (1918) IL W. N. 869. 


send them down for recording evidence and 
for fresh dcoisiou, to the Court of tirst in¬ 
stance, unless the parties express tlioir wiiliug- 
nosB to have the matter decided upon the 
evidoooe already on record, in which case, 
after rvcordiug the ueoossary pleadings and 
framing the neoossary issuer, the Appellate 
Court will decide the appeal before it in ao- 
oordanoo with law with advertence to the 
above remarks. Tlie appeal is allowed with 
costs. The costs in the lower Courts will abide 
the result. 

K. s. D. Appeal allowed. 


BOMBAY HIGH COURT 

Civil Bxtraordinakv Application No. 42 

OP 1923. 

February 13, 1924. 

ADIVEPPA 5H1DLINGAPPA 

HANCHIMAL 'Plaintiff—Applicant 

versus 

PRAGJI MOHANJI LOHANA— 
DEFBND.4NT—Opponent. 

Limitation Act {IX oj 1908) Sch, /, Art- 164 —Civil 
Procedure Code {Act V oj 1909) 0. 1X% r. 13, 0. XXI, r. 
50, 0- XXXI, rr. 1, 8, Qi~-Suit'against Ex parte 
decree—Application to set aside decree — Ltviitation—‘ 
Decree against Jinn—Liability of partners—Dissolur 
tion nj firm pendente lite, effect of. 

Where a suit is brought against a firm and an e% 
parte decree is passed against the Firm, the only way 
in which such a decree can be set aside ia on the 
ground that the summons was not served on the 
Firm. An application to set aside saob a deozoe must 
be made within thirty days of the date of the decree, 
within the maaniug of Article 164 of Schedule I to 
the Limitation Act. Cp. 774, ool. 2.] 

Per Macleod, C.J. Itoan never be said that a 
decree against a firm is ex parte against one of the 
partners in the firm because he has not appeared, 
[p 774, ool. 2.3 

In answer to a suit against a firm a partner in the 
firm can enter appearance in his own name and oan 
file a written statement, and each partner oan tile a 
difierent written statement taking up different 
defences, but the proceedings continue against the 
firm, and it can only be decided in exeoution pro- 
oeedings, whether a particular partner oan be person¬ 
ally liable to satisfy the decree. As soon as a decree 
is passed against the firm, the assets of the firm 
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are liable fco satisfy it, bat a parbner'a own private 
property U not I’able to be eeize*! in exeo'ition unless 
tbe plainbiCf ser?el the summons oa huu, or urjoss 
he OAD h-i brought within the provisions of 0 XXI. 
r. 6 ) of the Civil rrooe<lui’e Code. [p. 776, col. l.J 

V.’here a suit is brought against a firm aud the 
firm is dissolve! daring tbe pendeooy of tbe suit, the 
plaintifi can still proceed egainsi the firm, but he 
oannot pr':c 0 ed against any partner individually, if 
he knew tbe firm bad been dissolved before proceed¬ 
ings bad been takoo, [p. 775, col. 1.] 

Application against an order passed by the 
First-class Subordinate Judge, Dbarwar, in 
Miscellaneous Application No. 69 of 1922 in 
Suit No, 409 of 1920. 

Mr. B, J. Desai, with Mr. B. A. Jahagir- 
dar, for the Applicant. 

Mr. G. N. Thakor, with Mr. J. G. Bele, 
for the Opponent. 

JUDGMENT. 

Macleod, C. J.— Suit No. 409 of 1920 was 
filed in tho Court of the First Class Subor¬ 
dinate Judge, Dbarwar, by certain plaintiffs 
against tbe firm of Sbivji Kuverji & Co. to 
recover Rs. 42,604-12-0 which it was alleged 
was due to tbe plaintiffs in their account with 
the defendant firm. The five partners in the 
defendant firm were mentioned in the title to 
the plaint, and attempts were made to serve 
the summons on all of them. Tbe record of 
the case shows that defendants Nos. I to 4 
were absent though duly served, while defend¬ 
ant No. 6 at the first hearing raised certain 
contentions which were dealt with as prelimi¬ 
nary issues. After those issues were decided, 
the Judge proceeded to hear tbe case on 
the merits when no one appeared on be¬ 
half of tbe defendants, and, on January 
11, 1922, a decree was passed for Rs. 
42,604-12-0 and costs against the firm of 
Shivji Kuverji & Co. Under O. XX.X, r. 3, 
tbe summons could be served either upon any 
one or more of the partners, or at the princi¬ 
pal place at which the partnership business 
was carried on within British India upon any 
person having, at the time of service, the con¬ 
trol or management of the partnership busi¬ 
ness there, as the Court might direct; and 
such service would be deemed good service 
upon the firm so sued, whether all or any of 
the partners were within or without British 
India. 

Apart, therefore, from tbe case of the first 
defendant who says that he never received 


service of the summons, it is perfectly clear 
that service of the summons on the firm had 
been properly effected and the decree properly 
passed against the firm. Under Article 164 of 
the Indian Limitation Act an application to set 
aside the decree, assuming it was an ex parte 
decree, would be barred after thirty days from 
the date of the decree. 

On May 31, 1922, the first defendant made 
an application to the Court through his attor¬ 
ney to have the ex parte decree set aside. 
He described himself as partner and recei¬ 
ver of the firm of Shivji Kuverji & Co. 
Before that litigation bad commenced be¬ 
tween the partners of the firm and the 
first defendant had been appointed receiver of 
of the partnership assets. As such receiver 
he would be entitled to defend suits against the 
firm, and he would also be entitled to apply 
to have an ex parte decree passed against the 
firm set aside, provided he made the applica¬ 
tion in time. But he has mixed up bis posi¬ 
tion as an individual partner and as receiver 
in a most inexcusable way. Tbe Judge on 
various grounds allowed the application and set 
aside the decree passed against the firm. 
Various questions of law arose in the course 
of the argument on this application, but with¬ 
out going into these it seems to me the Judge 
has committed material irregularities in the 
course of his decision by exercising jurisdiction 
which was not given to him by law. 

For the purposes of this application it is 
only necessary to say that the suit was against 
the firm and the decree passed was against the 
firm, and the only way in which that decree 
could be set aside, assuming 'it to be'ea; ParU, 
would be on the ground that the summons had 
not been served on the firm. Assuming that 
the summons had not been served on the firm, 
and that an ex parte decree was passed against 
the firm, the firm had thirty days from 
January 11, 1922, to make an applica¬ 
tion for setting it aside. It can never be 
said that a decree against the firm is ex parte 
against one of the partners because he has 
not appeared. A partner undoubtedly can enter 
appearance in his own name and can file a 
written statement, and as the Judge rightly 
points out, each partner can file a different 
written statement taking up different defences, 
but the proceedings continue against the firiDi 
and it can only be decided in^ execution pro* 
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oeedingB whether a particular partner can be 
personally liable to satisfy the decree. As soon 
as a decree is passed against the 6rm, then the 
assets of the hrm are liable to satisfy it, but 
the partner’s own private property is not liable 
to be seized in execution unless the plaintiff 
served the summons on him, or unless he can 
be brought within the provisions of O. XXI, 
r. 60. 

It was suggested that as the defendant 6rm 
had been dissolved before the decree was 
passed, and that as the plaintiff knew of snob 
dissolution, they could not proceed against the 
firm. But that is an error. The plaintiffs 
could still proceed against the firm, bub they 
could not proceed against any partner indivi¬ 
dually if they knew the firm had been dis¬ 
solved before proceedings had been taken. 
We must make the rule absolute and set 
aside the order of the learned Judge of the 
Court below. The plaintiffs are entitled to 
their costs of the proceedings. 

Shah, J. —I concur in the order proposed. 
I desire to make it clear that I base my con¬ 
clusion upon the ground that the application 
m^e to have the ex parte decree set aside 
was beyond time under Article 176 of the 
Indian Limitation Act. The decree was 
passed against a firm, and it cannot be con¬ 
tended in this case that the 6im was not 
properly served. Therefore under Article 164 
any person seeking to get this decree set 
aside, assuming it to be ex varte against the 
firm, would have to make an application with¬ 
in thirty days from the date of the decree. 
The applioabion to set aside the decree was 
made admittedly long after the expiration of 
thirty days from the date of the decree, and, 
is clearly beyond time. As an appeal from 
this decree is pending I do not desire to say 
anything with regard bo the various other 
points which have been argued before us. 

Z, K. Buie mcule abioluie. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Execution Decree Appeal No. 38 

OF 1922. 

December 21, 1922. 

Present :—Kanbaiya Lai, J. C. 

AKBTAR nU33AlN and others — 
Decree-Holders -Appellants 

versus 

QUDRAT ALI— Judgment-Debtor — 

Respondent. 

Zjimitalion Act (I.Z of 190S), s. G. Sch. Z, Art. 181 — 
Execution of decree'-Application, dismissal of—Revi¬ 
val, application for—Minor applicant -Extension 
of time—Death of decree-holder, whether defaxilt. 

An application for the oootiauanoo or revival of a 
previous exeouiion ptooeediog strack oS or suspended 
for no act or default of tho deotee-holdec is governed 
by Article lUl of Schedule I to tho Limitatiou Act. 
Such an application is eubstantially an application 
for the execution of a dearee within the meaning of 
peotJon 6 of the Limitation Aot, which probeota a 
minor applicant so long as the disability continues, 
and postpones the oommenoemeot of the period of 
limitation till the date on whioh auoh disability 

RungiahQoundanv. IJanjappa Raw, 26 M, 780 ; 
13 M. L- J. 412 ; Kurgodigauda v. Ningangauda, 
41 Ind. Caa. 238; 41 B 626; 19 Bom. L.R. 63?, referred 

Rati Ravi v. Nadar, 49 Ind Cas. 990; 41 A. 435; 
17 A. L. J. 049, distinguished- [p- 776, col 1.] 

The principle of forfeiture of rights in consequence 
of a default in procedure by a party to a cause is a 
principle of punishment in respect of such'default, 
and is inapplicable to the case of a party who is dead, 
for death cannot be tanked under the category of 
defiult. [p. 77G, col. 2.] 

Debt Bakhsh Singh V. Habib Shah, 19 lod. Oas. 
626 (P. 0.); 35 A. r-91; 40 I A. 151: 16 0. C. 194: 17 
C. W. N ^>29; 11 A. L. J 625; 19 0. L. J. 9 : 15 Bom 
L B. 640; 14 M. L. T 33; (1913) M. W. N. 566: 26 M. 
L. J. 148, followed. 

Appeal agalnefc the order of the District 
Judge, Lucknow, dated the 26bh August 1922, 

Mr. B. N. Srivastava, for the Appellants. 

Mr. O. N. Mtsra and K, P. Misra, for the 
Respondent. 

JUDGMENT. —The question for con¬ 
sideration in this appeal is whether the appli¬ 
cation for execution filed by the legal repre¬ 
sentatives of the original decree-holder on the 
2lBb January 1922 was barred by time. The 
previous application for execution was made 
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on the ISfeh May 1918 foi* fehe sale of the 
mortgaged property and a date was 6 sed for 
the sale. Meanwhile an objection was Qled 
on behalf of the judgment-debtor, but before 
it could be heard the decree-holder died on the 
21sfc October 1918 leaving present appellants 
who are minors as his legal representatives. As 
no steps were taken by the legal representa¬ 
tives to get themselves substituted in the 
place of the deceased decree-holder, the ex¬ 
ecution proceeding was struck off on the 14bh 
December 1918. 

A succession C 0 rti 6 cate was subsequently 
obtained by them on the Slst August 1920. 
The Court which granted that cerbihcate was 
incidentally the same Court whose duty it 
was to execute the decree. On the 19th 
December 1921 an application was made by 
the appellants for the substitution of their 
names in the place of the deceased decree- 
holder whijh was granted. On the Slst 
January 1922 they applied for execution by 
the sale of the mortgaged property, stating 
that the market-value of the property had 
already been determined in the previous ex¬ 
ecution proceeding and that the execution 
might be oontinued from the stage at which 
it was left in the previous proceeding. 

The Court of first instance held that the 
application was protected by section 6 of the 
Indian Limitation Act, though it was beyond 
three years from the date of the previous 
application for execution. The lower appellate 
Court held otherwise. 

It is obvious that an application for the 
continuance or revival of a previous execution 
proceeding struck off or suspended for no act 
or default of the decree-holder is governed by 
Article 181 of the Indian Limitation Act. 
Such an application is substantially an appli¬ 
cation for the execution of a decree within the 
meaning of section 6 of that Act, which pro¬ 
tects the minors, so long as the disability 
continues, aod postpones the commencement of 
the period of limitation till the date on which 
such disability ceases. In Bungiah Qounden v. 
Nanjappa Raw ( 1 ) it was held that Article 179 
of the old Limitation Act was not exhaustive 
of all classes of execution proceedings. In 
Kurgodigauda v. Ningangauda ( 2 ) an appli- 

(1) 26 M. 780; 13 U. Ii. J. 412. 

(2) 41 lad. Oa3. 23a : 41 B. 625 ; 19 Bern. L. R. 
686 . 


cation for the restitution of property, obtained 
under a decree which had been reversed on 
appeal, was held to be governed by Arti¬ 
cle 181 and not by Article 182 of the Indian 
Limitation Act. As pointed out by their 
Lordships of the Privy Council in Dehi Bdkhsh 
Singhy. Habib Shah (3) the principle of for¬ 
feiture of rights in consequence of a default 
in procedure by a party to a cause is a princi¬ 
ple of punishment in respect of such default, 
but the punishment of the dead, or the rank¬ 
ing of death under category of default, does 
nob seem to be very stateable. 

The application in question was clearly 
governed by Article 181 of the Indian Limita¬ 
tion Act ; and reading that Article with Sec¬ 
tion 6 of that Act, there can be no doubt that 
the right to apply accrued to the appellants on 
the death of their father on the 2l8t October 
1918; and the present application, which has 
been filed during the subsistence of the dis¬ 
ability, is nob barred by time. 

On behalf of the judgment-debtor respon- 
dant, reliance is placed on the decision 
in Rati Ram v. Nadar (4) bub in that case 
the deceased decree-holder had left two legal 
representatives, only one of whom was a 
minor, and an application had been made 
within time by both of them for the substitu¬ 
tion of their names in the place of the deceas¬ 
ed decree-holder which was dismissed for 
default owing to the subsequent death of one 
of them who was an adult and the guardian 
of the minor. The minor had chosen his 
remedy by applying within time of the death 
of his father bub could not prosecute it owing 
to the death of his guardian a situation which 
was by no means analogous to that which has 
now arisen. 

The appeal is, therefore, allowed, the order 
passed by the lower Appellate Court set aside 
and that of the Court of first instance restored 
with costs throughout. 

z. K. Appeal allowed, 

(S) 19Ind. Gas. 626 ; 95 A. S81 ; 40 T. A. 151 ; 
16 0, 0. 194 . 17 0. W. N. 829 ; 11 A- ti. J. 626; 
18 0. L. J. 9 : 16 Bom. L. R. 640; 14 M. Ii. T. 33; 
(1913) M. W. N. 666 ; 25 M. L. J. 148 (P. 0.). 

(4) 19 Ind. Gas. 990; 41 A. 435; 17 A. U J, 649. 
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PRIVY COUNCIL. 

APPEAb FROM THE COURT OF THE BRITISH 

Besiupnt in Mysore, Civil and Military 

Station of Bangalore. 

November 30, 1993. 

Present '.—Lord Dunedin, Lord Phillimoro, 
Sir John Edge, Mr. Ameer All and 
Sir Lawrence Jenkins. 

MOTIBAI HOEMUSJEB KANGA 

—Appellant 
versus 

JAMSETJEE HORMUSJEE KANGA 

—Respondent. 

WtU — Capacily of testator, prooj oJ^^Vndve infJu. 

ence _ Burden oj prooj^Succession Act (X of 1&65). 

ss. 46, 46. 

In probate proceedings the onus of eatabliehing the 
capacity of the testator lies on the pcopounder. If 
the caveator im;ugns the Will on the ground that it 
was obtained by, the exeioise of undue influenoe, 
excessive persuasion or moral coercion, it lies upon 
him to establish that cise by legal testimony. The 
Court will not, in suoh a case, rest its decision upon 
mere suspicion, [p. 1S1, col. 1.] 

Tyrrell v. Patnion. (l&Qi) P. 151; 6 R 640; 70 L. T. 
463 ; 4 ^ W-P. 843; Sreemanchtmder Dcy v. Gopaul- 
chvnder Chuckerbutiy, H M.I.A. 39 at p. 44; 7 W.R.P. 
C. 10; 1 Suth P. 0. J. 651; 2 Sar. P. 0. J. 916; 20 E. 
B. 11, referred to. 

A roan may aot looliehly or oven heartlessly in 
making his Will, but if ho acts with full oocoprehen- 
aion of what he is doing, the Court will not interfere 
with the exercise of his volition [p. 781, ool. 1.] 

Appeal Irom the judgment of the Resident 
of Mysore, reversing a grant of Probate of the 
District Judge, Bangalore, dated the 29th 
December 1921. 

Messrs. Q. Loundcs, K.C. and Raihes^ for 
the Appellant. 

Mr. Bucknill, for the Respondent. 

JUDGMENT. —This appeal arises out of 
an application by the petitioner, a Parsee lady 
named Mrs. Motibai Eanga, in the Court of 
the District Judge of Bangalore for the Pro¬ 
bate of a Will which she alleges had been 
executed by her husband shortly before bis 
death, on the 17th August, 1820. The pro¬ 
bate was granted by the District Judge, 

I G^8 


Mr. do Rozario, on the 19bh December, 1921. 
Tlis order was, however, reversed by tlie 
Resident of Mysore, Mr. Barton, wlio appears 
to bavo exercised, in his official oapaoity, the 
appellate jurisdiction over the Civil Court in 
Bangalore ; hence the appeal to His Majesty 
in Council. 

The testator, Mr. Eormuajee Rustomjee 
Kanga, resided in Bangalore, and be is de¬ 
scribed as having been a turf accountant. 
He became ill on the 2nd August, 1920, 
and bis medical attendant, a doctor named 
Mylvaganam, diagnosed bis complaint as 
malaria; but as he became gradually 
worse, bis wife and friends became anxious 
and called in two other doctors in con¬ 
sultation with Dr. Mylvaganam. They were 
of opinion that it was not malaria but 
septic poisoning, and they prescribed accord¬ 
ingly. The Will is alleged to have been ex¬ 
ecuted in the evening of the 16th August, and 
was registered by the Sub-Registrar of the 
Civil and Military Station, Bangalore, shortly 
after its execution. From his name (Mr. 
Burby) the Sub-Registrar appears to be an 
Englishman. As his evidence, in their Lord- 
ships' opinion, is of the utmost importance in 
the determination of this appeal and is very 
short in substance, they propose to quote it 
in full 

"I am Sub-Registrar of Assurances, C. and 
M. Station, Bangalore. I was so in 
August, l92i.>. I remember the 16bh 
August, 1920. I was called to the resi¬ 
dence of Mr. Kanga and a Will was there 
given to me for registration, I registered 
it. Exhibit A is the Will. It was signed 
by Mr. Kanga in my presence unaided. I 
bad DO suspicion whatever that anything 
was wrong with the Will. I satisfied my¬ 
self that Mr. Kanga was perfectly right 
in his mind." 

He was not cross-examined at all on behalf 
of the caveator, the eldest eon of the deceased, 
Mr. Kanga. His case was, in the first place, 
that his father was not competent or in such a 
condition, mentally or physically, as to make 
a valid disposition ; in the second place, that if 
it was competently made, it was made^ under 
the undue influenoe of his wife, the petitioner. 
The petitioner is the second wife of the de¬ 
ceased. Ho appears to have married her in 
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1917, aud it is in ovideno tiiat they lived 
harmoniously and on good terms. 

Tho attesting witnoSAes to tho Will are Aga 
Abbas All, a Mohamm3dan goubleman, rosiding 
in Bangalore; a Mr. W. H. Thomson, an 
Englishman carrying on h isiness in that city ; 
and Dr. Mylvaganam. Tiio facts connected 
with its execution are testified to by two 
Hindu gentlemen of the names of Mr. 0. 
Sundara Kaja Naidu and Mr. C. N. Surya- 
narayana Rao; a Parses of the name of 
Mr. K. D. Bclgaumwala ; and a Mr. F. D’Souza, 
a furniture dealer. 

As the deceased became gradually worse, it 
was considered advisable he should execute a 
Will. It io nob clear from the evidence from 
whom the proposition emanated, but there is 
nothing to show that it was not with his 
approval. Mr. Suryanarayana Rao, a promi* 
nenb pleader of the Bangalore Bar, was asked 
by Mrs. Kanga to draft tho Will. He excus¬ 
ed himself on the ground that be was a dose 
friend of the deceased and apprehended a 
dispute ; ho would rather it was prepared by 
some other lawyer. He accordingly intro* 
duced Mr. Naidu, another pleader, as a fitting 
man for the purpose. Mr. Naidu states that 
be came to the house on the 16th August and 
obtained Mr. Kanga’s personal instructions 
about the Will. Hie statement on this point 
is as follows :— 

"Mr. Kanga asked Mrs. Kanga to take some 
bank-books and title-deeds from an al- 
mirah and a chest of drawers. She took 
out some documents from each and 
handed them over to Mr. Kanga» who 
took up the books and documents one 
after another and gave me instructions. 
As he gave instructions I took down 
notes, which I have with me. I first 
asked Mr. Kanga whom ho wished to 
appoint as executor. He said that his 
wife. Motibai Kanga, should be the solo 
executrix.” 

Mr. Naidu produced the notes of his instruc¬ 
tions at the trial. They are short and direct. 
This witness states further in his evidence that 
a Mr. Godfrey, to whom the deceased ovved 
some money, was present at the time in tho 
room in which Mr. Kanga was lying, and that 
there was some discussion between the two 
regarding the amount of money duo; that 


Mr. Godfrey stated it was something like 
Rs. 7,000. whilst the deceased said it was nob so 
much but only about Rs. 4,000; and that 
thereupon ho looked into the books, and it was 
found that he svas correct: the amount there¬ 
upon was put down in the deponent’s notes, 
Rs. 4,526. Mr. Naidu’s statement regarding a 
discussion at tho time about Ra. 7,000 or 
Rs. 5,000 is to a certain extent corroborated 
by Mrs. O’Noi], the nurse who attended the 
deceased for tho last two days of his life, and 
who was called as a witness for the caveator. 
She does not remember exactly the details of 
the discussion, but says the amount spoken of 
was something between R3.4,000 and Rs.7,000. 
There can be little doubt that she was 
referring to the same incident as Mr. Naidu 
deposes to. This witness (Mr. Naidu) says 
further, " Mr. Kanga was quite of sound mind 
when he gave the instructions.” After he 
had taken down the notes he says he made 
a fair copy, which was completed by 7 or 
7-30 P.M. Mr. Kanga signed tho Will and 
shortly after Mr. Barby, tbe Sub-Registrar, 
arrived and registered it. In cross-examination 
with regard to the physical condition of the 
deceased the witness staUd : “His voice was a 
little weak. His wife was not talking to him 
in Gujerati: shoswas fanning him and using an 
endearing term—the same term right through.” 
And ho added: “Neither Mrs. Kanga nor 
myself made any suggestion to the testator to 
recall to bis mind the various items in my 
notes.” In re-cxamination he stated that the 
Will was read over to the deceased twice— 
once by himself (the witness), the other time 
by Mr. Burby, the Sub-Registrar. It is to be 
remarked that the Will itself is simple and 
short, and not requiring any great mental 
strain on tho part of a sick man to grasp its 
rneauing. Save the preliminary part, whioh 
is in ordinary form, it leaves everything to 
the wife. 

Mr. Thomson (who describes himself as a 
director of the firm of Barton, Son and Co., 
Ltd.) states that he lived next door to tbe 
deceased : - 

" On the 16th August, about 6-30 in the 
evening I saw Mr. Suryanarayana Rao 
and Dr. Mylvaganam in the compound of 
Mr. Kanga’s bungalow. I dropped in to 
ask how Mr. Kanga was. I bad heard 
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Mr, Kanga was down with cntorio. 1 askod 
the doctor. Ho said it was some kidnoy 
oomplaint aud blood poisouing had 
set in. 1 asked him whether Mr. Kanga 
was in a oritioal state. He said 'No', aud 
ho might get over it U he were a youu- 
gor mao. At all ovente, the doctors 
said, ho would last four or five days. 
Mr. Suryanarayaua Rao thou asked mo 
whether I would attoat Mr. Kauga’s Will: 
bo said it was boiug prepared at the time. 
I first objected, sayiug 1 was a perfect 
strauger, bub afterwards consented. 
Mr. S. N. Rao represented that I was a 
disinterested party aud 1 would do. 1 asked 
the doctor whether Mr. Kauga was in a 
fit conditiou to sign a Will—1 meant 
mentally. Dr. Mylvaganam said ‘Cer¬ 
tainly’ and Mr, S. N. Rao ‘ Very much 
so. 

The next witness to the will is Aga Abbas 
Ali, who desoribes himsolf as a landholder of 
Bangalore. The material part of his evidence 
is as follows :— 

I stepped in at Mr. Kanga's bo enquire 
about hie health. 1 casually dropped in. 
Mr. Thomson, Dr. Mylvaganam aud 
Mr, Suryanarayaua Rao were there. 
Mr. S. N. Rao asked me to wait, saying I 
was wanted : ho did nob say why. I went 
into the sick room, and bbon I learnt I was 
required to attest a will. The Will was 
read out to Mr. Kanga. Mr. Kauga signed 
the Will. The nurse lifted him up. I 
do nob know whether anybody else helped 
the nurse. The doctor signed first. I 
don't remember who asked me to sign. 
After I attested the Will I stayed on. Then 
the Registrar came. I was in the room 
when he came. The Registrar read out the 
Will to Mr, Kanga. He asked Mr. Kanga 
whether it was right. Mr. Kanga 
shook his head (nodded ?), by which I 
understood that he thought it all right. 
The Registrar registered the Will and we 
all left.” 

Mr. Suryanarayana Rao’s evidence is im¬ 
portant. He is a man of position and of 
twenty-eight years’ standing at the Bat of bis 
province ; a prominent pleader in the Banga¬ 
lore Court and appears to have absolutely no 
interest in the dispute, aud knew the family 
well. He desoribes bow the Will came to be 


oxoouted, the condition in which tho testator 
was at tlio time, and t!io oiroumstanoes oon- 
uccted with its fx* cation. The following pass¬ 
age in his ovidouco deserves notice :—* 

“.lust after blio execution of the Will Mr. 
Burby came. .Somebody wont and brought 
him. After execution and before Burby 
oamo the Will was brought to me. I 
road it and was surprised that no provi¬ 
sion had boon made for the children, and 
T expressed myself to that effect to 
Mr. Abbas Ali aud to Mr. Burby and to 
others. 1 remarked that it was an unjust 
Will. Kaiku, the younger son, who under¬ 
stood what we were discussing, began to 
cry, I felt it and the others also felt it. 
They asked me to approach Mr. Kanga 
and ask him to make some provision for 
bbo younger boy. Meantime Mr, Burby 
went in and registered the Will. He was 
standing by Mr. Kanga’s bedside, I then 
went into the room. Mr. Kanga was 
lying in bed and appeared to be exhausted. 

T took up bis band aud asked Mr. Kanga 
how it was he had made no provision 
for any of his children. He replied, 
My wife will look after everything,* 
Then I said he might at least make provi¬ 
sion for the minor boy, He replied, ‘My 
wife is a good woman. She will look 
after him.’ Then I came out remarking, 
‘What is to bo done ? The'man is obsti- 
Date.' When I pub the question he under¬ 
stood me and gave mo a rational answer, 

I cannot depose about bis mental state." 

Mr, D’Souza and Mr. Belgaumwala gave 
similar testimony. 

Mrs. Kauga in her evidence gives a clear 
account of what took place from the time the 
deceased became ill until bis death. Her story 
tallies in every material particular with that 
told by the other witnesses. She was cross- 
examined at great length, but nothing appears 
to have beeu elicited to discredit her testi¬ 
mony. If all this evidence is accepted the 
validity of the V/ill would be conclusively 
established, but Dr. Mylvagaaam, although an 
attesting witness, has given evidence of a 
character which requires consideration. He 
states, in fact, that the deceased when he put 
his signature to the document could not 
understand what he was doing. He says in 
one place in his examination-m-obief;—; 
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*' 1 saw hi 03 I alifc63t0d tb 0 Will. I 

Wii 3 behind him. Mr. Abba3 AU and 
Jlr. Thomson also afcbesfced. From his 
mental and physical condition I did nob 
think bimfc Mr. Kanf»a was able to make a 
detailed Will. Ho was not comatose or 
imbecile. At times he used to be quite 
listless and we had to shake him to get a 
reply. " 

lie also was present at the time when the 
Registrar came. In oross-examioation, refer¬ 
ring to the Will Ex. A., he says ;— 

** It is a long document. I do not think that 
Mr. Kanga would have understood all 
that in his then condition.” 

The Judge betoro whom the evidence was 
given was apparently astonished at the fact 
that although Dr. Mylvaganam had attested 
the Will, he was now giving evidence to the 
effect that the testator could not have execut¬ 
ed it with comprehension. The District Judge 
accordingly asked him certain questions, to 
which he makes the following answers:— 

'* When I attested the Will I thought that 
the details had been arranged previously. 
I regarded my responsibility to extend 
only to the witnessing of the signature. 
Mr. Kanga did not appear to me to be 
following the reading of the Will with in¬ 
telligence. Somebody asked him to sign, 
saying that bis signature was required, 
and pub a pen in his hand. He was lying 
with his eyes closed, and when he was 
propped up he was sufficiently alert for 
the signing. After the signing Mr. Kanga 
collapsed. On the I6bh August I do not 
think Mr. Kanga would have been in a 
fitting state of mind to be able to scrutinise 
accounts. ’ At the instance of peti¬ 
tioner’s Counsel; “ After the Will was 
read out I do not remember asking Mr. 
Kanga why he had left out his son in 
the Will To my knowledge there was no 
oonversatioii with Mr. Kanga after the 
Will was signed. He was not in a fit 
state for conversation. 1 do not re¬ 
member anybody else asking Mr. Kanga 
about having left out his son—I do not 
think so.” 

The nurse, Mrs. O’Neill, says that the 
whole work of opening the iron safe and 
taking out the books, etc., for the purpose of 


noting tbe details in the will was carried out 
by Mrs. Kanga ; and that Mr. Kanga gave no 
instructions to the lawyer, She adds that 
the patient was very weak and his life seemed 
to be going ; he took no interest in what was 
going on. 

Their Lordships do nob think it necessary 
bo refer to the nurse’s evidence in detail; it is 
sufficient to say that her statements are in 
direct contradiction to all the witnesses on 
behalf of the potibionei and even contradicts 
some of the statements made by Dr. Mylva- 
gauam. Upon this balance of testimony the 
District Judge came to the conclusion that 
Mrs. O’Neill could nob be relied on, and 
having regard to tbe fact that the oapaciby of 
the testator had been established by over¬ 
whelming testimony and no undue influence 
bad been proved, he made a decree for the 
grant of the probate to the petitioner. 

On appeal the Resident has set aside the 
order of the District Judge chiefly, as it 
appears, on susploion. 

The rules for tho establishment of the 
capacity of tbe testator and the oiroumstances 
which would lead to the invalidation of a will 
are embodied in sections 4S and 48 of tbe 
Indian Succession Act (X of 1865), which 
practically embody tbe principles of the English 
law on tbe subject. 

Counsel for the respondent invited their 
Lordships’ attention to what be called tbe 
suspicious circumstances in the case: tbe de¬ 
lay in Bending information to the eldest son of 
the critical condition of the father, tbe exclu¬ 
sion of the children from the will; and he re¬ 
lied on the dictum in iT^rreW v. Patnion (1). 
That case, however, differs in all its oiroum- 
stances from tbe present. In this connection 
it may be useful to refer to the observations 
of Lord Westbury in the case of SreemaU' 
chunder Dey v. Qopaulchunder Chiickerhut' 
ty ( 2 ). 

", , in matters of this description ’’ 

(he was dealing with a charge of fraud in 
connection with a sale in execution of a 
decree) ” it is essential to take care that 
the decision of the Court rests nob upon 

(1) (1894) P. 151 ; 6 R. 540 ; 70 L. T. 463 ; 43 W. 
R. 843. 

(3) 11 M. I. A. 28 at p 44 ; 7 W. R. P. 0. 10 ; I 
Sutb. P. 0. J. 66.1; 2 Sar. P. C. J. 315 ; 30 B. R- il- 
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susp'oiou. buh upon legal gtouods, osta* 

bliehed by legal teBtimony. " 

It 10 qulbo clear that the ouua ol eetabliBb- 
ing capacity lay on blie petitioner. Ibis also 
clear that if the caveator impugned the Will 
on the ground that it was obtained by the 
exorcise of undue influence, excessive persuaeion 
or moral coercion, it lay upon him to esta¬ 
blish that case. Tlic evidence, however, that 
the deceased signed it with full comprehension 
of its meaning and contents is overwhelming 
and explicit. It is impossible to suppose that 
persons like the pleader, Mr. C. N. buryanara- 
yaua Rao, Mr. Abbas Aii, the Sub-Registtar 
and Mr. Thomson, not to speak of the others, 
entered into a couepiracy with Mrs. Kauga 
to foist upon a moribund man a will which he 
did not understand and which he signed 
without oompreheDsiou. It is in evidence 
that the deceased bad not been for some time 
on good terms with his eldest eon; it appears 
also that he had adequately provided for him. 
The deceased’s son-in-law, Mr. Kbambata, 
who has apparently no interest in the dispute, 
Bays that the deceased had full oonBdence in 
his wife. Evidently relying on his trust in 
her, Mr. Kanga left her bis whole estate, 
observing to the persons who wore interesting 
themselves on behalf of his youngest son that 
she would look after him and do what was 
necessary. A man may act foolishly and even 
heartlessly ; if be acts with full comprehen¬ 
sion of what he is doing the Court will not in¬ 
terfere with the exercise of his volition. The 
evidence, which consists of the testimony of 
respectable and wholly disinterested witnesses, 
excludes the hypothesis of its having been 
obtained by undue inliuenoe. Their Lordships 
refuse to accept the testimony of Mrs. O’Neill 
and Dr. Mylvaganam. Their conduct does 
nob seem to be consistent with what they 
stated in Court. 

On the whole, their Lordships have come 
to the conclusion that the order ol the Ecsi- 
dent must be sot aside and that of the Brst 
Court restored. The respondent will pay the 
costs in the Appellate Court and of this 
appeal. Their Lordships will humbly advise 
His Majesty accordingly. Bub they, at the 
same time, feel it desirable to say that they 
ftiUy trust the petitioner will carry out the 


wishes of her husband with regard to bis 
minor son. She horseU stated in her evidence 
that she proposed to make a handsome provi¬ 
sion for the boy, and their Lordships trust 
that she will give efl'eot to it. 

Z. K. Order set aside. 
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Present :—Mr. Wazir Hasan, A. J. C. 

NAKOTAM DAS and otbers—Plaintiffs 

—Appellants 

versxis 

Sheik MOHAMMAD RAZA and others 
—Defendants —Respondents. 

U. P. Laud Revenue Act {III o/l901), ss. 111, 11 , 
i83 (k)— Paflitiou, moden oj initiation oj ^Question of 
titIc-^Procedure^ Jurisdiction 0 / Civil Courts, bar to, 
extent of. 

Tu ount the ordinary jurisdiction of Civil Courts by 
virtue of the bat oreited by section 2w3 {k) of the 
IT. P. T^aud Revenue Aot, it must be shown that the 
alleged bar perfect and is in acooidance with the 
provisions of the law which oceate that bar. [p. 762, 

ool. 2j. 

Where a oolleotor proceeds to enquire into a ques¬ 
tion of proprietary title raised in partition proceedings 
be must strictly follow the prooedure laid down in 
the Code of Civil Procedure for the trial of origin.al 
suits, and the effeot whioh his decree will have 
depends upon the ob.^setvanoe of the formalities pres¬ 
cribed by section 111 of tbe U. P Land Revenue Act. 
[p. 78i<, ooJ. IJ. 

Mahbub Alt v. Sheikh Aluhammed Hussain, 57 led. 
Cas. 4'J7: 23 0. 0. 126; 7 O. L J. 319, followed. 

The partition of a khala can be initiated either by 
an application for partition of the khata or by an 
app:io.vtian by way of an objeolion in response to a 
call made by tbe proclamaticn contemplated by tbe 
previsions of chapter VII of tbe U. P. Land Revenue 
Aot. A partition made without either of these two 
conditions being complied with cannot be given tbe 
efieot of operating a.^ a bar to the determination of a 
question of litle in a Court cf Civil Jurisdiction, 
[p 766, ool. !]• 

Shambha Singh v. DaUit Singh, 88 Ind. Cas. 29; 08 
A-2t8 ; 14 A. Li. J. 298 (F.B.); Kalka Iraead y. 
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jjuit 33 led. C&s* 86^ 33 A SOi ; 14 A- L. 
J. 373 (P.B ), relied oq. 

Liagjt Husain v. Narotam Das, 65 Ind Gas. 780; 
8 0. L. J. 516; 4 U. P Ij. R. distiDgaiflhed. 

Appeal against the judgment o£ the Sub- 
Judge, Sultanpur, dated tbe 23rd August 1922, 
confirming the judgment of tbe Munsif, 
Sultanpur, dated the 30feh July 1921. 

Messrs. M. Wasim and Daya Kishen Seth, 
for the Appellants. 

Mr. Uyder Husain, for the Respondents. 

JUDGMENT. —This appeal arises out of 
a suit brought by the appellants for possession 
of four plots of land situate in village Daryapur 
in the distiiob of Sultanpur. These plots are 
specified in the plaint. The plaintiffs have 
based their title to the plots in suit on a 
purchase at an auction sale in 1863. There 
were several defences to this suit with tho 
result that as many as 15 issues were settled 
for decision. These issues one and all wore 
decided by the Court of first instance on 
their merits. The decision of that Court 
went against the plaintiffs on issues 11 and 
12 and in consequence thereof the suit was 
dismissed. The plaintiff appealed. Tho appeal 
was also dismissed by the learned Subordinate 
Judge of Sultanpur on the 23rd August 1922. 
This is a second appeal by the plaintiffs from 
the decree of the learned Subordinate Judge. 
The decision of the lower Court is based on a 
determination of the question involved in 
issue 12, Other questions have not been decid¬ 
ed by the Court of first appeal. The defence 
which has suedeeded is that there was a parti¬ 
tion of the village in which the plots in suit 
are situate in the year 1918 and under that 
partition the plots in suit ceased to belong to 
the plaintiff in consequence of their having 
been alotted to other co-sbarers in the 
village than the plaintiff. The construc¬ 
tion of tho documents bearing on the parti¬ 
tion is the question in appeal. The bar 
arising out of the partition was resisted by tbe 
plaintiffs also on tho ground tliat the nature 
of the interest which they held in the 
plots in suit was not one which was or could 
be the subject-matter of the partition. This 
point also has been decided against tbe appel¬ 
lants by both the Courts below bat is reiterat¬ 
ed in the appeal before me. 


The argument advanced by the learned 
Counsel for the appellants in support of the 
first poiut taken in appeal is that the docu¬ 
ments evidencing the partition, if properly oon- 
etrued, lead to the oonolusion that tbe parti¬ 
tion was limited to khata (or thok or patti) 
No. 1 and partially to khata No. 9 and did not 
include lands or determination of title of the 
proprietors of lands situate in khata No. 5 
within which tbe plots in suit lie. Tbe Courts 
below have held that tbe partition embraced 
all the khatas of the lands in the village. If 
that is true it is difficult to escape the conclu¬ 
sion that the present suit is baryed by the pro¬ 
visions of section 233 (K) of the TJ. P. Land 
Revenue Act (III of 1901). 1 am however, not 
satisfied that the Courts below have properly 
construed the documents bearing on the ques¬ 
tion of partition. It is obvious that the plaint¬ 
iffs must succeed if the bar set up in defence 
is nob strictly proved. 

To oust the ordinary jurisdiction of Civil 
Courts to grant relief of the nature sought for 
in this suit, it must be shown that the alleged 
bar is perfect and is in accordance with the 
provisions of the law which create that bar. 
Tbe provisions of section 233, clause (k) of 
the Act, just DOW mentioned are clearly found¬ 
ed upon the provisions of Chapter Vll 
of that Act relating to partition and union of 
mabals. Tbe jurisidictlon of tho Revenue 
Courts to initiate proceedings for partition 
commences with the receipt of an application 
for partition under section 107 of that Act. Un¬ 
less the partition is refused on a preliminary 
ground stated in section 109 tbe Collector 
shall issue a proclamation under section 110 
of the nature required by that section. In 
tbe event of a question of proprietary title 
arising out of tbe pleadings in the proceedings 
and such question being one which has not 
been already determined by a Court of oom- 
petent jurisdiction three alternative courses 
are open io the Collector to adopt, either (a) 
to decline to grant the application until the 
question in dispute has been determined by a 
competent Court, or (6) to require any party 
to the case to institute within three months 
a suit in the Civil Court for tbe determination 
of such question, or (c) to proceed to inquire 
into the merits of tho question. It is common 
ground that the first two alternablves were 
not adopted by the Collector in relation to 
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bhe pArbibion uader oangiderabion. Ib must, 
therefore, follow that tho CoUeotor adopted 
the third albernabivo; aad wlioa ho dooides 
to adopt that albornabive ho is undor au 
obligation to follow the proooduro laid down 
in the Codo of Civil Prooeduro for tho trial of 
original suits {vide aub-Beobion (3) of aeo- 
bion 111). Section 11'^ gives tho docreo paasod 
by the Collector in oases whore ho has adopt¬ 
ed the third alternative the effo-jt of decrees 
of a Court of tho Civil judioabure of the first 
instance and such decrees shall be open to 
appeal to the District Judgo or High Court or 
the Judicial Comcnissionor as the case may be 
under the rules applioablo to appeals bo those 
Courts. The language of section 112 giving 
the effect mentioned above to tbe decrees 
passed by the Collector on questions of pro¬ 
prietary title involved in tho partition pro¬ 
ceedings makes it perfectly clear that tlm 
effect depends upon tbe observance of the for¬ 
malities prescribed by section 111. If auth¬ 
ority were needed in support of such an 
obvious conclusion 1 should refer to a very 
exhaustive, if I may respectfully say so, 
judgment of Mr. (Now Mr. Justice) Lindsay in 
the case of Mahbub AU v. Mohammed Husain 
(l). Two questions therefore, arise io this 
connection. Was there a partition of any khata 
other than khatas I and 9. If not, fclie de¬ 
fence fails. If there was, was it in conformity 
with the provisions of law.? If it was not the 
defence equally fails. 

The documents bearing on the question un¬ 
der consideration are these. 1. The applica¬ 
tion for partition dated the 2Ub February 
1916 (Exhibit A 33 ). 2. The prooeeuings 
recorded by the Court of Revenue (Exhi¬ 
bit.50). 3. A document described as a chittbi 
(Exhibit A 34), Before dealing with those 
documents, it is necessary to describe with 
some precision the nature of the tenure which 
tho owners of tbe village lield in the lands 
situate in that village. 

Exhibit 4 is the kkewjt of the last settle¬ 
ment, the (late of which may fairly accurately 
be fixed as 1894-1895. This kkewat, therofore, 
will reveal tbe condition in which the village 
was held by the several proprietors of ib pre¬ 
vious to the partition but subsequent to the ac- 
quisibion of the plots in suit by purchase at 
tbe auction sale by Jawahir Lai, the ancestor 
of tbe plaintiffs. It shows that the village 

(1) 67 Ind. Gas. 497 : 23 O. 0.126; 7 0. L. J 819 


WAS divided into 10 ihoks. Theno thoks arc 
oarmarked by numoricals and by tho name of 
the holder of the thok as against tho numo- 
rioals. Tho raaj jriby of tbe thoh owned 
by several co-.^baro3. Thok No I is doaoribol 
as Tftwahir Lil’s, tiie extent of which is indica¬ 
ted in two ways. 13 annas, 9 pios, 2. 75 highaa 
9 VI dli iirs. It would thus appoar that 

Jawahir Lai had a solid interest in the village 
representing the entirety of a thok consisting 
of one-third of the whole of the village besides 
tlie insignificant interest which he acquired in 
the four plots by purchase. As I have said 
before it is common ground that these four 
plots were and are not included in the thok of 
.lawabir Lai just now mentioned bub that they 
are inoluded in thok No. 5 whioh is descjribad 
as Ghasi Khan's, the extent of which also is 
shown to bo 3 annas, 9 pies and further by an 
area of 75 highast 18 biswaa and 1 dhur. 
With the other thoks in the village we are not 
directly concerned except thok No. 9 whioh is 
sha-nilat dek, comprising an area of 27 bighcia 
17 biswa$. There is evidence in the case and 
in fact it is agreed that the proprietors of the 
village bad enjoyed their shares by means of 
possession on the basis of khethat, in other 
words, each proprietor hold specified number 
of plots of land in tbe village accurately oi 
approximately corresponding to the extent ol 
liis share. This, therefore, was the nature of 
the interest whioh the proprietors held on the 
date of the partition. 

Now I come bo tho consideration of the 
documents mentioned above. Exhibit A-33 is 
the application for partition made by Narain- 
das and Musammab Tulsha'as against every 
other co-sharer in the village. In the latter 
group the person first mentioned is Narotam 
Das. The applicants and Narotam Das on the 
date of the application represented the entire 
thok No. 1 belonging bo Jawahir Lai, who liad 
died before the application. One observation 
need be made here before I proceed further. 
Ib is not contended that besides the three per¬ 
sons mentioned above any other co-sharer in 
tbe village had any interest in thok No. 1. It 
follows that the primary interest of the 
applicants was to secure a partition of this 
thok from the rest of the village by means of a 
partition under the United Provinoe Land 
Revenue Act. It is agreed that the partition 
was to be imperfect and when eventually carri¬ 
ed out it was imperfect. The entire village ia 
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heM in an under-proprietary tenure and that 
is mentioned in column 1 of the application. 
The rest of the columns give the extent of the 
share, the Government Revenue and the last 
hut one column describes the area which the 
applicants say they are entitled to on parti¬ 
tion and, that is, 52 highas 14 hiswis 6 
bisioansis. This is significant. The objAotof 
the application must, the reforo, betaken to 
obtain a partition which will sever specifically 
this area from the rest of the villajie and it 
need hardly be said again after what has 
been said before that this area was to 
come out of thok No. 1 above. The last 
column of this applioation is the column 
of remarks and contains what may be 
called specific prayer of the application. It is 
as follows;—“ That an imperfect partition 
may he made and chitthis as mentioned below 
may bo prepared ; Tjala Narotam Das appli¬ 
cant, one chiithi ; Musarnmat Tulsa, applicant 
mortgagor, Lala Narotam Das mortgagee, one 
ckittkt ; the defendant?., one chitthi, and the 
Government, one chitthi. On the question of 
the construction of this application the best 
that can he said in favour of the detendants- 
respondents is that it stands far I'rom showing 
that anything other than ihok No. 1 was con¬ 
templated by the applicants to be the subiocb 
matter of partition. To my mind, however, 
the value of this document is more than mere¬ 
ly negative in its oharacbor. The ooustruo- 
bion which I place is that the applicants asked 
for partition of Jawahir Lai s ^ thok and of 
no more. This conclusion is not only 
supported by exhibit 50, the tars (nq-sim, but 
may safely be rested upon that document 
alone: -The copy before me is on a printed 
form usually used for preparation of tarz 
tuqsim. It is divided into several paragraphs 
and each paragraph has a heading indicating 
the nature of the entry or entries which 
should be made therein. The copy produced 
contains these entries. At the top the whole 
village is mentioned of course. The hreb 
pa'^agraph is intended bo denote whether tb.e 
proposed partition is to be perfect or imperfect 
and also the vatti of which partition is intend¬ 
ed. The copy retains tho ordinary printed words 
" perfect and imperfect ” both and leaves 
blank the name of the paUi. The area of the 
whole village is certainly given but when wo 
proceed along with details given in separata 
paragraphs no or little doubt is left that 


only one patti, that is, Jawahir LaVs, is pro¬ 
posed to be partitioned. Paragraph 2 is 
significant. Patti Jawahir Lai is shown as 
sub-divided into throe portions, one for each of 
the two applicants and the third one for the 
defendant No. 1. These portions are equal in 
extoet and cover up tho whole of the area of 
patti Jawahir Lai loss by 4 highas which, as it 
appears from the eub.sequenb paragraphs, was 
made good by taking a slice out of ihok No. 9, 
that is, mushtarka. The significance of the 
entries mentioned above is brought into pro¬ 
minence by a contrast with the entries relating 
to the other tlioks of the village. I will take, 
for illustration, thok, No. 5, that is Ghulam 
All's. All tho co-sharers of that thok&Te men¬ 
tioned in a group without any specification of 
the share, to which each would be entitled 
under the proposed partition. Nob only the 
fraction representing tho whole of the share, 
that is, 3 annas, 9 pies but also the area 
79 highas 8 bi.su;as and 19 bistonasis repre¬ 
senting the whole of the area appertain¬ 
ing to Ghulam All’s thok, is mentioned in 
gross and so is the revenue. On the ofcber 
hand, Jawahir Lai’s patti has been split up 
in all those respects. Bach of the three co- 
sharers is shown to possess 1 anna 3 pies 
with an area of 2d I'ighas 9 tiswas and the 
oorreeponding amount of revenue, that is, 
Ba. 36-14-6. Similar result is attained by 
looking to the entries under other paragraphs, 
for instance, paragraph 5. With a view to 
avoid any possible confusion arising onb of 
several entries in this document referring to 
paths 1, 2 and 3, it is to be noted that the re¬ 
ference is not to the paths as they stood in the 
khcwiit but bo the pa'.tis proposed to be made 
under the contemplated partition which are 
defined in paragraph 2 of this ^document; in 
other words, under the heading na^n patti the 
first one mentlonod is of Narain Das, b^ 
second one of Musavioiat. Tulsha and the third 
one of Narobtam Das, who together represent 
tho entire proprietary interest in khata No _1- 
Next we have to consider the evidential 
value and the legal ciTeob of Exhibit A34. If 
my construction of Exhibits A 33 and 60 is 
correct, as in my iudgmenb it is, it 
that Exhibit A34 is inoonsistenb with that 
conabruotion. What is the nature of this docu¬ 
ment ? It purports to be the copy of an abs¬ 
tract of chitthi batioara in an imperfect mahai 
in case No. 9 in re Narain Das v. Narotam 
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Das and others of vilUse Daryapur, decided 
on the 19fch September 1918, for the aharo of 
Gbulam Mi Khan. In the firffc column U ^iven 
the name of tenant, who ia shown to bo holding 
the 4 plots in suit. On these meagre indicia it 
is diiTicult to connect this document with the 
partition initiated with the application (Exhibit 
AB3) but the boat that the respondents can 
ask for is to so connect it. I am pre> 
pared to do that. I have already found that 
the application of the 9Lst January 1916 
(Exhibit A33) and tho tarz taqsim (Exhibit 50) 
evidence no more than the prayer and 
proposal respectively of the partition of khata 
No. 1. This being so an attempt to deal 
with any other khatam the village and there¬ 
by impliedly to adjudicate the questions of 
title in relation to tho lands comprised in 
that khatii must be held to bo ultra vires. 

I have taken pains to point out what con¬ 
ditions tho law attaches as precedent to give 
finality to the decisions of Revenue Courts on 
the questions of proprietary title. If this 
chitthi is intended to show, as tho learned 
Counsel for the respondents wishes it to show, 
that the Revenue Court partitioned khalas of 
the village other than the khata for the parti¬ 
tion of which the application was made and 
the proposaUBxbibit 50) was prepared it must 
be shown that this action of the Court of Re¬ 
venue was in accordance with law. On the 
materials before me, it is impossible bo predi¬ 
cate of it as having been in accordance with 
law. The partition of any khata other than 
the one covered by the application of the 2lBb 
January 1916 must initiate in either of the 
two ways, (l) A fresh application relating to 
the partition of that khata or khatas, or (2) 
by an application by way of an objection in 
response bo a call made by the proclamation 
contemplated by the provisions of Chapter VII 
already referred to. I have no hesitation in 
bolding that a partition without either of the 
two conditions being complied with is a parti¬ 
tion which cannot be given the effect of opera¬ 
ting as a bar to the determination of title in a 
Court of civil jurisdiobion. I am glad that the 
ooDolusionat which I have reached in this case 
is supported by two Full Bench decisions in the 
oases of Shambhu Singh v. Daljit Singh (2) 
and Kalka Prasad v. Manmohan Lai (3). 

(3) S3IiidOag. 19; 38 A. 2l3; 14 A.Ij.J. 393 CF.B.). 

(3) 83 Ind.Oag. 86; 83 A. 303; 14 A.L.J. 373(P. B.) 

1 0^99 


My dec'sion in a previous case in Liaqat 
Husain v. Narotam Das (4) was hard pressed 
on me by the learned Counsel for the rospon l- 
ents. I have no desire bo shirk the rospon^i- 
biliby of that decision ))ub I do certainly pro¬ 
test to its being used as ovidonce of a fact in 
tho present case more so when the fact as to 
whether tho partition of 1818 covered the 
whole village area or only related bo thok 
No. 1 depends on the oonstruobion of certain 
documents which documents were nob either 
produced in that case or discussed before 
me at tho hearing of that appeal. It 
may be mentioned that the parties in that 
case so far as can be gathered from the 
judgment bad agreed on the fact that there 
was a partition of the whole village. I do 
not, therefore, think that my decision just 
now referred to can legitimately affect the 
oonclusion at which I have reached in the 
present case on the materials now before me. 
In this view of the matter, it is uuneoessary 
bo decide the second point taken by the learn¬ 
ed Counsel for the appellants in support of his 
appeal. 

I, therefore, allow the appeal, sot aside the 
decree of the lower Appellate Court and as the 
appeal before that Court was decided on a 
preliminary point I direct that the record be 
sent back to that Court under O. XLI r. 23 of 
the Code of Civil Procedure with the direction 
that the case be tried according bo law. The 
appellants will get their costs in this Court. 
The coats in the Courts below will abide the 
event. 

z. K. Appeal a!locoed. 

(4) G5 lad. Ca3. 780; 8 O. L. J. 516 ; 4 U. P. h. R. 
( 0 ) l. 
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CALCUTTA HIGH COURT. 

ApPEAD from OllirTiNATj Df.cree 
No. 2 OF 1918. 

May 5. 1924. 

Present : -Sir Iiancelo?; Sanderson, 

Kt., K. G., Chief Justice, and 
Mr. Justice Walmsioy. 

KAILASH CHANDRA NAG AND others 

—Petitioners 

versus 

BE30Y CHANDRA NAG AND others 
—Opposite Party. 

Limitation Act (IX oj 190^), s. 5—Rcvtcw of 
judgmtni—Appeal—'S^ime ta review, when ex¬ 

cluded. 

Ao appellaob is entiblod to exolade time speut io 
ptosBOuting 'With due diligecoB a pcopoc applioatiou 
for teview of iadgineat. [p. 737. ool. 1.] 

Brij Indar Singh v. Kanshi Riuu, 42 Ind. Oas. 43 ; 
45 0. 94 ; b3 M. L. J. 486 ; 22 51- L. T. 8G2 ; G L. \Y. 
692 ; 123 P. W. R. 1917 ; i6 A- L. J. 777 ; 19 Bom 
L. R. 866 ; 8 P. L. W. 3l3 ; 26 G. L. J. 572 ; 104 P. R. 
1917 : (1917) M, W. N. OIL ; ‘i2 C. \V. N. 169 ; 127 
P. li. B. 1917 ; 44 I. A. 218 (P. C.), referred to. 

Where, however, an applioatioa for rovie'>v does not 
state the real reason on whloh it is based and wbere 
it is not shown that there was re.isooablo ground for 
seeking the review, the applioatiou cannot be regard, 
ed a proper one, prosecuted with due diligenoe, and 
the more fact that it was made, does not entitle the 
appellant to an extension of lime under seotioa 5 of 
the Limitation Aot. [p 786, col. 9.J 

Application for leave to appeal to His 
Majesty in Council against the judgment of a 
Division Bench of the High Court, dated the 
29bh August 1922. 

Babu Phaninira Lai Moitra, for the Peti¬ 
tioners. 

Babu Bam Chanda Mazumdar, Babu 
Govinda Chandra Dey Boy, Babu ^ono-nuhan 
Banerjee and Babu Pry a l^ath Dutta. for tiie 
Opposite Party. 

JUDGMENT. 

Walmsley, J. —This is an application for 
leave to appeal to His Majesty in Council, and 
it is directed against a judgment passed by a 
Division Benob of this Court on the 29bh 

August 1922. 


A preliminary objection has been taken be¬ 
fore us that the application is filed out of time 
and that it should bo rejeoted on that aooount. 
It is necessary, tlierofore, to give certain dates. 
As [ have stated, the judgment was delivered 
on the 29th of August 1922. The decree was 
signed on the Slsb of August 1922. On Nov¬ 
ember 27 of the same year an applioation 
was presented for review of Judgment. This 
application was rejected on July 30,1923. 
The present applioation was filed on August 3, 
1923. 

It was at first suggested to us, that, even if 
the whole period during wbioh the application 
for review was pending bo deducted, this pre¬ 
sent application is out of time. This sugges¬ 
tion, however, appears to be due to a mistake 
in an office note : the application for copy of 
the judgment was made on November 22, and 
not on November 27. 

The question then is whether the time dur¬ 
ing which the applioation for review was 
pending should be deducted. It is conceded 
that the petitioners must show that that ap¬ 
plication was of such a nature as to entitle 
them to an extension of time under seotion 5 
of Limitation Act. It is necessary, therefore, 
to examine their application for review. It 
has been shown to ns that of the seven grounds 
mentioned therein four are identical word 
for word with four of the grounds set out in 
the memorandum of appeal, while the remain¬ 
ing three summarize other grounds in the 
memorandum. Nob one of them mentions 
any fajt or advances any argument, such as 
might be expected in an applioation under 
tiiQ provisions of O. XLVII of the Civil 
Procedure. The applioation, therefore, was 
very similar to the one mentioned in the ease 
oi AshanuUa V. The Collector of Dacca (Din 
which it was held that the mere presentation 
of an applioation for review, wbere it is not 
shown that there was reasonable ground for 
making the review, is not a sufficient ground 
for not presenting an appeal within lime. The 
deoisioQ in the case of Brij Indar Singh v. 
Kanshi Bam, (2) recognises the same prinoiple 

(1) 15 C. 242 : 7 lad. Deo. (N. S.) 746. 

(2) 42 Ind. Gas. 48 ; 45 C. 94 ; 33 M. L. J. 486 ; 
22 AJ. L. T- 362 ; 6 L. W. 692; 12G P. W. R. 1917 ; 15 
A. L. J. 777 ; 19 Bom. L. R. 866 ; 3 P. L. W. 318 ; 26 
0. L. J. 672 ; 1C4 P. R 1917 ; (1917) M. \Y. N 811; 
22 0. W N. 169; 127 R L. R. 1917 ; 44 I- A 218 

(P. 0.). 
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and febeir Lordships of feho Privy Council 
endorsed the view that an'appellant was entitled 
to ezolude time spent in prosecuting with due 
diligence a proper application for review 
of iadgment. 

In view of what T have said already about 
the contents of the application for review, and 
still more in view of what has been stated 
before us in Court to'day, namely, that the 
application for review did not set out the real 
reason on whicVi it was baaed, it appears to 
me that the application for review cannot be 
regarded as a proper one, prosecuted with 
due diligence and that consequently the fact 
that it was made does not entitle the peti¬ 
tioners to an extension of time under section 5 
of the Limitation Act. 

The result is that in my judgment this 
application for leave to appeal to His Majesty 
in Council must be refused with costa—6 gold 
mohurs, 3 gold mohurs to Mr. Mazumdar’s 
client and 2 gold mohurs to Mr. Dutt s client. 

Sanderson, C. J. —I agree. 

8, D, Application refused. 


ALLAHABAD HIGH COURT. 

First Civid Appeal No. 62 op 1923. 

February 11, 1924. 

Present :—Mr. Justice Walsh and 
Mr. Justice Ryves. 

FIRM KBDAB NATH DURGA PRASAD— 

Plaintiff—Appellant 

versus 

FIRM BI3HWANATH LAKSHMI 
OHAND — Defendant— 
Respondent. 

Civil Procedure Code {Act Y of 1903) 0. XI, r, 18— 
Inspectioti of documents not mentioned in pleadtnffs or 

affidavit of documents—Procediire-^Counter-affida- 

vitt whether eonelusive. 

Under O. XI, t. 18 of the Civil Prooeluto 
code, when a party applies to inapeot dooumei^a 
which are not in the pleadings or in a provions afn- 
davit of documents, and makes an affidavit for that 


purpose, tho Court ou?ht not to make an order for 
iDspeoti^n without j?iviag tho other side an opportu¬ 
nity of replying on affil vvit If tho latter reply on 
allidavit that tho dooumo-ita of which inspection is 
sought are rjot in thoir power -or posaeseion, that 
affidavit is oonolusivo and tho Court cannot go 
bohiud it, unless there is aemething like an answer 
in crosi-exvinination or some othe- dooutnentiry 
evidooCB showing oonolusivoly th<at the dooiiments 
aro in tho power or possession of the party, [p. 787, 
ool •' & 783, ool. 1.] 

Appeal from an order of the Subordinabe 
Judge, Cawnpore. 

Messrs. Surendro Nath Sen aud Kailas Nath 
Kaifa, for the Appellant. 

Messrs. G. W. Dillon and Saila Nath 
Makerji, for the Respondent. 

JUDGMENT. —We think that this order 

has arisen out of a misunderstanding. In 
some ways the defendants are to blame. If 
they wanted to pin the plaintiffs down to a 
statement on oath of the relevant documents 
in the plaintiffs’ possession relating either to 
this case, or the contract of August, 19X8, or 
the damages claimed in the suit, they ought to 
have applied to the Court without making any 
affidavit at all for an order directing the plaint¬ 
iffs to state on oath the documents in their 
possession under O. XI, r, 12. This they have 
not done. They omitted this step. They 
wished to go beyond O. XI, r. 15, and applied 
bo inspect under O. XI, r. 18 documents nob 
mentioned in the pleadings or in the affidavit 
of documents. They had to found such an 
application upon an affidavit showing of what 
documents inspection was sought. We are of 
opinion that the affidavit which was filed with 
that object was totally insufficient. Carefully 
examined, it did not comply with the rule. 
More important still, we are of opinion that 
under O. XI, r. 18, when a party applies to 
inspect documents which are not in the plead¬ 
ings or in a previous affidavit of documents, 
and makes an affidavit for that purpose, the 
Court ought not to make an order for inspec¬ 
tion without giving the other side an oppor¬ 
tunity of replying on affidavit. If the other 
side in this case had replied on affidavit, in all 
probability this trouble would never have 
arisen. But an atmosphere of suspicion and 
distrust has grown up. Tho plaintiffs put in 
an application, which was not on affidavit, in 
which they stated that certain books are not 
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in their shop. It is contended that is the 
ordinary expreceion for “ are not used in ‘their 
business.’ ” Mr Dillon naturally says it is 
consistent with their being in their house. 
Tlie learned Judge complains that the plaint¬ 
iffs did nob support their application by an 
affidavit, and after throwing a cloud of suspi¬ 
cion over the plaintifls’ conduct, he has 
p,ofcUHUy dismissed their suit, apparently 
because it was the only remedy which he could 
find in the Code. We think that there is a better 
remedy than that. The plaintiffs are desirous 
of making an affidavit, which they ought to 
have been called upon to do long ago stating 
exactly the books—identifying them by a 
preciso dcscripticn which will be understood 
by everybody—which are now or have been in 
their possession since August 1918, and which 
contain anything relating to the case in ques¬ 
tion or the contract in dispute. In addition 
they are desirous of stating on oath that the 
four books which they previously said wore 
nob kept in the shop and which the defendants 
now say they want to see, never have been 
kept in their business and do not exist. We 
think they ought to be allowed to make this 
affidavit which must cover both the past and 
tho present of their own position or that of 
anybody under thena. If they do this accord¬ 
ing to the well established practice—at any 
rate in England from which these rules are 
derived—that affidavit is conclusive and the 
Court cannot go behind it unless there is some¬ 
thing, as Mr. Dillon suggests, like an answer 
in cross-examination or some other document¬ 
ary evidence showing conclusively that there 
is such entry or book. Wo give the plaintiffs 
an opportunity of ffUng such an affidavit 
before us at 11 a.m. to morrow, and Mr. Dillon 
accepts that on behalf of bis clients. It will 
be placed upon the record which will be 
returned bo the lower Court, and the order of 
the Court below will be modiffed by substitu¬ 
ting this order, and the costs of these proceed¬ 
ings here and in tho Court below will be 
costs in the suit, which must be presented 
without delay, 

Z. K. Order modified. 




PRIVY COUNCIL. 

Appeal from the Ponjab Chiep Court. 

January 29,1924. 

Present :—Dord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 

LAJWANTI AND OTHERS—Appellants 

versus 

SAFA CHAND and others - 

Respondents. 

Adverse possession-^ Hindu Law—WidoWf adverse 
possession hy-^Property aeguiredt nature of. 

Where a, Hindu widow, who is only entitled to 
maintenanoe out of a certain estate, takes possession 
of the estate as against the reversioners who are 
fmmediatoly entitled to it, her possession is adverse 
as against the reversioners and after the lapse of 
the statutory period the title of the latter is 
destroyed, [p. 700, ool. 1.] 

A Hindu widow is not a life renter but has a 
widow’s estate, that is to say, a wido^v’s estate in her 
deceased hubsand’s estate. If possessing as a widow 
she possesses adversely to any one as to ositain 
parcels, she does not acquire the parcels as stridhan, 
but she makes them good to her husband’s estate, 
and alter her death the paioals pass to hoc husband’s 
beir. [p. 790, ool. 1.] 

Messrs. L. De'Gruythert K. 0. and W. Wal- 
lack, for the Appellants. 

Messrs. Sir G. B. Lowndes, K, C. Sen and 
Bishen Narain, for the Bespondenbe. 

JUDGMENT. —Jawahara Mai, a Dafct 
Brahmin, living in the Punjab, died in 1853. 
He was survived by three wives, but at the 
time of his death had no children. Shortly 
after his death, as alleged, his eldest wife bad 
a posthumous son named Hira Nand, who died 
after a few months. He undoubtedly had a 
posthumous daughter by bis second wife, who 
is plaintiff in this action. He had three 
brothers, the oldest Bhim Sen, who in turn 
bad two sons Hem Baj and Jamiab Baj. The 
other two brothers were Ram Bhuj and Gow- 
bur Sen, who both had sons and grandsons 
who are some of the respondents in this 
case. He and his brothers were possessed 
of considerable property, ancestral and other¬ 
wise. After bis death his widows were 
entered in the settlement records as proprie- 
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tors of a fouith share of oerbaiu Motizahs. 
In 1865 a new sobtlomoub was being made, and 
in furbhorauoe of the entries bo bo made there¬ 
in nn aobioD was raised by Horn Raj in 1867 
asking timt the onbrios of all parties oxoopt 
himself should bo deleted in resp-ot of cortain 
Mouzdhs. Horn Raj raised the action in two 
oapaoitiee. He was sole heir of his father 
Bhim Sen, his brother Jamiab Raj having re¬ 
nounced all his tights in his favour, and be 
was also, he alleged, the adopted son of 
Jawahara Mai and as such his heir. Ho cited 
all the members of the joint family and the 
two widows of Jawahara Mai, the eldest widow 
having died in 1862. The first question that 
had bo be debormiuod was whether the JUou- 
sdhs, as to which he made exclusive claim, 
were the separate property of Bhim Sen and 
Jawahara Mai, or whebbet they were family 
property. As to certain of the Mouzdhs it was 
determined that they were the separate pro* 
petty acquired by Bhim Sen and Jawahara 
Mai. That being so, he was eubiblod to one- 
half as sole heir of his father. His claim bo 
the exclusive possession of bis other half de¬ 
pended upon whether he could make out 
adoption and this was found against him. 
Appeals were taken as bo dilferonb Mouzahs by 
all the parties concerned. The case went bo 
the Chief Court and the Chief Court finally 
decided as follows :— 

His-olaim to the one-half was confirmed. 
As regards his claim to the other half it was 
said that he had abandoned his claim in virtue 
of adoption, and it was pointed out that bis 
ucoles, on Jawahara Mai’s death, would always 
be preferable bo him. That disposed of bis 
claim, but the judgment then went on bo deal 
with the questions that had arisen on the 
various appeals between the differonb defend¬ 
ants. The judgment continued thus :— 

” The only other question for decision with 
regard to these Mouzdhs is whether the 
widows are entitled to bold the half- 
share left by Jawahara Mai for their lives. 
They clearly are so entitled as, according 
to the facts as found above, the fathers 
of the appellants who took the inherit¬ 
ance were separate in food and estate 
from Jawahara Mai at the time of bis 
death." 

This final judgment was given in 1869, and 
the widows were duly entered as proprietors of 


oerbaiu Mouzdhs in respect of tlieir widows' es¬ 
tate of the estate of their late husbund Jawa¬ 
hara Mai. They onbereJ into possossion, Tlio 
older of the two —that is to say, tbo original 
second widow—lived till 1900, when sbo died. 
The Mouzahs wore then possessed by the third 
and surviving widow bill her death in 19L0. 
On her death the daughter of tbo second 
wife raised bho present suit to have declared 
her right to the Mouzahs as heir of Iier 
father Jawahara Mai, Her claim 'is opposed 
by various desoondaots of Jawahara Mai’s 
brothers who claim as heirs of liira Naud, to 
whom the property went on bis hirtli after his 
father’s death, they alleging that the long pos¬ 
session of the widows was only by reason of an 
arrangement that they should hold the Mou’ 
zahs as maintenanoe. Certain persons who 
might have been respondents backed up the 
plaintiff and were added as plain iffs, a very 
unnooeasaty proceeding, as no decree could 
pass in their favour. As already stated, the 
plaintiti denied that Hira Nand ever existed. 
The Diebriob Judge hold that Hira Nand never 
had existed. He then decreed half the property 
to the plaintilf and half to certain of the res¬ 
pondents on grounds which no one supports 
and which need not here be specified. Both 
parties appealed. The learned Judges of the 
Chief Court reversed that judgment and found 
that Hira Nand did exist, and that in conse¬ 
quence the respondents are entitled as heirs 
to his estate. They mention a question as aris¬ 
ing on adverse possession of the widows, bub 
they did not really deal with the argument 
that arises thereon. Appeal has been taken 
from that decree. 

Their Lordships will assume that the judg¬ 
ment is right in saying that Hira Nand did 
exist, bub if ho existed, then, in the litigation 
wbioh arose in 1867 and was finished in 1669, 
bis heirs who either are, or are represented by, 
the various respondents in this case, were en¬ 
titled totally to exclude the widows from the 
Mouzahs in question. All that the widows were 
entitled to. v7aB maintenance. The allegation 
that they were allowed to possess the Mouzdhs 
in name of maintenance was nob admitted to 
be proved and further it is straight in the 
teeth of the judgment of the High Court of 
1869 already quoted. It is clear, therefore, 
that though the judgment may have been 
wrong, theiTd has been adverse possession by 
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the widows from 1869 bo 1910, and the res¬ 
pondents’ title is destroyed by section 23 of the 
Limitation Act. Tb was then argued that the 
widows could only possess for themselves; 
that the last widow Devi would then acquire 
a personal title ; and that the respondents and 
not the plaintiff were the hairs of Devi. This 
is quite bo misunderstand the nature of the 
widows’ possession. The Hindu widow, as often 
pointed out, is not a life renter but has a 
widow’s estate—that is to say, a widow’s 
estate in her deceased husband's estate. If 
possessing as widow she possesses adversely 
bo anyone as bo certain parcels, she does nob 
acquire the parcels as stridhan bub she makes 
them good to her husband’s estate. The result 
is the Mouzahs are Jawahara Mai’s estate, 
the respondents having no title to attack them, 
and as suoh the plaintiff is entitled as heir to 
her father to take them. 

An attempt was made to say that the result 
as above being founded on the Mitakihara 
Law a difierenb result should be arrived at 
because of a custom in the Punjab. Their 
Lordships are not able to consider any such 
plea because the record was void of averment 
and of proof of the precise custom which 
would lead to a dilYerent result from that 
obtained under the Mitakshara Law. The 
result is that the appeal must be allowed and 
judgment pronounced in favour of the plaintifT, 
with costs here and in the Courts below, and 
their Lordships will humbly advise His 
Majesty accordingly. 

z. K. Appeal allowed. 

Solicitor for the Appellants—Mr. By, S, L. 
Polak. 

Solicitors for the Respondents—Messrs. 
Banken, Ford and Chester. 




CALCUTTA HIGH COURT. 

Application in Appeal from Original 
Decree No. 58 op 1921. 

August 17,1923. 

Present: —Justice Sir Aautosh Mookerjeo, Kb., 
and Mr. Justice Ghotzner. 

GOBIND DAS NATH— Appellant 

versus 

. NRITYA KALI DASI— RESPONDENT. 

Appellate Side Rules of Calcutta High Courtt Ch, 
r. 26—Costs of pupcr-book^Documenis common to 
lists of parties—Apportionment of costs. 

^Vhele there ace papers common to the appellant’s 
list and the spQoial list of the respondent with re- 
ferenod to hia oross-objeotion, under rule 25 of chap¬ 
ter IX of the Appellato Side Rules of the Calcutta 
High Court, the costs of preparation of the papsc- 
booh must to that extent be appoitioned between the 
patties, [p 791, col. 3.] 

Application by the respondent for apportion¬ 
ment of costs. 

Babu Samatul Chunder Dutt, for the Appel¬ 
lant. 

Babu Kalikinkar Chuckerhutty, for the Rea- 
pondent. 

JUDGMENT. —This application made by 
the learned Vakil for the' appellant raises a 
question as to the true effect of the second 
paragraph of rule 25 of chapter 9 of the rules 
of this Court in the Appellate Side, The first 
paragraph of the rule provides as follows: 
" Every suoh respondent shall within two 
weeks after service upon him of the notice re¬ 
quired by rule 23 deliver to the Deputy Regis¬ 
trar a list, in the form in rule 16, of the 
papers, other than those inserted in the appel¬ 
lant’s lists and relevant to the subject-matter 
of the appeal, to which such respondent de¬ 
sires that reference shall be made by the 
Court at the hearing of the appeal, and which 
shall be inserted in the paper book at such res¬ 
pondent’s expense. Such list shall be termed 
'The respondent’s List.’” The second paragraph 
provides that when the respondent intends to 
take any objection to the decree which he 
could have taken by way of appeal and the 
taking of it is subject to the proviso oontained 
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in O. XLiT, r. 22, Civil Proootiure Oodo, any 
papers rolevaub to maintain this objoobiou 
shall bo included in suol^ respondent's list. 
In the oaso before us the appeal is approxi¬ 
mately valued at Rs. 1,0J0. The oro^s objeo- 
tion taken by the respondent is valued ap¬ 
proximately at the same bguro. The appellant 
has Qled a list of papers as required by tlie 
rules and tho estimated costs for preparation 
of paper book on this basis exceeds Es. 3,000. 
The respondent bas filed a list which ap¬ 
parently is the respondent's list, namely, tho 
list of papers which be considers nocossary 
for referenco at the hearing of tho appeal. 
But as he bas taken a cross-objection be is, 
under the rules, bound to include in bis list all 
papers which are relevant to maintain the 
oroSB-objeotion. The first paragraph of tho 
rules makes it cloar that there are no papers 
common to the appellant's list and tho res¬ 
pondent’s list. The second paragraph, which 
requires the respondent to include in bis list, 
any papers relevant to maintain his cross- 
objection, shows that there may ])o papers 
common to this list and the appellant’s list. 
It has been urged that even if this were carri¬ 
ed out, the respondent would not bo liable 
to boar the costs of translation and printing 
of such common papers under r. 33 which, 
it has been suggested is applicable only to 
distinct appeals. If that be the correct view 
of the scope of r. 38, the contingency which 
has happened is not expressly provided for, 
and the Court is clearly competent to give 
such directions as are justified by the circum¬ 
stances of this case. The obvious course to 
pursue, when there are papers common to the 
appellant’s list and the special list of the res¬ 
pondent with reference to his oroso-objectioD, 
is that the costs must to that extent be appor- 
t’oned. Wo accordingly direct the respondent 
to comply with the requirements of the second 
paragraph of r. 25 and to put in a list of all 
papers relevant to maintain the cross-objection. 
If such list contains papers already included 
in the appellant’s list, in respect of papers 
common to both lists, there will be an appor¬ 
tionment. 

The appellant bas stated that he is not in a 
position to spend Rs. 3.0U0 on paper book in 
support of an appeal valued at Rs. 1,000. He 
bas expressed a desire to abandon many of his 
grounds of appeal and to have a less oostly 


paper book. He has further prossed for leave 
not only to put in a revised list of papers 
requisite for an appeal so restricted, hut bo 
lilo in Court on tho day tho Court reopens 
after tl»o long vacation type-written copies of 
blu) necessary papers for the use of the Court 
aui the rospondent. In the circumstances of 
this (u-ti we permit tho appellant to adopt 
this ojurse. Tho revised list will he pub in on 
Monday and the paper hook on that basis will 
be filed on tlio day tho Court re-opens after 
the long vacation. 

A copy of the revised list will bo furnished 
by the appoUant to the respondent on Monday 
so as to enable her to decide what course she 
should adopt. The appellant will present to 
the Court on Monday next not merely the 
amended list but also an application setting 
out the grounds in the memorandum of 
appeal which will be abandoned. 

Ii tbo appellant fails to file in Court on the 
first day after the long vacation the paper 
book as undertaken the appeal will auto- 
matioally stand dismissed with costs and in 
that event the costs will be assessed at two 
gold moburs. 

Z, K. Order accordingly. 


PRIVY COUNCIL. 

Appeal PROii the Patna High Court. 

May 30. 1924, 

Present: —Lord Dunedin, Lord Phillimore, 
Lord Carson and Sir John Edge. 

RAI RADHA KISHUN AND OTHERS— 

Appellants 

versus 

JAG 3AHU AND OTHERS —RESPONDENTS, 

Pleadings — ZI,rtgage, suit on^Plca of legal neces¬ 
sity. scope oJ-“Rate oj interest—Durden of proof* 

A plea iu.generil terms an to the mortgage-bond in 
suit being illegal and without ooneideratioo and 
necessity opens the defence that there was so neces¬ 
sity to borrow at a high rate of interest, and the 
question being raised the onus is on the lender to 
prove that the neoessity iooluded borrowing on suoh 
terms, [p. 71^8, ool. l.J 
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Nazir Bega^n v. Rao Raghunath Singh, 50 Ind. 
On.'?. 43t ■ 41 A 671 ; ‘^6 J* 521; 17 A- L- J 5D1; 

G \V N 700 ■ Bom. L. R- •l’^4 : 26 M. L T. 40 ; 
fo n. L.J.'&Bid'MU) 193 ;l u r-E. R. 

(P C) 4^ ^*>1 Hurra ^alh i^oy w Ra^xdhtr 

Si.uii 18 C. 811 : 18 I. A, 1 : IS tod^Jar St ; 5 Sar^ 
V. 6. J G42 ; 9 Ind. Deo. (N. P.) 207 (P. 0.) : Nand 
P.avi V. Bhupal Sin>jh, 13 Ind, Gas. 6; 31 A. 126 : 8 
A Li J 1204 *, Bal V. Stnijh, 56 lad. 

Ca^ 76S ; 1 P. L. T. 6 ; Vi L W 652 ; 3j G L. J. 256 
rP C 1 • Ram Bnjhawan Prosad Bing v. Nalhu Ravi, 
n Ind Gas. -S3 ; (1923) A. I. R. (P. 0 ) 37 ; 4 P- L T. 
29 • 92 M L. T. 12J ; 44 M Tj. J. 615 ; 25 Bom. h. R. 
6fi9- 11923) M. W. N. 952 ; 2 Pat. 285 ; 33 C h. J. 25; 
18 L. W. 767 ; 1 P. L R 445 ; 23 G. W. N. 440 ; 50 
I. A. 14 (P. 0.), relerred aud (ollowel 


A3 in all qneAtions of oau3, a oerbaln ainounb of 
evidence may oauso tlie oau3 to shift, and evidence 
on the lender's part that the money oould not, in the 
oitoum=?tanc63, have boon raised at less interest 
would suffioe to shift the onus so that, if the defend¬ 
ant led no evidence to^ controvert that statement, 
the lender would prevail. But when there is no 
ovidonoe and it ii evident on tha face of the dooument 
that the interest chatted is far in exco.'S of oommer. . 
oial tate3, then undoubtedly the lender has not dis¬ 
charged his task, [p 799, ool. 1.] 


Mr. K. Brown, for tho Appollanbs. 

Messrs. A. M. Dunne and S. B. W. Eamsay, 
for the Respondents. 

JUDGMENT.—The present action was 
brought bo enforce a mortgage on the family 
estate which had been executed by a yarda- 
nashin lady, now deceased, who had had a 
widow's right in the said estate. The mort* 
gage bore to be for Rs. 775 with compound 
interest at 24 per cent., with half-yearly rests. 
Tbe Subordinate Judge held that the mortgage 
was enforceable only as to Rs. 329. Necessity 
as to the remainder nob having been proved, 
he decreed for Rs. 329 as principal and for 
interest at only 24 per cent, simple. This 
hroughb out the interest at Rs. 4,478-12-9. 
The^Higb Court agreed as to tbe principal 
but held that compound interest should be 
charged, which brought out the total sum at 
Rg. 8,545-11-4 

The view of ihe learned Subordinate Judge 
is concisely expressed in his finding on tho 
5bh issue. He says :— 

‘ Issue No, 5.—The amount covered by both 
the handnobes (Exta. 1 and 2 (a)) carried in¬ 
terest at 2 per cent, per month. The bond 
in suit was executed only a month or so after 
the execution of these handnotes and there 
is absolutely no evidence adduced by the 


plaintiff to show that pressure for repayment 
of the amounts due on them was so great as 
to compel Bachu Kuar to agree to pay com¬ 
pound interest at 2 per cent, with six monthly 
rests. Compound interest at this rate seems 
to bo very high and the extent of its ex¬ 
orbitancy can be well gauged by the fact that 
Rg. 775 has run to Rs. 14,500 from October 
1902 to November 1915, To make the defen¬ 
dants liablo for such exorbitant interest 
the plaintiffs were bound to prove that Bachu 
Kuar could not get money at a lower rate but 
this they have not done (6 C. L. Journal, 
p. 462). I would, therefore, allow simple 
interest at 24 per cent, per year as stipulated 
for by the notes (Exta. 1 and 2). 

The learned Judges of the High Court 
reversed because, in their opinion, there was 
no specific statomonb in tbe defendants' plead¬ 
ing raising the question of the necessity for 
the rate of interest and that, therefore, tho 
Subordinate Judge was wrong in going into 
the matter. 

This point has, in their Lordships' view, 
been clearly decided by the Board, Turning 
to the pleadings in this case the defendants, 
in their written statement, allege as follows: ' 

*' The bond sued upon is entirely illegal and 
without passing of consideration and is without 
legal necessity." 

Now in the case of Nazir Begam v. Bao 
Baghunaih Sinp/i, (l) the judgment of the 
Board is as follows, at p. 148 :— 

“ In the written statement filed on be¬ 
half of the defendants one of the points taken 
was that tho property mortgaged was ances¬ 
tral property and that there was no legal 
neoesflity to execute the document sued upon. 
In the view which the High Court took of 
this plea, a view from which their Lordships 
see no reason to differ, it made it open for the 
the dofondants to contend that though the 
necessity for borrowing the principal sum was 
accepted there was no necessity to borrow on 
the very onerous terms of this mortgage. This 
line of defence being thus open to the defen¬ 
dants the pleas laid down by this Board in 

(1) 50 Ind. Gas. 134; 41 A. 571; 36 M. L. J. 631; 
17 A. L. J. 691: 23 0. W. N. 700; 21 Bom. L. ^ 484. 
26 M. L. T. 40; SO 0. L. J. 86; (1919) M. W. N. 49- . 
lU. P. L. B. (P.C.) 49 (P.O.). 
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Burronath Roy v. Ru^idhir Singh (2) and in 
Nand Ram v. Bhupal Singh (3) apply. " 

This makes clear two points. First that a 
plea in general terms opens the defence that 
there was no necessity to borrow at the high 
rate of interest and, second, that the onus of 
showing there was necessity lies on the lender. 
But there is further and subsequent authority. 
In the case of Munna Lai v. Koru Singh (4) 
['29111 July 1919, not reported,] the passage just 
cited is repeated and affirmed and lastly, in 
the case of Bam Btijhawan Prosad SiTigh v. 
Rathu Ram, (5) there is this passage:— 

'*It is not possible to say, after the decision 
of the Board in the case of Nazir Begam 
already referred to, that a plea of no legal 
necessity for a loan and that the property is 
not at all liable for the payment of the amount 
claimed does not open the door for a defendant 
to say that the rate of interest is excessive and 
place on the plaintiff the onus of proving that 
the rate of interest is not excessive, having re¬ 
gard to all the ciroumstanoes which prevailed 
when the loan was made. " 

In view of these authorities their Lordships 
cannot consider the question as still open. A 
plea in general terms as here raises the ques¬ 
tion and the question being raised the onus is 
on the lender to prove that the necessity in¬ 
cluded borrowing on such terms. As in all 
questions of onus, a certain amount of evi¬ 
dence may cause the onus to shift, and evi¬ 
dence on the lender’s part that the money 
could not, in the ciroumstanoes, have been 
raised at less interest would suffice to shift the 
onus so that, if the defendant led no evidence 
to controvert that statement, the lender would 
prevail. Bub when there is no evidence and 
it is evident on the face of the dooument that 
the Interest charged is far in excess of 
commercial rates, then undoubtedly the len¬ 
der has not discharged his task. For these rea¬ 
sons their Lordships are of opinion that the 

(2) 18 C. 211:181. A. 1: 15 lod. Jar. 34:6Sar 
P. 0. J. 643; 9 Ind. Deo (N. S ) 207 (P 0.). 

(8) 13 Ittd. Caa. 5; 84 A. 126; 8 A D. J. 1294. 

(4) 56 lod Oaa. 766; 1 P. L. T. 8; 18 L. W. 653; 
89 0. L. J 356 (P. 0). 

(5) 71 Ind Oaa . 989; (1933) A. I. R. (P.G.) 87; 4 
P. L. T. 29; 83 M. L. T. 129; 44 M. L. J. 618; 36 Bom. 
IhR. 568; (1923) M.W. N. 382;5 Pat. 285; 38 0. Ij. 

J. 26; 18 L. W 787; 1 P. L. R. 445; 28 0. W. N. 446; 
50 I. A. 14 (P. 0.). 

I 0—100 


judgment of the High Court oaunot be sup¬ 
ported on the grounds given. 

Tho plaintiff’s Counsel urged that if this 
view should prevail the judgment of the Sub¬ 
ordinate .Tudgo should not be restored simpli- 
C'ter but the case should be remitted for fur¬ 
ther enquiry and he called attention to the 
fact that oertain evidence proffered was 
refused by the &ubordinata Judge as unneces¬ 
sary and that a petition to the High Court 
for allowance of this evidence was not dealt 
with as, in view of the High Court, it beoame 
unnecessary to deal with it. 

Now, the evidence in question consisted 
of the production of two bonds granted by the 
same widow borrowing at a high rate of in- 
terestand decree obtained on one of the bonds, 
and the tender of a witness bo speak to the 
execution of one of the bonds. Their Lord¬ 
ships do not think that a remit is necessary. 
Evidence simply that on one other occasion 
the widow had borrowed at high interest is 
not in any way conclusive as of what she 
might have done on the occasion in ques¬ 
tion, and as no other evideooe was tender¬ 
ed their Lordships think, that tho Subordinate 
Judge was justided in saying, as he did that 
there is no evidence adduced by the plaintiffs 
to show that pressure for repayment of the 
amounts due on them was so great as to 
compel Baohu Kuar to agree to pay oomponnd 
interest at 24 per cent, with a six monthly 
rest.” 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed and the decree of the Subordinate 
Judge restored, the appellants to have their 
oosts here and in the Courts below. 

The petition of the respondents for the ad¬ 
mission of further evidence will be formally 
dismissed with costs. 

Appeal allowed. 

Solicitor lor the Appellants—Mr. B. Polah 
Solicitors for the Respondents—Messrs. Bar- 

row Rogers and Nevill. 
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CALCUTTA HIGH COURT. 

Civil Bulk No. 143F op 1922. 

July 10, 1923. 

Present :-^Jusfcic 0 Sir Aeutash Mookeriee, Kt, 
and Mr. Justice Chotznor. 

NOWRANG SINGH -Petitioner 

versus 

JANAEDAN— Opposite PARTY. 

Court Pees Act {VIIcJ 1870), s. 14, Sck 1. Arts. 4, 5— 

Review, a ^pUcatio>i for ^Presentation^ what amounts 

to^Presentaii(yi to Stamp-Reporter^AppHcation pre¬ 
sented on ^Oth day^Delay in stoning decree^Refund 
of half fees 

The preseatition of an appi ioation for review of 
jadgment to the atamp-ropofter ia a pteaentation 
wibbia the meaDins; of ArbioUa 4 and 5 of Sobedale I 
to the Court Peea Act. [p. 794, ool 2.] 

When a deotee of which review was sought was not 
signed till more tbau six weeks after the date o! the 
judgment and the applioatiou for review was present¬ 
ed on the 90th day after the data of the judgment, 

Held, that this was a fit oase in which a certi¬ 
ficate ought to issue under section 14 of the Court 
Fees Aot, and that the applicant ought not to be 
deprived of the benefit of A^iole 5 of Schedule I to 
the Act. [p. 794, ool. 2.] 

Sovera Bibi v, Bhutnath Holder, 15 lad. Caa. 465 ; 
15C. L. J 50 bQangadhar Karinakar v. Shekhar 
Basini Dasya Ind. Oas. $49 i 94 C. L. J. 2$5 , 20 
C. W. N. 967, referred to. 

Applioabion for review in appeal from 
Original Decree No. 191 of 1919. 

Babufl Satindra Nath Mukerfee and Rama 
Prasad Mookerjee, for the Petitioner. 

Babus Ram Charan Mitra, Narendra Chan¬ 
dra Bose and Satyendra Nath Mitter, for the 
Opposite Party. 

JUDGMENT. —This is an applioation for 
review of judgment and decree in an appeal 
from original decree. The judgment was 
delivered on the 7th June. 1922. The decree 
was signed on the 21st July 1922. The 
applioation for review was presented to the 
stamp reporter on the 6th September 1922. 
The Court-fee paid on the applioation was one- 
baU of the Court-fee paid on the memorandum 
of appeal. The application was returned by 


the stamp reporter on the very day it was 
presented. It thereupon became inoambent 
on the petitioner to present the applioation by 
way of motion in open Court to the Division 
Court of whose decision the review was 
sought, within seven days of the return of the 
application. If the Judges ot such Division 
Court were not sitting together, the applioation 
had bo be presented to the senior of the 
Judges who might be then attached to the 
Court and present. On the 6th September 
1922, when the application was returned by 
the stamp reporter, the Court was closed for 
the long vacation. The senior member of the 
Division Court was not sitting and the junior 
member had ceased to be a Judge of the Court. 
In these oiroumetanoes the applioation was 
presented to the senior Judge on the 13th 
November 1922, when the Court reopened 
after the long vacation. The question arises, 
whether, in these ciroumstanoes the applica¬ 
tion should be entertained. 

Article 4 of Schedule I of the Court-Fees Act 
prescribes that an application for review of 
judgment, if presented on or after the 90th 
day from the date of the decree, shall bear 
Court-fee payable on the plaint or memoran¬ 
dum of appeal. Article 5 provides that an ap¬ 
plication for review of judgment, if presented 
before the 90bh day from the date of the 
decree, shall boar one-half of the Court-fee 
leviable on the plaint or memorandum o' ap¬ 
peal. In our opinion, the presentation to the 
stamp reporter was presentation within the 
meaning of Articles 4 and 5 of schedule I to 
the Court-fees Act. The question, consequent¬ 
ly, arises whether this entitles the petitioner 
to have the application heard upon payment of 
half of the fee. The date of biio decree* under 
O XX, r. 7 ot the Civil Procedure Code, is 
the date of the judgment, and consequently 
on the 6bh September 1922, when the applica¬ 
tion was proBonted to the stamp reporter the 
89iib day from the date of the decree had 
already elapsed. But it is plain that, under 
section 14 of the Court-Fees Act, this is pre¬ 
cisely a case where the applicant cannot be 
blamed for the delay, for the decree itself was 
nob in existence till the 21st July 1922. We 
are of opinion that it would be unjusb to 
deprive the petitioner of the advantage confer¬ 
red by Article 6 of Schedule I of the Court- 
Fees Apt. The position thus is that if the strip® 
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letter of bbe law be followed, the applicant 
should be called upon to pay one-haU of the 
court-fee in addition to what bo has paid 
before, and we should then forthwith grant a 
certificate under seotion 14 for a refund of 
this sum. This would be an idle formality 
and would needlessly delay the consideration 
of this application on the merits. We accord¬ 
ingly direct that this application be hoard as 
if the full fee had been paid aud one half bad 
been returned. The view we take is not 
affected by the decision in Sayera Bihi v. 
Bhutnath Boldor (l), which was decided under 
very different circumstances and merely 
affirmed the proposition that an application 
for review of judgment, presented on the 
90th day, the previous day being a Sunday 
should bear the full amount of court-fees ; see 
also Gangadhar Karmaker v. Shekhir Basini 

Dosya (2). 

We now proceed to consider the case on the 
merits. We are of opinion that this applica¬ 
tion for review should not succeed. The peti¬ 
tioner has not disputed the aoouraoy of the 
propositions of law enunciated m our judg¬ 
ment, which is reported as ^^owrang Singh v. 
Janardan (3). He has not contested the posi¬ 
tion that the injury sustained by him owmg 
to the trespass on the part of Myer & Co. 
cannot be urged as a defence against the claim 
put forward by the plaintiff, unless such act 
was directly or indirectly authorised by the 
plaintiff. He has urged, however, that there 
is a provision in the lease dated tiie 22nd ApriK 
1897, vphioh is the root of the title ot Myer & 
Co. and supports the contention that the ac¬ 
tion of Myer & Co. was in essence authoris¬ 
ed by the landlord. The passage is as follows: 
"If you raise out coal by joining the gallery of 
the kbad of this land settled hereby with the 
gallery of anybody else’s kbad, or if you raise 
out coal by digging beyond the boundary of 
this mouza and treating it as part of another 
mouza, then you will have to pay and will pay 
compensation for the quantity of coal which 
will be proved to have been misappropriated by 
the aforesaid deceitful means, at the rate of one 
anna per maund.” This clearly did not oontem- 

al 16 lod. Gas. 455 ; 15 0. L. J. 508. 

(2) 38 Ind. Gas. 848; 24 0. L. J. 235 ; 20 0. W. N. 

007 

(8) 70 Ind. Oaa 161 ; 36 0. Ii. J. 28; 27 0. W. N. 
71 ; (1998) A. I. R. (0) 41; 6 0. 0. 68, 


plate an authorisation by the landlord,so as to 
enable Myer & Co. to commit acts of trespass 
on adjoining lands. What this does in subs¬ 
tance is to impose on them a heavy penalty, 
if they should commit such unlawful acts. 
This is made clear by an earlier passage in the 
lease, which runs to the following effect : 
“ After digging kVad in the said settled lard, 
you will not be entitled to dig across and 
encroach upon any land beyond the same. If 
you dig across the same or take the coal 
thereof then you will bo liable for the entire 
loss which will bo sustained by reason there¬ 
of.” These two clauses taken together plainly 
indicate that the landlord did not authorise 
any unlawful act on the part of the lessee. 
He imposed a penalty on him if he should 
commit an unlawful act, and, at the same 
timo, warned him that he would bo liable bo 
pay the entire loss which might be caused by 
reason of such act. In these circumstances, it 
is impossible to sustain the position that what 
happened in this case might be imputed to 
the plaintiff as landlord. In this view, it is not 
necessary for us to consider whether the 
petitioner was entitled to take this point in 
support of his application for review, nob with¬ 
standing the decision of the Judicial Com¬ 
mittee in Chhajju Bam v. Neki (4). 

The Rule is discharged with costs-—two 
gold moburs. 

z. K. Buie discharged. 

( 4 ) 72 Ind. Gag. 566 ; 40 I A 144 ; 36 C. L. J. 
459 : 30 M. L. T. 995 ; 26 0 W. N. 6'J7 ; 41 P. !•. R. 
1922 ; 3 P. L T. 435 : (1922) A. I. P. (P. 0.) 112 ; 16 
L. W. 37 : 17 P. W. R. 1922 : 8 L. 127 ; 43 M. D. J. 
832 ; 24 B-om- L. R. 1288 ; 4 U. P. L. R. (P. C.) 99 
(P. C.). 
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OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 212 of 1922. 

Saptember 15, 1923. 

Present : —Mr^ Dalai, J. C. 

Bihi BATUL KHANAM— Defendant — 

Appellant 

versus 

SAITANAT BAHADUR KHAN— 

Plaintiff—Respondent. 

Specific Belief Act (I 0 / 1877) 5. 22—Specific per- 
/ormance—Suit to recover under executed contract of 
ieasC', nature of—IH&crctiw of Court* 

A lease gfanted by a oo*sharer oontained a ooveo- 
aot that should paclitioo take place between the 00 - 
Bharera and the leased land be allotted to a oo-sharer 
other than the lessor, the lessee would be ectithd to 
take_ poesession of an equal area o\ land of the same 
quality ae the land leased out of the area allotted to 
the lessor. The leseee got into possession of the leased 
land bub subsequently on partition the land was 
allotted to another oo.sharer and the lessee sued for 
possession of an equal area of land from the area 
allotted to his lessor; 

^ iZeW, that the suit was one'foriteoovery of posses¬ 
sion under an executed oontraot and not one for 
speoifio performance of an ezeoutory oontraot and no 
question, therefore, of the exercise of the Court's die- 
oretion under seotion 92 of the Speoifio Relief Aot 
could arise, [p. 797, ool. 2., & p, 798, ool. J.j 

Kalka Singh v. Bimyat Alu 10 0. C 218: Wolver- 
hainptom a^id Warsall By London and North West 
By, (1878) 16 Eq. 483; 48 L. J. Ch. 131; Sheo 
Narain 7 . Beni MadJio* 2i A 205 ; A. W. N. (1901) 
88 ; Tactoar Singh v. Bahcrri Singh* 26 A. 407, refer¬ 
red to. 

Appeal agaiDsli the decree of the Subordi- 
Date Judge, SuUaupur, dated tbe 7th March 
1922, OQodifyiDg the decree of the Muueiff, 
Sultaopur, dated the Brd January 1921. 

Mr. Bishesha/r Nath Srivastava for the 
Appellant. 

Mr. Niamatullah for the ReBpondent. 

JUDGMENT. —The defendant, Bibi Batul 
Kbanam, ^ae one of tbe proprietors of the 
Taluqa, Maniarpur, in tbe Sultanpur District. 
Tbe estate ^as encumbered and attached by 
the Collector for non-payment of revenue. 
During this attaobmenb the defendant lady, to 
ohtoin ready cash, executed a perpetual lease 


in respect of 90 Bighas and 17 Biswas of land 
in village Bankidih^ in favour of the plaintiff| 
Saltanat Bahadur Khan. She was not tbe sole 
owner of this speoihed area of land bub was 
proprietor thereof along with other owners 
of the Taluqa. Tbe lessee paid a premium of 
Rs. 1,000 and an annual rent of Bs. 150 was re¬ 
served. The other conditions of tbe lease were, 
that tbe lessee was to acquire heritable and 
transferable rights in tbe land, that tbe 
amount of rent was to be perpetual and inca¬ 
pable of enhancement in case of revenue being 
enhanced, that tbe lessee would obtain posses¬ 
sion on release of the land from attachment 
by the Collector and finally that should parti¬ 
tion take place between the co-sharers of tbe 
Taluqa and tbe leased land be allotted to a 
oo-sbarer other than the lessor lady, the lessee 
would be entitled to take possession of tbe 
land of the same area and quality as tbe land 
leased, in any other village allotted to the 
lessor. There were various defences put 
forward by the lady defendant, but in this 
appeal only one point as to tbe applicability 
of seotion 22 of tbe Speoifio Relief Aot remains 
to be decided. Tbe other pleas put forward 
in the two Subordinate Courts are not urged 
here. It was argued on behalf of the appel¬ 
lant here as in the lower Courts, that the 
suit was one for specific performance of a 
contract, that the oontraot was a bard 
bargain and that, therefore, the Court should 
exercise its discretionary powers under the 
Statute referred to above in refusing speoifio 
performance and should only grant a money 
compensation. Both the lower Courts have 
held that tbe suit was one for possession on 
tbe basis of a deed of transfer and not one for 
the specific performance of a oontraot. This 
finding is correct. The plaintiff has come to 
Court on breach of one of the stipulations of 
an executed contract. Tbe property was releas¬ 
ed by tbe Collector in March 1918 and subse¬ 
quently on a partition between the oo-sbarers 
of the Taluqa, tbe village Bankidih was allot¬ 
ted to a oo-sbarer other than the defendant 
lady. Under such ciroumstanoes, under one 
of the stipulations of the lease, tbe plaintiff 
was entitled to take possession of 90 Bighas 
and 17 Biswas of land of similar quality to 
that described in tbe lease in any other village 
allotted to the defendant. In accordance with 
this right of tbe pluntiff, he desired to take 
possession of lands detailed in the plaiott 
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But the defendant resisted possession. Where¬ 
upon he brought the present suit. It was 
admitted on behalf of the defendant appal- 
lant by her learned Counsel that the oou- 
tract was an executed one as regards lands 
in village Bankidih and the suit would have 
been one for possession of that land and not 
one for speoiho performance if that village 
had been alloted to the defendant. It is, 
therefore, difHcult to seo how a subsequent 
partition between the co-sharers can make 
any difference in the nature of the oontraot 
between the parties. It was also admitted 
that the plaintiff was not required to 
obtain any other document of transfer from 
the lady as bis title to the lease. The sole 
argument was, that the land now decreed to 
the plaintiff was not described in the lease 
and it was necessary for the plaintiff to come 
to Court to get the lands specified. The 
necessity for seeking the aid of a Court of 
law does not distinguish an executed from au 
executory contract. Even in the case of 
Bankidih being allotted to tbe defendant, if 
the defendant bad refused possession) there¬ 
of to tbe plaintiff, be would have been put'to 
the necessity of seeking tbe Court’s aid 
to obtain possession of land speoiffed in the 
lease and situated in that village. As 
I have already pointed out, the appellant’s 
learned counsel admitted that as re¬ 
gard Bankidih land the contract was an 
executed contract. The distinguisbing princi¬ 
ples are laid down in a ruling of this Court 
referred to by both the lower Courts {Kalka 
Singh v. Rimayat Ali (1). Certain observa¬ 
tions of Lord Selborne are quoted there; they 
explain the difference between the speciffo 
performance of an executory agreement and 
tbe performance of certain stipulations of an 
executed contract and point the confaslon which 
naturally arises from the etymological meaning 
of the words' speoiffo performance’ signifying 
“ any direction given by the Court for the doing 
of anything whatever in specie” {Wolverhamp- 
tom and Walsall Railway v. London and 
North West Railway, (2) Out of the other oases 
quoted by the learned Jndge, two oases of the 
Allahabad High Court may be mentioned to 
contrast the two classes of oontraot. In both 


oases the question was whether Article 113 
or Article 144 of the Limitation Act was to 
apply according as the suit was considered 
one for speoiffo porformanoe or for recovery 
of possession- In both oases the claims wore 
based on an award. In the case reported in 
Sheo Narain v. Beni Madho (3) an award 
speoiBoally granted certain lands to the plain¬ 
tiffs of that case and the award was their 
title deed. In that case it was held that tho 
suit was one for possession on foot of a title 
deed. In the other case reported in Tnlew-ir 
Singh v. Bahori Singh (4) the award gave 
directions that tbe parties should transfer the 
one to the other different portions of tbe pro¬ 
perty which was in dispute. In this case the 
award was not the title deed of the plaintiff but 
necessitated the execution of certain documents 
of title. So it was held that the suit on tbe 
basis of the award was one for the speciGo 
performance and not one for possession. I think 
that the distinction is very clearly brought 
out in these two rulings. These authorities 
are sufficient for bho decision of the point in 
controversy between the parties. As the mat¬ 
ter, however, is one of interest, it may be per¬ 
mitted to quote one more ruling of the Madras 
High Court quoted by tbe learned counsel for 
the plaintiff respondent. The principles of 
that ruling appear to be apposite here. In 
1903 a deed of exchange was executed between 
tbe plaintiffs' father and some of the defen¬ 
dants and coutained covenants that, should 
there arise any dispute in tbe matter of en¬ 
joyment of the property specified in tbe deed 
of exchange, each shall enjoy as before their 
respective lands. In 1908 the plaintiff was 
dispossessed of the lands given by the 
defendants in execution of decree passed 
against the defendants. In 1916 the plain¬ 
tiff sued to recover the lands given by his 
father under the deed of exchange and the 
plea of the bar of limitation under Arti¬ 
cle 113 of the Limitation Act was raised. It 
was then held that tbe suit was not one for tbe 
specific performance of an executory contract 
but one for possession under the title deed of 
1903. I think tbe same principle will apply 
here and the present suit must be considered 


(1) 10 0.0. a 18. 

(9) (18T8) 16 Eq. 468 ; 48 Ii. J. Oh. 3. 1812. 


(3) 33 A. 285: A. W. N (1001) 88. 

(4) 26 A. 497. 



798 


INDIAN OASES 


[id24 


MAHAMMAD MCNWAR SULTAN V. 6HAMSUNNESSA BEGUM 


to be one for poseession on the basis of the 
lease. 

Holding this view, the question of discretion, 
to be exercised under section 22 of the bpeoifio 
Relief Act does not arise. I dismiss the ap¬ 
peal with costs. 

2 g Appeal dismdsssd- 


CALCUTTA HIGH COURT 

Appeal from Original Order 
No. 335 OF 1922. 

December 18, 1923. 

Present: —Mr. Justice Baukin and 
Mr. Justice Page. 

Sahebzada MAHAMMAD MUNWAR 
B13LTAN— Petitioner- 
Appellant 

versus 

Sahebzadi SHAMSUN- 
NESSA BEGUM— Opposite Party- 

Respondent. 

Lunacy AU (/V oj 10X3), M. 38, 63— 
appltcat*on Jot—P rocedure—Courtt dutyoj 

To have an inquisition into the state of health, the 
state of mind, the state of ptopeity and genew oapa- 
oity of a person under section 88 or section 62 of the 
Lunacy Act. is a thing which afieots thit person so 
ptejudioially that it ought not to be taken except it 
be first ordered upon a careful consideration of evi 

denoe. [p, 798, ool. 2.] 

Nothing is contained in the Act itself bo direct or 
guide a Judge as to how he shall consider applioa- 
tions for an inquisition and probably no rules ewst 
for dealing with the matter; but 
sense would appear to dictate to a J^hunal before 
whom such an application comes that care should be 
exercised in a painful matter of this 
an inquiry into a man’s or woman s state of mind, 
specially in the case of people in comfortable oiroum- 
Btanoes who merely wish to lead a quiet life, care 
should be exercised that they are nob suddenly flung 
without sufficient reason into an elaborate inqmsi- 
tioD which after all is nothing more or less than 
a trial involving eometimes the history of a person s 
life back for many years, medical evidence, and all 
sorts of family witnesses, [p. 978, ool. 2*3 

Mohammad Yosub v. Nazir Ahmads 68 Ind. Gas. 
617 i 43 A. 604 ; 18 A. L. J. 677, relied on. 


Appeal against the order of the District 
Judge, 24-Parganna3, dated the 8th July 1922. 

Babu Mahendra Nath Boy and Earendra 
Kurnar Sarbadhikarnt for the Appellant, 

Babu Mritunjoy Chattapadha/ya, for the 
Respondent. 

JUDGMENT.— I am of opinion that the 
course taken in the Court below affords not 
a little just grievance to the lady against whom 
the proceedings were taken but it affords 
none whatever to the present appellant. The 
smallest attention to the words of the Indian 
Lunacy Act whether they be the words of 
section 62 or the words of section 38 shows this 
that the Legislature appreciates that to have an 
inquisitition into the state of health, the state 
of mind, the state of property and general 
capacity of a person is a thing vvbioh affects 
that person so prejudioially that it ought nob 
to be taken except it be first ordered upon a 
careful consideration of evidence. It was said 
in a case, which is. I think, the case to which 
some refex’enoe is made in the judgment of ths 
Court below [J^uhammad Yaquh v. Nazir 
Ahmad [1)1 " It is true that nobbing is con¬ 
tained in the Act itself to direct or guide a 
Judge as to how he shall consider applications 
for an inquisition and probably no rules exist 
for dealing with the matter; bub ordinary com¬ 
mon sense would appear to dictate to a tribunal 
before whom such an application comes that 
care should be exeroised in a'painful matter 
of this kind, namely, an inquiry into a maos 
or woman’s state of mind; specially m the 
case of people in comfortable oironmstanoes 
wbo merely wish to lead a quiet 
should bo exeroised that they are nob suddenly 
flung without sufficient reason into an elabo¬ 
rate inquisition which after all is nothing 
more or less than a trial involving sometimes 
the history of a person’s life back for many 
yesrCt medioal evidencd, and all fiorfes o 
family witnesses.*' Now, in this case, an ap* 
plication was presented to the learned W**' 
briob Judge and was registered on the 
3l6b of March 1922. In May of that yeM 
the lady against whom it was made w^no 
appears to be an old lady and a purda^hw 
lady filed a sworn statement in reply wo 
certain documents having been filed, the first 


( 1 ) 


68 Ind. Cas. 6l7 ; 43 A. 604; 18 A U 65** 
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order made is Order No. 6 of tho 16th of 
May. ** Pleader for Petitioner appears and 
states that a very lengthy written statement 
has been filed by the Opposite Party and that 
until ho has had time to consider tho objec¬ 
tions, it will not be possiblo for issues to be 
framed.” Now, that shows that tho pleader 
for the Petitionor had entirely omitted to 
notice that, before anything like B.n enquiry 
invoWing framing of issues should be under¬ 
taken, tho learned Judge had a most im¬ 
portant duty to perform as regards this 
lady. He had no business whatever to 
tumble into an inquisition. His business 
was carefully to consider whether teere were 
any grounds for holding an inquisition. The 
order goes on: 'It is desirable, however, that 
the hearing of this case should bo expedited 
as much as possible. Issues will be settled 
on the 22nd ot May.” That seems to me to 
show that the learned Judge had entirely 
omitted bo notice what the duty was that rest¬ 
ed heavily on his shoulders. On the 22nd 
May, in pursuance of the attitude disclosed by 
the order of the 16bh an issue was framed 
being no loss than a complete issue as to whe¬ 
ther the lady was of unsound mind and inca¬ 
pable of managing herself and her affairs. 
Accordingly the Judge said : "it will now be 
necessary to have a report of the mental 
capacity and condition of the alleged lunatic”; 
and then, after some little time, on the Slsb, 
two eminent medical practitioners were ap¬ 
pointed to make an examination. Thereupon, 
the lady filed an application and it is rather 
interesting to see the attitude of mind dis¬ 
closed by this application. I propose bo take 
'the narrative as regards this from the judg¬ 
ment of tho learned Judge himself. There¬ 
fore, on the I6bh Juno last, an application was 
filed on behalf of Shamsunnesea Begum pray¬ 
ing that the inquisition which had been 
ordered to be held by two medical officers ”— 
this may be a mere quotation but it shows a 
considerable confusion of mind on tho part of 
somebody—" might nob be proceeded with on 
the ground that it would involve cousidorable 
expense and inconvenience and praying that 
instead thereof the Court would be pleased to 
fix a date for personal examination of tho al¬ 
leged lunatic in camera with a view to ascer¬ 
taining whether she is, in fact, a lunatic and 
whether there is any need for holding an in¬ 
quisition. " A more proper application than 


that I find it difficult to oonoeivo. [ sliould 
have thought that the laly was entitled to ap¬ 
ply to this Court in revision bo have the pro¬ 
ceedings in the Court below sbopperl. She app¬ 
lied, however, bo the Trial Court asking it to 
do its duty bo consider whether there was any 
need for holding an inquisition and, in support 
of that application, she called attention of the 
Court to t le case of Muhimmad Yaqub v. 
Xazir Ahmad (1) which rightly or wrongly 
advises the Judges before ordering an inquisi¬ 
tion to take steps, if possiblo, to see tho alleged 
lunatic in person. The learned .Judge in the 
present case appreciated the force of the lady’s 
application and accordingly an order was made 
directing that she should be examined In cam¬ 
era and the learned Judge’s order says : " In 
these oiroumsbauces,” he has referred to some 
matters of suspicion, " it is the more desir¬ 
able that the Court should see the alleged 
lunatic and satisfy itself whether there are 
any grounds for ordering the inquisition for¬ 
merly prayed for.” Those are the words 
of the learned Judge’s own order. He 
did see the alleged lunatic and her answers 
are in the paper-book. Fie came to the con¬ 
clusion having regard to the allegations in the 
petition that the whole application of the ap¬ 
plicant was a piece of oppression and was mala 
fide, and he dismissed the application then and 
there. It ie said that the learned Judge had 
begun the inquisition. I quite appreciate the 
force of the criticism that is made in this con¬ 
nection bub here the learned Judge had slid 
into the proceedings proper to an inquisition 
without knowing it and without making any 
order or coming to any decision which would 
entitle him to commence it. It is arguable 
that the power conferred by section 41 of the 
Indian Lunacy Act is a power which only arises 
when an inquisition has been ordered. The 
present case is not a case of tho Court exer¬ 
cising a power bo require the lunatic to come 
before it personally. This is a case where 
the alleged lunatic herself asked to be exa¬ 
mined and the learned Judge had at any rate 
some authority in bis support in examining the 
lady in the presence of the parties, even on 
the assumption that there was no inquisition. 
In these circumstances, wliat happened was 
that owing to the lady’s taking a very reasona¬ 
ble step in making her well-founded applica¬ 
tion on the l^>bh of June, the learned Judge 
saw his error. He came to the oonolasion 
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bhab bhore wa3 no ground for ordering an in- 
quisibion and he musb have, I bhink, repented 
of the faob that be bad nob with sufBoienb 
care followed the sbababe and let himself slide 
into holding an inquisition which he bad no 
jurisdiction to hold. In these oircumstanoes 
it seems bo me that while the alleged lunatic 
may have some grievance in the matter, the 
present appellant has none, and that bis ap' 
peal should be dismissed with costs, hearing 
fee two gold mohurs. 

z. K. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 33 op 1923. 

April 2, 1924. 

Present Mr. Neave, A. J. C, and 
Mr. Kendall, A. J. C, 

HAKI K1SHONDA3, LADA— Plaintiff 

—Appellant 

veesus 

OHOUDHRI MOHAMMAD SAFI TAN— 
Dependant—Respondent. 

Gourt of Wards Act {III of ss. 8, 9, 16, 36< 

41, ic,-.Contract Act ill of 1872), ss. 11. ^5.—Juris- 
diction of Ooxirt of Wards^-Wards^ position of—Aban¬ 
donment of Jurisdiction-Failure to assume manage, 
ment, effect of—Disqualified proprietor and Voluntary 
WardSt whether dislinguishabte^**ShaU be preswned’\ 
meaning of—Disqualified proprietoTi mortgage by — 
Mortgage, whether void ab iniiyo^Oompensation— 
Erroneous representation of law—Estoppel 

Under aeotiona 9 and 41 of theU.p. Court of Watda 
Aot. it is only the sanotton of the Local Govern¬ 
ment that the Court of Wards oan either assume or 
abandon the superintendenoe of anj reeson or pro¬ 
perty. Oaoe a notifioation under seotion 14 of the 
U- P. Court of Wards Aot has been issued, the pro¬ 
perty of the ward is oonsidered to be under the 
Court's superintendence and the mere fact that the 
Court does not take over the management of the 
property in faot oannot afieot the legal oharaotex of 
the Ward and of his property. These remain under 
the Court's soperintendenoe with all the oonee- 
quences arising therefrom until a further notifioa¬ 
tion is published under seotion 46 of the Aot. 
[p. 808. ool 2 ] 

There is no distinotion between the proprietors 
disqualified under seotion 8 of the U* F. Court of 


Wards Act and proprietors 'whose estates ace taken 
over on their own applioation under seotion 9 of the 
Aot. Both olesses of proprietors are brought under 
the oommoQ denomination of Ward and labour 
alike under the disabilities imposed on all wards, 
[p. 809, ool. 20 

The words *‘shall be presumed” tu seotion 16 of the 
U. P. Court of Wards Aot oannot be oonatEued as 
allowing any evidence in rebuttal, [p. 803, ool. 1.] 

A mortgage executed by a proprietor whose estate 
has been Doti6ed as under the auperintandenoe of the 
Court of Wards is void ah initio notwithstanding the 
faot the Court has never taken over the actual 
management of the estate, [p. 808, ool. Q.j 

The failure of the Court of Wards to take over 
management of an estate notified to ba under Us 
suparioteodenoe had not the efieot legally of remov¬ 
ing the ward and his property from its superintend- 
enoe. [p 808, ool 1.] 

Baotion 26 of the U. P. Court of Wards Aot 
empowers the Gonct of Wards to appoint a 
manager for any property under its.^.suparmtandenoe, 
and though normally suoh managers are specially 
qualified offioers there is nothing in the Aot itself to 
prevent the Court of Wards from allowing a ward to 
carry on the duties of a manager, [p, 808, ool. 1.] 

Seotion 11 of the Contraot Aot puts minors and 
persona disqualified by law from oontraoting, on the 
same footing, [p 801 . ool. 1] 

There ate many oases In whioh equity will give 
relief against frauds perpetrated by infanta. Where- 
ever the infant requires as a pUiotiS the assistance 
of any Court, it will be refused until he has made 
good his fraudulent representation. Wbereever the 
infant is still in possesaion of any property whioh be 
has obtained by bis fraud he will be made to restore 
it to its foEoner owner. But he oannot be made to 
repay money whioh he has spent merely heoausethe 
reoeived it under a oontraot induced by hia fraud. 

[p 804, ool. 2 ] 

Mah^ed Syedol Ariffin v. Teoh Ooi Sarkif 89 Ind. 
Oas. 401; 2J U W. N. 257; 11917) M W. N. 169j 19 
Bom. L. R 157; (1916) 2 A. 0. 676; 86 L. J. P. 0. 16; 
116 L. T. 664; 82 T. L. R. 679! 48 I. A. 956 (P.O.), 
relied on. 

Beotlon 65 of the Oontraot Aot starts from the baaia 
of there being an agreement or a oontraot between 
competent parties and has no applioation toaoaae 
in whioh there never was and never oould have 
been any oontraot. [p. 806, ool. 1.] 

Mnhori Bibee v. Dhatmodass Qhoset SO 0. 699; 7 0. 
W. N. 441; 6 Bom. L. R 42l; 8 Bar. P.O. J. S74 (P.a), 
relied on 

Therefore where an agreement ia void beoauaetho 
party entering into it waa inoapable from oontraoting 
aa where the agreement ia by a disqualified pro¬ 
prietor under the superintendenoe of tha Court of 
Wards no oompeusatlon can be allowed under • 
aeotion 66 of the (Dontraot Aot fp. 806, ooL 1.] 
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A representation of a q jasblon o( Uw oinnot operate 
as an estoppel. A representatton by a proprietor, 
whose estate has been notiQed as under the euperin- 
tendenoe of the Court of Wards, that he is oompotont 
to transfer the estate does not operate as an estoppel, 
[p. 804,‘ool. 1.] 

Appeal against the deoreo of the riubordi- 
nabe Judge, Unao, dated the lUh April 1923. 

Messrs. Biihcshdy Nath, J. N. Chdk and 
Bishdmhhar Ndth Srivd'itavA, for the Appol- 
laut. 

Messrs. Niamat Ullak and E. B. Qidwdi, 
for the Respondent. 

JUDGMENT. —This appeal arises out of 
a suit for the recovery of Rs. 26,147-2-0 prin¬ 
cipal and interest on foot of a mortgage-deed 
dated lObh April 1912 for Bs. 17,COO and a deed 
of further charge dated 9tb October 1916 for 
Rs. 3000. Both carried intereab at 0-7-6 per cent, 
per mensem with 6 monthly rests. There was 
a further plea that after the date for payment 
had expired the defendant respondent agreed 
to pay enhanced interest at 10 annas 8 pies 
per cent, per mensem but as this agreement 
was not embodied in any registered deed it has 
been given up in appeal. 

The execution of the deeds and receipt of 
consideration was admitted but the defence 
was that the defendant was on the dates when 
the documents were executed a disquali&ed 
proprietor, as his estate had been taken under 
the auperintandenoe of the Court of Wards, 
and was, therefore, nob competent to enter into 
these transactions. The lower Court has 
accepted this detenoe and dismissed the plaint¬ 
iff's suit. 

The defendant-respondent Chaudbri SaG 
Jan is one of the younger brothers of the late 
Chaudbri Mohammad Jan who succeeded his 
father as taluqdar of the Kakrali estate. In 
1902 a dispute as to the succession to the 
estate was settled, Mohammad Jan being 
recognised as the taluqdar, and allotiog to his 
younger brothers and sisters certain villages 
as Quzara. These villages they were to take 
as full proprietors. As the estate was consi¬ 
derably in debt it was further agreed that 
cerain other villages should be set apart for 
payment of the debts. These wore entered in 
Schedule B attached to the agreement and it 
was settled that Mohammad Jan was, if 
possible, to pay off the debts from the in¬ 
come derived from them. If this could not 

I 0—101 


be done he was to sell all or any portion of 
them. Any of tlie property in Sclicclulo 
B. which might be loft over after payment 
of the debts was bo divided between tho 
brothers, Mohammad Jan taking half and tho 
rest dividing the remaining moiety. 

Not only did Mohammad Jan 6nd himself 
unable to pay off the debts already sub¬ 
sisting but he incurred lieavy debts himself 
and eventually applied under section 9 of Act 
III of 1899 to have bis estate taken 
over by the Court of Wards. The Board 
of Revenue found on investigation that it 
would be impossible to pay off the debts with¬ 
out selling some portion at least of the pro¬ 
perty entered in Schedule B ; and in a letter 
dated 17th February 1910 (Ex. 38) the Joint 
Secretary to the Board wrote to the Com¬ 
missioner that " the Board are prepared to 
recommend the assumption by the Court 
of Wards of charge of tho Kakrali estate 
in the Hardoi district, provided an applica¬ 
tion under section 19, Act III of 1899 be 
submitted by all Chaudbri Mohammad Jan’s 
brothers as they have an interest in the pro¬ 
perty mentioned in Schedule B to the agree¬ 
ment of the 5th February 1902.” The res¬ 
pondent and the other brothers of Chaudbri 
Mohammad Jan consented to this and a regis¬ 
tered agreement (Ex. P-1) was executed by 
them on the 25th February 1910 to the effect 
that the estate should be taken under the 
superintendence of the Court of Wards, which 
should be empowered to sell any portion of 
the property which it thought Gt. On the 
16th of April 1910 the following notiGca- 
tion was published in the United Provinces 
Gazette :— 

"NotiGoafcion No. 1396—X 607 of 1909, 
Dated, Allahabad tho 15th of April, 1910. 

Under section 14 of the United Provinces of 
Agra and Ondh, Court of V/ards Act, 1899, it is 
hereby notiGed tbatChauduri Mohammad Jan, 
Mohammad Ahmad Jan and Mohammad SaG 
Jan, SODS of Chaudbri Mohammad Azim, pro¬ 
prietors of tho estate known as the Kakrali 
estate in the Hardoi, Lucknow and Unao dis¬ 
tricts, having been disgualiGed under section 
9 of the said Act by Government Order 
No. 676, dated the 11th April 1910, the Court 
of Wards has accordingly assumed the super¬ 
intendence of their property, with effect from 
the lltb day of April 1910, and the Deputy 
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Commissioner of Hardoi has been pafe in 
charge. 

By order of the Board of Reyenua, United 
Provinces of Agra and Oudb. 

As will be seen this notification oloarly 
states that Safi Jan has boon disqualified 
under section 9 of the Court of Wards 
Act and that the Court of Wards has as* 
Burned superintendence of his property. 
This notification was issued under sec¬ 
tion 14 of the Act and embodied the 
declaration made by the Local Government 
under section 9 on the application of the pro¬ 
prietor. It is not disputed that after such a 
declaration the proprietor became a ward as 
defined in section 3. It is provided in section 
15 that “ The whole of the moveable and 
immoveable property of a ward shall be deem¬ 
ed to be under the superintendence of the 
Court of Wards from the date of the declara¬ 
tion of the Local Governmont, in the case of 
proprietors disqualified under section 8, clause 
(6) or clause (d), or in regard to whose property 
a declaration has been made under section. 9. 
It is further provided in section 34 that “ A 
ward shall not be competent (a) to transfer 
" or create any charge on or interest in any 
part of his property which is under the 
superintendence of the Court of Wards or to 
enter into any contract which may involve him 
in pecuniary “ liability.” Section 10 lays down 
that “ Every declaration made by the Lo¬ 
cal Government under section 8 or section 9 
shall be final and shall not be questioned in 
any Civil Court.” On behalf of the appellant, 
however, it ie contended that he is entitled to 
go behind the notification and to show that it 
does not mean what it appears to mean and 
that Safi Jan was never disqualified. His 
learned Advocate argues that actually the 
Court of Wards never assumed superinten¬ 
dence of his property and never intended to do 
BO. He further pleads that the words ** shall 
be deemed ” in section 1 import nothing more 
than a rebuttable presumption and that sec¬ 
tion 10 refers only to the expediency of the 
declaration. Another line of argument taken 
is that the defendant having obtained the 
consideration for the deeds by inducing the 
plaintiff to believe that he was competent 
to enter into the transactions is estopped 
from disputing the plaintiff’s right to enforce 


his mortgage. In this connection it is main¬ 
tained that the plaintiff is certainly entitled to 
recover so much at all events of the mortgage- 
money as was applied by the defendant in 
discharging the previous mortgage held by 
the Allahabad Bank and entered into long 
before the issue of the Government notlfioa- 
tiou. 

The appellant draws a disbinotion between 
the proprietors disqualified under Section 8 
and proprietors whose estates are taken over 
on their own application under section 9 and 
maintains that all wards are not disqualified 
proprietors. This distinction, however, is no¬ 
where recognised in the Act itself. As has 
already been pointed out both classes of pro¬ 
prietors are brought under the common deno¬ 
mination of ward and labour alike under the 
disabilities imposed on all wards. 

There is abundant evidence on the record to 
show that the Court of Wards never took over 
the management of the guzara villages. As 
early as the lObh October 1910, the Deputy 
Commissioner reported to the Commissioner 
of Lucknow (Ex. 44) *' Ghaudhri Safi Jan's 
debts are increasing but it is doubtful whe¬ 
ther he will agree to have his estate taken 
under the management of the Court of Wards, 
and I do not recommend it.” In bis letter 
forwarding this report to the Board the Com- 
mlssioner remarked ** There seems no necessity 
for the estate to undertake the responsibility 
of minagiog these villages ” and the re¬ 
commendation was accepted by the Board 
of Revenue (Ex. 43). Ghaudhri Safi Jan 
went on managing his own guzara villages, 
sued and was sued in his own name and evea 
advertised some of the villages for sale. This 
last act, however, resulted in inquiries from 
the Special Manager who had been appointed 
to look after the taluqa and a reminder 
that the sanction of the Board was necessary 
(Ex. A-16}. In this oonneobion it is worth not¬ 
ing that the Special Manager’s attention had 
been drawn to the matter by a would-be 
purobaser of Lucknow city who evidently • 
realised that before dealing with Safi Jan he 
must obtain the permission of the Board. 
This fact is of importance as evidence that the 
position of Ghaudhri Safi Jan was generally 
understood in Oudh. 
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The question whether the neglect of the 
Court of Wards to perform in respect of tlio 
Vounger brothers and their guzara property 
the duties imposed uv>ou it by Chapters IV 
and V, Act lU of 1899 can be held legally to 
have bad the effect of removing these wards 
and their property from its superintendence 
is the most important one in the case. 
The sections of the Court of Wards Act 
which have been quoted prescribe that once 
the necessary notihoation has been published 
all the property of the wards shall be deemed 
to be under the superintendence of the Court 
of Wards. The learned Advocate for the 
appellant asks us to hold that the history of 
the case and the conduct of the Court of 
Wards both indicate clearly that neither the 
younger brothers of the taluqdar nor the 
Board of Revenue intended that any pro¬ 
perty should be taken under the Court’s 
superintendence except the ialuqdari property 
and that he is entitled to use evidence to rebut 
the presumption arising from Section 15. He 
referred particularly to section 3 of Act 26 of 
1919 in support of his theory as an instance 
of the nse of the word “ deemed ” to mean 
no more than “ presumed.” That section, 
however, seems to be against him for it has 
been necessary to employ in it the words 
” unless the contrary is proved.” Under 
the definition of ” shall presume ” in tbe 
Indian Bvidenoe Act, section 4 these additional 
words are superfluous. The word “deemed’' 
does not seem to have been defined in any 
Statute but it is certainly a stronger word 
than ” presumed” and does not imply as that 
word does a provisional assumption. In our 
opinion the words '* shall be deemed ” cannot 
be construed as allowing any evidence in 
rebuttal. Again superintendence is clearly 
distinguished in Act HI of 1899 from manage¬ 
ment. Section 26 of that Act empowers the 
Court of Wards to appoint a manager for any 
property under its superintendeDoe, and though 
normally such managers are specially qualified 
officers there is nothing in the Act itself 
to prevent the Court of Wards from allow¬ 
ing a ward to carry on the duties of a 
manager. The learned Advocate for tbe 
appellant has referred to Mohummad Zahoor 
Ali Ehan v. Thakooranee Butta Kuar (1) 

(1) 11 M. I. A. 468 ; 9 W. n. P. C. 9; i Buth. P. 0 
J. 107 ; 9 Sat. P. C. J. 320 ; 20 E. E. 177- 


as a caso in which their Uordships of the 
Privy Council hold that tboro might bo cir- 
cumstaucos in which a fomalo whoso estate is 
under the control of the Court of Wards was 
not to be oonsidorod a diequalilied female ‘and 
that she had power to contract bond debts. 
In that oafto, however, the facts were quite 
different. Though the estate had been taken 
under the suporintondonoo of the Court of 
Wards this bad been done when it belonged 
to tbe sister of tlie lady whose transactions 
were then in question. The latter had in¬ 
herited ou her sister's death but bad berseU 
not been declared to be disqualified. It has 
repeatedly been held that the disqualification 
under the Court of Wards Act is a personal 
oriQ, e.g., Lachmi Narainv. Fateh Bahadur 
Singh (2). 

Under sections 9 and 41 of the Act it 
is only with the sanction of the Local 
Government that tbe Court of Wards can 
either assume or abandon the superinten¬ 
dence of any person or property. The mere 
fact that the Court of Wards does not take 
over the management in the manner laid 
down in Chapter IV and V of the Act can¬ 
not affect the legal character of tbe ward and 
of bis property. These must remain under 
the Court’s superintendence with all the con¬ 
sequences arising therefrom until a fuithei 
notification is published in tbe Gazette under 
section 46 of the Act. In the present case 
such a notification was published in the 
Gazette on the 3rd of July, 1920, and in this 
it was declared that tbe property of Ghaudhri 
Safi Jan part proprietor of the Kakrali estate 
in tbe Hardoi, Lucknow and Unao districts 
had been released from superintendence with 
effect from the 28th June 1920. From the 
llbh of April 1910, therefore, until the 28th 
June 1920, Chaudhri Safi Jan was a disquali¬ 
fied proprietor, incompetent under section 31 
of Act 111 of 1899 to transfer or create any 
charge on any part of bis property which was 
under the superintendence of the Court of 
Wards or to enter into any contract which 
might involve him in pecuniary liability. The 
mortgage in suit was, therefore, void ab initio. 

The next question is whether the respond¬ 
ent is estopped from pleading that the deed 
is void. Tbe appellant’s case was that the 

(2) 26 A. 195 ; A. W. N. (1903) 8. 
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respoodeoti had assured him that he was 
oompefcont to transfer and bad shown him 
a parwana from the Court of Wards to the 
eticot that the auzora villages would not be 
taken over and that it was on the assurance 
of this representation that the plaintiff took 
tho mortgage. The learned Subordinate Judge 
has discussed tho evidence adduced by the 
appellant and has disbelieved that the 
alleged representation was made. In any case 
such a representation would be no more than 
the putting forward by tho respondent of a 
certain:view of the law and a representation 
of a question of law cannot operate as an 
estoppel. Tho respondent’s disqualification 
Imd been published in the Gazette. Though 
the appellant asserts that he was unaware of 
this, it is clear that he must have known of 
it otherwise there would have been no neces* 
sity for the respondent to represent that these 
villages had been left unaffeoted ; and there 
is other evidence already referred to that the 
respondent's position was a matter of oom- 
mon knowledge. The appellant’s own witness 
states £ do not think any attempt was made 
on behalf of the defendant to conceal the fact 
that 40 villages had been taken over by the 
Court of Wards.” Once the plaintiff knew that 
the respondent was a ward he ought to have 
known that he was incompetent to contract. 
Any ward of the Court who executes a mort¬ 
gage must be taken to have represented by 
implication that he was entitled to do so and 
if such a plea as this were to be admitted it 
would be possible to get round every void con¬ 
tract by making use of the principle of estop¬ 
pel. Section 11 of the Indian Contract Act 
puts minors and persons disqualified by law 
from contracting on exactly the same footing. 
It has been held by their Lordships of the 
Privy Council in Mahomed Syedol Ariffin v. 
Yeoh Ooi Qark (3), that even if a minor were 
guilty of fraudulent misrepresentation there 
would be no estoppel. In the present case 
however the appellant has failed to prove even 
misrepresentation without fraud. Several 
cases were cited on behalf of the appellant as 
authority for the contention that a minor who 
has obtained money misrepresenting bis age can 

(0) E9 Ind. Gas. 401 ; 21 0. W. N. 267 : (19l7) M. 
W. K. 162 ; 19 Bom L. R. 167 ; (1916) 2 A. C. 675 ; 
86 L. P. a 16 ; 116 L. T, 664 ; 32 T. Ii. R. 678 ; 48 
1. A. 266 (P. 0.). 


be compelled to make restitution even if he 
were not bound by the contract. These how¬ 
ever were all cases in which the minor appeared 
as a plaintiff. Not a single case has been quoted 
in which restitution was ordered where a suit 
was brought against the minor. This question 
has been discussed at length in Leslie, Ltd v. 
Shull (4), referred to by the Privy Oouooilm 
(supra), and it was there stated that “ There 
are no doubt many oases in which equity will 
give relief against frauds perpetrated by in¬ 
fants. Wherever the infant requires as a 
plaintiff the assistance of any Court, it will be 
refused until he has made good his fraudulent 
representation. Wherever the infant is still 
in possession of any property which be has 
obtained by his fraud be will be made to res¬ 
tore it to its former owner. But I tbink that 
It is incorrect to say that be can be made to 
repay money which be has spent merely 
because be received it under a contract induced 
by his fraud. 

Finally it has been argued that under 
section 65 of the Indian Contract Act the 
appellant is entitled to recover his money as 
the agreement was only discovered to be void 
when the respondent set up the plea that his 
property was under the Court of Wards. 
Befereooe is made to a recent ruling of the 
Privy Council, Harnatfi Kuar v. Indar 
Bahadur Singh (5). In that case it was held 
that an agreement discovered to be void was 
sue discovered to be not enforceable by law 
and on the language of Section 55 of the 
Indian Contract Act would include an agree¬ 
ment that was void in that sense from its 
inception as distinct from a contract that 
becomes void. Also that where the agree¬ 
ment was manifestly void from its inception 
because its subject-matter was incapable of 
being bound in the manner stipulated but was 
not discovered to be void till within the period 
of limitation the case was covered by Sectioo 
65 of the Indian Contract Act and the plain¬ 
tiff was therefore entitled to compensation. In 
the present case however the agreement was 

(4) (1914) 8 K. B. 607 ; 88 £i. J. K. B. 1146 : HI 
L. T. 103 : 58 B. J. 453 : SOT. Ii- R. 460. 

(5) 71 lad. Oft3. 629 ; 26 0. 0. 223 ; 9 0. ft A. L* 
R. 270 ; (1922) A. I. B. (P. 0.) 408 ; 9 0- L J- 
652 : 44 M L. J. 489; 87 0. L. J. 846 ; 45 A. 179 ; 27 
0. W. N. 949 : 601. A. 69 ; 18 L. W. 838 ; 88 M. Ii- 
T. 216 (P. 0.). 
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void because the party eutering into it was 
incapable of contracting. It was df'oided in 
the well-known case of Mohari Bihee v. Dhar- 
modas Ghose (6) that section 65 of the 
Indian Contract Act “ starts from the basis 
of there being an agreement or a contract 
between competent parties and has no 
application to a case in which there never was 
and never could have been any contract”. 
The two oases are distinguishable and the 
present case seems to be governed by the rul¬ 
ing in Mohari Bibeeri v. Dharmudas Ghose (6). 
The claim for repayment of the money 
paid on the respondent’s behalf to the 
Allahabad Bank is evidently barred by 
time if the case cannot be brought under 
section 65 of the Indian Contract Act. 

A cross objection has been filed by the 
respondent on the ground that the lower 
Court has made parties bear their own costs. 
He relies on a ruling of the Allahabad High 
Court in Badhey Shiam v. Behari Lai (7). 
In the oircumstanoes of this case, however, we 
are nob disposed bo regard the order passed as 
an improper one and we accordingly dismiss 
both the appeal and the cross objection with 

costs. 

N. H. Appeal and oross- 

objection dismissed. 

(6) 80 0. 699 ; 80 I. A. 44 ; 7 C. W. N. 441 ; 5 
Bom L. R. 121 ; 8 Sat. P. 0- J. 374 (P. 0.). 

(7) 48 Ind. Gas. 478 ; 40 A- 668 ; 16 A Ii. J. 692. 

CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 2601 

OF 1922. 

November 20, 1923. 

Present :—Mr. Justice Newbould and 
Mr. Justice Ghose. 

CHAND MIA MUN3HI and OTHERa— 
Plaintiffs—Appellants 

versus 

TUKAMIA AND OTHERS— Defendants— 

Respondents. 

Bengal Tenancy Act {VIZIof 1896) fis.lOS B, III A~^ 
Becord-opBighU^Entry relating to non-agrtculturai 
land^Presuniption of correotnesi^Taiik belonging to 


one p:r$on—Bight of another person to rear fish iy\ tank, 
nature of -^Declaration, suit for, whether maintainable. 

Iq the Reootd-ol-Righta of* the parties’ village 'a 
tauk wa*? reoordetl an within tUe tenancy ol the plaint- 
ida, but it was also recorded that the defendants 
were entitled t> tear 6th in the tank and use its 
water. PlaintiSe brought a suit for a declaratory 
decree under the pcovieo to section HI A of the Ben¬ 
gal Tenanoy Act, that the defendants bad no right 
to rear O^h in the tank ; 

Held, that the entry in the Reoord-of-Rights, if 
allowed to stand would restrict the abaolute owner¬ 
ship of the plaintids and disentitle them from ex¬ 
cluding the defendants from exercising some acts of 
possession, and that, therefore, the plaintifia had a 
cause of action* to bring the suit, [p- 806, ool. 1.] 

Although, strictly speaking, the presumption aris¬ 
ing under section 108 B of the Bengal Tenanoy Act, 
is not applicable to an entry rela<ing to non-agricul¬ 
tural land to the extent to which it is applicable 
with regard to agricultural land, yet such an entry 
raises some presumption with regard to the fact re¬ 
corded in it- [p. 816 , col. 1.] 

Raja Sasi Kanta Acharjya Bahadur v. Sandhya 
Mont Dassya, 65 lad. Gas. 4 ; 26 G. W. N. 48a ; 84 0. 
Ij. j. 601, followed 

The right of one person to rear fish in a tank be¬ 
longing to another parson is a novel right which 
cannot be recognised by a Gourt of law. [p. 806, 
ool. 2.] 

Appeal against the decree of the District 
Judge, Noakhali, dated bbe 20bh July 19'22 
reversing the decree of the Munsif, 2nd 
Court, Lakhmipore, dated the 22Dd November 
1920. 

Babus Bhirendra Lai Kistgir and Nagendra 
Nath Bose, for the Appellants. 

Babu Bhagirath Chandra Das, for the 

BespondentB. 

JUDGMENT. —This appeal is against the 
judgment and decree of bbe District Judge of 
Noakbali reversing those of the Munsif of 
Lakhmipore. The plaintiffs are the appel¬ 
lants and the appeal arises out of a suit for 
confirmation of possession after declaration of 
the plaintiff’s title to the tank in suit. 

The cause of action arose in this way 

There was a reoord-of-rigbbs of the mouza 
which in tbe tank is situated under Chapter X 
of the Bengal Tenanoy Act. The tank was 
recorded as within the tenancy of the plaint¬ 
iffs but it was also recorded that the defen¬ 
dants would be entitled to rear fishes and 
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use the water of the bank. With regard to 
the use of the water of the bank there is no 
question and ’the plaintiffs had nob disputed 
that right. Bub the plaintiffs say that the 
defendants have no right to rear fishes in the 
bank and the record*of-righba is erroneous to 
that extent. 

The suit has been brought for a declaratory 
decree as provided in the proviso to sec¬ 
tion lll-A of the Bengal Tenancy Act. The 
defendant No. 1 contested the suit and he 
pleaded that he and his predecessors before 
him were the proprietors of S-annas share 
of the tank and another person Malika Banu 
was the proprietor of the remaining lO-annas 
share and ho further pleaded that he aud 
his ancestors have been exercising posses¬ 
sion over the 6-annas share of the tank for 
the last 50 years by using its water and 
rearing and catching fishes. The learned Judge 
on appeal has dismissed the suit entirely, and 
the first ground on which be holds against 
the plaintiffs is that they have no cause of 
action. He thinks that as the reoord-of-rights 
shows the plaintiffs’ title and possession the 
mere fact thab the record shows the defend¬ 
ants having gob the right complained of does 
not give them a right to bring the present 
suit. We are unable bo agree with him with 
regard to this proposition. The record, if it is 
allowed to stand, restricts the absolute owner¬ 
ship of the plaintiffs and disentitles them 
from excluding the defendants from exercising 
some acts of possession. They have, therefore, 
the right to complain against the entry in the 
reoord-of-rights and this gives them a good 
cause of action. 

The next ground on which the learned 
Judge has decided the case is that the entry in 
the reoord-of-rights had not been rebutted by 
the plaintiffs. It is first urged on behalf of 
the plaintiffs that the entry in the reoord-of- 
rights nob being an entry with regard to agri¬ 
cultural land, nor of any matter between land¬ 
lord and tenant the presumption under section 
103 B of the Bengal Tenancy Act does not 
apply. It has, however, been held that al¬ 
though strictly speaking the presumption 
under section 103 B is nob applicable to non- 
agricultural land to the extant bo which it is 
applicable with regard to agricultural lauds, 
still such entry raises some presumption with 
regard to the fact recorded in it. See Baja 


Saii Kanta Acharjya Bahadur v. Sandhya 
Moni Dassya (1). It is next urged on behalf 
of the appellants that the right that is record¬ 
ed is too vague to give the defendants a right 
in law in the nature of an easement, and 
secondly the defendants themselves did not 
claim the right as recorded but claimed own¬ 
ership to O-annas share of the tank and plead¬ 
ed that they exercised the right of ownership 
in Tthat share of the tank; and the learned 
Judge having found that the plaintiffs were 
the solo owners of the tank and the defend¬ 
ants had no share in it ought to have made a 
decree in favour of the plaintiffs. In our 
opinion this oontentlon should prevail. The 
right of one person to rear fishes in another’s 
tank seems to be quite a novel right which 
a Court of law cannot recognize. The learn¬ 
ed Vakil for the Bespondenta was unable to 
show us any authority for the proposition 
that such a right should be recognized. We 
are, therefore, of opinion that the plaintiffs are 
entitled to the declaration they have sought 
for that they are owners of the bank and also 
for confirmation of possession and they are 
also entitled to have the other declaration that 
the defendants have no right to rear or catch 
any fishes in the tank. 

We, therefore, set aside the judgment and 
decree of the lower Appellate Court aud res¬ 
tore those of the Muosif with costs in all 
Courts. 

Z. s. Appeal allowed, 

(1) 65 lod. Cas. 4; i6 0 W.N. 483; 84 0. L. J. SO*- 
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SUBHADRATAUMA V. VENKATAPATl 

PRIVY COUNCIL. 

Appeal prom the Madras Hian Court. 

May 6, 1924. 

Present: —Lord Atkineon, Lord Sbaw, Lord 
BlaneBburgh, Sir John Edge and 
Mr. Ameer AH. 

SRt RAJAH VAT3ARAYA VENKATA 
SUBHADRAYAMMA JAGAPATl 
BAHADUR GARU— Appellant 

versiirS 

SRIPOOSAPATt VENKATAPATl RAJU 

GARU AND OTHERS—RESPoNDHNTS. 

Contract Act {IX of 1872), s. Champerty, 
whether illegal—Money Unt to finance suit for reco¬ 
very of property~~Suit% compromise of ^Lender, 
whether can recover money lent—Breach of contract, 

effect of _ Construction of documents-Subject-matter 

and surrounding circumstances tobe considered. 

A party to a oontraot oaoQOt pat an ead to it eimply 
by oommitting a breach of it. [p. 816, ool. 1.] 

Id India, ohamperty or xoaiateDanoe !■ not 
illegal. 

There is no distinotion, and oan be no distinotion 
on this point between the fraita oi an aotioa whioh 
the plaintiff gets by oonpiomise and the fruits he 
would reoeWe by a deotee or verdiot in his favour, 
[p. 617, ool. 2-3 

Olegg v. Bromely, (1912) 3 K. B. 179 ; 81 L. J. K.B. 
1081 ; 106 L. T. 815, referred to. 

Defendants entered into a oontraot with the pre- 
daoessor-in-title of the plaintifi the Raja of Tuni 
whereby it was agreed that the Faj k would lend 
money to the defendants in order to fiaanoe bis suit 
for the recovery of an expaobanoy. The material 
provisions of this oontraot were(l) that the suit 
would not be oompromised without the oonoent of the 
Baja, (2) that if the Oonnsel oonduoting tho oase ad¬ 
vised a compromise it would be entered into and (3) 
that out of the moveable and immoveable properties 
obtained by suoh oompromise the defendant would 
repay the principal money advanced together with in¬ 
terest at one per cent, per mensem and that out of the 
properties that remained after making this payment 
defendant would exeouto and give the Raja a proper 
sale deed and plaoe in his possession three-thirty 
eeoonda of a share. 

The Rajah died and the suit was oompromised after 
hie death. His widow then brought a suit claiming 
that the money due to the Rajih should be a ohirge 
upon the amount reoeived by the defendant under 
t1^ oompromise. 

Beld (1) that the oontraot entered into by the 
daten^ntf was an agreement to Mslgn to the Rajah 


part of the fruits that be may noquire in au notion at 
law, and was, therefore, perfeotly legal ; [p. 817, 
ool. 2.] 

(2) that the words a^od io th.’s oontraot we.o wMo 
enough to cover every oonoeivable kind of property; 

[p. 818, ool. 1.] 

(3) that the main purpose and object of the 
oontraot was to finance a suit brought to establish 
title to an existing 'ihing i.e., an estate.[p. 816, ool. 2.] 

(4) that the slipulation with regard to the consent 
of the Rajah mu^t ke deemed to oontain a term to the 
efleot that the oonsont should be given when possible 
and that the giving of the consent by the Rajah to 
a oompromise aooepted by bis representatives was not 
suoh a condition precedent when it bad beoomo im¬ 
possible for himself to give it. 

In the oonsbcuotion of written or printed doou- 
ments it is legitimate in order to ascertain their true 
meaning, if that be doubtful, to have regard to the 
oiroumstanoes surrounding their oreation and the 
Bubjeot-matter to whioh it was designed and intended 
they should apply, [p. 019, ool. 1.] 

Appeal from the Judgment of the Madras 
High Court, dated the 2l8t March 1918, re¬ 
versing tiio decree of the Subordinate Judge, 
Vizagapatam, dated the 6bh December 1915. 

Messrs. W. B. Upjohn, DeGruyther, and K. 
Narasimham, for the Appellant. 

Mr. K. Brown, for the Respondents. 

JUDGMENT. —-The suit out of which 

this appeal has arisen was instituted in the 
Court of the Subordinate Judge of Vizagapat- 
am on the 4th April 1913, by the plaintiff— 
the present appellant—the widow of the 
Rajah of Tuni deceased, who died in the year 
1911, against the six respondents named to 
recover the sum of Rs. 1,68,629 and to obtain 
a declaration that this sum was well charged 
upon a certain sum of money received by 
the respondents, under a certain decree 
dated the 12tb March 1913, styled a compro¬ 
mise decree, made in a suit No. 18 of 1903, 
and also for payment of three thirty-seconds 
of what remained of the sum reoeived 
under such compromise after payment of the 
sum of Rs, 1,68,029. The Subordinate Judge, 

OP the 6th December 1916, made a decree in 
favour of the appellant, the plaintiff in the 
suit for the sum of Rs. 1,91,068, and also 
made the declaration asked for to the effect that 
this sum was well charged on the sum paid to 
the respondents in pursuance of tbo oompro¬ 
mise decree. The learned Subordinate Judge 
decided against the appellant on the other 
matters claimed, and no appeal has been 
taken by her against this d&oree<on these latter 
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mattera. An appeal was, however, taken by 
the dofcnaariba bo the High Court oE Judicature 
at Madras. That Court pronouooed a decree 
dated the 2lsb March 1913, reversing the 
decree of the Subordinate Judge and digmis- 
sing the appellant’s suit with costs. From 
this latter decree, tho appellant has appeal¬ 
ed to this Board. 

This original suit No. 18 of 1903 wasdeoid- 
dad by the drst Court against the respondents 
Nos 2 to 4 in 1908, and they preferred an 
appeal to the High Court, which was num¬ 
bered as Appeal No, 114 of 1909. 

Id 1913 a compromise petition was filed in 
the above Appeal No. 114 of 1909 in the High 
Court, and cn the 12th March 1913, a decree 
was passed in accordance with the compro¬ 
mise by which the Isb respondent in this ap¬ 
peal was bo receive a sum of Rs. 2,60,000 on 
behalf of, and for the benefit of, all the res- 
pondenta, the 2Qd respondent was to receive 
an annuity of Bs. 2,400, respondents Nos. 3 
and 4 were to receive an annuity of Rs. 866-10-3 
each, and the Ist respondent was to get a 
house for and on behalf of all the respondents. 

Since the admisaion of this appeal the ap¬ 
pellant and respondents Nos. 3 and 4 have 
entered into a compromise which has been re¬ 
corded and by an Order of His Majesty in 
Council leave was given to withdraw the ap¬ 
peal as against these respondents Nos. 3 and 4 
and bo proceed as against the other respon¬ 
dents on the berms, that even if the appellant 
should be successful in this appeal, costs in the 
Courts below should not be claimed by her 
against the respondents Nos. 3 and 4. This 
appeal is accordingly now prooaeded with 
against respondents Nos. 1, 5 and 6 alone. 

On bbe hearing of the appeal before this 
Board, Counsel on behalf of the appellant 
abandoned all claims for a decree against any 
of the respondents of a personal nature, and 
also abandoned all claim to a decree for pay¬ 
ment of threo bini’ty-secoads of the sum 
received on the compromise, and has confined 
the relief he asks for bo having it declared 
that a sum of Rs. 92,000 with the accruing 
interest thereon, at the rate specified, is well 
charged upon the sum of 2^ lakhs received by 
the respondents in the compromise. Though 
this is the sole relief asked for, the facts upon 
which the appellant depends are of a some¬ 
what complicated nature, and must unavoida¬ 


bly be unravelled at some length in order to 
be adequately weighed and considered and the 
correct conclusion drawn from them. The 
Maharajah of Vizianagram, who owned an 
estate of that namo, died on the 22nd May 
1897, having made a will by which he devised 
this estate to one Raja Chibti Babu for life. 
This devisee may for convenience sake be 
styled the tenant for life, as he would be in 
Eugland, though that is not, in strictness, ac¬ 
cording to Indian Law, his true position. The 
testator made no disposition of the absolute 
interest in his estate. As to that he died in¬ 
testate. Bamachandraraju, respondent No. 2, 
claimed to be the heir of the deceased Maha¬ 
rajah, as his nearest agnate, and by the joint 
operation of the Hindu law and the Mahara¬ 
jah’s will claimed to be entitled to the abso¬ 
lute interest on the aforesaid estate subject to 
the life interest of tho so-called tenant for life. 
He was confronted, however, with this diffi¬ 
culty in asserting his claim, namely, the fact 
that the mother of the deceased Maharajah 
contended falsely, as Samaohandraraju alleged, 
that she had adopted the tenant for life as the 
eon of her deceased son, and that this adoption 
defeated Ramaohandraraju’s title, as it un¬ 
doubtedly would have done, if the adoption 
was validly made. In this state of things 
Ramaobandraraju resolved bo assert his title, 
and thus to test in a Court of law the validity 
of the alleged adoption of the tenant for life. 

He was, however, a poor man. He appa¬ 
rently realised that the suit would be an 
expensive one, and that it would be absolutely 
necessary for him to induce some persons to 
advance to him the money necessary and 
sufficient to prosecute the suit. To effect this 
purpose he took a step, the object of which is 
not very apparent and the result of which has 
undoubtedly proved embarrassing. The day 
before he instituted the suit to establish his 
title, namely, on the 12fih July 1903, he 
executed a deed of trust, by which, after 
reciting the death of the Maharajah, the mak¬ 
ing of his Will, the devise to the tenant for 
life, the pretended adoption by the testator s 
mother, and alleging that it was necessary for 
him to take proceedings, he appoint^ Poo- 
sapati Venkatapabiraju Gam, (heirinafter 
referred to as the original trustee), trustee of 
all the property in which he, Bamohandrarajn, 

claimed to have a vested interest in remain¬ 
der as heir of the deceased Maharajah in 
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trust to adrninistflr the fifteeu-sixteoDfchB 
of the eame for his, the settlor’s, own 
beneht, and one-sixteenth of the same for 
the benefit of two persons named, namely, 
respondents Nos. 6 and 6 in the present 
suit. 

There is nothing to show that these two 
latter beneficiaries were in any way connect¬ 
ed with the settlor or bad any claim upon bis 
bounty. The provision thus made for them 
was, as far as can be seen, a voluntary gra¬ 
tuitous gift. It is plain that the property 
thus put in trust by this deed was all tbo pro¬ 
perty the settlor would have been entitled to 
as heir of the deceased Maharajah, bad there 
been no adoption of the tenant for life, or had 
that adoption been invalid. Bach one of these 
three beneficiaries, the settlor and respon¬ 
dents Nos. 5 and 6, bad interests in the litiga¬ 
tion identical in character though not in equal 
value, in this sense that each would gain his 
share if the suit should succeed, and each 
would lose everything if it should fail. In 
addition, powers were hy the trust deed, 
conferred upon the trustee and upon the 
settlor respectively, which were both wide 
and important. The words conferring them 
run thus 

“Therefore you {i.e, the Trustee) should 
not only manage the trust property subject to 
the arrangement I may make regarding the 
consideration for your trouble, etc., and other 
matters, but also full authority is given you 
to conduct suits, etc., either jointly with me 
or separately, and to manage it in such a way 
as you may think fit for the preservation of 
the properties.” 

Having regard to this last provision it is 
clearly the view of their Lordships that the 
trustee would have been acting within his 
express powers, if, having money of bis own 
at his command, be thought proper to advance 
it, or some of it, to finance the contemplated 
litigation directed to secure and preserve the 
trust property for the purpose of the trust, by 
establishing that the alleged adoption never 
took place or was invalid and that therefore 
the settlor was the lawful heir of the 
deceased Maharajah, and in the event of that 
suit being successful would have been entitled 
to a lien on the property gained for the sum 
advanced. And their Lordships further think 
that if the trustee, not having money of bis 
10—103 


own available, borrowed money from a third 
party for the purposes above mentioned, and 
actually used it to promote those purposes, then 
in case the litigation were successful, the 
person who advanced the money would be en¬ 
titled to stand towards the trust property in 
the place of the trustee and be entitled to a 
similar lion on that property. Their Lordships 
are further of opinion that if the settlor, with 
the assent and concurrence of the trustee, 
borrowed money absolutely necessary to 
finance the suit from a third party for the 
purposes above mentioned and so applied it, 
then, in* the event of the litigation being 
successful, the personwho advanced the money 
would be equally entitled, standing in the 
shoes of the settlor, to a lien upon the propery 
preserved for the trust by bis out lay. 

The contemplated suit was on the 13th 
July 1903 commenced in the District Court 
of Vizianagram. Its number in that Court was 
O. S. No. 18 of 1903. The plaintiffs in it were 
the original trustee and the three beneficiaries, 
namely, the settlor as to fifteen-sixteenths of 
the trust property and respondents Noa. 5 and 
6 as to one sixteenth of it. Those three benefi¬ 
ciaries were the absolute owners in equity 
of the trust estate if the adoption proved 
invalied. The relief prayed for was (1). 
That it might be declared that the settlor 
as the nearest heir of the late Maharajah, 
was entitled to the vested remainder in the 
estate of Vizianagram after the demise of the 
present Zemindar (i. e., the tenant for life). 
The settlor and these two beneficiaries were 
therefore in the position of joint adventurers 
in this litigation, in which success would bring 
much gain for each, and failure absolute and 
complete loss to each. The efforts these ad¬ 
venturers made to obtain the necessary funds 
to prosecute the suit, of which they them, 
selves wore entirely destitute and were unable 
to supply, are detailed by the witness Lakshmi 
the private secretary of the Kajah of Tuni’ 
from whom the necessary funds were ul¬ 
timately obtained The evidence of this 
witness, wbioli, save as to one m'^tter to 
be mentioned presently, is practically unaon- 
tradicted, is of the utmost importance. He 
said a body of people came to have an inter¬ 
view with the Rajah of Tuni, his master. 
That the original trustee, the settlor, and two 
beneficiaries, respondents Nos. 6 and 6, and the 
two sons of the settlor, were members of tbie 
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bo<3y, fchati they aekofl the Raiah of Tuni to 
help them in the euit O. S. No. 18, 1903, in 
the Vizaaapatam District Court, that they 
represen^^ed that other persons who had pro* 
misod to assist thorn had failed tbeno that a 
vakil named (since deceased) had told them 
that the settlor had a {^ood case, represented 
that unless the Rajah of Tuni advanced 
money to finance the suit the settlor would 
lose it, and that if he succeeded in the suit 
the Rajah of Tuni would gain as well as the 
whole Kshabriya oommunity. That the origi* 
nal trustee and respondents Nos. 5 and 6 join¬ 
ed in making these requests, they were asked 
to sign the (sfc) agreement. The trustee said 
the second defendant (i.e., the settlor) 
was a poor man that he was plaintiff in 
the suit, that they were conducting the liti¬ 
gation for him ; that fearing that he might 
collude with the Vizianagram estate, they got 
the trust deed, and so (*.5., in consequence) 
the settlor only must enter into the agree¬ 
ment and that a draft of Exhibit A U A, the 
agreement of the 22ad May 1906) was pro¬ 
duced, but the witness does not know who 
drew it. These two beneficiaries, respon¬ 
dents Nos. 5 and 6 in the present suit, filed, 
on the 2lst -July, 1913, two written state¬ 
ments, They are identical in terms. They 
both deny that they had anything to do with 
the negotiations which lead up to the agree¬ 
ment of the 22Dd May 1906, or with those 
which lead up to that of the 14th August, 1907. 
As to the first of these negotiations, they do 
not specifically deny a single statement deposed 
by the witness Lakshmi, who knew them all, 
the original trustee, the settlor, his two sons, 
Nos. 3 and 4, as well as Nos. 5 and 6 and said 
they all came to his master in a body. 

Numbers 5 and 6 do not assert they did 
not interview the Rajah of Tuni on the 
occasion named. They do not deny that 
advances of money were prayed for from the 
Rajah and obtained, nor explain how it was 
that, as the advance of money to conduct the 
suit just instituted would, if successful, have 
secured to them one-sixteenth of the trust 
estate, they took no part in the negotiations 
to obtain tl-e necessary money to finance their 
own suit. They were not examined as wit¬ 
nesses in the suit out of which this appeal has 
arisen. They were important witnesses if 
their allegations were true. It appears to 


their Lordships that there is only one rational 
explanation of their absence from the witness 
chair, namely, their well-grounded fear of 
cross-examination. If their statements be 
true, the evidence of Lakshmi musk be a 
wicked and deliberate concoction. Their 
Lordships do not think it is that. They think 
it is a truthful account of what took place in 
his presence ; they accept it and rely upon it, 
while they look upon the statement of Nos. 5 
and 6 in reference to the negotiations, out of 
which the agreement of the 22Dd May 1906, 
sprang, as wholly unreliable. 

Upon this supposition it is well to consider 
what was in reality the true nature and 
effect of the arrangement come to by all the 
parties concerned on the occasion of this visit 
to the Rajah of Tuni. The suit recently started 
dealt with the whole trust property. The 
negotiation to have such a suit financed neces¬ 
sarily dealt with the whole trust property. 
The settlor could, prima facie, by signiug the 
agreement for himself alone only bind bis own 
interest in the trust property. That would not 
have sufficed, and therefore when, of the 
three beneficiaries only one signed the agree¬ 
ment designed to affect the whole trust pro¬ 
perty and by its very terms did so, this one 
must, in the ciroumsfcaoces already detailed, 
have signed it not only for bimself, in his own 
right, but as agent, accredited iu that behalf, 
of his CO- beneficiaries. In all the transactions 
which succeeded, the advancing of the money, 
the accounting for the money, and the direc¬ 
tion of the steps to be taken in the suit, the 
two beneficiaries do not appear to have taken 
any independent or active part. From May 
1906, onward, the settlor was regarded as 
the manager the dominus litis in the 
whole business. He was never removed 
from his position, bis authority to act as 
the agent of his oo-benefiolaries never 
questioned or withdrawn. These twooo-bene- 
ficiaries of the settlor make in their written 
statements, the case that they are not parties 
to the agreement of the 22nd May 1906, or 
that Oi the 14th August 1907, and are there¬ 
fore not bound by either. If by this they 
mean that they have not each by bis own 
band signed and thus executed them, it is 
true; but if it means that those agreements 
were not signed by the settlor as the accredit- 
td agent of his co-beneficisries i^nd on |beir 
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bebalf, it is in their Lordships' view quite un¬ 
true. As this point was never made until 
over Rs. 100,000 and odd nad been advanood by 
the Rajah to hnanoo the suit, in whioh they 
were oo>plaintitIa, it is in addition dishou* sb. 

The original trustee, Poosapati Venkata- 
pathiraju, died during the progress of the suit 
No. 18/1903, and his nephew, the present res¬ 
pondent No. I, was by a deed, dated the 17tb 
December 1906, appointed a trustee in his 
place, and accordingly added as a plaintiff in 
that suit. 

It was contended by Mr Upjohn on bebalf 
of the appellant that the agreement of the 14th 
August 1907, was nob a substitution for the 
earlier agreement of the 22Qd May 1906 but a 
supplement to the Utter. It is, therefore, 
necessary to examine the provisions of both to 
determine whether the earlier agreement is 
superseded by the second or only added to by 
it. The parties to the first arc the Rajah of 
Tuni of the first part and the settlor and 
his two sons, respondents Nos. 3 and 4, of the 
second part. The word “ we ” is used through¬ 
out this agreement as well as throughout that 
of the 14th August 1907, to indicate, it ap¬ 
pears to their Lordships, all the plaintiffs in 
the suit not merely the settlor and his two 
sons, the executing parties to the agree¬ 
ment in each case. The Rajah by the earlier 
agreement undertook to advance at most 
Bs. 1,50,000 to finance the suit started by the 
settlor O. S. No, 18, 1903. in consideration for 
whioh. if the suit should be successful, three- 
six teenths of the moveable and immoveable 
property in dispute should by sale deed be 
conveyed to him, the Rajah. Should the 
whole of this sum not be needed for, or not be 
actually applied to finanoing the suit in the 
lower Court, the unexpended balance should 
be deposited with a person interested in both the 
Rajah and the settlor to be spent by the latter 
in finanoing the suit in the Appellate Court 
on appeal from the District Court. 

Then follows a paragraph. No. 3, clearly 
providing that the Rajab was not to be bound 
to advance the large sum of one lakh for the 
above-mentioned purpose, but that if he did 
want to spend the money claimed to conduct 
the suit in all the three Couris, he should only 
be bound to advance Rs. 50.000 for ttio pro¬ 
secution of the suit in the original Court and 
was not to be bound to spend anything more 


than that. A furtlior provision then followed 
to the effect that though the Rajah raiglit only 
finance the suit in t.iio original Court and 
should refuse to make furtlior atlvancos, and 
they (ic, the plaintiffs) should he ol^liged to 
get financial help elsewhere and conduct tlie 
appeals themselves, they sliould, as soon 
as they should got possession soil to the 
Rajah by means of a sale deed, only one- 
third of the property agreed to bo sold to him 
{i.c.. one-third of three sixteenths) namely 
one sixteenth of the property recovered by 
the Rajah’s oonduoting the suit in all the 
Courts and would put the Rajah in posses¬ 
sion of the same It is then further provided 
that should the Rajah not like to take this sale 
deed, they and their beira should be bound 
to pay the Rajah the amount spent in the 
lower Court with interest at 2 per cent, per 
mensem from the date of the judgment of that 
Court, on the security of the property propos¬ 
ed to be sold to him. It was evidently con¬ 
templated by the plaintiffB in the suit and the 
parties to the agreement, that the suit might 
be compromised, while it was in the Appellate 
Court, as in fact, it, subsequently, was and 
accordingly elaborate provisions are introduced 
into the agreement dealing with that event 
and purporting to fix and determine what the 
rights of the respective parties should be, if 
the contemplated compromise should take 
place. 

The first provision is to the effect that 
should this compromise take place while the 
Rajah was spending money financing the suit, 
then prima facie the plaintiffs should pay to 
him the sums so spent by him with interest 
at 1 per cent, per mensem from the respective 
dates at whioh the said sums were spent. It 
is then provided that these sums should be 
derived out of the moveable and immoveable 
property obtained by the plaintiffs from the 
oompromiso, and further that out of the 
remnant which should remain of the moveable 
and immoveable property after deducting the 
principal and interest so paid, the parties desig¬ 
nated should be bound to give tbe Rajah a 
three thirty-second share. Here are introduced 
some immaterial and, for tbe purpose of tbe 
matter oritioieed, irrelevant provisions, and 
then follow the clauses, whioh it may be best 
to quote, tnexUnso, 

“ It is agreed that we should nob compro- 
mise or withdraw this suit without vour 
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ooneenfc; thab, in ca «;0 you bbink bhab, UQfler the 
then exisbint* circumsbaDces, ib ia better bo 
compromise we eliould conaeub to it; that, 
when we represent to you that it is better to 
compromise, you should consent to it; and 
bhab out of the amount bhab may be gob in the 
said oomprcmiso we should pay you the 
amount advanced by you with interest at 1 
per cent, per mensom from the respective dates 
of advance of the several sums and also give you 
three thirby-seconus of the property remain¬ 
ing after deducting the aforesaid. It is further 
agreed bhab, soon alter the suit is disposed of, 
wo should execute documents in your favour 
as par all the above menbioued terms and that, 
as soon as we get possession of the property, 
we should pub you in possession of the pro¬ 
perty as per those documents. We and our heirs 
are bound by the aforesaid conditions and we 
execute bhisagreeroonb with our free consent.” 

The Hajab then made the advances neces¬ 
sary for finanoing tliis suit. In the agreement 
of the 14th August. 1907, it is stated ho had 
advanced sums upto Rs. 71,500 iu all, yet ib is 
contended by respondents Nos. 5 and 6 in their 
written ebabemenbs that they are nob liable 
for, nor is their share of any property liable 
to be charged with, any portion of this sum 
given to their own agent bo finance their own 
suit, which ib is inconceivable, they did nob 
know bad been so advanced and applied. If 
the agreement of the I4bh August 1907, only 
supplemented but did not supersede the earlier 
one of May 1906, ib may well be bhab 
under the latter the Rajah would have been 
entitled, in the event of the suit being suooess- 
ful, to a Hen on the property recovered in the 
Bucoossful suit. This point does not appear to 
have been speoihoally raised in this appeal aud 
need not be dealt with. The sum of Bs. 7,1500 
BO advanced was found to be insuffioienb, for 
the prosoutioD of the suit O. 3. No. 18 of 
1903, and a seuoud agreement dated the 
l4bh August, 1907, between the settlor and 
bis two sons, respondents Nos. 3 and 4 aud 
the Bajah of Tuni was entered into by which 
the Bajah undertook to advance a sum nob 
exceeding Bs. 2,00,000 for its further prose¬ 
cution. 

This agreement cjabained many special pro¬ 
visions with which in is necessary to deal at 
somo oousiderablu length for reasons which 
will presently appear. In ib after reciting at 

length some of the steps which 


had already been taken in the suit, the insuffi¬ 
ciency of the advances, and the kindness of the 
Bajah in undertaking to advance two lakhs of 
rupees including the sum of Bs. 71,500 which 
he had already, under the previous agreement, 
advanced ib provided that as soon as bbe finan¬ 
ced suit was decided in favour of the plaintiffs 
in that suit, they, the plaintiffs, would in addi¬ 
tion bo the tbree-sixbeenbbs portion of the pro¬ 
perty recovered in the suit already agreed bo 
be sold bo him, sell bo him another one-six¬ 
teenth, making together one-quarter of that 
property, and also a garden and a atrip of 
quarry land therein described. It is then 
further provided that in respect of the 
monies, portion of these two lakhs, ad¬ 
vanced from time to time detailed receipts 
of the Vakil’s day fees, etc., printing, 
stamps, bouse rents should be furnished to 
him, the Bajah, that is. as regards the whole 
of the balauoe accounts of receipts and ex¬ 
penses should be fornisbed to him for the 
sums so ascertained, and for which sum re¬ 
ceipts should be given by the settlor, and that 
with respect to the money that might again be 
required the Bajah should, at the request of 
of the settlor, advance the money, looking 
into accounts and getting detailed vouchers 
for money spent, and then settle accounts 
without giving room for any disputes. 

By the figures mentioned in paragraph 2 
of the agreement'it is shown that a sum of 
Bs. 87,500 was then due to the Bajah, and it is 
again provided that out of the balance remain¬ 
ing after deducting this sum, the plaintiffs 
should on the receipt of the settlor receive the 
sums required thereafter for the expenses in 
the original Court or furoisbing to the Bajah 
as above stated accounts of receipts and dis¬ 
bursement of the money already received by 
the settlor, and further that the Bajah, on 
the rendering to him of the debit and credit 
accounts as stated, would within a week of his 
being applied to for money required for the 
suit, pay the same. 

Id paragraph three of the agreement there 
are further provisions for the advance of money 
to finance the suit in the Appellate Court on 
accounts being rendered in the manoer there¬ 
in before described. There is then a provi* 
sloQ that if a decree in the suit should be 
given in favour of the plaintiffs one-quarter 
of the property for which the decree would be 
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passed should by sale deed bo ooiiveyod to the 
Rajah. 

And then oomo the threo paragraphic deal* 
ing with a oompromiso ol the suit upon the 
oonstruotion of whioh the High Court have 
mainly, if not entirely, founded the judgment 
and decree appealed from. These paragraphs 
run thus— 

We shall nob compromise wioh the defen¬ 
dant, or hie laziuamah or withdrawal without 
your consent. 

It is agreed that, if Mr. Krlshna^swaml, 
ayyar, High Court Vakil, who is working 
on our behalf in this suit advised us from 
the then existing oiroumstancos of this suit, 
that it would be better for us to compromise, 
we should agree to it and oompromiso or 
withdraw the suit. 

Moreover, out of the moveble and im¬ 
moveable properties that may be obtained 
by such compromise, etc., shall first pay to 
you the principal money advanced by you to¬ 
gether with interest at Rs. 1-0-0 (one rupee) 
per cent, per mensem from the respective 
dates, and out of tbe moveable and immova¬ 
ble properties that remain after so giving 
away (to you) we shall at once execute 
and give you a proper sale deed and place 
in your possession three thirty-seconds of a 
share. All of us and our heirs are liable 
to you and your family members acoor- 
ding to all tbe aforesaid terms and are also 
bound to give effect to them without fail. 
This agreement is executed with our whole¬ 
hearted consent." 

(Sd) Poosapati Ramaobandra Haju. 

Poosapati Rama Raja. 

Poosapati Buohi Appala Raja alias 
Acharya Raju. 

This agreement and the previous one of 
1906 are, in the main, constructed on similar 
lines. The maximum sum to be advanced 
under tbe first was Rs. 1,50,000 and that 
under the second Rs. 2,00,000 but tbe distin- 
gulsbing feature of the second is that strict 
accounts of the sums advanced and spent are 
to be kept, receipts given tor those sums when 
received, all disbursements duly vouched, 
advances of further sums required and asked 
are only to be made when those receipts and 
vouchers have been given. There is nothing 
whatever to indicate that the entire trust 


property as difbioob from the settlor‘a share 
of it is nob dealt witli nothing bo ftug »esb 
that tiio aublioriby alr(3ady cunforroii upon 
the settlor by the nogotiar.ion out ol winch 
the lirst a-’roemont to act in the matter 
of obtaining funds to tinancj tlio P'judmg 
action liad been either liinileJ or revoked. 
In tho ahsouoo of any provision indioatiug that 
result it must, in thoir fjordships’ view, bo 
hold that this authority was oontmued. Death 
has been very busy wibl» the chief actor in this 
business. Krishnaswami Ayyar tho vakil men¬ 
tioned in the attestation clause, died in tbe 
year 1911, as did also the Rajali of Tuni who 
is succeeded and represented by liis widow. 
The settlor died immediately after the for¬ 
warding of the appeal bo this Board and ho is 
succeeded by his two sons. The widow ac¬ 
cording to her Counsel,does nob claim that the 
sum of Rs, 92,000 due bo her is a debt on a 
loan. Neither docs she claim to get spreitio 
performace of any contract giving her any pro¬ 
perty obtained by tbe compromise, bhe mere¬ 
ly claims a lien on tbe sum of Bs. 2,5u,000 
paid under tho oompromiso. fur the sum of 
Rs. 92,000 for principal with interest on 
the sum she and her husband have 
advanced to finance the suit. This amount is 
admitted to be due. The Rajah of Tuni, seeing 
from such accounts as were furnished to him 
that very large sums, as he thought extraordi¬ 
narily large sums, bad been paid to two vakils 
engaged for tbe plaintiffs in the suit No. 18 of 
1903, objected to those items: and contended 
that these vakils had promised to act gratui¬ 
tously and that tbe sum paid should be re¬ 
covered by action at law. He was proved to 
be wrong in this. It was shown that those 
vakils had not undertaken to work lor nothing 
bub in addition bo this he insisted that these 
alleged disbursements should, like every other 
disbursement, bo vouched. In making this 
demand, be was, in their Lordships' view per¬ 
fectly justified by the.terms of the agreement 
of 1907. 

Tho Dewan of the Rajah of Tuni wrote bo 
the settlor a letter dated the 19bh January, 
1908, stating that from the last credit and 
debit account sent by tho letter on the bth 
instant and from the like accounts sent earli¬ 
er. it was seen that a sum of Rs. 10,450 was 
entered as day fees to Mr. R. Ky. Bhupatiraju 
Raju and another sum of Bs. 2,165 was entered 
as fees to bis brother contrary to the original 
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airangemoQt, aod that bhis eum should be re> 
oovered aod expended for the future costs of the 
suit. It is then added: **In your credit and debit 
accounts you have not given details regarding 
some items. I shall write a letter soon about 
them. As soon as further money is required 1 
shall send it as if this account of credits and 
debits had been settled.’* On the '2Hth January, 
190S, the Bajah writes by this same Dewan 
the promised letter to the settlor, It deals 
with numerous items of the debit and credit 
accounts furnished by the latter, covering the 
period from May, 1906 bo January, 1937, and 
dealing with an expenditure of Rs. 49,017-10-7 
including a sum of Rs. 115,000 entered as given 
for pleaders’ fees and lodging expenses, 
bouse rents, typing charges, costs of stamps, 
amounts deposited in Court, interest said to 
have been paid by the settlor, expenses of 
clerks, &o. After this enumeration the oHoW' 
ing passages are to be found in the letter. You 
have not, as per your agreement yet sent the 
receipts and vouchers in token of the said sum 
having been paid to and received by the 
Madras vakils already named). Please send 
the receipts and vouchors at once. You have 
also not given details regarding the amounts 
debited under lodging expenses, salaries, 
stamps, typing charges and rents. Please 
write details as bo what period they were paid 
for and for what items they were paid and 
to whom they were paid.” 

A number of items including the vakils’ fees 
appearing in the second credit and debit ao* 
count for the period from January to August, 
1907, are speoihoally mentioned, and it is ex* 
pressly stated that the settlor has not sent 
receipts and vouchers from the persons to 
whom the sums mentioned are in the ac¬ 
counts stated to have been paid, and that un¬ 
less the settlor sends these receipts and vouch¬ 
ers it is not possible for the Raja. of Tuni to 
settle the settlor’s account of credits and deb¬ 
its, and that, moreover, he has not given de¬ 
tails of the sums taken credit for. A number 
of small items are then dealt with and 
the settlor is informed that unless he furnish¬ 
es details of these sums and receipts for them 
it is not possible to include them in the credit 
and debit aooouub and to settle that account. 
The accounts covering the period from 
August, 190'?, to the end of December of that 
year including credits and debits for a sum of 
Ps. 36,141-0-8 are then dealt with, 


Credit Is taken in this account for a snm of 
Bs. 27,000 stated to have been paid to the 
vakils already named. It is complained that 
vouchers are not sent for these alleged pay¬ 
ments. The same applies to many named 
sums for which no details or vouchers have 
been given. Then came the following pas¬ 
sages :— 

“ Therefore, not only should you immedi¬ 
ately send ue the receipts and vouchers for 
vakils’ fees and other items in respect of the 
three accounts of credits and debits, bub also 
you should immeditely furnish us with details 
for the items which bear no details Though 
we had often requested your officials to furnish 
us with details, vouchers and receipts for the 
sums debited and though they promised to do 
so they have nob as yet sent the same. 

" Though we had sent monies from time to 
time owing to oonhdence in you and on account 
of the urgent telegrams sent by you and your 
men for money stating that the suit will be 
spoiled, without your furnishing us then and 
there full particulars for the items in your 
credit and debit accounts and without sending 
us the receipts and vouchers for the several 
items ; you have not sent us up to date proper 
explanation for the items of credit and debit. 
This is not proper.” 

These demands made by the Rajah through 
bis Dewan are not extravagant or unreason¬ 
able in their nature. They are not only those 
which he was by the letter of his agreement 
of the 14bh August, 1907, entitled to make, 
but such as according to business methods 
and practices he would be entitled to make 
in any business transaction such as he had 
embarked upon. 

On the same date, the 28bb January, 1908, 
a letter is written to the settlor on behalf of 
the Rajah of Turn by apparently another 
Dewan referring to the oredits taken for the 
sums paid to the two vakils, and winding up 
thus:— 

'* If, before you spend this money, you givo 
proper particulars for such of the items as re¬ 
gards which no details were given or with re¬ 
gard to which there are disputes in the credit 
and debit accounts sent by you, and also send 
receipts and vouchers for the remmning items, 
namely, fees for Madras vakils, eto., we shall 
verify them, and if we find them correct and 



VOL. 80] 


INDIAN OASES 


816 


SUBHADRAYAMMA V. VENKATAPATI 

proper, we sball tieud money if any more 
money is still wanted for the purpose of tbe 
suit. 

“Please to consider.'’ 

On the 14tb February, 1908, the settlor re* 
plies to the Bajah's frequent demands for 
vouchers. In justioe to the settlor the 
pregnant and important portions of this 
letter are set out, especially that portion of it 
dealing with hie excuse or rather justi&oation 
for not furnishing to the Rajah the vouchers de¬ 
manded. After praising himself for the way he 
has conducted tbe litigation and dwelling upon 
the difficulties he, the writer, bad to encoun¬ 
ter, he writes:— 

“ While such is the case and while not 
even a half of the amount agreed to be 
expended for tbe suit has yet been spent and 
while you are liable yet to pay tho entire 
amount for tbe expenses of the suit and 
though the arrangement is that you should 
not fail to spend the amount required for 
expenses in this Court, and though you are 
fully aware of tbe fact that, in the event of 
your fading to do so, the agreement would be 
cancelled you have, without sending money 
when required by us, written this letter con¬ 
cocting false and unnecessary reasons. I do 
not know what reply you expected to be given 
thereto. For the money spent previously, 
the necessary explanations, accounts of credit 
and debit and receipts bearing my signature 
have been sent. You need nob question 
about accounts settled alredy nor is there 
any ueoessity for it. The last explanation 
and credit and debit accounts have been 
ready sent. Without quesbioniog it these years 
you are questioning it now entertaining some¬ 
thing in your mind. If you wish to know 
the details hereof, I have no objection. Every¬ 
thing is clear from the accounts already 
furnished. When credit and debit accounts 
have been sent under my signature and on 
my responsibility I do nob see proper reasons 
for the transaotioo being stopped.” 

This really means that no vouchers should 
bo required or are needed for any items of 
expenditure entered in the credits and debits 
accounts he has seen fit to forward. It does 
nob appear to their Lordships that matters of 
business are ordinarily oonduoted with such 
uberrima fidee in accounting parties; but, 
bpweveT that may be, it is not tbe manner in 


which, by the letter and spirit of the agree¬ 
ment of the 14th August, 1907, the Rajah 
was entitled to have their business conducted 
and in which the settlor was to conduct it. 
The letter whinds up thus : — 

“ If you do nob send money I shall 
take it that the agreement has not been 
acted up to and make other arrangements and 
conduct the suit as far as possible. Tliero I 
have made this fact known to you. 

“Please to consider.” 

The vouchers demanded were in fact never 
sent to the Rajah of Tuni. Tliis letter, in 
their Lordships’ view, amounts to a refusal to 
send them, coupled with an intimation that if 
money be not sent, thouch they should nob 
be furnished in tho first instance, he the 
settlor, would treat the contract of the 14th 
August, 1907, as at an end and make other 
arrangements. Tho settlor was by the terms 
of this contract bound to send vouchers of his 
disbursements whether demanded by the 
Rajah or not. The course he adopted amount¬ 
ed to a distinct breach of that contract, a 
violation of the obligations it imposed upon 
him. Od the 2l0b February, 1908, the Rajah 
of Tuni replied to this letter of the 14tb of 
that month. His reply contains the follow¬ 
ing passages:— 

“ We think that, having received so much 
money from us, you have with some evil 
intention, written to us thus when tbe matter 
is about to terminate. According to tbe terms 
of tbe agreements you should furnish us with 
proper vouchers, receipts, and accounts for tbe 
total sum of about one lakh and odd sent to 
you previously. By merely stating that you 
have written and given explanations already 
that you have sent receipts to the effect that 
you have received the sums sent to you from 
time to time, you cannot be deemed to have 
acted according to the terms of the agree¬ 
ment. You have acted in violation of the 
terms of the agreement and tbe oral oonditious 
and in an unbusinesslike way. We are even 
now ready to send to you future money for 
just and necessary expenses.” 

Tbe Rajah of Tuni never was furnished 
with even these vouchers. Not having been 
furnished with them he did not advance any 
more money to the settlor. Ho was, in their 
Lordships' view, amply justified by the 
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pro^ifs'on of agreement of 1907 in baking 
fcbafc courge. The eetblor being bound to furnish 
Miege vouchers, the Rajah might, if be wished, 
have taken this refusal to do go as a repudia¬ 
tion hv tiie settlor of his contract, and have 
elected to treat the contract as at an end, but 
be did not do so ; on tiie contrary he states ex¬ 
plicitly in this last letter that if the vouchers 
justifiably demanded were not sent and on 
exan>inatioD found correct, he would not send 
any more money which might be needed for 
the conduct of the suit. The agreement of 
the 14th of August. 1907, has not been put 
an end to, it still exists, It is hardly neces¬ 
sary to point out that a party to a contract 
cannot put an end to it simply by committing 
a breach of it. The High Court bad apparently 
supposed that this agroemenb no longer exist¬ 
ed and were led into error thereby, since 
the Rajah never elected to treat the sobtlor’s 
breach as a repudiation of the contract ter¬ 
minating it, as he might have done. 

The only remaining point to bo dealt with 
is the construction pub at pages 999 and 300 of 
the record on the last three paragraphs of the 
agreement of the 14th of August, 1907. The 
judgment of the High Court runs thus: — 

"The real difficulty arises from the use of 
the words ‘moveable and immoveable proper¬ 
ties obtained by such compromise’in clause 12 
of Exhibit B 1. In clause 9 a right is given 
to a twelfth of the property in case the whole 
of the expenses for the litigation in the first 
Court is homo by the londer. The clause says, 
"it has been agreed that you should without 
tail meet all the expenses incurred in the 
Original Court.’ Then comes clause 10 which 
prohibits any compromise without the consent 
of the lender. Clause 11 stipulates for an en¬ 
forceable compromise in case Mr. Krisbna- 
swami Ayyar gave his assent to it. Then fol¬ 
lows the expression in clause 12 which we 
have quoted. The words ‘such compromise’ can 
only refer to a compromise to which either 
the plaintiff’s husband consented or which was 
brought about on the advice of Mr. Krishna- 
swami Ayyar. It is not disputed that in the 
present case the compromise which came into 
existence was nob due bo either of thoee two 
oases. The argument, that although a com¬ 
promise may be otherwise brought about, it 
was open to the plaintiff’s husband to have 
accepted such a compromise because the provi¬ 


sion for his assent and of Mr. Krishnaswaml 
Ayyar’s advice was for his benefit, does not 
meet the difficulty. The lien which is claim¬ 
ed is in respect of a property got under a 
particular compromise. Whatever may be 
the personal rights against the debtor, treat¬ 
ing the money advanced as a loan, in order 
that the lien may fasten upon the compromise 
amount, it must have relation to the two con¬ 
tingencies provided for in the agreement. The 
specific property or the identifiable property 
on which the lien is sought to be attached is 
nob the property which the parties oontem- 
plated by the agreement. We may state at 
once that we are in entire agreement with the 
contention of the learned vakil for the Respon¬ 
dent that the mere fact that only Bs. 93,000 
out of the oontemplated 2 lakhs was advanced 
would not derogate from the lien if it otherwise 

existed.But as we pointed out, the 

identity of the property is wanting as clause 
12 creates a charge only on property secured 
by a compromise effected in one of the two 
ways suggested in the previous clause. In 
this view our oonclusion is that no hon ^8 
created over the money given by the plaintiff s 
husband. The theory that a lien on speoiuo 
property would attach itself to the substituted 
property contemplates that the contract crea¬ 
ting the original lien subsists. Granting for 
argument’s sake that the lien on the compro¬ 
mise amount contemplated in clauses 10 oon 
11 will fasten itself upon the new compro¬ 
mise amount, the fact that before that com* 
promise was effected the parties had broken 
off relations would render this impossible. 

The High Court treat the agreement embo. 
died in paragraph 12 of the agreement of tne 
14bh August, 1907, as one of those agreements 
dealing with property wbioh at the time tne 
conbraot was made was non-existent, 
might never oome into existence, bp* 
which, when it did oome into o*|*‘ 
tence would be operated upon by 
agreement made before it existed. Their Lora- 
ships are nob at all convinced 
true view to take of this agreement of 1^0 
which must be coasidered as a whole. Tbe 
main purpose and objects of its provisions are 
to finance a suit brought to establish title o 
an existing thing, an estate extending over a 
large portion of the earth’s surface. 

The point in controversy was nob the M- 
isbenoe or non-existence of that tbingi ow 
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wbiob of fcwo adverse olaimaobs was entitled 
to a vested interest in it, subjoot to a life- 
estate in one of them. The fruits of success in 
this action which would he gathered in by a 
decree would be this vested remainder. The 
fruit of it which would be gathered in by a 
compronQiso might bo something different, 
but in essence the same. What the agree¬ 
ment really does is to provide that the fruit, 
which may be either moveable or immoveable 
property, shall be divided in certain shares bet¬ 
ween the parties to the agreement. Tbe terms 
of tlie compromise might have been that one 
half, or some other portion of the trust pro¬ 
perty, had bo be given to the defendant by the 
plaintiffs, or that jewels which bad been the 
property of the defendant for years might be 
given to the plaintiffs : the two lakhs of rupees 
that he has given might all then have been 
in existence and in tbe defendant’s possession, 
for years. No proof was given that the tenant 
for life was not possessed of the 2^ 
lakhs of rupees kept in his safe or packed in 
his money bags long before the year 1907. 
On the face of clause 12 its language points 
rather to existing things than to non-existing 
things, and the agreement embodied in it is 
entirely different in its nature and character 
from an agreement assigning for a certain sum 
what, for instance, some relative might leave 
a oonbraoting party, but who might never 
leave him anything whatever. In India, of 
oouree, champerty or mamtenanoe is not illegai 
In Qlegg v. Bromely (1) Mr. Justice Parker, as 
he then was, stated the law upon this point, as 
was his custom, with great clearness and 
precision. In that case according to the bead 
note, one Mrs. G. was plaintiff in an action 
against one H for false representation. She 
was also plaintiff in an action for slander 
against Liady Bromley. She was at the time 
greatly indebted to her husband, and she exe¬ 
cuted in his favour a deed of assignment 
whereby, after reciting that he had requested 
her to give him further security, which she 
had agreed to do, she assigned to him, all 
that interest sum or premises that she is or 
may become entitled to under or by virtue of 
any verdict, compromise or agreement which 
she may become a party in or consequent up¬ 
on the said action i., Qlegg v. Bromely (1) or 

(l) (1912) B K. 8. 479 ; 81 Ii. J. K. B. 1081 ; 106 
h. T. 825. 

I 0 - 103 


Otherwise liowsoovor, under or by reason of 
the same to liold the same......subject to re¬ 
demption on payment of the money duo to him.” 
Both actions proceeded, that against H. 
resulting in a verdict for the defendant, with 
costs amounting to .C2H. That against Lady 
Bromley resulted in a verdict for the plaintiff 
Mrs, G. for £200 with costs. H. then took 
garnishee proceedings against Lady Bromley 
to attach this sum of £200, and Mrs. G.’s 
husband also claimed it under his assignment. 
It was held that the assignment was not an 
assignment of a mere expootaocy or of a cause 
of action, but was an assignment of property 
that is of the fruit of an action as and when 
recovered, and that it was consequently nob 
void under 13 Bliz. c. 5. 

There is no distinction, and can be no dis¬ 
tinction on this point between tbe fruits of an 
action which the plaintiff gets by compromise 
and the fruits he would receive by a decree or 
verdict in his favour. At page 490 Mr. Justice 
Parker is reported to have said :— 

It is to be observed that an equitable as¬ 
signee of a chose in action whether it is legal 
or equitable could institute proceedings and 
maintain proceedings for its recovery. The 
question was whether the subject-matter of 
the assignment was in the view of the Court 
property with an incidental remedy for its 
recovery or was a bare right to bring an action 
either at law or in equity. With regard bo 
assignments of future property they stand, I 
think on a totally different footing. Nothing 
passes, even in equity until the property 
comes into present existence. Only when this 
happens can tbe assignment attach and an in¬ 
terest pass....Even a solicitor wno is conduct¬ 
ing an action or suit may take a mortgage on 
the fruit for the purpose of securing the pay¬ 
ment of his proper costs. He may not be able 
to purchase an interest in such fruits because 
of the doctrine of champerty." 

In their Lordships’ view the agreement 
embodied in paragraph 12 of the agreement 
of the 14bh August 1907, is an agreement by 
tbe plaintiffs to assign to others part of the 
fruits he may acquire in an aoticn at 
law and, therefore, perfectly legal. Besides 
if even tbe money given to the plaintiff in the 
compromise was a non-existing thing at 
the date of the agreement and only came 
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into existence at the date of the com¬ 
promise decrees the agreement of 14th 
August 1907, which is still in existence, not 
terminated as the High Court errooeously 
supposes, attaches to the things so coming into 
existence subsequently. 

It is not very clear what the High Oourt 
means by the words "identity of the property” 
in the last of these passages. If the consent 
bo the compromise by the two persons named 
in paragraph 12 of the agreement had the 
effect of transfusing into the property the 
parties might receive under it some quality, or 
attached to it some qualityt then this langu¬ 
age might be appropriate enough, bub obvious¬ 
ly their consent, if given, could not have any 
such effect. The property mentioned in para¬ 
graph 12 is of a universal and not of a special 
character. 

The words are " moveable or immoveable 
property ” which may be obtained by such 
compromise. That includes almost every con¬ 
ceivable kind of property, and the words of this 
paragraph would be satishcd if half the estate 
sued for, or another estate or the jewels of 
the tenant for life deposited in his safe, and 
the money packed in hie money bags bad 
been awarded under the compromise. 

In the oonstniotion of written or printed 
documents it is legitimate in order to ascer¬ 
tain their true meaning, if that be doubtful, 
to have regard to the oiroumstanoes surround¬ 
ing their creation and the subject-matter to 
which it was designed and intended they 
should apply. The litigation which was to be 
compromised was instituted in the year 1903. 
It had hung fire for four years when this 
agreement of the 14bh August 1907, was exe¬ 
cuted. The decision of the case in the origi¬ 
nal Court was not made till the year 1908. 
The appeal to the High Court was not lodged 
till the year 1909, and the compromise was 
not decreed till the 12th May 1913. The 
plaintiffs in the suit and presumably their 
Vakil knew all about these delays. The Hajah 
of Tuni, when he became a party to the agree¬ 
ment of 22Dd May 1906, must have also 
become aware of the negotiations out of which 
that agreement sprang and by the agreement 
itself of these delays ; unless these persons 
were all devoid of intelligence they must, 
thus forewarned, hare anticipated that some¬ 
what similar delays might occur in the future, 


and yet they are by the High Court taken to 
have provided expressly and with olearaess 
that unless the Rajah of Tnni, if not the Vakil 
also, lived long enough to be able to consent 
to the compromise referred to in the clause, 
no compromise could be arrived at. 

For in paragraph 10 it is expressly pro* 
vided that the plaintiffs in the suit will not 
make any compromise "without your consent” 
which means of oourse the Rajah of Turn’s 
consent. In their Lordships' view, having re¬ 
gard to the abovementioned fact, the construc¬ 
tion of those three clauses 10, 11 and 12 
of the agreement of the 14th Angnst 1907, 
which would make the giving of the consent 
of the Rajah of Tuni, and of the Vakil named, 
a condition precedent which must be perform¬ 
ed before any compromise could be validly 
made, is not their true oonstruotion. Both 
these men died in the year 1911. Having re¬ 
gard bo the uncertainty of human life, which 
contracting parties when providing for possi¬ 
ble future events must be presumed to bear in 
mind, it would be unbusinesslike and indeed 
irrational if not absurd, for the parties in 
August 1907, bo have entered into such a con¬ 
tract as the High Court have construed this 
contract to be. Whereas it would ha quite 
businesslike, quite rational and perhaps pru¬ 
dent for them to have entered into it if the 
things required to be done under it should 
only be required to be done where it was 
possible to do them. In their Lordships 
view it is reasonably certain that parties to 
this agreement intended that this is what it 
should mean and that, therefore, a term must 
be implied to exist in it, to the effect that the 
oonsent mentioned should be given when 
possible, and that the giving of consent of 
the Rajah himself to a compromise accept¬ 
ed by his representatives was not suoh a con¬ 
dition precedent when it had beoome impossi¬ 
ble for himself to give it. Their Lordships 
are, therefore, of opinion that the decree ap¬ 
pealed from was erroneous and should be 
reversed with costs and the decree of the 
Subordinate Judge should be restored and 
they will humbly advise His Majesty accord¬ 
ingly. 

The first, fifth and sixth respondents must 
pay the costs of the appeal. 

X. s. D. AppBcU allovjid. 
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Solioibor for the Appellant—Mr. Douglas 
Qrant. 

Soli(utor8 for the BcspondentE—Meesrs. 
Chapniafit ^yalker & Co. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 312 of 1922. 

May 28, 1923. 

Present : —Mr. Dalai, J. C. 

RAM CHARAN— Defendant—Appellant 

versus 

CHAMPAT SINGH— Plaintiff- 

Respondent. 

OudhBetU Act (XZII oj 1886), s- Vll-^Trespasser — 
Ejectment^Jurisdiction o] Civil Court. 

Stotion 127 of the Oadh Beat Aot was eaaoted to 
give a landlord a swift remed;, through the Revenue 
Court for the oolleotion of rent even from a trespasser. 
It does not deprive the landlord of bis remedy to eject 
a trespasser through the Civil Court, [p. 819, ool. 3.] 

Appeal against the judgment of the 3ubor> 
dinate Judge, Unao, dated the 22ud July 1^22, 
modifying the decree of the Muneif, North 
Unao, dated the 14th December 19^1. 

Mr. D. K. Seth, for the Appellant, 

Mr. Niamat Ullah, for the Respondent. 

JUDGMENT. —The plaintiff and the 
defendant were oo-eharers in the same mouza 
until partition. At partition three plots in 
the present suit 35l|l, 428|l and 461, which 
were held as khudkasht by the defendant, 
were allotted to the share of the plaintiff. 
The plaintiff brought the present suit in the 
Civil Court on 23rd August 1921 for elect* 
ment of the defendant as a trespasser and for 
mesne profits on the ground that be let this 
land to a tenant after tbe partition but that 
subsequently the tenant was unlawfully 
ejected by tbe defendants who took forcible 
possession. Tbe defence was that the defend¬ 
ant was an ex-proprietaiy tenant of tbe land 
in consequence of tbe partition. Possibly this 
was on tbe strength of the provisions of sec* 


tioiis 125 and 12G of the Land Revenue Aot 
relating to the transfer of sir land. The 6ret 
Civil Court held against the plaintiff that be 
bad not lot the land to any one, but that the 
defendant bad continued in possession of the 
land in suit after the partition. It further 
held, and this was a Godiog against tbe defend¬ 
ant, that tbe latter had not acquired any ez« 
proprietary rights because tbe land in suit was 
not his sir. The suit was decreed for posses* 
eion and for Rs. 36 mesne profits. 

On appeal to the District Court the defend¬ 
ant abandoned tbe claim for ex-proprietary 
rights and urged that he was a tenant (under 
operation of law) of the plaintiff who could 
recover rent from him under section 127 of 
the Root Aot, but could not eject him through 
the Civil Court. This plea was repelled by 
the learned Subordinate Judge of Unao who 
heard the appeal. Tbe learned Judge held 
that tbe defendant was a trespasser subsequent 
to the partition, and had not the rights of a 
tenant. On cross-objection by the plaintiff- 
respondent he raised the amount of mesne 
profits to Rs. 54. 

In second appeal here it is argued that tbe 
defendant is a tenant and could not be ejected 
through the Civil Court. The defendant’s 
right to be a tenant of land which has 
been allotted at partition to another oo- 
sbarer is not based on any provision of the 
Rent Aot. It was argued in terms of section 
127 that any person in possession of land 
occupied without the consent of the landlord 
shall be liable for the rent of that land. The 
argument seems to be that when such a tres¬ 
passer is bound to pay rent for the land, he is 
presumed under tbe Aot to be a tenant. There 
does not seem to be any justifioabion for such 
a deduction. Section 127 appears to have 
been enacted to give a landlord a swift remedy 
through tbe Revenue Court for the oolleotion 
of rent even from a trespasser. This provision 
does not deprive the landlord of the rights he 
may have otherwise in dealing with a tres¬ 
passer of agricultural land. If a landlord 
obooees to eject a trespasser through the 
Civil Court there is nothing in tbe provision of 
section 127 to prevent him from doing so. 
When the defendant appeals for help to that 
section it may be taken that he admits him¬ 
self to be a person who is in possession of 
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the land without the consent of the landlord. 
In that case he is certainly a trespasser. 

All doubt has, however, now been set at 
rest by the amendment of section 127 of the 
Bent Act. This amendment came into opera¬ 
tion on the 11th February 1922. It is laid 
down there that a person who retains posses¬ 
sion of the land without being entitled to such 
possession may be treated either as a trespas¬ 
ser and ejected, or treated as a tenant and be 
liable to pay rent of that land. The amend- 
ment is one of procedure only. Under the 
present section 127 a person in the position of 
the defendant is clearly declared to be a tres¬ 
passer who may be ejected through the Civil 
Court. Under the provisions of the unamend¬ 
ed section 127, where the trespasser is 
treated as a tenant, he could only be 
ejected through the Eevenue Court, the 
difference is only of procedure, and if it were 
necessary to decide the point I would hold 
that the present provisions of section 127, 
would have its retrospective effect. The pro¬ 
ceedings in the present suit are still pending, 
and if the question is whether the defendant 
should be ejected through the Bevenue Court 
or through the Civil Court, the new Act 
would give the plaintiff the option to choose 
his procedure. There is no change effected by 
the amendment in existing rights. 

To sum up. in my opinion the provisions of 
section 127 as unamended do not save the 
defendant from being a trespasser, and even if 
they did the procedure of the amended section 
would attach to the present proceedings and 
the defendant would be liable to ejectment by 
the Civil Court, 

As regards the mesne profits the amount 
is a finding of fact by the lower Appellate 
Court and cannot be disturbed by this Court. 

1 dismiss this appeal with costs. 

Z. K. Appeal dismissed. 


PRIVY COUNCIL. 


Appeal prom the Lahore High Court. 

May 13, 1924. 

Present: —Lord Dunedin, Lord Phillimore, 
Lord Carson and Sir John Klge. 

GANGA BAM and others— Appellants 

versus 

NATHA SINGH and others— 
Respondents. 

Mortgage—Inierestf wheUier charge upon properly- 

The mortgftgfie in the abseaoe of any oontraot to 
the ooatraty ia entitled to treat the intereet dae 
under the mortgage as a > charge on the estate, [p. 
820, ool. 2.] 


Mr. W. Wallaoh, foe the Appellants. 


JUDGMENT. —In this case the plaintiffs 
sue for redemption of five mortgages. Two 
of those mortgages, the earlier two in date, 
were usufructuary mortgages ; the other mort¬ 
gages were not usufructuary, but with regard 
to the next two—for as to the fifth one there 
is no question at all —there is a remtal that in¬ 
terest is to be paid upon the sum borrowed. 


Now, the whole point of the case is 
whether that interest in this third and fourth 
mortgages does or does not form a charge 
upon the property. The learned Trial Judge 
held that it did form a charge on the pro" 
perty, and, therefore, granted redenoption omy 
upon terms of paying the principal sums 
and the interest. That decree was reverse 
upon appeal, and the High Court allowed 
redemption upon payment of the principal 
loan only. Their Lordships find that in the 
judgment of the learned Judges in the High 
Court they slate with perfect 
what their Lordships apprehend is undoubted 
law. They say : “ The general rule is that 

the mortgagee in the absence of any contract 
to the contrary is entitled to treat the inters 
due under the mortgage as a charge on the 
estate." 


Their Lordships have been entirely unable 
to find anything in the deeds which woi^ 
serve to displace that general rule. The leamw 
Judges seem to have gone'partioularly npoh ^1^^ 
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case of Alia Khan v. Kanshi Bam (i), (1913, 
Punjab Beoord, Civil Judgmeufcfl p. 176). Ih is 
perhaps a little diffioult to follow that case, 
as the material parts of tho deed in question 
are only printed in the vernaoular; but it 
is perfectly clear from the Report even 
as it stands that there were various mentions 
of the sum to be redeemed in different 
parts of the deed, and that consequently 
the deed itself formed, so to speak* glossary 
tor the particular meaning of the word 
that was used when you came to the 
repayment clause. Nothing of this sort is 
here. The mortgages are expressed with 
great brevity, and, indeed, if there is any¬ 
thing at all, it rather seems, such as it is, to 
point the other way, because especially in the 
fourth mortgage there is this expression ; I 
shall without objection pay the additional 
mortgage money with interest in the following 
instalments." That certainly points much 
more in favour of the general rule than 
against it, but it is quite enough to say that 
there is nothing to be found here which dis¬ 
turbs the general rule, which, it is most im¬ 
portant, should not be shaken in any 
particular. 

It is impossible to restore in terms the 
decree of the Trial Judge, because it was dis¬ 
covered in the course of the bearing before 
the High Court that the plaintiffs were not 
in right in tho whole of the mortgages, and 
accordingly the judgment of the High Court 
ran. We give the plaintiffs a decree for 
redemption of whatever share in the mort¬ 
gaged land is still owned by them on payment 
of a proportionate share of the principal debt. 

There ought, , therefore, to be a declaration 
that it is not only a share of the principal 
debtj but also interest that must be paid 
before redemption, and the case will have to 
go back in order that the decree may be work¬ 
ed out on those terms. 

Their Lordships therefore think that the 
appeal must be allowed, with costs here and 
below, and they will humbly advise His 
Majesty accordingly. 

K. s. D. Appeal allowed. 

Solicitor for the Appellant—Mr. JS. Dalgado. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Civil Revision No. 58 of 1923. 

May 30. 1923. 

Present: —Mr. Dalai, J. C. 

M 2 ist. BRIJ RAJ KUAR— Dependant 

—Applicant 
versus 

RAM NATH— Plaintiff and others— 
—Defendants—Opposite Party. 

Civil Procedure Code {Act V of 1908). Sch. 11, para- 

Arbitration - Defendant who admits claim, whether 
intcresUd. 

A person who admits the plalntifi^s claim unoon(?i- 
tionally without referenoe to tho liability of his oo- 
dofendants and absents himself from subsequent 
proceedings, is not interested in the suit within the 
meaning of para. 1 of Bohodule II to the Civil Pcooe- 
dure Cede, and is not a neoessary party to a referenoe 
to arbitration as between the plaintiff and the other 
defendants, [p. 829, ool. 1.] 

Poita Pavana Panda v. Narasinga Panda, 51 Ind. 
Cas. 155 ; 42 M. 1 32 : 86 M. L. J. 638, distinguished, 

Appeal against the order of the Munsif, 
Utraula, dated the I9th March 1923. 

Mr. S. N. Boy, for the Applicant. 

Mr. Zahur Ahmad, for the Opposite Party. 

JUDGMENT. —The plaintiff Ram Nath, 
sued on the basis of a Chitti three persons in 
the Court of the Munsif of Utraula. The 
defendants were Must. Suraj Kumari and 
Brij Raj Kumari (co-widows of one Ram 
Saran) and Rattan Lai. On the date of bear¬ 
ing Rattan Lai and a general agent of Must, 
Suraj Kumari admitted the claim. Subsequ¬ 
ently Ram Nath and Brij Baj Kumari entered 
into an agreement to refer the question in dis¬ 
pute between them to arbitration and an 
award was given by the arbitrator. A decree 
was passed by the Court in terms o! the 
award. The objections made to the award in 
the lower Court are not repeated here. The 
main point urged in revision in this Court is 
that the agreement to refer the matter to ar¬ 
bitration was invalid and that therefore the 
lower Court had no jurisdiction to pass a 
decree in terms of the award. The objection 
is based on the words of para. 1, Schedule 2 of 
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the Code of Civil Procedure. It was argued 
that all the parties interested in the suit must 
agree to refer the matter to arbitration, and 
in tho present oase Rattan Lai and Must. 
Sura] Kumari bad not agreed. The learned 
Counsel of the applicant quoted Polita 
Pavana Panda v. Narasinga Panda (1) where 
rulings in support of the view taken by that 
High Court are conveniently oollected. The 
facts of that case, however, and of the case 
referred to in that judgment are different from 
the facts of the present case. The party 
whose agreement to a reference was wanting 
absented himself and had not admitted the 
plaintiff's claim. A person who absents him> 
self from the proceedings in a suit is equally 
interested in the result of the suit as those 
who present themselves in Court. As regards 
admission also there may be cases where 
the interest of tho parties admitting the mat¬ 
ter in suit may continue even after the admis¬ 
sion. In the present case, for instance, if 
Ratan Lai and Must. Suraj Kumari had ad¬ 
mitted their joint liability with Brij Raj 
Kumari, or a liability to the extent only of 
7rd8 of the plaintiff ’s claim it could have been 
argued that they would be interested in the 
result of the dispute between the plaintiff 
md Musi. Brij Raj Kumari whether the lat¬ 
ter was liable to the plaintiff or not. In the 
present oase the admission of the plaintiff's 
claim was complete and without any reserva¬ 
tion. It was not stated that these two defend¬ 
ants would be liable onb if Must. Brij Raj 
Kumari was liable or that they were liable to 
pay only a proportion of the debt. The ad¬ 
mission was such as to entitle them to a judg¬ 
ment under O. 12, r. 6 without waiting 
for the determination of any other question 
arising in the suit. Under the circumstances 
my opinion is that they were no longer in¬ 
terested in the suit after the manner in 
which they recorded their admission. They 
were therefore not necessary parties to the 
agreement to refer the matter to arbitration. 

The third ground of revision has no force. 
The arbitrator was a pleader and has given 
bis decision with care. He has not travelled 
beyond the issues referred to bim. I dismiss 
this appeal with costs. 

z. K. Appeal dismissed. 

(1) 61 Ind. Oas. 166 ; 42 M# 632; 86 M.^L* J. &S8. 


PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

May 13. 1924. 

Present :—Lord Dunedin, Lord Phillimore, 
Lord Carson and Sir John Edge. 

MAHARU WALAD LOTU— Appellart 

versus 

KHANDU WALAD HARI PATIL AND 
another—Respondents. 

Begislration Act{XVl o/1908), see. 60-^Statement 
at time oj registraliortt whether evidence—^MisrefteHn- 
tation, proof of 

On the 2Qd Oobober 1913, defendant entered iato an 
agreement to sell certain lands to the p!ainti0. Os 
the 27th Ootober 1918, he sold these lands to a third 
person by two sale deeds ; and on the 6th November 
1918, he made a oonveyanoe in virtue of the first 
agreement. In the attestation which had to be 
made at registration, he in respect of the sales of 
the 27th Ootober made a statement that be had 
signed the dooucQonts in question not as sales, but 
as mortgage deeds. At the trial be asserted that be 
was so drunk at the time that he did not knew what 
he was about, and gave no evidence in support of bis 
earlier statement. 

HeJdt that under the oiroomstanoes the mere 
statement of the vendor at the time of registration 
could not lead to the inference that the vendor's im¬ 
pression bad been induced by the action of the other 
party ; that no misrepresentation having been proved 
the drst traneaotion was aproper sale and oould not 
bo impeached, [p. 829, col. J.] 


Mr. E. M. Baikes.Hor the Appellant. 

Mr. J. M. Parikh, for the Respondents. 

JUDGMENT. —In this case the first res¬ 
pondent the owner of certain separate parcels 
of land, entered into an agreement to sell 
those lands on 2Dd October 1913, to the ap¬ 
pellant. He did not at the lime follow that 
up by an actual sale, and on 27th October 
1913, be sold the eame lands to the second 
respondent by two sale deeds. Following upon 

that he aho made a'conveyance on the 6tb 

November 1913, in virtue of the first agree¬ 
ment. In the attestation which baa to be 
appended at registration the vendor in respe^ 
of the sales of the 27th October 1913, 
made a statement that be bad signed tbedooa- 
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mentis in question not as sales, but as mort- 
gagS'deeds. Priority of time is in favour of 
the two sales wbioh happened upon 27tb 
October, and they, therefore, must be got rid 
of and the way in which the defendant, whose 
transferee had got into possession, endeavoured 
to get rid of them was to asseverate that when 
he appended his signature to the two sale- 
deeds on 27th October he was so drunk that 
ho did not know what he was about. He 
went to proof upon that allegation, and the 
statement has been held to be untrue. It was 
also open to him to make the case that where¬ 
as he, in fact, signed sale-deeds it had been re¬ 
presented by the other party that what he was 
really signing were mortgage-deeds, in which 
case he would have been entitled to be 
relieved against this fraudulent act. At the 
trial as originally conducted he really gave no 
evidence as to any representation of that sort ; 
but entirely confined himself to this allegation 
about hie state of utter drunkenness and ac¬ 
cordingly all the evidence that was left was 
that there was in fact an antecedent agree¬ 
ment to sell ; there was a certain conversation 
antecedent to the deeds of sale, in which he 
proposed to mortgage and then there was 
what may be called a blank as to wbat 
happened at the actual transaction. Notwitb- 
standing that, the learned Judge in the Court 
of first instance gave judgment in favour of 
their being no proper transaction of sale. The 
case then went on appeal to the High Court, 
and the High Court, feeling that the true 
matter had not been enquired into, sent it 
down again and put upon the defendant the 
necessity of showing that bis signaturo to 
these two sale-deeds had been obtained under 
a misrepresentation. He led no further evi¬ 
dence and, the case was then heard by a 
second Judge, who repeated the judgment. The 
second Judge seems to have gone upon the 
view that inasmuch as the vendor had said in 
bis attestation as to his signature that he had 
signed mortgage-deeds and not sale-deeds, that 
showed the impression that be was under, and 
it must he inferred that the impression bad 
been induced by the action of the other party. 
The High Court reversed. It is impossible for 
their Lordships to draw such an inference as 
was drawn by the Trial Judge, and their Lord¬ 
ships, therefore, think that it is quite clear 
that the case here is not made out, aud they 


will humbly advise His Majesty that the ap¬ 
peal should be dismissed with costs. 

K. 9. D. Appeal dismissed. 

Solicitor for the Appellant—Mr. E. Dalgado. 

Solicitors for the Bespondents—Messrs. 
T. L. Wilson 8c Go. 


PATNA HIGH COURT. 

Civil Revision No. 172 op 1922 and 

Analogous Nos. 173 and 174 of 1922. 

November 28, 1922. 

Present : —Justice Sir John Buoknill, Kt., K.C. 

BISHUN DAYAL SINGH AND others— 

Petitioners 

versus 

JAGDISH NABAYAN SINGH and others — 

Opposite Party. 

Bengal Tenancy Act {VUI of 1885) s. 170 {Z)—Civil 
Procedure Code {Act V of 1908), 0. XXI, r, 89—Co- 
$harerda>idlord^Money‘decree for rcnl^Non-transfer^ 
able cceupaticu holding, sale of-^Purohaser, whether 
entitled to niche deposit, 

A oo-sbarer landlord who obtains a money-deoree in 
rsspeot of his share of the rent of a Don-transferable 
oooapaaoj holding and purchases the holding in 
ezeoution of the deoree, obtains nothing tangible by 
the parobase and has no locus standi to make a deposit 
under section 170 (:)) of the Bengal Tenanoy Aot. in 
order to save the holding from being sold in ezeoution 
of a rent'deorae. Nor has suoh a purchaser any locus 
standi to make a deposit under 0- XXI, r. 89 of the 
Civil Procedure Code. [p. 625, ools. 1 & 2.] 

Case-law discussed. 

Eevision against the order passed by the 
Munsiff, Barb, dated the 20th February 1922. 

Mr. Siva Nandan Bay, for the Petitioners. 

Mr. S. M. MuVick and Mr. Jalgovind Pro- 
sad Singh, for the Opposite Party. 

JUDGMENT, —This was an application 
in Civil Bevieional Jurisdiction made by cer¬ 
tain petitioners asking that an order passed by 
the Munsif of Barb on the 20th February 1922, 
should be set aside. (There are two other 
oases Nos. 178 and 174 of 1922 wbioh are 
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analogoaa and my present deoision is, therefore, 
applicable also bo them). 

The facts are very short. The applicants 
are oo-sharerdandlords in a certain mouzaht 
some of the respondents are also co-sharers, 
others tenantry. The petitioners brought a 
suit againt the respondent tenantry for their 
share of arrears of rent for the years 1321- 
1324 Fs., obtained a money-decree, pub the 
holding up for sale and bought it. 

The opposite party landlords subsequently 
brought a suit for their share, also obtained 
a decree (but a rent-decree) and sought to sell 
the holding. The petitioners deposited the 
decretal amount in Court under section 170, 
clause 3 of the Bengal Tenancy Act but the 
landlords opposite party objected and ap¬ 
plied for the release of the holding on the 
11th February 1922 after the sale pro¬ 
clamation had been issued dsing February 
20th for the sale. The Munsif upheld the 
objection and declared the deposit invalid. 
Though not perhaps here very material, it 
may be mentioned that, as a matter of fact, 
the sale proceeded and took place on February 
22nd and the holdings were sold to third parties, 
the 23rd March was hied for the confirma¬ 
tion of the sale. The petitioners applied on 
March 18th to set aside the sales under O. 
XXf, r. 90, two of these applications were how¬ 
ever dismissed for want of prosecution on May 
13, and the sales wore confirmed. These last 
mentioned facts are deposed to in an affidavit 
filed before me on 24th October on behalf of 
the opposite party landlords. 

The Munsif gave a lengthy judgment. He 
held that as the holdings were not transfer¬ 
able by custom the applicants being purcha¬ 
sers of entire holdings in money-decrees had 
not acquired even a voidable interest in the 
holdings on sale. He commented on certain 
decisions of the Calcutta High Court which 
appeared to uphold a contrary contention but 
regarded himself as bound by the decisions of 
the Patna Court notably in the case of 
Bameshwar Singh Bahadur v. Baghunandaii 
Ehabas (1). It was contended by the learned 
Vakil for the applicants that the provisions of 
sub-section 3 of section 170 of the Bengal 
Tenancy Act were not applicable at all in this 
case, firstly because be now alleged, that the 

(1) 38 Ipd. Cas. 987; 1 P. L. J. 403; 8 P. L. W. 304- 


decree obtained by the opposite party land¬ 
lords was a money and not a rent-decree, and, 
secondly, because the section cannot be applied 
when the contest is between co-sharer-land¬ 
lords. 

The learned Vakil urges that it was a 
mooey-decree because it would appear from 
the execution petition filed by the op¬ 
posite party that there were two khatas to he 
sold. The learned Vakil for the opposite 
party objected to this point being taken as it 
had never been raised before and that it bad 
throughout been maintained that the deposit 
was being made under the very provisions of 
the Act which the learned Vakil for the 
applicants was now wishing to discard. It 
was, however, argued for the applicants that if 
the decree was money-decree the deposit could 
be made under the provisions of O. XXI, 
r. 89 of the Civil Procedure Code. The learned 
Vakil for the respondent points out in answer 
to this that because two khatas were to be 
sold it does not follow that the deoree is not 
a rent but a money-decree as they may have 
and in this case did have a consolidated 
rent. 

With regard to the second point, namely 
that the section could not be applied when the 
contest lay between oo-sharer-landlords, the 
learned Vakil for the applicants referred to the 
case of Btpra Das Dey v. Bajaram Bannerjes 
(2) where it was held that section 170 of the 
Bengal Tenancy Act does not apply to a deoree 
obtained by a oo sharer landlord for bis share 
of rent in resp<jot of two holdings and that, 
therefore, when the holdings are attached in 
execution of such a deoree a claim under 
section 278 of the Code of Civil Procedure 
was maintainable. The rights of a land¬ 
lord who purchases all the right, title and 
interest of a tenant in a sale by himself in 
execution of a money-deoree obtained by him 
for his share of rent are not the same as those 
of a third party. 

The learned Vakil for the respondents 
meets these arguments with a strong case. 
He points out that the applioants are not 
registered transferees in law, that is to say^ 
in the sense that their transfer is not recog¬ 
nised as valid by the co-owners he is in precise¬ 
ly the same position as a third party. The case 

(2) 8 Ind. Cas. 806 ; 36 0 766 ; 18 0. W. N. 650. 
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quoted by the Munsif,Maharaja SWBameshwar 
Singh Bahadur v. Bnghunandan Khaha^ (0 
clearly lays it down he contends that an unre¬ 
gistered transforoo of an occupancy bolding is 
not entitled to make a deposit under section 
170 (3) of the Bengal Tenancy Act. The posi¬ 
tion is dehned by sub-section 2 of section 22 of 
the Bengal Tenancy Act. See also the decision 
in Mdhhdeo Singh v. Langat Singh (3) where 
a Special Bench of this Court held that a pur¬ 
chaser without the landlord’s consent of a non- 
transferable occupancy holding which has been 
proclaimed for sale under section 163 of the 
Bengal Tenancy Act is not entitled to deposit 
the amount of the landlord’s decree and costs 
under section 170 (3) of that Act, Quite 
recently it has been similarly so held also by 
the Calcutta High Court in Muhammad Is¬ 
mail V. Satyesh Chandra Sarkar 14). A pur¬ 
chaser of a non-transferable holding acquires 
no interest as against the landlords see Lakhi 
Kant Das Mahapatra v. Balabhadra Prasad 
Das (5) and others. 

The oases are no doubt rather confusing at 
first sight but I think it is important to try 
and analyze what is the real legal position 
of the parties. The applicants sold the holding 
of the tenants for their share of arrears of 
rent in execution of a decree obtained as a 
money-decree they bought whatever the 
tenants had i. e., the tenants’ right, title and 
interest. The applicants pursued their own 
remedy alone. "Wben the opposite parties 
landlords brought their action they joined all 
the other co-landlords and obtained a rent 
decree. The applicants only acquired what a 
third party outsider would have acquired on 
purchase. The holding was not one transfer¬ 
able by custom and a third party purchaser 
would not as against the landlords have ac¬ 
quired unless he bad been registered as a 
transferee by them, any interest which on a 
sale of the bolding was voidable. In fact they 
purchased nothing tangible which they could 
utilize to bring themselves within the scope 
of the section of the Bengal Tenancy Act 
which they sought to invoke. 

The opposite party landlords have always 
contended that the holding was a non-trans- 

(8) to Ind. Oaa. 367 ; 2 P. L. J. 407 ; I P. L. W. 

604 : (1917) Pat. 169. 

(4) 96 0. W. N. notes pige OLXX (170}* 

(0) 95 lad. Oaa. 646 19 C. L. 3. 400. 

I 0^104 


forable one and it has not been seriously con¬ 
tested that it was not, no attempt was made 
by the applicauts to prove the contrary and 
the Munsif definitely found it was non-trans- 
ferablo. Thero is no ground whatever for me 
to hold bo the opposite. 

The applioants mu^t accept aod do now 
really admit that they must accept the broad 
proposition laid down by this Court that if the 
holding is a non-transforable one a purchaser 
under a money-decree cannot avail himsolf of 
section 170 (3) of the Bengal Tenancy Act 
and they cow try to set up before me a case 
wholly different from that put forward before 
the Mucsif. They now suggest that the Ben¬ 
gal Tenancy Act does not apply at all and that 
the landlord opposite party’s decree was a 
money and nob a rent decree ; they wish to 
throw overboard what they alleged before the 
Munsif altogether. I do not think that in 
revisiocal jurisdiotion 1 should oountenanoe 
such a complete volte jaoe. But, even so, 
they do not prove clearly that the landlord 
opposite party's decree was a money decree 
and oven if they bad I see no ground for sup¬ 
posing that they would have any locus standi 
to pay in the money under O. XXI, r. 89 
or what good it would do them if they did and 
they certainly never contemplated in the very 
least that their proposal to pay in was made 
or purported to be made under the provision of 
any such order. 

As for the proposition that when two oo- 
owners are at loggerheads as in this ease the 
Bengal Tenancy Act has no application, 

I cannot see any clear authority for such 
a proposition or that a co-owner in the 
position of the applicants is in any really 
stronger position than a third party purchaser. 

I think the application must stand or fall 
by the ease as it was presented to the Munsif 
and 1 have no doubt that as the law at present 
stands the Munsif was right in the view which 
he took. 

I must, therefore, decline to interfere. 

z. K. Application rejected. 
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PRIVY COUNCIL. 

Appeal from the Patna High Court. 

May 9, 1924. 

Present :—Lord Shaw, Lord Blanesburgh 

and Mr. Ameer Ali. 

A3HBAFI SINGH— Appellant 

VB7*SUS 

BIDYA PRASAD NARAYAN SINGH 

AND OTHERS —RESPONDENTS. 

Oonstruc'icn of dncument-^Dced of gift— Gift with 
CQtiditions—Dispositioiif nature of. 

Whera in tbe primary olauae of a deed of gift these 
words followed the gift “and all rights appertaining 
thereto with the lollowiag oondibions’* : 

3e\d that these words fundamentally affected the 
oonstruotion of the deed as a whole; 

(9) that so construed the deed did not confer 
rights without conditions, nor did it confer 
on the donee these rights of property and alienation 
wh'oh a bate dispositioa in favour of a person deno- 
minated as vtalik would have involved fn 828 
col. 2.] 

UeBSTS. De Qruuther and £. B. E iikes, (or 
the Appellant. 

Mesers. M. Dunne and K, Brown, for the 
Respondents. 

JUDGMENT.— Everything that could be 

said in favour of this appeal has been admira¬ 
bly said by the learned Counsel for the ap¬ 
pellant. Their Lordships adopt the opinion 
of the Court below, which is appealed from, 
but desire only to say that they cannot see 
their way to acquiesce in the characterisation 
of the conveyance of the malik as occurring 
a preamble in the deed. When the deed is 
looked at it is seen that the actual gift to the 
donee of the malik is that which, although 
characterised as in the preamble, is in truth 
in the snbetautive dispositioa. 

With that correction, however, full assent 
must be given to the proposition that the 
deed as a whole must be looked to. In the 
primary clause, called erroneously a preamble, 
and now referred to as the actual portion 
constituting the gift, these words follow the 
gift— and all rights appertaining thereto with 
the following conditions'*. It appears to their 
Lordships that that fundamentally affects the 


construction of the deed as a whole, because 
tbe whole balance of the document oocsists 
in the insertion of those very conditions under 
which tbe deed of gilt is accomplished. So 
construed, the deed as a whole leaves no 
room for doubt that it did not confer tbe ma* 
liki rights without conditions, nor did it con¬ 
fer on the donee those rights of property and 
alienation which a bare disposition in favour 
of a person denominated as malik would have 
involved. 

On tbe whole, without entering upon de¬ 
tails, the decision arrived at appears to their 
Lordships to be sound in principle and in 
accord with authority, and their Lordships 
will humbly advise His Majesty that tbe ap¬ 
peal be disallowed with costs. 

K. 8. D. Appeal dismissed. 

Solicitors for the Appellant—Messrs. 

Wotkins and Bunter. 

Solicitor for tbe Respondents— SolicitoTt 
India Office. 

OUDH JUDICIAL COMMISSIONERS 

COURT. 

Miscellaneous Civil Application 
No. 180 OP 1924. 

May 7, 1924. 

Present: —Mr. Wazir Hasan, J. 0, 

ALLAHABAD BANK LIMITED— 
Dependant—Applicant 

versus 

SHIVA BAKSH SINGH— Plaintiff 
—Opposite Party. 

Legal Practitioner—Briefs rejection of. 

A lawyer do right to reject a brief wbea offered 
to him OD payment of fee agreed upon between the 
patties oa grounde of partieaasbip for a party to the 
litigation, [p. 827, col 1 ] 

Application for transfer of a Civil Suit from 
Fyzabad, to some other district. 

Mr. Bisheshar Nath Srivastava, for the 
Applicant. 

Messrs. Niamat Ullah and Naim UUah, 
for the Opposite Party. 
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JUDGMENT.-I have heard arguments 
twice in this case. It is an application for 
transfer of a suit pending against the applicant 
in the Court of the Subordinate Judge of 
Fyzabad. The applicant’s grievance is that 
almost every one of the leading members of 
the Fyzabad Bar has been engaged by the 
opposite party, who is in the Government 
serivce acting as the Income Tax Officer in 
the District of Fyzabad. At the last hearing 
of this application I suggested that there were 
still two gentlemen of the Bar of standing and 
position who were not retained by the plaint¬ 
iff and their services might be availed of by 
the applicant, ^ith a view to enable the 
applicant to approach those gentlemen 1 bad 
adjourned the decision of the application. I 
am now informed by the learned Advocate 
for the applicant that those gentlemen have 
declined to accept the brief on behalf of the 
applicant aod the learned Abvocate has refused 
to disclose the reasons for the refusal to the 
Court. Just at present I express my extre¬ 
me regret at this conduct of the members of 
the Bar. The noble tradition of the profession 
I expect to be maintained by those gentle¬ 
men. I have no hestation in saying that 
a lawyer has no right to reject a brief when 
offered to him on payment of fee agreed 
upon between the parties on grounds 
of partisanship for a party to the litigation. 
I do not know, as I have said above, 
what the grounds of refusal in the present 
case were. Be that as it may, this case has 
certainly created a sort of excitement in 
Fyzabad. The plaintiff, opposite party, issued 
letters to a large number of lawyers in 
Fyzabad, asking them to say whether they 
would appear for the applicant in the suit in 
the original Court. Those letters have been 
produced before me and each of them con¬ 
tains the reply on the back of the letter. 
This method adopted by the opposite party 
does not commend itself to me in the least. 

On the merits of the application I am not 
prepared to transfer it from Fyzabad alto¬ 
gether. It would be highly unjust to do so. 
The plaintiff, opposite party, has engaged a 
number of pleaders and presumably must 
have paid them their fee or portions of it. On 
the other band the applicant does not seem to 
have engaged any pleader so lar. In the 
ciroumstanoes the ends of juslioe will be fully 


satished if I ordor the transfer of the case 
from tho Court of the Subordinate Judge of 
Fyzabad in vvbicli it is ponding at present, to 
the Court of tbo permauont District Judge of 
the same place for trial and disposal. 1 order 
accordingly. 

N. H. Order accordingly. 


PRIVY COUNCIL 

Appeal from the Calcdtta High Court, 

April 7, 1924. 

Present :—Lord Atkinson, Lord Shaw, Lord 
Blanesburgh, Sir John Edge and Mr. Ameer 

All. 

MIDNAPUE ZAMINDABY CO.. LTD.— 

Appellants 

versus 

KUMAB NABB3H NABAYAN ROY and 

OTHERS—BeSPONDENTS. 

Co-sharets, rights oj"Exclusive use by cne co-sharert 
whether amounts to ouUcr Disagreement between 
co-sharers^Remedy^Co-sharer,powers of, in Bengali 
Question excluded by plaintiff and'not decided by Court 

— Appellate Court, decision by at request of defendant 

— Rea judioata— Procedure Code {Act V of 1908) 

s U. 

NVbere lacds are held io aommoa by oo-shaters 
each oo-Bbator ia ectitled to cultivate in his own 
interests io a proper aud busbandlike manner any 
part of the lands which is not being cultivated by 
another of bis oo-sbarers, but he is liable to pay to 
bis oo-sbarerB compensation in respect of snob ezolu* 
give use of the lands. Such an exolusivo use of lands 
held in common by a co-sharer is not an ouster of his 
oo-rbarers from ibeir proprietary right as oo-ebarers 
in the lands. When oo-sbaters cannot agree as to 
how any lands held by them in common may be used, 
the remedy of any oo-sbarer who objects to the ex¬ 
clusive \i?e by another oo sbaier of lands held in 
common is to obtain a partition of the lands. No oo- 
sbarer can, as against bis ou-sharor-s, obtain any jote 
right, rights of pezroaueot ocoupanoy, in the lands 
held in common, nor oan be create by letting the 
lands to oultivatots ae bis tenanta any right of 0000 * 
panoy of the lands in them. [p. 8'i9, ools. 1 and 2.] 

Robert Watson and Oo. v. Ram Chand Dull, 18 0. 
10 : n 1 . A. 110; 6 Bar. 686; 9 Ind. Dee. (N.8) 7 (r.O.) 
referred to. 
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Even if the Midnapur Company purobased any jote 
rights in lands, held in oommo'i by the oo-shacers, 
such a purobuBB would in Uw be held to have been 
a purchase for the benefit of all co-sharers and the 
jote rights ao purchased would by the purchase be 
extiDguiebod- [p 829, oo).'2.j 

In Bengal a oo-sharec has no more power to confer 
a right of oocupany on a raiyat than a middleman 
would have, and in Bengal a mi'idleman oannot 
obtain as a mi<ldleman a right of occupancy in him* 
self, much less can he oreiio in his tenant a right of 
oooupanoy in lands held by him as a middleman, 
[p. 830, ool. 1.] 

MidTiapore Zcniindary Company v. I^aresh Narain 
Boy, 64 Ind Oaa, 231 : 1J22 A. I. R. (P. G I 2U ; 48 
C. 460 ; 49 I. A. 49 ; 14 L. W. 265 ; 80 M. L T. 279 
(P.G.), retecred to. 

Plaintiff sued for partition of certain lands in 
which be and the defendant were oo-sbarers and for 
a declaration that the defendant had no jote tights 
in any of the lands cf which he sought partidon. In 
an earlier suit between the prodecessors-in-title of the 
parties, the question of the defendants' right was 
also in issue but tbo then plaiutiff bad excluded it 
by the statement oi his pleader and the first Court had 
therefore expressly stated that it oould not decide 
it. The defendant had thereupon urged in appeal that 
the Court was wroug in not deciding it and bad asked 
the Appellate Court expressly to decide it and the 
Court had done so. 

.Held that in so far as the Court decided the point 
raised it must be assumed to have also decided that 
the then defendants' objection that the point should 
be tried was a good one and that the issue was one 
which did arise in the suit, and that the matter was 
therefore m judicata, [p. 832, ool. 2 .] 

Appeal agaiceb a decree of the Calcutta 
High Court, dated the 17th January 1921, 
affirming a decree of the Subordinate Judge, 
Nero, dated the 19bh August 1915. 

Messre. L. De Gruytker and K. Brown, for 
the Appellants. 

Messrs. D. M. Dumie and \V. Wallach, for 
the Bespondents. 

JUDGMENT.— This is an appeal by the 

defendants, the Midnapur Zamindary Com¬ 
pany, Limited, whioh vpill be hereafter refer¬ 
red bo as The Midnapur Company, against a 
decree, dated the 17th January, 1921, of the 
High Court at Calcutta, whioh affirmed a 
decree, dated the 19bh August. 1915, of the 
Subordinate Judge of Nadia, by which 
the claim of the plaintiff, Kumar Natesh Nara- 
yan Boy, in Suit No. 557 of 1912, had been 
decreed with costs. Tbo other parties to the 
litigation are Bani Hemanta Kumari Debi and 
the Seore^ry of State for India in Council, 
^bo are defendants and redpondents, but they 


have not appeared and are nob represented in 
this appeal. 

This suit in whioh this appeal has arisen 
was brought in the Court of the Subordinate 
Judge of Nadia on the 8th August, 1912, by 
the plaintiff, who is of the Putia Baj Family, 
and who claimed a decree for the partition of 
certain lands in whioh he and the Midnapur 
Company were oo-eharers, for a declaration 
that the Midnapur Company had no jote 
rights in any of the lands of which be sought 
partition, and a decree for possession after 
partition by ejectment of the Midnapur Co. 
and other reliefs. 

By the written statement of the Midnapur 
Company it was denied that the plaintiff was 
entitled to a decree for partition. The right 
of the plaintiff to a decree for partition is not 
now disputed. Partition is the remedy which 
a oo-owner has if he and other co-owners can* 
not agree as to bow the lands whioh they hold 
in common should be managed. See Eobert 
Watson and Co, v. Bam Chand DuU (1) 

There were two, and, in the opinion of their 
Lordships, only two, substantial defences, 
if proved, put forward by the Midnapur Com¬ 
pany to the plaintiff's suit, The Brst of these 
defences was that the plaintiff bad not been 
in possession within twelve years of the 8tb 
August, 1912, of the lands in question in 
which he alleged that the Midnapur Company 
had no jote rights, and consequently, that bis 
claim to eject the Midnapur Company from 
those lands was barred by the limitation of 
Article 142 of the First Schedule to the Indian 
Limitation Act, 1908. The other substantial 
defence, if made out, was that the Midnapur 
Company held jote rights in the lands in ques¬ 
tion. These two defences their Lordships will 
consider later. There were two other matters 
whioh were put forward by the Midnapur Com¬ 
pany in the assertion of their claim to jote 
rights in the lands in questien. One of them 
was an order whioh was made on 20th Sep- 
teber, 1909, by Mr. Ezekiel, the Collector, that 
the Midnapur Company should be recorded 
in the settlement papers as tenants with rights 
of oooupanoy. The order applied to the lands 
now in question and was not appealed from. 

It was made in the courso of a new settlement 
from year to year. The other matter to which 

(1) 18 0. 10 ; 17 I. A 110 : 5 Sat. 686; 9 Ind. Deo. 
(N. B)7 1P. 0.1. 
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their Lordships alludo was the ooDteDtlon 
that the plaintiff was ostoppod from challon- 
ging the right of the Midiiapur Company to 
ioto rights by a Kal)uliyat of the Uth February 
1912, to whioh he was a party, and by which 
the plaintiff had undertaken to respect the re¬ 
corded rights of raiyats and others. These 
latter two defences were carefully considered 
by the High Court in its judgment in this suit, 
and their Lordships agree with the High 
Court that they do not afford defences to the 
claim of the plaintiff. 

The evidence as to the rights of the parties 
was carefully considered by the Subordinate 
Judge who tried the suit, and the High Court 
agreed with him in all material matters. The 
history of the landsiin question which are chur 
lands in the alluvial plains of the river Padma, 
and of how those lands have from time to time 
been dealt with by the Govornment, by the 
plaintiff, and by the Midnapur Company and 
their predeoessors-in-title, including Bobert 
Watson and Co., has, so far as is material, 
been very fully and most carefully stated in 
the admirable judgment of the High Court of 
Sir John George Woodroffe and Hugh Walm- 
sley, JJ., and with the conclusions expressed 
by those learned Judges their Lordships agree. 
They will, however, refer to some other 
matters which in their opinion bear upon the 
case, and will then state what is their conclu¬ 
sion as to the two defences wbiob, if proved, 
would be substantial defences to the claim of 
the plaintiff to eject the Midnapur Coy. 

The lands in suit are comprised in an 
estate whioh has been periodically settled 
under Begulabion 2 of 1819. As has been 
mentioned, they are chur lands. The pro¬ 
prietary interest in the lands is admittedly 
vested in the plaintiff and the Midnapur 
Company as oo-sbarers, who hold the lands 
in oommon. Where lands in India are 
so held in oommon by oo-sbareis each co-shar¬ 
er is entitled to cultivate in bis own interests 
in a proper and busbandlike manner any part 
of the lands which is not being cultivated by 
another of his oo-sharers, but be is liable to 
pay to his oo-sbarers oomponsation in respect 
of such exclusive use of the lands. Such an ex¬ 
clusive use of lands held in oommon by a oo- 
sharer is not an ouster of his oo-sharors trom 
their proprietary right as oo-sharers in the 
lands. When oo-sbarers cannot agree ae to how 


any lands hold Ly them in common may bo 
used, the remedy of any oo sharer who obj- ots 
to tho exolusivo u^^o by another oo-shaior ol 
lauds held in common is bo obtain a partition 
of tho lands, No co-ehaicr can, ae agaiiiec bie 
co-sharers obtain any joto right, rights of per¬ 
manent occupancy, in the lands held in com¬ 
mon, nor can be create by letting tlie lands 
bo cultivators as his tenants any right of 
occupancy of the lands in them. Their Lord- 
ships may refer on this Bubjuot of separate 
cultivations by a oo-sharers of lands held in 
oommon to what .Sir Barnes Peacock said in 
delivering the judgment of the Board in Liobert 
Watson and Co., v. Bavi Ohand DuU (1), 
at pp. 120-121 (of 17 I.A.). He then said :— 

“ In India a large proportion of the lands, 
including many very large estates, is held in 
undivided shares, and if one share-holder cau 
restrain another from cultivating a portion of 
the estate in a proper and husbandlike 
manner, the whole estate may, by means of 
oross-injuDotions have to remain altogether 
without cultivation until all the share-holders 
can agree upon a mode of cultivation to be 
adopted, or until a partition by metes and 
l>ouQda can be effected—a work which, in 
ordinary course, in large estates would proba¬ 
bly occupy a period including many seasons.” 

In that case the Board made a declaration 
that Bobert Watson and Co., who were the 
plaintiff's, should recover from the defendant 
a sum of money, calculated at a specified rate 
per bighz per year, as compensation for the 
exclusive use by the defendant of the bighas 
whioh had been occupied by him. 

Their Lordships are not certain that the 
Midnapur Company has in recent years, if at 
ail, been cultivating any part of the lands in 
question. If the Midnapur Company has 
been, in fact, cultivating any of these lands, it 
cannot by such separate use of the lands have 
acquired any jote rights in them. Even if the 
Midnapur Company purchased any jote rights 
in lands held in common by the co-sharers 
such a purchase would in law be held to have 
been a purchase for the benefit of ail the co- 
sharers, and the jote rights so purchased 
would by the purchase be extinguisfied. The 
Midnapur Company alleges as a defence to 
this suit that tenants of the Midnapur Com¬ 
pany who are not tenants of the co-sharers, 
have acquired under the Midnapur Company 
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lote rights, rights of oocupaacy, in the lands in 
suit. Suoli rights of occupancy, if they oxistod 
would he raiyati jote rights, but a raiyat can¬ 
not acquire under section 180 of the Bengal 
Tenancy Act, 1885, a right of occupancy in 
chur laud until he has held the laud for twelve 
continuous years, and no evidence has been 
brought to the attention of their Lordships 
that any raiyat bad held any of the lands in 
suit for twelve continuous years before 
suit as a tenant of the Midnapur Com¬ 
pany, even if a holding of lands by a rai¬ 
yat under the Midnapur Company, and not 
under the oo-sbarers, could confer a right of 
occupancy on the raiyat as against the co- 
sharers. In Bengal a co-sharer has no more 
power to confer a right of occupancy on a 
raiyat than a middleman would have, and in 
Bengal a middleman cannot obtain as a middle¬ 
man a right cf occupancy in himself, much 
less can he create in his tenant a right of oc¬ 
cupancy in lands held by him as a middleman. 
See the judgment delivered by Lord Dunedin 
in Midnapur Zamindary Company v. Naresh 
Narain Boy {2). See also the oases referred 
to at page 116 of the commentary on the Ben¬ 
gal Tenancy Act 1885, by \V. Finuoane and 
Ameer Ali (Syed), edited by F, G. Wigley, 
Calcutta, 1904, 

Their Lordships return now to the Com¬ 
pany’s substantial defences to the suit, the 
hrst of wliich is that the suit is barred by the 
limitation of Article 142 of the First Schedule 
to the Indian Limitation Act, 1908, This 
raises the question as to what was the posses¬ 
sion of the lands in question in this suit which 
the plaintiff obtained on tbe 26th July 1902, 
and the 20th June 1903, under a decree for 
possession of the High Court at Calcutta of 
1899 in a suit No. 6 of 1891, in which tbe 
plaintiff and Robert Watson and Co., who were 
predecessors in title of tbe Midnapur Com¬ 
pany, were parties, it must be remembered 
that the plaintiff and Robert Watson and Co.i 
were co-sharers of the lands now in suit, 
which the plaintiff and the Midnapur Com¬ 
pany hold in common as co-sharers. Robert 
Watson and Co., bad been denying the right 
of the plaintiff as a co-sbarer in tbe lauds. A 
commissioner was appointed to deliver posses¬ 
sion bo the decree-holders, and he delivered 

(2) 61 Ind Gas. 231 ; 1922 A. I. B. (K C.) 241; 48 
0. 460 : 48 I. A. 49 ; 14 L. W. 266 ; EO M. L. T. 279 
(P. 0.). 


possession under section 264 of the Code of 
Civil Procedure of 1882 by the usual modes of 
sticking bamboos and the beating of drums, 
and by proclaiming aloud in Bengali, in 
the presence of a number of persons of tbe 
vicinity, the terms of tbe decree of the 
High Court and of the Parwana of the 
Court of the Subordinate Judge of Nadia. 
Id India persons are not permitted to take 
forcible possession: they must obtain such 
possession as they are entitled to through 
a Court. The plaintiff was not entitled to 
get possession by ousting his then co-sharers, 
Robert Watson and Co., from possession of 
lands which they were entitled to hold in 
common as co-sharers; the possession which 
the plaintiff got was a possession of the lands 
in his proprietary right as a co-sharer. The 
High Court bad declared that there were no 
jote rights in tbe lands. The possession 
which the plaintiff got in 1902 and in 1903 
was within twelve years of the 8th August 
1912, and tbe suit was not barred by tbe law 
of limitation. 

As to the other material defence, which 
is one of res judicata, their Lordships feel 
that they cannot add anything to what 
Sir John George Woodroffe and Hugh 
Walmsley, JJ„ said in their judgment on 
that subject, with which they agree. But to 
prevent the possibility of any further doubts 
being suggested at any time on that matter, 
their Lordships repeat what those learned 
Judges said. Referring to the litigation which 
began in 1891, they said ;— 

“ We now pass to the issue of res judicata, 
the facts as to which are as follows:— 

" In tbe plaint in Title Suit 6 of 1891 the 
plaintiffs, i. e„ members of the Putia Raj 
family, alleged that the Revenue authorities 
bad been wrong in bolding that Watson and 
Co., and not the plaintiffs, were in possession 
of the land that was being settled in 188'/, and 
that Watson aud Co., dispossessed them by 
virtue of the order of the Board of Revenue 
that the settlement was to be with Watson 
and Co. They admitted that Watson and Co., 
owned an undivided share of 3 annas odd with 
themselves in tbe mahal. Their prayers were 
as follows: — 

(a) For a declaration that the land apper¬ 
tained to towzi No.'814; 
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(6) For a declaration that they were entit¬ 
led to get settlement from the Collector ; 

(o) For recovery of possession ; 

{d) For me^ne profits, provisionally estimat¬ 
ed at Hb. 1,692. 

“ The defence was (<7.) that some of the 
land in suit, viz., 155S Ingham 1 k. 10 oh. had 
accreted to their estates chur Hegulberia and 
Niamatpur, as held by the Bevonue authori¬ 
ties ; (6) that the rema'ocler had accreted to 
their estates Udainagar, Temadia and others ; 
(c) that they had acquired a right hy adverse 
possession ; and (c2) that the plaintitT^ could 
not in any event obtain khas possession. 
Other pleas were raised, but wo are not con¬ 
cerned with them. 

It was found that the plaintiffs' claim was 
barred as to the 1558-1-10 by adverse poss¬ 
ession for twelve years, but that the re¬ 
mainder of the land was au accretion to mahal 
No. 814, and that the defendants had not been 
in adverse possession for the statutory period. 
These findings of the first Court were upheld 
on appeal. 

“Regarding khas possession an issue was 
framed as follows t—' Are the plaintiffs entitl¬ 
ed to recover khas possession of the land in 
suit ? Have the defendants any jotedari right 
in the land'? But, on December 28th, 1893, the 
plaintiffs' pleader made a statement in those 
words : * The plaintiffs claim only a right bo 

the settlement of the disputed land and no other 
right.’ On the same day the defendants* 
pleader made a statement, and asserted that, in 
any event, khas possession could not be given 
because the defendants had joUdari right in 
the land. As a result of the statement made 
by plaintiff’s pleader the learned Judge did not 
decide the issue. He said : " The plaintiffs 

do not ask for khas possession. Honoe it is 
nob necessary to enquire whether the defend¬ 
ants have ajotedar right In the lands.' 

“Watson and Co. preferred an app‘=)al, and 
raised the question that the Judge had left 
open, in the eighteenth aod nineteenth para¬ 
graphs of their memorandum. It will be 
seen from these grounds tliat the appellants 
who now contend that the decision of the 
issue was uaneoessary. expressly invited this 
Court to decide it. The eighteenth of their 
grounds of appeal ran as follows : ' For that 

the learned 8ub-Judge having held that it was 
not necessary to enquire whether the appellants 


have jotfidan right in the lands in suit, has or- 
red in giving a decree for possession of the same 
bo the plaintiffs.” The nineteenth ground was 
equally explicit and ran For that it should 
have been hold tl>ab the appellants are ootitJ- 
ed to bold most of the disputed lands in jote 
rights and that the plaintiffs have uo right to 
evict them from the same without determin¬ 
ing their tenanoy in the manner preseni>od by 
law.’ The point was presseJ in argument be¬ 
fore this Court, but it was held bliat bliere was 
no evidence in support of the contention. 

The decree that was drawn up in this 
Court made no express mention of the deci¬ 
sion on this point in berms: it affirmed blie 
First Court’s decree with modifioabions intend¬ 
ed bo remove uncertainbiee. 

“ In the present suit the plaintiff says that 
the decree was to the effect that the Raj should 
get possession after ejectment of Watson and 
Co., that Watson and Co. ware ejected and poss¬ 
ession delivered. The statement continues : 

But the plaintiff has not in reality got poss¬ 
ession of the decreed lands in proper order 
even in spite of their having obtained posses¬ 
sion in manner aforesaid and tbedelendant 
Company have illegally and without any right 
been still holding possession of the whole of 
the decreed lauds.' 

“The prayers are as follows : -(a) For a 
declaration that the Company has not, never 
has bad and never can have Jole rights in the 
land covered by the decree in Title Suit No. 
6 of 1891 ; (6) for a paitition of those lands 
and of the land in towzi No. 814 as it was in 
1891 ; (c) for possession of the separate share 
of 5a 36 g. 2. kr. to bo allotted to the plaintiff 
by the ejectment of the defendant Company ; 
and (d) for an account and mesne profits, etc, 

“ Tbore is no dispute about the identity of 
the land now in suit with the laud of the pre¬ 
vious suit. 

“ Now, had the matter rested where the 
Subordinate Judge left it, no such question 
as wp have bo discuss would have arisen. 
Whether the suit might and should have been 
properly determined without entering into 
the question of the tenancy right as the 
plaintiff apparently wished bo do, we need 
not DOW enquire. For, in fact (as we have 
seen), the present appellants directly insisted 
on the point being tried, and alleged that tbq 
First Court should have done so. It was 
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oonbenf^ed before ufl fchatj whatever the appel¬ 
lants? might have done in this respect, the 
isBuo in fact was not a necessary or proper 
one to be tried in that suit, and that it ia 
open to us to say so. But we must see first 
whether this Court adjudged otherwise, that 
is, whether this Court having the question 
before its mind decided that the issue did 
arise. If so, that decision would be as much 
res judicata as the final determination of the 
issue on the merits. If we are of opinion that 
the Court did so decide, we are not concerned 
to see whether it did so rightly or not, and 
indeed cannot do so. Now this is not a 
case, as not infrequently happens, where 
incidentally some point is decided which is 
not necessary, which was not of first- 
rate importance or especially brought to 
the notice of the Court, The plaintiff 
had excluded the question by the state¬ 
ment of his pleader. The First Court had, 
therefore, expressly stated that it could not 
decide it. The defendant, the present appel¬ 
lant, has expressly urged that the Judge was 
wrong in not deciding this question oven 
though his action was based on the plaintiff’s 
adviser’s statement and he asked this Court 
expressly to decide it. As the Court did so, 
it seems to us that we ought to assume not 
that it did something which was unnecessary, 
but that in so far as it decided the point rais¬ 
ed, it must also have decided that the then 
defendant’s objection that the point should be 
tried was a good one and that the issue was 
one which did arise in the suit. 

“ Then what did the learned Judges say ? 
Maclean, 0. J., after disposing of the question 
of reformation, sets out the three contentions 
of the then defendants and present appellants, 
the third of which was that the defendants 
are entitled to jotedari right. On this the 
Chief Justice held that no such rights 
were anywhere recorded, nor was there 
any evideaoe of such rights. It was, 
he said, for the then defendants and 
present appellants to make out such right, 
but that they had not succeeded in do¬ 
ing so. Banerji, J., states the contention 
that the plaintifis cannot claim khas posses¬ 
sion as the defendants had jotedari rights in 
the greater part of the lands in suit’. He 
says that it was part of the defence which it 
was necessary to consider. He then points 
out that the First Oourb did not oonsider the 


question of jotedari right necessary to be de¬ 
termined, and expressly refers to the ground 
of appeal that the First Court ought to have 
determined the question of tenancy right, and 
held that the possession to which the then 
plaintiff was entitled was subject to the ten- 
aot right of the present appellants. It is 
quite clear from the above that the then de¬ 
fendants’ case was present to the mind of the 
Court. The learned Judge then proceeded to 
decide it and held that there was no jote right. 
If the learned Judges had thought the issue 
unnecessary, they would presumably have said 
so and not decided it. But they did decide it. 
Can it be said under these olroumstanoes that 
the point was not raised, that the Court did 
not consider it to be a necessary issue, did not 
impliedly decide that it was necessary and did 
not decide the issue on the merits? We think 
the answer is clearly in the negative. Then 
what of the deoree ? It is true that it does not 
expressly refer to the tenancy right, but it 
gave a deoree for possession. What, then, did 
it intend to give ? For the appellant it is said 
that all that was given was possession as co- 
proprietor and that the question whether such 
possession was free of the alleged tenancy 
right was left untouched. But if so, what 
was the neoesslty of discussing the question in 
the judgment ? We ought nob, we think, to 
assume that the Judges discussed a question 
wbioh was irrelevant to the ease, and then 
granted no relief in respect of it; bat rather 
that as they bad dieoussed and negatived the 
alleged tenancy right in the judgment they 
intended bo, and did give a decree which should 
give effect bo these findings. If so, the learned 
Judges’deoree in effect gave to the respondents 
befoi’e us a right to the lands in that suit 
free of the alleged tenancy right olaimod. 
We are of opinion, therefore, that be issue as 
to the appellants’ right is res judicata," 

Their Dordships will humbly advise His 
Majesty that this appeal should ha dismissed 
with oosts, but that the deoree of the Subor¬ 
dinate Judge be varied by substituting for 
his order as bo mesne profits an order that 
the Midoapur Company is to pay oompen’ 
sation to the plaintiff for the exclusive use by 
the Midnapuc Company themselves or by 
their tenants of the lands in suit from the 
20th Juno 1903 until partition has been 
effected and possession of the lands falling on 
partition bo the plaiotiff has been delivered to 
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tho plaintiff. Suoh oomponsation is to bo 
asoorbainocl and aegcescd in tho Court or 
in the Court o( the Subordinatn Jik1j;o of 
Nadia as the lliph Court may direct, and tho 
plaiutifCs costs, wliicli may be incurred in tho 
ascertaining and assessing of suoh oomponsa* 
tion, are to bo paid to him by tho Midnapur 
Cumpauy. 

K. s. D. Appeal dismissed. 

Solicitors for tho Appellants—Messrs. 

Burton Yeates ^ Hart. 

Solicitors for the Respoudeuts —Messrs. 
W. W. Box & Go. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Miscellaneous Civil Application 
No. 331 OF 1923. 

November 23, 1923. 

Present :—M. Wazir Hasan, A. J. C. 

SHEO DARSHAN SINGH— Defendant— 

Applicant 

versus 

MATA DIN SINGH— Plaintiff— 
Opposite Party. 

Civil Procedure Code {Act Fo/1909), is. 151, 152, 
scope of—Amendment of judgment^ Accidental vtisiake 
— Fiaud^Inherent power. 

An amendment of a judgment cannot be allowed 
under section 152 of the Civil Prooadure Code merely 
on tho ground of mistake. The error must be a natural 
ooQsequence of an accidental slip or omission. Where 
the error is due to a deliberate wrong statement in the 
plaiut, the seoiion cannot be invoked for the purpo?6 
of O'lrreot'iDg it, uulo^ss third parlies have acquired 
rights under the erroneous judgment in tho interval, 
[p. 834, col. i.] 

3aiton V. Harris, 62 L J. P. C. 24 ; 1 R. 1 ; 67 L. 
T. 722 ; (1893) A. C 547 at p. 560, referred to. 

Under section 161 of the Civil Procedure Code 
however, the Court can correct the judgment even if 
the mistake was due to fraud and was not 
accidental, as under that section it has the inherent 
power to act ex deoito justiliae and to that real and 
substantial justice for the administration of which 
alone it exists, [p. 634, ool. 2.] 

Sukum Chatid v. Kamalanand Sitigh, £8.0. 927 ; 8 
0. L J. 67, referred to. 

I C- 106 


Applioafctoo for fcbe amenclm^ttif, of riooroo of 
the Court of tlio .Turlioial Commip^iotjor, dafcoil 
tho lObh May 1921. 

Mr. Bi/der Ilosain, for fclie Ap:>!icanfc. 

Mr. Bishesknr Nath Srivisl'iVff, for the 
Opposifco Parky. 

JUDGMENT. -This appHcntiMn purports 
bo have been made under secbioi l ."2of the 
Code of Civil Procedure. The olijoob of fcho 
application is to obtain an order lor " correc¬ 
tion of the judgment and “ docroi ” of this 
Court in Second Civil Appeal No. lOG of 1903 
decided on the 10th May 1901. 

The facts of the case are not complicated. 
Tho applicant, Shoo Darshan, exoonted on the 
11th May 1901 a sale-deed in favour of one 
Sahaj Ram in respect of one-haU of 1 anna, 
6 pies, 83 kirants, and 2jau slmro In village 
Daraundha, Within bhis sliaro lie certain 
plots measuring 8 bighas 2 bi^ivas and 6 hiS’ 
wansis. These were expressly oscinpted from 
the transaction of sale. On tho 25bh August 
1901 Matadin Singh, a oo-sharer in t);e village 
brought a suit for pre-emption in raspoeb of the 
sale above-cnenbioned. In paragraph four of 
the plaint of that suit it was stated that with¬ 
in the property sold there were certain plots 
of land which belonged bo tho plp.intiff pre- 
empbor and consequently they should nob have 
been made the subject-matter of tho sale. At 
the end of tlie plaint the relief prayed for was a 
decree for proprietary possession of 9 pies 
3 kirants Z jau with the exception of the plots 
belonging to the plaintiff and speoiGod in a list 
attached to tho plaint. A decree was even¬ 
tually passed in terms of tho plaint and was 
conhrmod by this Court exoepb as to a certain 
variation made in the amount of the pro- 
emptioD money. 

The grounds of the present application are 
that the plots, which were not blio subject- 
matter of the sale and were expressly excluded 
from the share, which was the subject matter 
of tho sale, were by mistake treated throughout 
the trial of pre-emption as if they also were 
sold under the sale-deed on tho basis of which 
the suit for pre-emption was brought. It is 
said that tho error committed in tho pleadings 
was repeated in the decree, lb is now alleged 
that under the colour of that decree the pre- 
emptor, Matadin Singh, is making attempts to 
dispoBBess the applicant from those plots. 
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The first queskioD, which I have bo decide 
is--does the case as sbafeed above fall wibhiu 
febe terms of section 152 of the Code of Civil 
Procedure? The perosai of the plaint in the suit 
for pre-emption leaves no room for doubt that 
the claim related to the property sold under the 
sale-deed of the llfch May 1901, Obviouslv 
it could not relate to any property which was 
nob sold. The sale-deed was by its date men¬ 
tioned in paragraph four of the plaint. The 
property sold was, however, described in the 
paragraph relating bo the relief as 9 pies 
3 kirants Sjau with the exception of the plots 
belonging to the plaintiff with which we are 
not oonoernod in the present matter. This 
description on the premises stated is clearly a 
wrong one bub the mere fact that the descrip¬ 
tion of the property was erroneous will not in 
my opinion attract the application of the pro¬ 
visions of section 152 of the Code of Civil 
Procedure. The error must be a natural 
consequence of an accidental slip or omission. 
An error may be committed deliberately, and 
if it has been so committed it is settled law 
that the provisions of that section cannot 
be invoked for the purpose of correcting 
such an error. Now the mistake in the 
present case might have either arisen from 
any accidental slip or omission or the pre- 
emptor deliberately but erroneously included 
such property within his suit for pre-emption 
as was not the subject-matter of the sale to 
which the suit related. If the first alternative 
is correct, section 152 would apply. If the 
second alternative is the right one to adopt, 
a case of fraud would emerge against the pre- 
emptor. In the first event there is^ a long 
catena of decisions both in India and^ in Eng¬ 
land which establish the proposition that 
pleadings as well as the judgments and decrees 
of Courts may be rectified bo carry out the 
true intention of the parties and of the Court 
in such a suit. In the case of Latoi ie v. Lees 
(1), Lord Pensance said:—“I cannot doubt that 
under bbo original “ powers of the Court, quite 
independent of any order that is made under 
the Judicature Act every Court has the power 

to vary its own orders. ...bo vary them in 

such a way as bo carry out its own meaning 
and where language has been used which is 
doubtful to make it plain. I think that the 

(1) (1802) 7 A. 0. 19 at p. 34; 51 h. J. Oh. 209; 46 

L. T. 910; 80 W. R. 185. 


power 4s inherent in every Court.” In the 
Oise of Hatton v. Harris (2), Lord Watson 
made the following observation " When an 
error of that kind has been committed it is 
always within the competency of the Court, if 
nothing has intervened which would render it 
inexpedient or inequitable to do so, to correct 
the record in order to bring it into harmony 
with the order which the judge obviously 
meant to pronounce.” As regards the oases 
decided in India I would content myself with 
mentioning two only, that is, Shso Balak v. 
Sukhdei (3) and Pherozshah Pestonji Banderia 
V. The Sun Mills, Limited (4). It was urged 
on me repeatedly that the record now sought 
to be corrected was perfected and closed about 
20 years ago, but as observed by Lord Mao- 
naghten in Hatton v. Harris (2), lapse of time 
has nothing bo do with the question. In that 
case an error 39 years old was amended. 

If, on the other band, Matadin Singh pre- 
emptor deliberately suppressed the omission 
of the plots which were exempted from the 
sale in respect of which he brought hie claim 
for pre-emption he was guilty of fraud on the 
Court, and when this fraud has now been 
brought to the notice of the Court obviously 
I cannot let it stand and countenance its per¬ 
petration. My action under such oircum- 
stanoes would clearly rest on the provisions of 
section 151 of the Code of Civil Procedure. 
Under that section the Court has the inherent 
power to act ex dehiio juslitiae and to do that 
real and subabaatial justice for the adminis¬ 
tration of which it alone exists—see the 
observlbions in the case of Hukam Ghani v. 
Kamalanand Singh (5). It was suggested 
that the applicant may be left to seek his 
remedy by a regular suit. To my mind such 
a suggestion would amount bo a prayer to the 
Court to shut its eyes to the facts of the case. 
Those facts either reveal a case of error due 
bo an accidental slip or omission or a fraud. 
I cannot obviously stay my hands and defer 
tiie decision of the question any longer. 

Thera are certain limitations on the powers 
of the Court acting either under section 162 
or under section 15L of the Code of Civil 
Procedure. 

(2) 63 L. J. P. 0. 24 ; I. B. 1; 67 L. .T 732 ; (1892) 
A. 0. 547 at p 66a 

(8) 23 Ind. Caa. 844; 12 A. L. J. 185. 

(4) 22B.870:llIad. Dao. (RS.}830. 

(5) 83 0. 927 ; 3 0. L. J. 67. 
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Tho 80 UinitatioDB weio stated by Lord 
"WatBon in the quotalioA already given from 
his judgment in the caBO ol IJutloti v. 
Harris U). 1’bo observatioDB of Lord Hors- 
ohell in the came oaEe were Bimilar. The result 
is that even an aco doutal error should uot 
be amended if third parties have acquired 
rigbtB under the erroneous judgment in tho 
interval. In the present ease, hov-ever, no 
third parties are involved. Tho leaned Advo- 
oace for the opposite party argued, however, 
that it would be inexpedient or inequitable 
to correct the error now because of certain 
events that have taken place since the decree 
was made in the suit for pre-emption. 

It appears that in 1906 this applicant claim¬ 
ed ex-proprietary right in some of the plots 
which are the subjeot iiiatter of this apptioa 
tion. His claim was not decided on tho merits 
and the application was rejected. It further 
appears that two or some of these plots 
were in the possession of mortgagees. The 
opposite-party has obtained possession of 
them by redeeming the mortgages and 
IB now in posBession of the redeemed 
plots. Two of the plots, however, were left in 
the poBBesflion of the applicant by the order 
of the Court of Eevenue. This happened in 
the year 1921. 1 am of opinion that these 

facts do not render it inexpedient or inequit¬ 
able to correct the record so as to bring it into 
harmony with the real intention of the parties 

and of the Judge. t ,i u r 

On the above grounds I allow the appli¬ 
cation and direct that the decree of this 
Court dated the 10th May 1904 be so amend¬ 
ed as to declare that the decree for 
pre-emption in respect of the share of 
9 pies 3 kirants 3 jau shall not cover the plots 
stated in the application before me and that 
those plots were not the subjeot-matter of the 
Bale to which the suit for pre emption related. 
The applicant will get his costs from the op¬ 


posite party. 
N. H. 


Application allowed. 


PRIVY COUNCIL. 

Aiteal i'RUM iiii': if ADRAs llKiu Court. 

April 7. 1921. 

Vresent :—hord Shaw and Lord Blanesburgh, 
Sir John Kdge, Mr. Ameer Ali and Sir 
Lasvronce Jeukins. 

RODOTH AMBU NAIR— AitellaNT 

versus 

SKCELTABV OF STATE FOR 
IN DIA — Eespondent. 

Porcsl UinJs — Owiicn^Uip, presumption as lo— 
Liicnstc—Lor.ij p> ^ussitm, whether ireatcs title — 
Gov^ruvieut vrd<.t extluding trees from potta— Suit to 
set aside order — Limitati'-'n Act [IX of 1UU8), Sch. /, 
Alt. 


There is an uodoubted presumption that forest 
tracts and old wastes belong to the Government 
unless that presumption is displaced by positive 
evidence that the right has, in any particular tract 
or piece of laud, been granted by the sovereign power 
to any individual or bodies of individuals; or rights 
have been oonsoiously allowed to grow up adversely 
to the Government, [p. 888, col. 2.J 

A licensee cannot claim title only from possession, 
however long, uule.-^s it is proved that the possession 
was adverse to that of the licensor, to his knowledge 
and with Uls aoquiesoenoe. [p. 889, col. 3.] 

In 190;^ the Government officials marked oS the 
land in suit and issued to the plaintifi as the 
karuavan of his Tarwad a rough polta showing the 
lands to wbioh Government admitted his right to 
obtain a grant sabjeot to the usaal conditions. The 
plaintifi preferred objeotions to tho exclusion from the 
rough potla of the lands in suit. His objections were 
definitely rejected in I'JOo. In 1911 he sued to set 
aside that order and to obtain a 'declaration of the 
right: 

Held, that the suit was governed by Art. 120 of the 
Limitation Aot and having been brought more than 
6 years from the date of the order sought to be set 
aside was time-barred, [p- 840, ool. 2.] 


Messrs. L. De. Gruyther and K. Narasim- 
ham, for the Appellant. 

Messrs. A. M, Dunne and K, Brown, for the 
Eespondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff in tho Court of 
the Subordinate Judge of South Canara on 
the 2&bh November 1913, as the harnavan, or 
Manager, of a Nalr Tarwad against the Secre¬ 
tary of State for India in Council for a declara¬ 
tion that certain lands situated in the for^t 
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tracts in fho I'li.sargod Taluk belong exclusive¬ 
ly to his i and for an injunobion to res¬ 

train tbo ‘i' icDJunb from dealing in any manner 
with the r -icl 3o,nds to tlio prejudice of the 
rights ai d 11 ---c^sion of the plaintiff’s Tarwad. 

Their fjOAUrhips Jiavo to refer more 

specifically in tijo course of their judgment to 
the alieg.d H.Miq ju the plaint, but it is sufficient 
at this stiv.o to indicate the scope of the suit. 
The def'. uuanfc denied the title iivliich the 
plaintifi pa!' forward ; and the Subordinate 
Judge lound that the plaintiff bad totally failed 
to cstablieli tiio grounds on which ho based 
bis claim, aijd accordingly dismissed the 
suit. Xh'.- plaintiff preferred an appeal to 
the Disti'Ct Judge who came to the same 
conclusion as the Court of 6ret instance 
and accoidiugly affirmed the decree of the 
Subordinate Judge, dismissing the suit- There 
was a EccoLil appeal by the plaintiff from the 
decree 01 the District Judge to the High Court 
of Judicature at Madras which, apparently 
being of opinion that tbo District Judge had 
not sufficiently considered the evidence of pos¬ 
session adduced on the plaintiff’s behalf, re¬ 
manded the case for a fresh finding. 

When the case came before the District 
Judge the second time be again examined the 
evidence thoroughly, almost meticulously, 
and came to the conclusion as on the 
previous occasion, that the plaintiff had 
utterly failed to establish the three proposi¬ 
tions on which ho based his claim : firstly, 
long possession : secondly, prescription ; and 
thirdly, recognition by the defendant of the 
Tarward’s title working as an estoppel. He 
also found in concurrence with the Court of 
first insiarco that the suit was barred under 
the Statute of Limitation. If the suit is bar¬ 
red by limitation the question of title would 
not arise. Bub it appears to their Lordships 
that it will be more satisfactory to the parties 
that they should express their opinion on the 
question of title, before dealing with the ques¬ 
tion oi limitation. 

The case blien went back to the High Court 
and the leained Judges accepted, on the 29bb 
January lu20, the tiudiog of the District Judge 
and dismissed the suit. The present appeal is 
from this decree of the High Court. 

In oidLi- to explain the nature of the pre¬ 
sent litigation and the contentions advanced on 
tbo plaiutitl’s behalf before the Beard it is 
necessary to describe as concisely as possible 


the character of the lands in respect of which 
the claim is made and how these lands have 
been dealt with until now. The district of 
South Canara lies to the north of Malabar and 
to the west of Mysore and Coorg; in the 
north lies North Canara and on the west the 
Arabian Sea. The. whole district at a short 
distance from the sea is covered with im¬ 
memorial forests, Mr. Sturrook, who was 
Collector of South Canara in the eighties, des¬ 
cribes the country thus in his Manual of the 
South Canara District:— 

South Canara is essentially a forest dis¬ 
trict. The elopes of the western ghats from 
north to south clothed with dense forests of 
magnificent* timber and the forest growths, 
stimulated by the heavy rainfall, approaches 
within a few miles of the coast,” (P. 13). 

The lands in suit are situated south of the 
Chandragiri River, and, as already stated in 
the Kasargod Taluk, formerely Betal Taluk. 
In the lowlands below the forest ridges there 
lie the farms and holdings of the ryots, 
which arc called ** warQs.** It appears from 
the record that the wargs the ryots bold in 
their own right are called *m'uliwargs.’* These 
ryots and farmers, it appears, are in the habit 
of going upon the forest lands, clearing a part 
of the jungle and raising a temporary crop on 
it. After the orop is reaped, this patch is 
abandoned and some other part is taken up. 
For this privilege they have been pay¬ 
ing a small fee to the Govern¬ 
ment. These patches are called “ humries, ” 
and the lands so desultorily cultivated are 
designated in the proceedings relating to the 
subject as “ kumri lands.” The tvargs do not 
constitute a farm or an estate of a compact 
obaiaoter, the component parts often lying 
apart from each other. The plaintiff’s case is 
that he has a number of kumri lands in the 
forest, attached to the various plots or wargs 
which be bolds and be claims that bis Tar- 
wad has acquired an absolute title to those 
lands, partly by long possession, partly by 
adverse possession against the defendant and 
partly by purchase and usufructuary mort¬ 
gages. He also claims that the Government 
recognised bis title and are now estopped from 
denying it. 

The first question, then, that emerges from 
these allegations, is what is the nature of the 
forest tract and secondly, what are the 
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inoideuts of tho kuviri laude. U bas boon 
bold io two oasee, [Bha-ikirappa v. CollcHor 
of t^orth- Canara (l) aad Secretary of Slate 
for In Ua v. Manjeahtcar Krishnayi/a (2) ] oue 
decided by tho Bombay nij^h Court from 
North Canara under difisimilar conditions, tho 
other decided by tbo High Court of Madras 
from South Canara, in both of which the idea- 
ticai question arising in the present appeal was 
involved, that the Government had an abso¬ 
lute title to all the forest tracts which belong¬ 
ed absolutely to tbo Crown. Their Lordships 
consider it would answer no useful pur¬ 
pose to travel, as they have been invited 
to do, in the regions of aticieut history. 
Whatever may have been the custom in 
ancient India, or under Mohammedan rule, 
what they have to see is how these 
lands were treated since the British acquired 
this paru of tbo country. Kver since 1800 
when South Canara was conquered from 
Tippoo Sultan, the Mohammedan ruler of 
Mysore, the British Government—in a series 
of documents which have been carefully ex¬ 
amined in the cases referred to above—assert¬ 
ed and exercised their right in the 
forests. Tboir Lordships desire to refer only 
to two of these documents. On the 23rd of 
May 1860, by a resolution of the Government 
of Madras (in the Eevenue Department) it 
definitely pronounced in favour of checking the 
practice of kumri cultivation. Among thereports 
on which it rested' its decision was a com¬ 
munication from the Conservator of Forests, 
dated 17th August 1859, in which be calls 
attention to what he describes as the chief 
evils of this rude syst'.'m of culture,” viz,\ — 

“ the destruction of valuable timber, at pre¬ 
sent urgently required tor ship-building and 
railways, and rendering of land unfit for 
coffee cultivation. 

This document also speaks of the method 
of oultivation in vogue on kumri lands. 
There were other proceedings which similarly 
show that the Government claimed to exor¬ 
cise an absolute right in respect of these im¬ 
memorial forest and waste lands, and constant¬ 
ly asserted its title. But the matter was 
clinched in 1883 when the Governor in Council 
passed an order, dated 29th August 1883, finally 

(1) 8 B. 453 ; 3 led. Dso. (N.S ) 301. 

(3) 36 U 857; 15 M. Ij. 7. 147. 


stopping tlio right of tlio neighbouring farmers 
and ryots to go upon tlio forest lands for tho 
purpose of clearing patches by destroying tho 
trees, in order to oulbivato crops on th" clear¬ 
ings. I'bo document is so important that it 
should be quoted in full. 

After referring to the report with which it 
was conoeruod, it goes on as follows t — 

2. To survey and demarcate the lands 
in which kumri is now out and to impose upon 
it an acreage rate of assessment—which under 
the Board’s proposal is to oonfor complete 
rights of dealing with the land and with the 
wood growing thereon—would in tlie opinion 
of Ilis Excellency in Council tend to compro¬ 
mise tho right of Government to deal with 
tho lands as may seem advisable hereafter 
and to create notions of proprietary right in 
the W'argdars which does not in fact exist. 
Forest settlement will probably nob be under¬ 
taken for years in South Kanara and the 
forest officers cannot possibly indicate at pre¬ 
sent lands which will be wanted for reser¬ 
vation. Mr. Sturrook’s proposed survey would 
doubtless cost more than he estimates and 
would probably be far from accurate when 
finished. 

“ 3. His Excellency in Council accordingly 
directs that existing arrangements and restric¬ 
tions (which are in fact those prescribed in 
G.O., 24th October 1861, No. 2032) in res¬ 
pect of the Kumri cultivation in question shall 
continue, with the exception of a charge of a 
rate of one rupee an acre on extent actually 
felled, in lieu of this tho Collector is autho¬ 
rised to compound the demand at his discre¬ 
tion for an annual payment not exceeding 
seven times the shist and shamil in the case 
of a Wargdar kumrit and in the case of other 
permitted Kumri, of such amount as may 
seem to him just with reference to past average 
charges. At the same time a register should 
be prepared recording as accurately as possible 
the boundaries and descriptive particulars of 
the tracts within wb>ob each Wargdar is 
allowed to out kumri ; and during tho felling 
season the revenue and forest subordinates 
should be on the alert to prevent felling out¬ 
side the authorised limits, in virgin forests and 
in jungle of twelve years growth. 

“ 4. Under the above arrangement no 
measurement need be made in the current 
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seasoD, and no orders are required on the 
eeoond of the Proceedings above read. ” 

Pursuant to this order rules were framed 
for the regulation of kumri cultivation, whioh 
also are important and should be set out in 
full;— 

*' 1. The cultivation of kumri is strictly 
prohibited in— 

1. Virgin forests. 

2. Cardamom and pepper forests. 

3. Forests which have not been kumned 
for 12 years or upwards. 

4. All forests outside the tracts recogois- 
ed as kumries attached to wargs. 

“ 2. All parties contravening Rule 1 will 
be criminally prosecuted. 

“ 3. A Register will be prepared recording 
as accurately as possible the boundaries and 
descriptive particulars of the tracts within 
whioh each Wargdar is allowed to cut kumri. 
In the preparation of this Register care will 
be taken to exclude all tracts falling under 
Rule 1. 

“ 4. Every Potail in whose village there 
is v)arg kumri will report on the Ist April of 
each year whether the provisions of Rule 1 
have been strictly observed in the annual 
fellings and all Revenue and Forest Officers 
will take every opportunity of checking the 
correctness of these reports, and otherwise 
assisting the prevention of felling outside the 
authorised limits. 

**5. Assessment will be collected at a fixed 
annual amount, irrespective of the annual 
clearings which will be left to the discretion 
of the Wargdar concerned, subject to the 
provisions of Rule 1. 

“'6. Nothing in the above rules shall be 
held to preclude Government from taking up 
for reservation under the provisions of the 
Madras Forest Act, 1882, any land now 
occupied for kumri.’* 

In accordance with the Rules, notices were 
issued by the tahsildar apparently on all the 
Wa/rgdars who were iu the habit of entering 
the forest and making kumri cultivation. 
About the same time a register was opened 
(Exhibit F) showing the details of the bound¬ 
aries, etc, of the kumri lands with regard to 
which permits had been issued previous to 
the Government order. It shows to the 
Wa/rgdars, who bad been in the habit of 
promisououely entering the forests and making 


clearings, the exact limits which they were 
permitted to enter for raising temporary crops. 

It is quite clear from these records that 
throughout, wherever kumri cultivation was 
allowed, it was permissive. The people who 
cultivated these patches of land bad to pay a 
fee for the permits which they obtained for 
purposes of ouUivation and nothing more than 
these fees were entered in the registers, but 
they do not indicate any right in the persons 
who paid fees for the permits. 

The right of the GoverDment has been 
carefully examined and precisely set forth in 
the two judgments to which reference has 
already been made. Their Lordships, there¬ 
fore, do not think it necessary to discuss fur¬ 
ther the question, beyond expressing their 
general conourrenoe with the conclusions 
arrived at by the learned Judges of the two 
High Courts, namely, that there is an undoubt¬ 
ed presumption that forest tracts and old 
wastes belong to the Government unless that 
presumption is displaced by positive evidence 
that the right has, in any particular tract or 
piece of land, been granted by the sovereign 
power to any individual or bodies of indivi¬ 
duals ; or rights have been ooDBoiously 
allowed to grow up adversely to the Govern¬ 
ment. 

Bearing this principle in mind their Lord¬ 
ships have to examine wbat evidence the 
plaintiff has adduced in this case to establish 
the right he claims. The grounds on whioh 
be bases the claim of bis Tarwad are set out 
in paragraphs 4, 5 and 6 of the pltdnt. Iu 
paragraph 4 he says as follows :— 

“ That the properties particularised in the 
annexed schedule are ancient toarg kumrUs 
situated in the villages of Panathadi and 
Bedadka in Kasargod Taluk (formerly Bekal 
taluk) and lying to the south of the Chandra- 
giri River.” 

Paragraphs 5 and 6 are in these terms 

“That the plaint kumries belong to the 
plaintiff’s Tarwad, some as portions of their 
ancient muli wargs, some on right of purchase 
from their original proprietors, some, though 
acquired in the first instance on mortgages 
from previous loargdars, now belong to the 
Tarwad on muU right acquired by prescrip¬ 
tion and a few on mortgage right. 

“ That the plaint kumries have been in the 
exclusive possession and enjoyment of tho 
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Plftinbiff and hie predooeseoiB-in-inberest for 
more than a oontury oo bhoir own proprietary 
or warQ ri^'lib.” 

In other words he bases iiie title bo the 
plots of laud iu rospeot of which the suit is 
brought on long enjoyment as parts of hie 
muli wargs ; eocondly, on rif{hb8 acquire! by 
purchase and mortgage ; and thirdly on 
adverse and exolusivo poss'seion for moro 
than a century in proprietary or loarg right. 
In paragraph 9 of the plaint he puts forward 
a claim by estoppel against the Govern¬ 
ment ; hie statement is to the effect that 
the lands in suit have been acknowledg¬ 
ed bo be warg kumries and included as such 
in the register of Government kumries. The 
onus of establishing those allegations rests on 
him. 

The last contention requires some explana¬ 
tion. It appears that the Government for 
the purposes of oloaring the undergrowth in 
the forests, have been in the habit of allowing 
the forest tribes who sparsely inhabited the 
forests to make clearances, and grow such 
cereals as they were capable of. These pri¬ 
mitive tribes cultivated certain spots, reaped 
the crop and then moved off to some other 
patches of land. These apparently were called 
Government kumries. The Government also 
allowed some of the neighbouring Wargdars 
to bake the leaf manures from the forest and 
clear the undergrowth for the desultory 
cultivation, called kumri. These apparently 
are designated warg kumries. In all these cases, 
dealings with forest lands appear to have been 
by distinct permission of the Government, 
Has the plaintiff been able bo show either old 
possession of the kumri lands, which ho says 
have become attached to his wargs by long 
enjoyment, or has he been able to show that 
he has acquired a right by adverse possession 
to the exclusion of the Government ^ Both 
the Subordinate Judge as well as the District 
Judge, whose judgments on appeal on ques¬ 
tions of fact, properly and regularly arrived at. 
are conclusive, have held, upon a careful ex¬ 
amination of the evidence, that the plaintiff 
has failed to establish a continuous enjoyment 
beyond 35 or 40 years from the date of the 
suit. The period of limitation against the 
Government is 60 years. Assuming that a 
licensee can convert a permissive occupation 
into an absolute title by long possession, the 
period of possession proved by the Tarwad 


falls short of the period of prescription. Their 
Lordships think that a licensee cannot claim 
title only from possession however long un¬ 
less it is proved bliab the possession was ad¬ 
verse to that of the licensor, to his knowledge 
and with his aequlesoenoe. The plaintiff pro¬ 
duced no evidence to show that the Govern- 
monb cither acquiesced in his exclusive pos¬ 
session or did in fact, evidence that con¬ 
sciously they acquiesced in the Tarwad’s 
adverse possession, 

Apart from this, the Courts in India, who 
were Judges of fact, have held that the 
boundaries which the plaintiff has sot up here 
are unidontiGable. As regards title by tranfer 
they have found that in no case has the 
knowledge been brought borne to the ofHoers 
of Government that any of these lands were 
sold or mortgaged with their consent. 

As regards a grant emanating from the 
Government, there is absolutely no evidence. 
No potta has been produced showing a grant 
the Government. The inference is inevi¬ 
table that the plaintiff possessed no such 
potta. 

The order of the 23rd May 1860, No. 
830, made clear the position in which the 
people who were licensed to enter the 
forests for the purpose of desultory cultiva¬ 
tion, stood in relation to the Government. 
Paragraph 8 of this order runs as follows :— 

“The Board give their decided opinion 
against the validity of any claim to proprietary 
rights in forest based on the entry of ‘ kumri 
sist ’ in the patta or the account of any estate. 
They regard it as simply a rent or farm of 
the privilege of cutting kumri in the tract in 
question, the oontinuance of which must 
depend on the pleasure of the Government. 
The facts detailed in their proceedings seem 
fully bo bear out this view.” 

In the proceedings of the Board of Revenue 
dated 24 July 1860, the Government's rights 
as regards the wargdar kumries are placed on 
the same basis as the Sirkar or Government 
kumries :— 

“ The Board understand the Government 
proposal to raise the rate of assessment on 
kumri cultivation of the Bekal Taluk, to apply 
to ‘Wargdar kumari’ so called, as well as to 
Sirkar kumri as the Government do not admit 
that the rights of the former are in any way 
superior to those of the latter, or that the 
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entry of that item amon« others in the warg 
originally ^lenoted any thing more than 
that the warglar was also the temporary 
renter of certain jungle farms or privileges, 
which the Sirkar was cempitent to modify or 
discontinue at will ; and it is solely as an act 
of grace that in the Bekal Taluk the Warg- 
der, whose warg includes the item, is in con¬ 
sequence of the more sysbemat'o nature of 
the oulbivabioQ still to be recognised as the 
party with whom Government havo bo deal 
for tho realization of the assessiniiit, which 
elsewhere will be made directly with the liumri 
ryots,” 

On behalf of the appellant an argument was 
pub forward before the Board which does not 
aopear to havo been advanced in any of the 
Courts in India. Thiair Lordships do nob 
desire to rule out summarily on that ground 
the contention which has been so strongly 
urged before them. It is cenbended that the 
incidents attached to these w^rgd'ir kum^'ies 
stand on the same footing as rijotioari hold¬ 
ings. The ohiof ground on which this ana¬ 
logy appears to be founded, as learned 
Counsel admitted, wore two facts namely that 
the w%7‘gdar possessed in those kumri lands a 
heritable and transferable interest. 

In order bo prevent future confusion their 
Lordships desire to say that there is absolute¬ 
ly no relation or analogy between the nature 
of these kumri lands and ryotwari holdings. 
The latter belong to a totally different cate¬ 
gory of tenures. Byotwari holdings relate 
to arable lands for 6xod periods—ordinarily 
30 years —and are subjeob to periodical sur¬ 
veys and assessments. No inference, there¬ 
fore. can be derived from the fact that kumri 
lands, cultivated on the kumri system, wore 
held by loarglars whose property is transfer¬ 
able and heritable. 

Coming now to the question of limitation it 
appears that in 1903 t’le Government officials 
marked off the lands in suit and issued to the 
plaintiff as bhj K irnaoan of his Tar wad, what 
is called a ro -jk pobta, sho.ving the lauds to 
which Goverumeub admitted his right to obtain 
a grant subject to the usual condibioas. The 
plaintiff preferred objections to the exclusion 
from the rough poUa of the lands in suit. Hie 
objections were deffnitely rejected in 1905. 

The present suit to set aside that order and 
to obtain a declaration of his right was nob 


brought until 1913. Article 120, of the first 
Schedule of the Limitation Act (IK of 1908) 
applies to this case. It provides that the 
period of limitation for a suit *‘for which no 
period of limitation is provided elsewhere in 
this Schedule” shall be six years. No period 
of limitation is specifically provided elsewhere 
for the assertion of a claim of this kind. 
Their Lordships think that the lower Courts 
rightly applied Article 120 to this suit. 

On the whole their Lordships are of opinion 
that tho appeal fails and should be dismissed 
with costs aud they will so humbly advise 
His Majesty. 

K. s. D. Appeal dismissed. 

Solicitor for the Appellant -‘Mr. Douglas 
Grant. 

Solicitor for the Respondent— Solicitor, 
India Odice. 


CALCUTTA HIGH COURT. 

Insolvency Jurisdiction Application 

No. 107 OF 1923. 

June 12, 1923. 

Present :—Mr. Justice Greaves. 

MEGHRAJ PUROHIT, In re. 

Presidency Towns Insolvency Act {III of i'J09) s. 41— 
Insolvency Rules, r. 142 A ^Insolvent, failure of, to 
apply for discharge—Registrar in Insolvency jurisiie^ 
tion to annul atljudication~“Beview—Forum. 

Whoro an insolvent fails to apply for his discharge 
within the time fixed by r . 142 A of the Insolvency 
Rale^ of the Calcutta High Court* the Registrar in 
Insolvency has jurisdiction to make an order annul- 
ling the adjudication. 

An order of annulment of adjudioation made by the 
Registrar ia Insolvency on only bo reviewed by the 
Registrar, an application to the Court for review of 
such QQ order is not maintainable. 

Applications for setting aside an order annul- 
ling a previous adjudioation and for a fresh 
order of adjudication. 

Mr. S. N. Banerjce, for the Insolvent. 

Mr. P. N. Ghatterfee, for the Creditor, 
Bombay Holland Trading Co. 
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JUDGMENT.— Two petitions aro before 

me in this matter both hied by a creditor, one 
Nandalal Aoharya. 

By the hrst petition, filed on the 7th May, 
the creditor seeks to set aside an order of the 
27th April 1923 annulling a preTious adjudica¬ 
tion and by the second petition a fresh order 
of adjudication is sought. 

The facts are as follows :—Meghraj Purohit 
was adjudicated an insolvent on the 29th 
August 1921 at the instance of a creditor. On 
the 27th April 1923 the Registrar in Insol¬ 
vency at the instance of a creditor, the Bom¬ 
bay Holland Trading Company, Ltd., annull¬ 
ed the adjudication order under the provisions 
of section 41 of the Presidency Towns Insol¬ 
vency Act as the insolvent bad not applied 
for his discharge within the time fixed by 
r. 142A of the Insolvency Rules. The appli¬ 
cation was made upon notice to the insolvent 
and to the Oiffioial Assignee and it was ad¬ 
vertised in the Calcutta Gazette as provided 
by r. 142B. 

Now it is urged that the Registrar bad no 
jurisdiction to make the order anoulling the 
adjudication but I do not think that this con¬ 
tention is well founded. Section 6 of the Act 
authorises the delegation to an officer of the 
matters set out in subcl, (2) which includes 
(o) matters to be dealt with in chambers. Now 
applications for annulment do not require to 
be dealt with in Court (see r. 5) and can 
therefore be heard and determined in chambers. 

I think, therefore, that the Registrar had juris¬ 
diction to make the order of annulment. 
Now under section 8 of the Act the Court 
can review its orders, but as the order was 
passed by the Registrar be is the person to 
whom the application for review must be 
made (see O. 47, Civil Procedure Code) and 
I cannot entertain an application for review. 

An appeal of course lies to me from the 
order of the Registrar [see section 8 (2) (a)] 
but that must be made within 20 days (see 
section 101) which has not been done and 
if I have power to extend the time under 
section 90 [5) 1 see no reason for doing so in 
this case. The application therefore to set 
aside the annulment fails. 

I DOW come to the 2nd application, namely, 
that for adjudication. The ciroamstaDoes are 
Buspioloas and before deciding whether I should 
1 0-106 


grant or refuse an order I should desire to 
have an opportunity of testing the truth of the 
allegations in the petition and I accordingly 
direct the Pebiboner and Meghraj to attend 
for oral examination before me on Tuesday, 
Juno 19bh. 

The Official Assignee should, in the mean¬ 
time, retain the sum in his possession until 
further order. 

W. c. A. Order accordingly. 


PRIVY COUNCIL 

Appeal from the Patna High Court. 

March 18. 1924. 

Present :—Lord Shaw and Lord Blanesburgb, 
Mr. Ameer Ali, Sir Lawrence Jenkins and 

Lord Salvesen. 

Setk HUKUM CHAND and others— 

Appellants 

versus 

RAJA RAM BAHADUR SINGH AND 
ANOTHER—Respondents. 

Chota Nagpur Encumbered EstaUa Act {VI of 187fi), 
81 - 17, Owner, position of—Manager, potoers of— 
Contract hy oumcr, whether binding. 

Undei the Cboia Nagpur EDOumbered Estates Aot, 
the owner is disabled not only from aotft of manage¬ 
ment bat from mortgaging, oharging, leasing or 
alienating the property, whereas on the other hand 
the Manager is vested and alone vested with suoh 
p jwers. The latter is in short, in the eye of the law, 
fully and oompletely vested in the management of 
the estate, and the vesting in him oootinues during 
the tenure of his ofBoe- [p. 884, col. 1.] 

Id the performance of such duties the Manager is 
neither the servant nor the agent of another, be 
that other either intervener a private or a publio or 
politioil or departmental officer- Tbe Manager is 
himself the principal under the statute, and he must 
conform in the discharge of his duties to the provi¬ 
sions of tbe Aot. [p- 844, ool. 2.] 

A contract for the sale of part of an estate under the 
Chota Naapur Encumbered Estates Aot entered into 
by the owner is binding neither on tbe Manager nor 
on the estate. 

Appeal from a Judgment ind decree of the 
Patna High Court, dated the 4bh June 1^ 19, 
affirming a Judgment and decree of the Sub¬ 
ordinate. Judge Hazaribagb, dated tbe 24th 
June 1917- 

Messrs. W. U. Upjohn, A. M. Dunne and 
K, Brown, for the Appellants. 
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Messrs. L. De-Gruijther, Lowndes and 
B. Dube, for the Respondents. 

JUDGMENT.- -This is an appeal from a 
judgment and decree of the High Court of 
Judicature at Patna, dated the 4th June 1919, 
’which affirmed a judgment and decree of the 
Additional Subordinate Judge of Hazaribagb, 
dated the 24th June, 1917. 

The prayers contained in thq suit are nu¬ 
merous, but the outstanding and substantial 
questions which were argued before the Roard 
were two in number. The first was a declara¬ 
tion that an agreement dated the 30th Novem¬ 
ber 1903, “is binding upon the defeudant,” 
The second is for specific performance of this 
agreement and that possession be made over 
with the demised property to the plaintiffs 
and the sum of Rs, 50,000 as, and by way of 
compensation of dannagespaid to the plaintiffs. 
Shortly stated, the suit is one for specific per¬ 
formance of an agreement prefaced by a de¬ 
claration that that agreement is binding. 

The question of who are the parties to the 
suit raises an important question in the case. 
The defendant is thus named:— 

*' Raja Ran Bahadur Singh, son of Raja 
Paresh Nath Singh, deceased, holder of the 
Pangunj Estate in Hazaribagb, by his repre¬ 
sentative and guardian for this suit Babu 
Krishna Chandra Ghosh, Manager of the said 
Palgunj Estate appointed under the Chota 
Nagpur Bnoumhered Estates Act (VI of 1876) 
and residing at Hazaribagb aforesaid.” 

Baja Ran Bahadur Singh was part owner of 
the sacred range of hills aftermentioned, But 
at all the material dates the management of 
his estate was, under the Obota Nagpur En¬ 
cumbered Bababes Act 1876, and an order 
pursuant thereto pronounced on the 13bh 
December 1902, and duly published on the 
28th January 1903, vested in the Manager, 
Babu Krishna Chandra Ghosh. It was there¬ 
after, and at the time of the lodging of the de¬ 
fence, vested in another Manager, Babu Janki 
Nath Gupba, who had been appointed Manager 
with effect from the 25bh May 1914, by order 
dated the 3rd and published on the 5th July 
1914. 

This second Manager, as such, sold the 
right, title and interest of Ban Bahadur Singh 
and the Palgunj estate, in other words sold 


the Paresh Nath Hill to the oompeering res¬ 
pondent by sale deed dated the 9th March 
1918. This was the result of a compromise 
arrived at and approved by the Court as in the 
interests of both the Baja Ram Bahadur Singh 
and another Raja, the Raja of Nowagarh. 
between whom another suit was thus ar¬ 
ranged in the months of the preceding January 
and February. 

These details are only here referred 
to, to explain the appearance of the second 
respondent. He represents the Sitambari 
community of Jains, and he, as represent¬ 
ing such community, is purchaser of the bills 
as just mentioned. The present suit, however, 
the result of which if favourable to the appel¬ 
lants, would upset the compromise and sale 
just enumerated, has reference to another sale 
and a prior agreement alleged to have been 
concluded at an anterior date. 

The alleged agreement, specific performance 
of which is asked in this suit, is said to have 
been made during the regime of the first 
Manager, Mr. Chandra Ghosh, and though 
not, of course, made with the Baja, was (so it 
is cootended) such an agreement as would bind 
him and his encumbered estate. 

The Baja Ran Bahadur Singh himself, al¬ 
though a nominal respondent in the appeal, 
was nob represented before the Board. 

The agreement consists of a series of letters, 
the most important of which are dated 25tb 
26bh and 30bh November 1908 ; the last of 
these bears to be an acceptance of certain modi¬ 
fied terms of agreement as set forth in the 
letter of the 26th November. It bears to be for 
a permanent lease of the whole hill which will 
be granted bo the Digambar Jains subject to 
the terms and conditions and reservation bere^ 
inafter contained so that the bill may be pro¬ 
tected from everything repugnant or opposed 
to the feelings or religious tenets of the Jains. 
A premium is to be paid of Bs. 50,000, 
and an annual sum of Rs. 12,000 by way 
of rent.” Various other provisions were made 
with reference to timber, minerals, village 
rights, etc. The remarkable feature of the 
transaction is that it is not a transaction with 
the person vested in the management of toe 
property, namely the Manager, but is with the’ 
servants and officials of the Lieutenant*Gh)ver* 
nor of Bengal. ' 
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The faoU have been statod ia both the iudg- 
monts of the Court below with muob olearness 
aod oare. The followiog description of these 
saored bills is taken from the judgment of the 
High Court : — 

'* The range of hills known as Paresh Nath 
Hill lies in the Hazavibagb District and runs 
roughly from East to West. It has a central 
range about a mile and a quarter long with 
outlying spurs a part of which is Government 
property. The greater part of the hill, how¬ 
ever, is claimed as part of the Palgunj Zemin- 
dOiYi, For many years this hill has been an 
object of adoration by the Jains who hold an 
Ekrarnama from the father of present Raja of 
Palgunj agreeing to grant them such lands 
on the hill as they may need for the purpose 
of building temples. Indeed at one time they 
went so far as to claim the bill as their own 
under Sanads granted by Akbar and Ahmad 
Shah. These, however, were found by the 
Calcutta High Court to have been spurious 
documents. A number of temples have in the 
past been erected along the ori st of the centr¬ 
al range and many pilgrims resort there for 
worship and in the course of time the Jains 
have come to regard the locality as a saored 
adjunct to the performance of their religious 
observances and keenly resent its use or 
occupation by others for purposes which are 
repugnant bo their religious views and which 
they regard rightly or wrongly as an inter¬ 
ference with their vested rights. 

Thera were in the hills many interests, 
legal, customary and religious which bad to be 
considered. Some leaseholdeis had already 
vested interests therein : Sontal tribes claimed 
a right of hunting wild animals over the 
whole range. The Zemindar oi Nowagarh 
bad a claim bo the property or the southern 
slopes of the hill as part of his Zemindary. 
Certain rights bad been granted by way of 
lease to a Mr. Boddam, under which the 
lessee had made tea-gardens and erected a 
piggery. As the taking of life was a violation 
of the religious feelings and belief of the 
Jains this establishment tended to be provo¬ 
cative of oonfusion and disorder. 

In 1907, the Governor-General of India had 
approved of a scheme for opening a sana¬ 
torium and residential buildings for Europeans 
on the western spur of the oeobral slopes of 
the range. The crest of the central range is 


dotted over witli small temples, or bonks, 
which the Jains are allowed to enter and 
there to worship the “oharans’or footprints of 
the saints in whose honour tho tooks had been 
erected. Much had to be done by way of 
domaroabion of boundaries as well as an ad¬ 
justment of rights. 

It was in these circumsbauoes, after the 
Government approval of the erection of a 
sanatorium, that the hill was visited by the 
Licubeoaut-Governor ‘of Bengal, 6ir Andrew 
Fraser. Following upon his visit there took 
place tbe correspondence which has been 
referred to, tbe governing object of which no 
doubt was to have tbe hill taken in lease by 
tho Jains from those in right of it by law. The 
principal of these was the Raja already men¬ 
tioned, tbe Zemt/idar of Palganj. His estate, 
as stated, was under a Manager appointed by 
virtue of the Chota Nagpur Euoumbered 
Estates Act. 

It id important now to consider what are the 
position, legal status and the rights of such a 
Manager in law. Under section 2 of the act VI 
of 1876, called, 'The Chota Nagpur Encumber¬ 
ed Estates Act, 1876,” it is provided that when 
the holder of immoveable property is a minor 
or of unsound mind, or when bis property has 
been attached in execution of a decree of a 
Civil Court ; then, upon application the Com¬ 
missioner may, with the previous consent of 
the Lioutenant-Governor, “ appoint an officer 
(borein-after called the Manager) and vest 
in him tbe management of tbe whole or any 
portion of the property." Section 3 declares 
the effect of the order and is important. It 
provides in particular :— 

" Thirdly, so long as such management 
continues :— 

(a) tbe holder of the said immoveable 
property and bis heir shall be incompetent to 
mortgage, charge, lease or alienate their im¬ 
movable property or any part thereof or bo 
graut valid receipts for the rents and proffts 
arising or accruing therefrom. 

♦ * * 4 ; 

(c) tbe holder of the same property and 
his heir shall be incapable of entering into 
any contract which may involve them, oi? 
cither of them in pecuniary liability." 
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Elaborate provisions are made for perform* 
anoe of the Managers’ duties inoluding the re¬ 
covery of all rents and profits, tlie disburse¬ 
ments therefrom and the settlement of duties. 
Under section 10 an appeal is granted to the 
Deputy Commicsioner, within whose jurisdic¬ 
tion the property is situated, against refusal, 
admissions or doberminations of claims by the 
Manager, failing which appeal the Manager’s 
determination is final. Under section 12, if 
the debts and liabilities are paid and discharg¬ 
ed, or an arrangement made for satisfaction 
accepted by the creditors and approved by the 
Commissioner, the holder or his heir, are to 
be reinvested in the property, or such part 
thereof, as has not been sold by the Manager 
under the power contained in section 18, but 
subject to the leases and mortgagee, if any, 
granted and made by the Manager under the 
powers hereinafter contained. 

Under sections 13 to 18 the wide powers of 
the Manager are set forth. In particular under 
sections 17 and 18 powers to demise the pro¬ 
perty for a tej m of years or in perpetuity, 
powers of mortgaging and selling by auction, 
etc., are all given to him. 

Up to this point it is clear that the owner 
is disabled not only from acts of management 
but from moitgaging, charging, leasing or 
alienating the property, whereas on the other 
band the Manager is vested and alone vested 
with such powers. The latter is in short, in 
the eye of the law, fully and completely vest¬ 
ed in the management of the estate, and the 
vesting in him continues during the tenure 
of his office. 

Under section 19, of which much was made 
by the appellants, power was given to the 
Lieutenant-Govemor of Bengal to regulate a 
variety of matters by making rules which 
have expressly to be rules " consistent with 
this Act.” 

Under seotion 20 it is provided :— 

“'Whenever the Commissioner thinks fit, 
he may appoint any officer to be a Manager in 
the stead of any Manager appointed under this 
Act; and thereupon the property then vested 
under this Act in the former Manager shall be¬ 
come vested in the new Manager. Every such 
new Manager shall have the same powers as 
if be bad been originally appointed.” 

Section 21 may also be rockoued as rele* 
yapt, namely:— 


Every Manager appointed under this Act 
shall be deemed a publio servant within the 
meaning of the Indian Penal Code.” 

In the opinion of the Board it is necessary 
to give very full and careful effect to the 
position of a Manager vested under the Act, 
in the management of the property of the 
nature already described. It is in their Lord- 
ships' opinion clear that the owner of such 
property is expressly disabled from making 
any effective contract with regard to it and it 
is equally clear that no other officer, whe¬ 
ther political or departmental, could occupy 
the place, or enjoy or exercise the rights, of 
the disposal of the estate the management of 
which estate is vested in the Manager and the 
Manager alone. 

It may well be that as the Manager 
was in the list of publio servants his 
conduct as such servant may have been 
open to comment by those in higher official 
rank, and it may also be that a successor 
to him might be appointed; but the mo¬ 
ment such a successor was appointed the 
predecessor was divested and the successor 
invested with all the rights and title. Under 
the Encumbered Estates Act, the Manager for 
the time being stands responsible in law for 
fidelity in the discharge of the entire duties of 
management, disposal, realisation, and restor¬ 
ation with regard to the estate under his ease. 

It is the further opinion of the Board that 
in the performance of such duties the manager 
is neither the servant nor the agent of another, 
he that other either intervener a private or a 
publio or political or departmental officer 
The Manager is himself the principal under 
the statute, and he must conform in the dis¬ 
charge of his duties to the provisions of the 
Act. 

It may well be that political and social con¬ 
siderations may induce a certain course of 
policy with regard bo portions of property under 
a Manager's charge and that oommunioations 
may accordingly be addressed to him, in so 
far, for instance, as they bear upon the 
safety of the property, or the possible injury 
or advantage to the rights committed to the 
Manager’s charge. Bub the Manager must, 
with all his local knowledge, consider these 
problems for himself, and with regard to the 
acquisition or disposal of the estate or ft 
permanent lease thereof, it is clear that the 
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responsibility lies upon him as the principal in 
the transaotion. 

It mast not be supposed that such ooo- 
siderations wore absent from the mind of the 
Lieutenant-Governor iu the course which he 
was anxiously pursuins* for the appeasement 
of any trouble in the distriot. The contrary 
is the case, and in the letter of the 26th 
November, 1908, from the representatives of 
the Digambar .iains, the following express 
proviso was accordingly made : — 

** We hereby accept the terms modihed 
as above provided that a short agreement 
embodying these terms be prepared and exe¬ 
cuted by (1) the Deputy Commissioner or suoh 
other officers, representing the Court of Wards 
as is authorised to assign such agreement (2) 
the Raja of Palguni, and (3) ourselves as re¬ 
presenting the Digambari Jains. ’ 

On this, three points have to be noted; (l) 
In the negotiations reference is made to offi¬ 
cers representing the Court of Wards. That, 
of course, is a mistake io terms ; but it is a re¬ 
cognition that the property is under manage¬ 
ment other than that of the owner and that a 
public official is in control of it. 

(2) No agreement, embodying the terms, 
was ever prepared. Certain communications 
passed with solicitors and a draft lease ’-'as 
attempted, but the negotiations with regard to 

that broke down. 

(3) As bo the provision that an agreement 
was to be prepared and executed by the 
three persons there named, none of them ever 
executed such an agreement, and in particular 
the Manager of the Encumbered Estate, not 
only never did so. but he declined to give his 
assent to carrying out of any transaction upon 
the lines indicated. 

In view of what has been already said as to 
the position and rights of the Manager under 
the Enoumbered Estates Aot, it will be mam- 
lest that the letters founded upon as an agree¬ 
ment in respect of which specific performance 
should be asked, did not constitute any agree 
ment with the one person who, by law, could 
be a contracting party with regard to the 
estate under his charge and, therefore, that 
upon that ground neither be nor any one 
authorised by him, or entitled to act m his 
name having entered into the alleged agree¬ 


ment, the ground of acting for specific per¬ 
formance fails. 

But thoir Lordships, out of respect for blio 
High Court who have iMvesbigabod the wliole 
complex subject with much care, do not wish 
to indicate any dissent from the opinions of 
the learned Judges on the assumption tiiat 
the above proviso would have been a cou • 
dibion precedent. They will assume for bho 
moment that this alleged contract was enter¬ 
ed into with a person entitled so to do. On 
that assumption they are of opinion, agree¬ 
ing with that of the learned Judges, that the 
proviso did oonsbibube quite clearly a oondi- 
tion precedent. To bake the consent of the 
Manager and the adhibition of his authority 
by his signature to the transaction —to take 
that point alone, it seems beyond question 
that it was most natural and proper, and in¬ 
deed necessary, that that agent should bo per¬ 
sonally satisfied, and alter invesbigation, 
should personally approve of the merits of bho 
transaction under which he was to dispose of 
a most important part of the real estate com¬ 
mitted to bis charge* It is further clear that 
in suoh oi’‘oumstaoce3 it would bo a misuse of 
language to describe his signing the contract 
and becoming bound as Manager and in that 
capacity dominus of the estate, as a mere 
provision of a formal character and of a pure¬ 
ly executory nature. The Manager s con¬ 
sent, authority, and signature went to the root 
of the alleged bargain which had been come 
to. In a very full and strong sense the pro¬ 
viso cited was a condition precedent to the 
transaction. 

The oases upon the subject are legion and 
one citation very properly noted in the judg¬ 
ment of Mulliok, J. may be hero repeated, 
namely that made from the judgment of Lord 
Parker (as he afterwards was) in the case of 
Von Eatzfeldt Wildenhurg v. Alexander (1). 

'* It appears to be well sobblod by bho autho¬ 
rities ” says that learned Judge that if the 
documents or letters relied on as constituting 
a contract contemplate the execution of a 
further oonbract between the parties, it is a 
question of construction whether the execu¬ 
tion of the further oontraob is a condition or 
term of the bargain or whether it is a mere 

(1) (1913) I Ch. 284; 81 L. J. Ch. 184; 106 liT. 43*. 
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exproRBioD of tbe desire of the parties as to 
the manner in which tbe transaotion already 
agreed to will in fact go through. In the 
former ease there is no enforceable contract 
either because the condition is unfulhlled or 
because the law does not recognise a contract 
to enter into a contract. In the latter case 
there is a binding contract and tbe reference 
to tbe mere formal document may be 
ignored.” 

Tboir Lordships reverb bo tbe question only 
again to note, however, that tbe proviso is, in 
their opinion, much more thau a condition 
precedent. 

This is a negotiation carried on by a civil 
officer who is not the owner of the ground and 
who is not acting either as master or principal 
of the person who is the owner of the ground. 
Accordingly specibc performance of any con¬ 
tract so entered into is an impossibility in law 
because the owner of the ground and the per¬ 
son in titulo dominni, namely the Manager, is 
no party to the contract which is asked to bo 
Bpeoibcally enforced. That is an end of the 
case in its legal aspect. 

But their Lordships think it right to add 
that on a matter of fact they see no reason to 
differ from the judgment of the iiigh Court 
whore it is stated:— 

“it must be borne in mind that the 
Manager in whom the estate svas vested 
at the date of the agreement was Babu 
Krishna Chandra Ghosh: this gentleman 
was no party to the agreement and so 
far as the evidence goes there is nothing to 
show that he was even consulted during the 
negotiations and before tbe agreement was 
entered into.” 

Further* it is permissible to think that if 
tbe Manager had been applied to he would 
have made just such enquiries as were made 
later by the Settlement Officer, Mr. Beid, 
when be was asked to report upon difficulties 
which emerged with regard to carrying tbe 
projected policy forward. Mr. Beid narrates 
tbe coufficb of opinion and otherwise between 
this Sitambari Society of the Jains and the 
Digambari Society. He refers to the litiga¬ 
tion that has occurred, to tbe intrusions which 
have been made upon tbe bill, as already 
alluded to in this judgment, and to the con- 
ffiet of title with regard to certain portions of 
it ; and he oOQoludes by stating in effect and 


quite frankly that he thinks the proposed 
lease is inadvisible and illegal. He then adds 
these observations :— 

The Digambar Society would proceed to 
erect new books some of them possibly adjacent 
to the already existing tonks which are managed 
by the Sitambars. Tbe Sibambars would of 
course object and would fall back on their 
rights, under the agreement of 1872. To en¬ 
force their legal rights, they would no doubt 
re-sort to violence, and very likely the site of 
every proposed new took would be the scene 
of a riot of greater or lesser magnitude. I 
understand that it is not the local authorities 
but the local Government who proposed to sanc¬ 
tion the lease of tbe hill to the Digambari Jains. 
In that case tbe latter authority would be put 
in the extremely invidious position of having 
flanotioned an agreement, tbe result of which 
must necessarily be rioting, possibly of a seri¬ 
ous character. With this prospect in view, U 
there is any doubt of tbe legality of tbe pro¬ 
posed lease, it is evidently one which cannot 
be carried through.” 

This citation has only been made to indicate 
the serious responsibility that would have rest¬ 
ed upon the Manager in becoming a party 
to such a transanotion and the necessity 
for his personally acting with much oir- 
oumspeotioD. It is not for this Board 
to express any opinion whatsoever upon 
the oonffioting points of policy or other¬ 
wise appearing in these discussions, but 
the futility of the attempt made on legal 
grounds in tbe present suit to have speoiffe 
performance of the bargain not made with 
the Manager at all, is now obvious. 

Tbe judgments of the Courts below are 
accordingly affirmed. 

There are two further points to which it 
may be neoessary brieffy to allude. Tbe 
negotiations canvassed in this information took 
place during the regime of Manager Np. I, 
in accordance with the opinion of tbe Board 
confirming that of tbe High Court no con¬ 
cluded agreement as tbe result thereof was 
ever arrived at. During the regime of 
Manager No. 2 a compromise was entered 
into of certain oonffioting rights and this 
compromise was recorded aed decree passed 
in accordance therewith on tbe 24th Febru¬ 
ary, 1909. Accordingly, the attempted bar¬ 
gain in the first regime came to nothing: 
the compromise in tbe second regime re- 
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suUed in a transfer of the hill to the res¬ 
pondent No. 2 and that bargain was duly oon- 
firmed by the Court. 

“ It must be taken that the compromise 
entered into with the Manager of the Palgunj 
Estate in Appeal No. 551 of 1914 and the 
conveyances made in pursuance thereof 'are 
binding on the Raja of Palgunj and his estate 
to the same extent as if the latter had been 
himself the contracting party.” 

These are the words taken from the judg¬ 
ment of Mulliok, .T., and their liordships are of 
opinion that It was an undoubtedly sound 
conclusion to be drawn as in these words :— 
“There was, therefore, an implied obliga¬ 
tion on the transferor not to derogate from 
the grant.” 

The Board is of opinion that the correct 
course was taken upon this point of the com¬ 
promise of the suit and upon the attempt of 
the Baja of Palgunj to interpose on the sub¬ 
ject. 

The last question raised is as to what is to 
become of the Bs. 50,000 which was transmit¬ 
ted in the form of a cheque for Bs. 50,000 on 
the Bank of Bengal by Pandit Mohan Krishna 
Dhar dated the 3rd November 1908, per a 
letter from him to the Private Secretary of 
the Lieutentanb Governor. The disposal of 
that remittance still stands upon the footing 
set out in the letter of the 6th September 
1910, by Mr. Gourlay, the officiating Secre¬ 
tary to the Government of Bengal, to Messrs. 
Morgan and Co. printed on page 15 of the 
Record. This letter concludes in the follow¬ 
ing terms :— 

“ I am, therefore, to request that you will 
be so good as to inform your clients that the 
arrangement proposed in November 1908, has 
fallen through and that the Accountant- 
General, Bengal, has been asked to refund 
them with interest at 4 per cent, (the Bank 
rate of fixed deposits), the sum of Bs. 60.000 
which they had paid as premium.” 

The right to ingather that sum still stands 
upon that letter and the money will no 
doubt be repaid upon demand by the proper 
authority accordingly. 

Their Lordships will humbly advise His 
Majesty that the appeal he dismissed with 

costs. 


Solicitor for the Appellants —Mr. Page 
Thomas. 

Solicitors for the Respondents—Messrs. 
Banken Ford & Co. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Skcond Civil Appeal No. 361 of 1922. 

September 13, 1923. 

Present : -Mr. Wazir Hasan, A. -T. C. 

GAUBI MISRA— Plaintiff—Appeli.ant 

versus 

MOHAN AND ANOTHER—Defendants 

—Respondents. 

Civil Procedure Code {Act V of 190S) 8. 11—Req judi¬ 
cata—iitile, vkether exhaustive — IsSfie, decision om 
whether te3 judioab*—Pro^wriy indispute iusubsequent 
suit, difjerentt effect of. 

The rule of res judicata as stated in seobioa 11 of 
the Civil Procedure Code is not exhaustive ; the seo- 
tioa does not supersede geoeral ptiaoiples of law oa 
the subject of res judioata. {p. 81.), col 1.] 

George Henry Hook v. Admmislrator.Qeneral of 
Bengal, ^0 lad. Caa. 631: 48 0 40l); 19 A L T. 866 ; 40 

M. L. J 4'28; 29 M. L T. 386 ; (1921) M. W. N. 8l3 ; 
33 C. L J 406; 3 U. P. L. R (P. 0.) 17 ; 28 Bom L. 

B. 648 : -ib 0. W. N. 915 ; 14 L. W. 221 ; 48 I. A. 187 
(P. G.): Ramachandra Rao v, Ramachattdra Rao, 67 
lad. Oaa 408; 45 M. 320; 80 M- L. T. 164 ; 26 0. W. 

N. 713 ; 85 Oh. J. 6i5 ; 16 L. W 1 ; (1929) A. I. R. 
(P C.) 80 : 20 A L. J. 69i : 48 M. L. J. 78 ; 24 Bam. 
L. R 693 ; 19 I A. 129 ^P. 0.), followed. 

The general principle underlying the rule of res 
judicata i^ that persona should not be harassed by 
continuous litigation about the same aubjeot-mattei. 
[p. 849, col 1.] 

Kanieswar Pershad v, Rajkumari Riittan Koer, 30 

C. 79 (P. 0.); 19 I. A 2 J4; 6 Sar P. C. J. 241; 10 Ind. 
Deo (N. S ) 63 (P. 0.), followed. 

Under the rule as laid down in section 11 of the 
Oivil Piocedure Code, it is not only the deoisiou of a 
suit which may constitute res judicata but the deci- 
siOQ of an isaue alone may operate as suoh, and it is 
immaterial that in the subsequent auit the property 
which is the subjeot-matter of the dispute is not 
identical with the property which was in dispute in 
the*previous suit. [p. 849, col. 2.] 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 26th July 1922, 


K. S. D. 


ppeal dismissed. 
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oonBrmirjM tibe decree of the Munsif, Fyzabad, 
dated the 6kh March 1922. 

Mr. A. Zaheer, for the Appellant. 

Mr. E. R. Qidtoai, for the Kespondente. 

JUDGMENT. —A abort pedigree may be 
given at the oufcaet : — 

JAI lUM MI3BA. 

_ I 


Kalka. Ra^yawan. a. B. C- 

_ J_ 

I ' ' I 

Ham Nath O-auri Misra 
deceased. Plaiatiff-appellant. 


z:_!_ 

I 1 I 

Hanoman. Guptar= Mahabir 

j widow defendant No Q. died ohildless. 

Jagdeo. 

! 

Mohan 

defendant No^ !• 

Gauri Misra, plaintiff, is the appellant. 
He has lost hie suit in both the Courts 
below. His claim was for the recovery of 
a half share in 20 bighas 12 biswas and 
10 hmoansis hirt\^nd specihed in list C attach* 
ed to the plaint by partition on the ground 
that it belongs to the joint family of which 
be and the defendants are members. It 
is -common ground that the property in suit 
was aoQuired in tbe name of Harbans some 
time prior to the year 1869. For the purpose 
of the decision of this appeal it may be stated 
that the substance of the plaintiff’s case is that 
on the date of the acquisition of the property in 
suit Harbans and bis brother, Rasyawan, form* 
ed a joint Hindu family and equally the sub¬ 
stance of the defence is that they did not. 
It should be mentioned that no plea of limita¬ 
tion was raised. The finding of the Courts 
below that there has been a disruption of tbe 
joint family since does not affect tbe merits 
of the case because it is common ground that 
there has been no actual partition of tbe pro¬ 
perty in suit. The only result of the finding 
is that what was joint tenancy according to 
the case of tbe plaintiff was converted into a 
tenancy*ln-oommon since the breaking of tbe 
joint family and there being no question of 
limitation as stated above the merits of the 
case are not in tbe least affected. The main 
question, therefore, is, Did Harbans and 


Rasyawan constitute a joint Hindu family on 
the date of the acquisition of the property io 
suit ? On the face of it this question is one of 
fact but the argument in appeal is that it is 
concluded by a decision of a competent Court 
between the parties, dated 5th April 1889 in 
favour of the plaintiff. That decision is evid¬ 
enced by Exhibits 5 and 6 produced by tbe 
plaintiff. Exhibit 6 is a certified copy of the 
judgment and Exhibit 6 is a decree following 
that judgment. These exhibits were denied 
by tbe defendants and tbe endorsement there¬ 
on made by the Court of first instance was 
“ to be proved.” This is startling. They are 
both certified copies of public record and 
should have been presumed to be genuine. 
Their genuineness was, however, not disputed 
before me. 1 have to decide whether these 
exhibits establish the plea of res judicata on 
tbe question already stated. 

A perusal of the pedigree will reveal that 
the defendant No. 1, who is the chief defend¬ 
ant in tbe case, is the grandson of Hanoman, 
defendant No. 2 being tbe widow of a deceased 
brother of Hanoman. Exhibit 5 proves that 
Hanoman brought a suit against the plaintiff 
for the recovery of possession of 5 bighas 1 
hiswa and 12^ biswansis of land in the Court 
of tbe Subordinate Judge of Fyzabad. On a 
comparison of the numbers of the plots then 
in suit and specified in tbe judgment under 
consideration with tbe numbers given in tbe 
plaint of tbe present suit, it will be found that 
the plots measuring 5 bighas 1 hiswa 12i 
biswansis then in suit formed part and parcel 
of birt lands measuring 20 bighas 12 biswas 
and 10 biswansis now in suit. Hanoman's 
suit was dismissed. The ground of tbe claim 
was that Qauri’s father, Rasyawan, had no 
share in the birt lands and that consequently 
the defendant was in unlawful possession of 
the plots then in suit. Qauri’s defence was that 
Harbans and Rasyawan were in union and that 
while they were in union the birt lands were 
acquired. One of tbe issues framed in that case 
was ’*Did Harbans and Rasyawan live in union 
or separation at the time of the purohase? This 
was issue No. 2. On this issue the decision 
of the Court was as follows :—‘T, therefore, 
find tbe second issue in bis favour i,e. Har¬ 
bans and Rasyawan lived in union at tbe time 
the birt was purchased.” In the end Hanoman's 
claim was dismissed. As I have said before, 
exhibit 6 is the decree following tbe judgment 
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of the 6bh April 1889. I am of opinion that 
this iucl^mont eebablishee bho plea of vps juJi- 
G<Ua on fcho question stated above in favour of 
tlie plaiutitf. 

It was argued at the bearing of this appeal 
tlmt bboro is no presumption bliat a joint 
family is possessed of joint family 
property. The argument may be oor- 
reot but it has no bearing on tbo question 
under consideration. Rightly or wrongly the 
Court in effect decided in the previous litiga¬ 
tion between the present plaintiff and the 
predec 0 Bsor-in-intero 6 t of tbo defendant No. 1 
that Harbans and Rasyawan were joint at the 
date of the acquisition of the property then 
in suit and that fact gave title to the defend¬ 
ant of that suit, that is, Gourl, in the birt 
lands. The five plots then in suit are iuolud 
ed in the present suit as well. It is agreed 
that the title of the plaintiff, if any, to those 
ffve plots is the same as his title to the other 
plots comprised in the birt tenure as a whole : 
that title being that on tbo date of the acquisi¬ 
tion of the birt lands Harbans and Rasyawan 
formed a joint Hindu family. I have no doubt 
that tins title was in issue then and decided 
in favour of the plaintiff, Guuri. 

On the plea of res judicata as a question of 
law two obsexvatioDB fall to be made. In the 
ffrst place, the rule as stated in section II of 
the Code of Civil Procedure is not exhaustive. 
The section does not supersede general prin¬ 
ciples of law on the subject of res judicata. 
This was made clear by their Lordships of the 
Privy Council in the case of George Henry 
Book V. Administrator General of Bengal (1). 
In a still later decision in the case of Ram 
Chandra Rao v. Ram Chandra Bao (2), Lord 
Buokmaster reaffirmed the proposition. The 
general principle, as stated by Lord Morris in 
the case ot Kameshwar Prasad v. Rajkumari 
Rattan Koer(3) is that persons should not be 

(1) 60 lad. Oaa. 631 ; 48 C. 499 ; 19 A. L. J. 866 ; 
40 M. L. J. 438 ; 29 M. L. T. 896 ; (1921) M. W. N. 
818 ; 83 C. L. J. 406 ; 8 U. P L. R. (P O.J 17 ; 93 
Bom. L. R. 648 ; 26 C. W. N. 915; 14 L. W. 291; 48 
I. A. Ib7 ^P. O.J. 

(2) 67 Ind. Cas. 408 ; 46 M. 820 ; 30 M. L. T. 151; 
26 0. W. N. 713 ; 85 0. L. J. 615 ; 16 L. W. 1; (1922) 
M. W. N. 359 ; (1922) A. I R. ; (P. 0 ) 80 ; 20 A. L J. 
684; 48 M. L. J. 78 ; 24 Bom. L. R. 693 ; 40 I. A. 199 
(P. 0 ). 

(8) 20 0. 79 (F. 0.) ; 29 1. A. 984 ; 6 8sr. P. 0. J. 
941 ; 10 Ind. Deo (N. B ] 63 (P. 0 ). 

I 0-107 


harassed by continuous litigation about the 
same subjeot-mattor. Nemo debel l-is vrxari 
pro una ei ladem caus<i. Secondly under bho 
rule as laid down in section 11 of bho Code of 
Civil Procedure it is not only the decision of 
thosuit which may constitute res fudic ita bub 
bho decision of an issue alone may operate as 
such. The issue which that Court decided in 
favour of bho present plaintiff certainly 
raised tho matter of bho then dofond- 
anbs’ title in respect of a portion ol 
the lands now in suit and that issue, as 
I have said repeatedly, was decided in 
favour of the present plaintiff. Tho matter, 
that is, the plaintiff's title to the J>irl lands, 
was clearly in issue then and decided as men¬ 
tioned above. The matter, therefore, being the 
same, makes no ditferonoe that the property 
in suit now is nob only the property then in 
suit but more than that. 

It is not disputed that if the question of the 
title is decided in favour of the plaintiff bis 
share in the lands in suit is half for the pos¬ 
session of which by partition he prays. There 
was no other issue in the case. 

I allow the appeal, sob aside the decrees 
of tbe Courts below and decree the plaintiff’s 
suit with costs throughout- 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals prom Original Orders No. 151 
OP 1922 AND Nos. 25 and 26 of 1923. 

March 15, 1923. 

Present :—Sir Lancelot Sanderson, Chief 
Justice, and Mr. Justioe Biebardson. 

GOVIND DAS PITY—Appellant 

versus 

JARDINE SKINNER & CO.— Respondents. 

Insolvency^ Composition betioecn insolvent and credi¬ 
tor—Guarantor jor paymtnt—Default in payment— 
Adjudica Hon annul led— QuarantoPt lia biliiy of Juris, 
diction <f Insolvency Court—Presidency Towns Insol¬ 
vency Act {111 of 1909), s. 30 (2), 

A psison who makes himself liable as a guarantor 
tbe payment of a oomposibion is insolvesoy, does 
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not by 90 doiog roadet him^ett siibjeot to the jam- 
diotion of the Insolvenoy Court so as to be liable to be 
dealt with for ojotempb of Court, if ha does not Oirty 
out any order made under auoh jurisdiotion. [p. 364, 
ool. l.j 

Upon the execution of a deed of oomposltion between 
an iesoWeat and his oreditors a person became guaran¬ 
tor for payment of the amounts which the insoWent 
was to pay and the adjudtoatirm was annulled. No 
payment, however, was made, and, on an application 
under seotion 80 (2) of the Presidenoy Towns Insol* 
venoy Aot, by one of the oreditors, the guarantor was 
directed to pay, and, on his failure to do so, the Court 
readiudged the debtor insolvent, and allowed time to 
the guarantor and insolvent to pay- No payment 
having been male, the order leaijudging the debtor 
insolvent was. on the applioation of a creditor vacat¬ 
ed, and the writ of attachment was issued against 
the guarantor for failure to comply with the order of 
payment. On appeal by the guarantor : 

Held that the order le-adiudging the debtor insol¬ 
vent bad the eSeot of putting the composition deed 
to an end, and of discharging the guarantor from 
liability thereunder, [p. 854, ool. 2.] 

Appeals against the orders of Mr. Justice 
Greaves, in lusolvenoy Proceedings, dated 
respectively the 31st August 1922, 6th and 
7th February 1923. 

Mr. A. N. Ckaudhuri (with Mr. B. Basu), 
for the Appellant. 

Mr. John Langford James (with Mr. K. T. 
Khaitan), for the Kespondents. 

JUDGMENT. 

Sanderson, C. J.— In this matter there are 
throe appeals, Nos. 151 of 1922, 25 of 1923 
and 26 of 1923. Appeal No. 151 of 1922 is 

against an order made by my learned brother 
Mr. Justice Greaves on the 31st of August 
1222, whereby he directed the appellant 
Govind Das Pity to pay the sum of Bs. 3,760 
to Messrs. Jardine Skinner & Co., on or 
before the 13bh of November 1922. 

The next appeal, No. 25 of 1923, is against 
an order made by the learned Judge, on the 
6th of Februaiy 1923, whereby the learned 
Judge directed that a previous order, which 
he bad made on the ‘ilsb of November 1922, 
should be vacated, and the third appeal, No. 
26 of 1923, is against an order which the 
learned Judge made on the 7bh of February 
1923, directing that a writ of attachment 
should issue against the person of the AppeU 
laut to the Sheriff of Calcutta authorizing 
him to attach the person of the Appellant and 


bring him up before the Court to be dealt with 
according to law for having failed to comply 
with the order dated the 31flb August 1922, 

The facts of this case are, to say the least 
unusual: It appears that certain persons, Bhim- 
raj Bamprotap and Bangsidhar, carrying 
on business in co-partnership in piece goods 
in Calcutta, were adiudicated insolvents on 
the 3l6t of October 1910. On the lObh Decem¬ 
ber 1910, a deed of composition was entered 
into by the insolvents of the first part, the 
Appellant Seth Govind Das Pity, referred 
bo therein as “ Guarantor " of the second 
part, and the several creditors whose names 
were entered in the second column of the 
schedule to the deed, who had executed 
that deed, of the third part, lb recited the 
insolvency, that the estate of the insolvents 
had vested in the Official Assignee, that the 
debtors had proposed bo pay a composition 
bo their creditors on their debts set forth 
in the schedule of six annas in the rupee 
payable at the time and in the manner 
mentioned in the deed: and, then there 
was this recited : " Whereas the said guaran¬ 
tor has agreed bo join in these presents for the 
purpose of guaranteeing bo the creditors the 
due payment of the said composition, this in¬ 
denture wibnessetb as follows: 1st. That the 
debbore and the guarantor jointly and several¬ 
ly covenant with the creditors, and each of 
them bo pay to the said'oreditors, and each of 
them a composition of six annas in the rupoo 
upon the amounts of their respective debts fi^ 
ed and settled at sums mentioned in the ^ swd 
schedule, such payment to be made within* a 
month from the date of the order revoking, an¬ 
nulling or setting aside the aforesaid adjudica¬ 
tion order or determining, dismissing or pubbmg 
an end to the aforesaid insolvency ptooMdingS 
now pending in the said High Court^ of Jndi- 
cature at Fort William in Bengal in its Insol¬ 
vency Jurisdiction.” Then there was the 
ordinary covenant by the oreditors that ^ they 
should abstain from bringing actions m the 
events provided for. 01. 3 provided: If 
when the said composition shall have own 
duly paid bo the oredibora respectively tMn 
the debtors and their heirs, executors, aa- 
ministrabors, representatives and 
and effects shall be released and disohargeo 
from the several debts and liabilities now 
owing from or inourred by tho debtor® 
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claims or demands in respect or on account 
thereof." Cl. 5 provided : "The guarantor 
■will be considered as the trustee of tho 
settlement and is hereby empowered and 
authorised by the debtors to take over the 
estate of the said insolvents from the Official 
Assignee of Calcutta or from any other person 
or persons who has or have or may hereafter 
have any of the properties, estate or effects of 
the debtors or any of them and also to demand, 
realise, recover, sue for and have all debts 
and outstandings which the debtors or any of 
them or which the said Official Assignee by 
virtue of the aforesaid vesting order is nosv 
entitled bo and also to give all effectual re¬ 
ceipts and discharges . Cl. 7 provided: 

The debtors and each of them will see and 
take steps to have all their properties and 
Gstate and effects now vested in the Official 
Assignee vested in the guarantor and will 
execute all deeds and documents that may 
from time to time be required by the 
guarantor in that behalf." The last clause, 
Cl. 9, provided : “ If the debtors and the 

guarantor make default in payment of the 
composition or tho costs in accordance with 
their covenants in that behalf hereinbefore 
respectively contained or if the adjudication or 
insolvency proceedings aforesaid be not set 
aside, annulled, quashed, dismissed or deter¬ 
mined by the end of February one thousand 
nine hundered and eleven, the foregoing re¬ 
lease shall be void and and of no effect and 
the creditors and each of them respectively 
shall be. remitted to and be entitled to exer¬ 
cise as regards their respective debts all 
such rights, and remedies as they and such of 
them would have been entitled to exercise 
if these presents had never been executed 
but without prejudice in any way to the 
rights of the creditors against the guarantor 
or to his liability under the covenant by him 

hereinbefore contained. 

By an order of the 14th September 1911 
the composition was approved by the Court, 
and a copy of the deed was attaohed to the 

order, and marked A." 

It is to be noted that the deed of composi¬ 
tion provided not only that the Appellant 
should be the guarantor of the payment, which 
the debtors had undertaken to make in pur¬ 
suance of the composition, bub also that the 
guarantor was to be the trustee of tho settle- 


mont, and thor-loro ho afiflumoJ a dual capa¬ 
city. 

In tho first plnoo. the appellant was a 
guarantor or Puroty for tho amounts, which 
tho insolvents wore to pay : and in the second 
place, ho assumed tho position of a trustee for 
the purpose of collecting the assets and tho 
effect of the insolvents from the Official Assig¬ 
nee. or from any other person or persons who 
migl'.t have any offoofes of tho insolvent in his 
or their possession : and, in my opinion, the 
form, in which this deed of composition 
was made, has given rise to a considerable 
amount of difficulty in this case. 

The facts wbiob are necessary for mo to 
state are as follows The adjudication ac¬ 
cording to the terms of the deed ought to 
have been set aside by the end of February 
1911, but it was not in fact annulled until the 
14th of September 1911, when the Court by 
an order of bhat-date annulled the adjuilioafcion 
made on tho Pistol October 1910, directed 
the Official Assignee to make over the assets 
belonging to the estate of the debtors to the 
trustee named in the deed, upon the trustee 
furniahing security to the extent of the 
amount of the assets to be made over to him, 
to the satisfaction of the Registrar of this 
Court : so that on the 14th of September 
1911 the adjudication in insolvency was 
annulled. The appellant gave security to 
the satisfaction of the Registrar in September 
1911. As far as the respondents are concerned, 
no steps were taken by them bo enforce the 
provisions of the composition deed until the 
29bh of July 1922. Then an application was 
made bo my learned brother Mr. Justice Grea¬ 
ves under section 30 (2) of the Presidency 
Towns Insolvency Act: and, the application 
was for an order that “ the debtors and the 
trustee aforesaid (i. e., the appellant) should 
pay bo Messrs. Jardine Skinner &Co., the sum 
of R 9 . 3.750 with interest within three days 
from the date of tho order to be made on the 
application, and in default thereof the said 
debtors and trustee should be committed for 
contempt." The second part of the applica¬ 
tion was for an order that the debtors should 
be re-adjudged insolvents and the annulment of 
the adjudication order should be set aside and 
the order for composition should be set aside 
and that such further or other orders mighbbe 
made as to the Court might appear proper, 
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The learned Judge deaifc with the first part 
of that application on the Slstof August 1922, 
and he made an order, as I have already said, 
that the appellant should pay the sum of 
Rs. 3,750 to Messrs. Jardine Skinner & Co. 
As far as the debtors were concerned, the 
learned Judge allowed the application to stand 
over to see what the effect of the order, as 
far as the guarantor was concerned, would be. 
The sum was not paid ; and, the matter was 
brought before the learned Judge on the 2l8b 
of November 1922. Thereupon, the learned 
Judge dealt with the second part of the appli¬ 
cation which I have already read, and he 
made an order as follows: " It is ordered 
that the order made herein and dated the 14th 
September 1911, approving the composi¬ 
tion therein mentioned be and the same 
IS herflby vac&tod aod it is beroby further 
ordered that an adjudication order be 
made against the said Bhimraj Ramprotap 
and Bangsidhar : and it is further ordered 
that this order be nob drawn up or com¬ 
pleted for a period of a fortnight from the 
date hereof in order bo enable the said Govind 
Das Pity or the said insolvents in the mean- 
bime fco pay bo the said creditors Jardine 
bkmner & Co., the sum of Rs. 3,750 pursuant 
to the said Order dated the Slat day of August 
last and in the event of the said sum of 

within the time afore¬ 
said the order of adjudication of the said 
insolvents hereby made do stand vacated.” The 
result of that was that the order was nob to 
be drawn up for a fortnight: if the sum of 
Rs. 3,750 was paid within the fortnight the 
order of the 2l8b of November was bo be 
vacated. If that sum was not paid, then the 
effect of the learned Judge’s order was that 
the composition, which had besD approved, 
should be set aside aud the debtors would be 
adjudicated insolvents. The money was not 
paid_ within the fortnight. The result was. in 
my judgment, that but for what happened 
atterwards, there was an end of the composi- 

felon deed and the debtors were adjudged in- 
solvents. 

The fortnight’s time, which was prescribed 
by the learned Judge, expired on or about the 
6 th of Deoembav 1922. On the i9th of 
January 1923, Messrs. Jardine Skinner & Co 
gave notice^ that they would apply for an 
order thab the time given for payment by 


the order of the 2l3t of November 1922 
should be extended and that the order might 

not be drawn up or come into effect sine die 

m the prooeeJings against the trustee Govind 
Das Pity taken by the applicant be completed 
and thereafter till further orders : and 
that m the alternative the said order be 
vacated, and for such further and other 
orders or directions as bo the Court might 
seem fib, and that the debtors end the trustee 
should pay bo the applicant the costs of and 
incidental bo the application.” That came 
before the learned judge on the 6bli February 
1923, and the learued Judge came to the oon- 
clusion that inasmuch as his order of the 2lBt 
November 1922, had not been drawn up, al- 
tDoagh in faob it had been settled, he had 
jurisdiobion to alter the order which be had 
made on the 2l8t of November, with the reenlt 
that he directed that the order of the 2Ut of 
November 1922 should be vacated. The 
ground of his decision was that, as the appel¬ 
lant had made himself personally liable under 
the deed of oomposibion. the learned Judge 
thought that he ought not to allow him to es- 
cape from that liability inasmuch as there 
was no doubt that the order of the 2l8b 
No vena her 1922 was made so far as the appli- 
oants He., to say, Messrs. Jardine Skinner & 
Co ) were concerned under a misapprehension 
of what the effect of thab order would be with 
regard to the appellant: in other words, 
Messrs. Jardine Skinner & Co, had discovered 
that the result of they* application to the 
learned Judge on the 2i3b of November 1922 
and of the order which the learned Judge 
naade upon it was that the composition deed 
was at an end, aud that the liability of the 
appellant was at an end r an3, having dis¬ 
covered that, they applied to the learned Judge 
feo vacate the order, which he bad previously 
made, at the instance of Messrs. Jardine 
f^kinner & Co. Thfire is one other fact which 
I have to mention before I deal with the 
merits of these appeals* Having set aside the 
order of the 21at of November 1922, the 
learned Judge, on the 7th February 1923, 
directed that a writ of attachment shonld 
issue against the appellant inasmuch as he 
had failed to comply with the order of 
payment made on the 3lsb of August 1922. 

The first point that was taken in this case 
was that the learned judge had no jurisdiofeion 
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to make an or.loi* (or paymont against the ap¬ 
pellant on the Slat o( August 192-2. 

The learned Judge came to the oonolusion 
tnat ho had jurisdiotion. He said : “ In my 
opinion he is a tiustea for the reasons indicated 
above and he is a trustee for all the creditors 
who signed the deed. Then so far as the 
question of suit is oonoerned it seems to me 
that having regard to the provisions of r. 124 
of the rules under the Presidency Towns Insol¬ 
vency Act, the creditors are expressly preclud¬ 
ed from proceeding by suit and it seems to 
me that the words of that rule are quite clear 
and can bear no other interpretation. I think, 
therefore, that so far as the trustee is concern¬ 
ed the only remedy of the creditor is by pro¬ 
ceedings under section 30.” Then he proceed¬ 
ed to discuss whether the trustee had received 
any assets of the estate : and then be said : 

To my mind that is not material if you 
have regard to the express terms of the 
covenant under clause 1 of the composition.*’ 

1 agree with the learned Judge that if 
this application is to be regarded as an appli¬ 
cation by a creditor against the trustee under 
the composition deed as such trustee, then 
the procedure, which was adopted, namely, 
of applying to the learned Judge under section 
30 (2) of the Presidency Towns Insolvency 
Act was correct, and the learned Judge had 
iurisdiotion to deal with the application. But 
1 have already mentioned that in this parti¬ 
cular case the appellant was in the first place 
a guarantor in the real sense of the word, 
having entered into a personal liability to pay 
the amount specified in the composition deed: 
and, in the nest place, he was constituted a 
trustee to collect the assets. Now, there is no 
finding by the learned Judge that the appellant 
bad received any assets of the estate and had 
not distributed them according to the deed of 
oompositioD. There was an allegation on the 
one hand that he had received such assets : 
and there was a denial on the other hand that 
be bad received any assets, but there is no 
finding by the learned Judge either one way 
or the other. The learned Judge held that 
the appellant was liable by reason of bis 
personal covenant under clause 1 of the deed 
of oompositlon. 1 need not read that clause 
again. Clause 1 of the deed is the clause which 
constitutes the Appellant's personal liability as 
a guarantor. By that clause be made himself 


personally liable to the creditors and to each 
of them, to pay to the said creditors and eaoli 
of them a composition of six annas in tho 

.such payment to be made 

within a month from the date of the order . 

. . . annulling tho adjudicatioa.'* Tl)e 

learned -ludge, therefore, in my judgment, 
held tho appellant to be liable in his capacity 
as guarantor and by virtue of the persona! 
covenant into which ho had entered as such 
guarantor : and the appellant was not held 
liable in his capacity of trustee, inasmuch as 
the learned Judge considered it immaterial to 
decide whether he had received any assets of 
the debtor s estate. Now, under those oircum- 
stances, in my judgment, it ie, to say the 
least, doubtful whether the learned Judge had 
jurisdiction under section 30(2) of the Presi¬ 
dency Towns Insolvency Act to deal with the 
alleged personal liability of the appellant as a 
mere guarantor of the amounts, which the 
debtors had covenanted to pay in the compo¬ 
sition deed. 

There is a case in English Courts, Eg^ 
parte Mirabita : re Dale (1). It is a 

judgment by the Chief Judge of the Court of 
Bankruptcy, Sir James Bacon, with reference 
to section 126 of the Bankruptcy Act of 
which is, in material respects, similar to sec¬ 
tion 30 ^2j of the Presidency Towns Insolvency 
Act. ^ That section runs as follows :—“The 
provisions of any composition made in pursu¬ 
ance of this section may be enforced by the 
Court on a motion made in a summary 
manner by any person interested, and any dis¬ 
obedience of the order of the Court made or 
such motion shall be deemed to bo a contempt 
of Court. Id that case the learned Judge 
was considering an application which was 
made by a creditor against a person called 
Fenwick, who had joined in the deed of 
composition as a surety : and, the learned 
Judge said this : The Court has power to en¬ 
force the payment of the composition by the 
debtor, and by the trustee if he has in his hand 
the money with which to pay it, though of 
course ho cannot be compelled to pay it out 
of his own pocket. If tlie composition is not 
paid when it becomes due, it is his duty to 
sue the surety at law upon his covenant. Ap¬ 
plication should be made to the trustee to do 

fl) (1876) 20 Eq 772; U L. J. P. K. 119; 33 L. T. 
60; 38 W R. 864. 
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this, and if he refuses, the Court can compel 
him to discharge his duty." The ratio deci¬ 
dendi was stated as follows :— I think that 
the application against the surety is wholly 
without authority and entirely contrary to 
principle. A man who becomes surety for 
his friend for the payment of a composition 
does not by so doing make himself subject to 
the jurisdiction of the Court of Bankruptcy. 
There is no necessity for resorting to this 
extraordinary proceeding." That reasoning, 
in my judgment, is applicable to the construc¬ 
tion of section 30, sub-section (2) of the 
Presidency Towns Insolvency Act. It is to 
be noticed that the sanction provided by the 
section is a drastic one; because if an order 
is made under section 30 (2), and any disobe¬ 
dience of that order occurs, that disobedience 
may be dealt with as a contempt of Court. 

It is a novel proposition, in my experience, 
that a person who has made himseU liable as 
a guarantor for the payment of a composition 
in insolvency, should be subject to the insol¬ 
vency jurisdiction so as to be liable to be dealt 
with for contempt of Court, if he does not 
carry out any order made under such juris¬ 
diction. I have already stated that it appears 
to me that the learned Judge did nob hold the 
appellant liable as a trustee by reason of bis 
having assets of the estate in his hands, but 
cn the ground that be bad entered into a 
personal covenant as guarantor. I have seri¬ 
ous doubt whether the learned Judge had any 
jutisdiotioD in a prooeodiog under section 30 
(2) of the Presidency Towns Insolvency Act to 
make the order of the Slst August 1922, on 
that ground. 

Id any event, having regard to the facts of 
this case, assuming for the sake of my judg¬ 
ment that the learned Judge had jurisdiction, 
in my opinion the order ought not to have 
been made. I need not re-capitulate all the 
facts which lead me to this oonoluaion, I have 
stated them at the beginning of my judgment; 
the scheme of composition was made so long 
ago as the 10th of December 1910. By its 
terms the composition was to be paid within 
a month from the date of the order annulling 
the adjudication order. The adjudication was 
annulled on the 14th September 1911 ; and it 
was not until the 29bh July 1922 that the 
respondents applied for the covenant to be 
enforced against the appellant. The learned 


Judge held that this long delay was not ex¬ 
plained. Under these circumstances, in my 
judgment, the peculiar jurisdictiou under section 
30 (2) of the Presidency Towns Insolvency 
Act should not be exercised against the ap¬ 
pellant, in his capacity as guarantor, eveu 
assuming that the Court has jurisdiction to 
deal with such a matter under that section. 

The matter, however, does not rest there. 
The respondents, Messrs, Jardine Skinner & 
Co , applied to the learned Judge to set aside 
the deed of composition and to re-adjudge the 
debtors insolvents, and the learned Judge pro¬ 
ceeded to do so on the 21et November 1922, 
Consequently the appellant’s liability under 
the covenant came to an end. Then without 
any further facts but merely because it 
was alleged that the respondents bad miscon¬ 
ceived the effects of the order, for which they 
had applied, the learned Judge vacated the 
order of the 2l9t of November 1922, and 
revived the liability of the appellant Mr. Pity, 
and on the next day be issued a writ of attaoh- 
meob on the ground that he had failed to 
comply with the order of the Slsb of August. 

It was argued that the learned Judge had no 
jurisdictiou to vacate or alter the order, which 
be had made on the 2lBb November 1922. It 
is nob necessary for me in this appeal to de¬ 
cide that question and 1 assume for the pur¬ 
pose of my judgment that he had jurisdiction 
to vacate the previous order inasmuch as the 
order bad not been completed or perfected, 
but with much respect to the learned Judge, 
I cannot think that the order of the 2l8t 
November 1922, ought to have been vacated, 
having regard to the oiroumsbanoes of this 
case. The order of the 2lBfe of November 1922 
had been made upon the application of the 
respondents themselves, and having 
to the fact that such a long period had elapsw 
sinoe the deed of composition was entered into 
and approved by the Court, during which no 
steps bad been taken to enforce the oovenaiw 
against the appellant, I see no sufficient ground 
for setting aside the order which the respon¬ 
dents themselves bad applied for. 

For these reasons in my judgment these 
appeals ought to be allowed, aud the ord^s M 
my learned brother, dated the Slab of August 
1922, the tth of February 1923 and the 7th of 
February 1923, should be set aside. 
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As regards oosbs, it seenis to inv> that if the 
appellant bad oomplied with the loarnod 
Judge's order of the Slst of August 1922. 
subjoob bo his right of appeal to bhis Court, a 
large part of those prooeediugs would have 
been unnecessary. Having regard to the oiroum- 
stanoes of this case we are of opinion that the 
proper order to make iu this matter is that the 
parties must bear his and their own costs both 
of the proceedings in this Court ond in the 

Court of first instance. 

Richardaon, J.— I agree that the appeals 

should succeed. 

Tw Q a A^pCHlS dtiOWBcl, 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 284 op 1922. 

September 13, 1923. 

Present Mr. Wazir Hasan, A. J. C. 

BAM NATH and another— Plaintiffs— 

Appellants 

versus 

DAMODAB PBA3AD and others— 

Defendants—Bbspondents. 

CaUraei AU {IX of 1872) s. Q6—Agreenient discover- 

Uiobe voidr^Reatoration of beneftt^Djacovery, date 
Limitation, commencevient of—Btndu Law^Jotnt 
family-^Mortgage by adult members, acted upon for 
Hveral years, declared void, effect of. 

If an aareeiiieQt is void ab initio the disoovety that 
it \l so, wUhiu the meaning of .eotion 65 of the Coc^ 
traot Aot, must be held to have been made at the 
date of the agreement, beoauae the parties must be 
nresumed to have known the la-w. Bat the epeoial 
?iroumatanoea of a case may enable the Coatt to say 
that the discovery was later than the date of the 
agreement itself, [p. 857, ool. 2.] 

Sarnath Kuar V. Indar Hahodur SinjA. 71 Ind. 

Ca9.*629; L. B. 50 I. A. 69; (1022) A. 1. 403; 

Q A A A L. B iPC.) 270; 9 0. L J. 652 : 44 M L. J. 

isi 37 a L. J. ke: is A.'ng; a7 o w. n 949; is 

li w. 388; 26 o. 0. Q2S; 83 M. L h 

Anna^^da Uohau Boy v. Oour Mohan 
flas 499 Ifc B* 50 I. A, 239; 2L A. L. J- 71^ 4 P. L T, 
Sm* (1998) A. I. B. (F 0.) 189: (1923) M. W. N. 803; 
45 M. L. J. 617; 36 Bom. L. E. 1269; 88 M L. T. 
365; 60 0. 929 (P-0.), referred to. 


A mortgage executed by the adult members of a 
joint Hindu family was noted up)n for several joars, 
the mortgagee being put in possession of the mort¬ 
gaged property. It was then hold to be void for want 
of legal neoes:4ity: 

ZZt'Id. that fjt the pjrpjsea of section 65 of the 
Contract Aot the mortgage was discovered to be void 
only when the deoisiou of the Court was pronouooed. 
[p. BSS. col. 1 J 

Appeal against the judgment of tlio Subor¬ 
dinate Judge, Sulbanpur, dated the 6bh May 
1922. 

Dr. J. N. Misra, for the Appellants. 

Mr. Biskeshwar Nath Srivastava and Mr. 
Uyder for the Respondents. 

JUDGMENT. —This is a second appeal by 
the plaintifls. A short pedigree may be given 
at the outset of this judgment. 
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By a deed of the 17th August 1903 Daljit 
Singo, 8heopal Singh, Jagmohan Singh and 
Suraj Bali Singh made a usufructuary mort¬ 
gage of certain specified plots of land measur¬ 
ing 9 higha-i situate in Mauza Gulaibha, 
r'argana Chaida, District Sultaopur, for a sum 
of Rs. 950 in favour of Damodar Pershad 
defendant No, 1. The mortgagors formed a 
joint Hindu family and the property mort¬ 
gaged bolongod to that family. The mort¬ 
gagors were the only adult male members 
of the family at the time. In pursuance of 
the mortgage, Damodar Pershad entered into 
the possession of the property. On the 5th 
<fuly 1920 he assigned his mortgagee rights to 
the plaintiffs by a deed of sale of the date. 
On Damodar Prasad’s vacating possessio i 
after the sale mentioned above, Jagmohan 
riingh and Suraj Bali Singh, defendants Nos, 2 
and 3 respeotively, and other members of the 
family, that is, defendants Nos, 4, 5 and 6 
entered into possession of the property in 
question; in other words the plaintiffs oould nob 
get possession of the property. They conse¬ 
quently brought the suit, out of which btiis 
appeal arises, for the recovery ot the gum of 
Rs. 950 together with some interesb against 
the defendants. In the alternative they asked 
for a decree for possession of the mortgaged 
property. Two of the original mortgagors, 
Daljit Singh and Sheopal Singh, died childless 
some time ago. There were several dalenoea 
to the suit, all of which need not be consider¬ 
ed DOW. 

The Court of first instance found that the 
property mortgaged was ancestral joint family 
property, that there was no legal necessity for 
making the mortgage of the 17th August 
1908 and consequently no decree for posses¬ 
sion oould bo passed, the mortgage being 
Void altogether. That Court, however, 
granted a simple money-decree for Rg. 1,007 
in favour of the plaintiffs against defendants, 
Jagmohan Singh and Suraj Bali Singh 
aod disohargod the other defendants. Jag- 
mohan Singh and Suraj Bali Singh prefer¬ 
red an appeal against that decree. All per¬ 
sons, who were party to the suit in the Court 
of first instance, were made party to that 
appeal. One of the plaintiffs, dalik Ram. had 
died. His son, Sri Bhagwan, was made res¬ 
pondent No. 2 in the appeal. He preferred 
an objection against the decree of the Court 


of first instance in so far as it discharged 
Damodar Pershad defendant No. 1. The 
lower Appellate Court allowed the appeal and 
dismissed the plaintiff s suit altogether by 
its decree dated the 6bh May 1922. This is an 
appeal against the last mentioned decree. The 
eole ground oo which the decision of the 
Court below is based is that the plain¬ 
tiffs claim for a money-decree is barred by 
limitation under Article 116, Schedule I of 
the Indian Limitation Act. Following the 
decision of a Bench of this Court in the case 
of Gajodhar Bak^h v. Gauri Shankar (1) the 
Court below has held that the mortgage of 
the 17th August 1908 was void ab mttio and 
consequently limitation under Article 116 
began to run from the date of the mortgage 
and the suit brought more than six years 
after that date is barred by time. There is 
DO doubt that the decision referred to above 
dearly supports the view taken by the learn¬ 
ed Subordinate Judge and 1 venture to think 
that that decision is correct so far as it goes. 
In this Court the claim for a money-decree 
has been based not on any breach of contract 
which might attract the application of Article 
116 to it but upon the provisions of section 65 
of the Indian Contract Act (IX of 1872) and the 
recent decision of their Lordships of the Privy 
Council in the case of Hamath Kuar v. Indar 
Bahadur Singh (2) on appeal from a decision of 
this Court is relied upon. According to that 
decision section 65 deals with (a) agreements 
and (6) contracts. By clause (A) of section 2 of 
the same Act an agreement enforceable by 
law is a contract and by clause ( 0 ) an agree¬ 
ment nob enforceable by law is void. It fol¬ 
lows in the present case that the mortgage of 
the 17th August 1908 is void lor the reason 
that it is an agreement not enforceable by law. 
Sir Lawrence Jenkins, in delivering the judg¬ 
ment of the Privy Council in the case mention¬ 
ed above observed that it was " an agreement 
that was void in that sense from its inoeption/' 
Under section 65, therefore, the right to the 
recovery of the money advanced as consi¬ 
deration of the agreement of the 17tb 

(l) 61 ind. Cas. 906 ; 8. 0. L. J. 81. 

(9) 71 lad. Cas. 699 ; L. B. 50 I. A. C9 ; (1033) 

A. I. R (P. 0.) 403; 9 0. & A. L. R. (P. a) 970; 9 0. L. 

J. 662 : 44 M. L. J. 489 ; 67 0. L. J. 346 ; 46 A- 179 : 

27 0. W. N. 949 ; 18 L. W. 383 ; 26 0. 0. 298 ; 88 
M. li. T. 216 (P. 0.), 
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Aufiuefc 1908 arose when that agreement was 
discovered to bo void or unenforceable by 
law and the liability of the person, who recei¬ 
ved it to restore it, arose simultaneously. 
This does not appear to have happened at 
any moment earlier than the proc'^edings in 
the pres-'nt case. As observed already, the 
mortgage in question was made by all the 
adult members of the family. It was follow¬ 
ed by mutation of names in the revenue 
records in favour of the mortgagees who 
admittt^dly entered into possession and con¬ 
tinued in it for a period of about 19 years 
without any protest as to the invalidity of the 
mortgage on the part of the mortgagors. I 
must hold therefore that the parties to the 
agreement of the 17th August 1908 accepted 
it as a valid contract and it was only by the 
decision of the pica of its invalidity raised by 
the defendants, Jagmohan rfingh and Suraj 
Bali Singh, by the Court of first instance 
tliat the mortgage of the l7th August 1908 
was discovered to be void. The limitation, 
therefore, began to run from the date of that 
decision and whichever article may be ap¬ 
plied to it the claim for a money decree 
against Jagmodan Singh and Suraj Bali Singh 
is well within time. 

In this connection another but a later deci¬ 
sion of the same tribunal in the case of 
Annnnda ^lohan Boy v. Gour Mohan Mullick 
(3) should not be lost sight of. It was held 
in that case that a contract by a Hindu to sell 
immoveable property to which he is the then 
nearest reversionary heir, expectant upon the 
death of a widow in possession, and to trans¬ 
fer it upon possession accruing to him is void. 
So far this decision is in consonance with the 
case of BarnaVi Kuar v. Indar Bahalur 
Singli (2) already referred to, The issues as to 
whether the plaintiff was entitled to a 
refund of the amounts which he had in fact 
paid or any of them and whether his 
rights were barred by limitation were 
abandoned by him in the Court of first in¬ 
stance and this abandonment was adhered to 
in appeal by him to the High Court from the 
decree of the Court of first instance. When 
the matter went in appeal to the Privy 

(8) Ind. Cas. 499; Xj B. 60 L A. 239; 21 A. L. J. 
718; 4 P. D. T. €09; (1928) A I. R, (P.C ) lb9; (1928) 
M. W. N. 808; 46 M. L. J. 617; 25 Bom. L. R. 1269; 
88 M. Ij, 'i'. 866; 60 C. 929 lP.O.>. 

I C—108 


Council the plaintiff-appellant asked for per¬ 
mission to recall the abandonmenb of the 
issues and “so to allow in some shape or form 
discussion, if not proof, of the remaining 
issues in the case, the object being to show 
that there were, or might be circumstances 
in whioh it possibly could beheld that the 
time of the discovery of the illegality of the 
contracts was not the time when the con¬ 
tracts were made and the parties knew the 
law or must be presumed to have known it, 
but at a later date (what date, their 
Lordships are not exactly told).” Their 
Lordships of the Privy Council refused 
to grant the permission asked for. With 
regard to the case of Barnath Kuar v. 
Indar Bahadur Singh,C^) Lord Sumner said;— 

*' In that case, however, there were special oir- 
cumetanoos wholly different from those in the 
present case, circumstances whioh were proved 
in evidence and were sufficient for their 
Lordships to act upon and to enable them to 
say that the discovery in the case was later 
than the date of the contract itself. There 
has been no suggestion anywhere in the oourse 
of the present proceedings that any such facts 
occurred as could alter the view which must 
normally be taken of the meaning of the word 
^discovery and of the time at which that dis¬ 
covery must be held to have occurred,” Nor¬ 
mally therefore if an agreement is void ah 
initio the discovery that it is so must be 
held to have occurred at the date of the agree¬ 
ment because the parties must be presumed 
to have known the law. But the special cir¬ 
cumstances of a case may enable the Court to 
say that the discovery was later than the date 
of the agreement itself. What are the facts of 
the case before me ? As 1 have said before, the 
mortgage was made by all the adult members 
of a joint Hindu family It was acted upon 
by the mortgagee’s entering into possession, 
obtaining mutation of names on that basis 
and continuing in possession for about a 
period of 12 years. The agreement has been 
bold by the (^ourt of first instance to be void 
on the ground that the mortgagee failed to 
establish legal necessity for the transaction. 
But whether legal necessity existed or not is a 
matter of proof which would ordinarily be 
adduced at the time when the validity of the 
mortgage is assailed and the finding of 
the Court as to its validity or invalidity 
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would rasli on the evidenoe so adduced. 
The mortgagee in the present case attempt¬ 
ed to ehow that there was legal oeoessity 
for the mortgage but tho decision of the 
Court of 6rst instance was given against him 
on that issue. It was only then that the 
mortgage in question was in fact discovered 
to be void in law, though when so discover¬ 
ed it must be taken to have been void from 
its inception. The discovery therefore in a 
case like the present occurred later than the 
date of the agreement and as to when it occu- 
red I have already said. 

It was urged that the decree should be 
directed against Damodar Prasad also. It 
might have been so done under O. XLI, r. 33 
of the Code of Civil Procedure but in the 
oircumsbanoes of this case I am not prepared 
to make use of the provisions of that rule. 
The decree of the Court of first instance 
had clearly exonerated Damodar Prasad from 
all liability, Ono of the plaintiffs formally 
objected to such an exoneration by taking 
cross-objection to the dooreo of the Court of 
first instance under O. KLl, r. 2*2, of tho 
Code of Civil Procedure but on being asked to 
pay the proper amount of Court fee in respect 
of that cross-objection he preferred to with¬ 
draw it. In the circumstances the learned 
Subordinate Judge refused bo act under O. 
XLt, r. 33, of the Code, I think he was right. 

For the reasons stated above, I allow the 
appeal, set aside the decree of the lower Appel¬ 
late Court, dated the 6th May 1922 and 
restore that of the Court of first instance, 
dated the 6th August 1921. The plainbitfs- 
appellauta will get their costs in all Courts 
from the defendants Nos. 2 and 3 and Damodar 
Prasad defendant No. 1 will get bis costs of 
this Court from the appellants and will bear 
bis own costs in the Courts below. 

z. K. Appeal allowed. 


CALCUTl A HIGH COURT. 

Civil Appeal from Order No. 353 

OP 1921. 

April 1, 1924. 

Present:—Mr. Justice Subrawardy 
and Mr. Justice Graham. 

OIIATTURBHUJ MAHE3RT— Appellant 

versus 

HARIiALIj AGARWALLA and others — 

Rbsiondents. 

/’rjuj'nctai Insolvincy Act {V of 1J20), s. 76 (2)— 
Deputy Commhsio\ii,r tnvtstcd'witli powers of Subordi¬ 
nate Judye—Order in insolvency matter—Appeal, to 
whom lies—General Claims Act {X of s Q< — 

Noiifica lion under repealed Act, when remains in force 
—No excuse for not preferring appeal to proper Court 
—Appeal to be disinissed> 

The Court of a Dopuby Commissiooer, who has 
been invented with powers of a Subordinate Judge, ?« 
$)ub rdinate to tbe Cou't of the District Judge 
within the meaning of section 76 (2) of the Ftovin- 
oial Insolvency Act. 1D?0, ;»ud an appeal against his 
<>tder in tbe excroise of insolvency jurisdiction lies 
to tbe District Judge and not to the High Court- 
Cp. 86'.), ool 2.} 

Ckhugniul V. Jai Narain, 13 fnd. Gas. 605; 16 C 
L- J. 281 ), followed. 

By virtue of section 24 of tbe General Clauses Act, 
a Qotitioation isaueJ under section J of the Provincial 
Insolvency Act would remain in force under tho 
repealing Act (V of 1920), as section 8 of the repealed 
Act has been re-enacted in the repealing Act [p. 869, 
col. 2.] 

Chhugtnul v. Jai Narain, 18 Ind- Gas. 606; 15 0. b. 
J. 289, referred to. 

Where, the law beiug clear, there was no excuse 
for preferring to tbe High Oourt an appeal which lay 
to tbe Dletriot Judge, the High Court refused to 
return the memorandum of appeal and dismissed tbe 
appeal, [p. 669, ool. 2.} 

Dibi Prasad v. Jamna Das, 28 A 56 ; A. W. N- 
(1900) 194; Afanefch T. Dada6?iai, 27 B. OOF. 6 Bom. 
li. R. 691, refeired to. 

Appeal against tbe order of tbe Deputy 
Commissioner, Darjeeling, dated tbe 15tb 
August 1921. 

Mr. L. B. Sen and Babu Harendta Kumar 
Sarbadhikari, for tbe Appellant. 

Babu Jatindra Nath Sen, for the Respond¬ 
ents. 
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JUDGMENT. 

Suhrawardy, J. —This ie an appeal in an 
ineolvency matter, t'^e appellant being ouo of 
tbe creditors of the ineolvent. The appeal is 
against the judgment of the Deputy Commie- 
fiionei of Darjeeling who had powers under 
the Pi*ovinolol InsoWency Act, 1920 by virtue 
of the notitioation of the Local Government 
investing him with such powers. 

A preliminary objection has been taken to 
the oompetoncy of the appeal on the ground 
that the appeal under the law lav not to this 
Court but to the District Judge of Diuajpur 
and Jalpaiguri inasmuch as the Deputy Com¬ 
missioner of Darjeeling has been invested with 
tbe powers of a Subordinate Judge and also 
the special jurisdiction conferred upon him 
under section 3 of the Provincial Insolvency 
Act, 1920 and is thus a Court subordinate to 
that of the District Judge. The memorandum 
of appeal in this case purports to have been 
hied under section 75 sub-80ction(2) of the Pro¬ 
vincial Insolvency Act. That section provides 
that an appeal from an order made in the ex¬ 
ercise of insolvensy jurisdiction b> a Court sub¬ 
ordinate to the District Court shall lie to that 
Court. The District Court has been deOned 
as the principal Civil Court of original 
jurisdiction in the district. Apparently the 
Deputy Commissioner’s Court is subor¬ 
dinate to the District Court and an appeal 
from a decision of the former Court would, 
therefore, lie to the latter Coutt. Clause (2) 
of section 75, therefore, does not empower 
the appellant to appeal to this Court from the 
order of the Deputy Commissioner inasmuch 
as that section merely provides for an appeal 
from the District Court to the High Court. It 
is not contended before us that the Deputy 
Commissioner’s Court is the District Court 
within the meaning of the Provincial Insol¬ 
vency Act, bub it is argued that there is no 
notihoation under section 3 of the Provin¬ 
cial Insolvency Act, 1920 investing the Deputy 
Commissioner of Darjeeling with jurisdiction 
under the Act and, therefore, an appeal lies 
to this Court from the order passed by tbe 
Deputy Commissioner, lb is difficult to see 
how this argument supports the appellant's 
case. Be that as it may, the contention has 
DO substance. The notitioabion issued by the 
Xx)oal Government investing the Deputy Com¬ 
missioner of Darjeeling with powers under the 


Previnoial Ineolvenoy Act was issued under 
section 3 of the repealed Act HI of 1907. 
Section 3 of Act III of 1907 has been re-enact¬ 
ed word for word in the now Act V of 1920 
and, therefore, under section 24 of the General 
Clauses Act, 1897 the notihoabion made under 
tbe repealed Act would remain in force. It is 
clear that an appeal in tliis case lay to the 
District Judge of Diuajpur and Jalpaiguri. Re- 
forencu may be mado in this connection to the 
case of Chhugmul v. Jai Naram(l) where 
a point very similar to the present was raised 
and it was decided that though a portion of 
the case was transferred to the Deputy Com¬ 
missioner of Darjeeling by tbe District Court 
namely, the District Judge, an appeal from the 
order passed by the Deputy Commissioner lay 
to the District Court and nob to the High 
Court. 

The learned Counsel for the appellant next 
prays that tbe memorandum of appeal may 
be returned to him for presentation to the 
proper Court, and he has relied upon the deci¬ 
sion in the oases of Debi Prasad v. Jamna 
Das (2) and Manekah v. Dadabhai (3). We do 
not think that we should acoede to this 
request. There is no excuse for the appeal 
having been preferred to this Court. It can 
hardly be said that the mistake was a bona fide 
one and that tl>e appellant was misled by an 
ambiguity in bho law which is quite clear on 
the point. It is nob necessary to consider the 
question whether this Court has power under 
bile Provincial lusolvenoy Act 1920 to return 
the memorandum of appeal for presentation 
to the proper Court. In the case of Chhugmul 
V. Jai No.rain (l), tbe appeal was dismissed. 
1 think that we should follow the same course 
and dismiss the appeal leaving it open to tbe 
appellant to take such steps as he may be 
advised in the Court below. 

Tbe result is that this appeal is dismissed 
with costs. We assess the bearing fee at two 
gold mohurs. Tbe costs should be paid by the 
appellant to the reepondej^t No. 1. 

Graham, J. —I agree. It is clear that the 
appeal in this oaseday to the Distriot Judge of 
Dinajpur and Jalpaiguri and not to this Court 
and that it should be dismissed on that ground, 
Chhugmul v. Jai iJarain (1). It has been 

(} ) 18 lad. Gas. C05 ; 16 0. L. J. 339. 

(2) 23 A. 66 : A W. N. (1100) 194. 

(3) 27 £. 60i ; 5 Bom. li- a 691. 
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urged by the learned Counsel for the appellant 
that the Deputy Commissioner had no juris¬ 
diction to deal with the case on the ground 
that no nobihoation has been published invest¬ 
ing him with powers under the present In¬ 
solvency Act and it has been suggested that 
we should deal with the matter in the exercise 
of our extraordinary powers under section 115 
C. P. C. I do not think that there is any 
substance in this contention in view of the pro¬ 
visions of section 24 of the General Clauses 
Act. (1897) I agree that the appeal should be 
dismissed with costs. 

S- Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER S 

COURT. 

Civil Bevisions Nos. 110 and 111 

OF 1923. 

October 30. 1923. 

Present:—Mr. Dalai, J. C. 

DAYAL AND ANOTHER— Defendants — 

Applicant 

versus 

BHIMMA— Plaintiff—Opposite 

Party. 

Provincial Small Cause Courts Act (IX o/1387), 
S'25—Decree toscd on no evideucet whether lu accord¬ 
ance with law—Slamp Act ill of 1899), s. 2, (6) (6)— 
Bond — Attestation, whether nccssary. 

Iq a suit to reooyer monej' oa the ba^is of a doou- 
meat alleged to be a bond the plaintiS’s statement 
was Qontcadioted by all of bis witnesses. The suit 
was neverthelese decreed ; 

Held, that the deoree was not based upon evidenoo 
and could not be said to be in aooordanoe with law 
within the meaning of aeotioD 25 of the Fcovinoial 
Small Cause Courts Aot. 

Under ceotion 2 (5) (&) of the Stamp Aot a bond re¬ 
quires attestation by a witness. 

Bevisiong against the decree of the.Munsif, 
Hardoi, dated the dth April. 1923. 

Mr. Mohammad iAyub, for the Applicants. 

Mr, Kt Ghosh, (or the Opposite Party 


JUDGMENT. —These two applications 
cover the same ground. A Court of Small 
Causes decreed two suits brought on foot of two 
documents which were termed pro-notes. The 
Court held them bo be bonds and recovered 
penalty. If the Court had gone wrong only 
on the subject of the nature of the document I 
would nob have had anything to say in the 
matter. Under section 2 (5) (6) of the Stamp 
Act a bond required attestation of a witness, 
Putting the documents aside the lower Court 
bad jurisdiction to hold on oral evidence that 
money bad been advanced as alleged by the 
plaintiff. In these two cases however there is 
nob an atom of evidence to support the plain¬ 
tiff's statement. If the plaintiff’s statement 
bad stood alone it might have been said that 
this Court could nob interfere with a decision 
of the Court of Small Causes based on the 
solitary testimony of the plaintiff. The plain¬ 
tiff howeve.r went further and produced wit¬ 
nesses, one of them the scribe, who all contra- 
dioated him. The Judge of the lower Goart 
held that the scribe was a liar and the 
other two witnesses got up for the occasion. 
When the plaintiff’s witnesses consist of liars 
and perjured witnesses it cannot be said that 
the Court of Small Causes acted on the basis 
of any evidence whatsoever when it has 
relied on the statement of the plaintiff which 
was contradicted by bis own witnesses. The 
defendant did not examine himself as a wit¬ 
ness bub he did all he could in answer to what 
be considered to be a false claim that be had 
not executed the document nor received any 
money. In my opinion the ffndiog of the 
lower Court is based on no evidecoe whatso¬ 
ever and is therefore defective ; this Court 
ought therefore to interfere. In both oases I 
set aside the decrees of the lower Court and 
dismiss the plaintiff ’s suits with costs of all 
the Courts. 

z. E. Decrees set aside. 
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CALCUTTA HIGH COURT. 

Civil Appeal from Order No. 98 op 1923. 

May 16. 1924. 

Present :—Mr. .Tustioo Pearson 
and Mr. Justice Graham. 


OEVBNDRA NATH BASU and others— 
Decree-Holders —Appellants 

versus 

KAILA3H CHANDRA KALU and 
OTHERS—Opposite Party—Respondents. 

civil Procedure Code {Act V of 1938) s (3), 47, 
O. XXIt r. 6fi — iSo?e proclavialton—Objection as to 
misdescription of bjundaries—Order, wlietlier final— 
Test— Appeal, whether competent. 

If aa order falls within seoiion 47 of the Civil 
Fiooedare Code and is a final order, it is a decree 
within the meaning of the Code and oan be obaUenged 
by way of appeal. Cp- ool. l.J 

In order to determine whether an order (alls 
within the terms of section 47 of the Code it is necess¬ 
ary to see whether the order decides a question aris¬ 
ing between the parties t) the suit in which the de¬ 
cree was passed and relates to the exeoutian of the 
deotee. Cp. 862, ool. 2.J 

Deoki Uandan Singh v. Bansi Singh, 10 Ind. Gas. 
B71 : 16 0. W. N. 174:14 C. h. J 25 ; Baishnab- 
char an Shaha V. The Bank of Bengal, 2G Ind. Gas. 
868 : 19 0. L J. 561 ; 19 C. W. N. 1008. referred to. 

Per Pearson, J. —The determination of a question 
arising upon an applioation under O r. XXI 66, may 
also be an order passed under section 47, Civil 
Procedure Code. The test in each case would be 
whether there had been a judicial adjudication bind¬ 
ing on the parties in a subsequent prooeeding, finally 
debermining the rights of the parties, [p. 861. ool. 2 .J 

Appeal againsti the order of the District 
Judge, Nadia, dated the 4th September 1922, 
affirming the order of the MunsifT, Ranaghat, 
dated the 22Dd May 1922. 

Dr. Dwarkanath U%Uer (with him Baba 
Birewar Bagchi)^ for the Appellants. 

Babn Santosh Kumar Bose, for the Res¬ 
pondents. 

JUDGMENT. 

Pearson, J. —This is an appeal from an 
order of the District Judge of Nadia, coohrm- 
In^ an order the Monsiff of Ranaghat. 


The appellants obtained a dooreo for ronfe 
and applied in oxeoutiou for sale of the lands. 
A liobioa was served on the judgment debtors 
under O. XKF, r. 66 upon which tl )0 latter 
appeared and objected that the lands were not 
ptoperly described in the sale proclamation. 
The objection related to tlie western boundary 
which was stated to be oertain accreted lands 
whereas the judgment-debtors contended that 
the accretions should be included in the sale, 
the bouudary on that side being in that case 
the river. Upon a bearing of the application 
the Munsitf decided in favour of the judgment- 
debtors and ordered the decree-holders to fur¬ 
nish a true description of the rent lands with¬ 
in a week, failing which the execution case 
would be dismissed. From that order an 
appeal was preferred, and the learned Judge 
upheld the order of the Munsiff, holding upon 
a preliminary objection that no appeal lay, in 
as much as the order was one under 
O. XXI, r, 66 which did not judicially deter¬ 
mine any matters between the parties. 1 am 
not prepared to say that the determination of 
a Question arising upon an application under 
O. XXI r. 66 may not also be au order passed 
under section 47, Civil Procedure Code. The 
test in each case would bo whether there had 
been a judioial adjudication binding on the 
parties in a subsequent prooeeding, finally de¬ 
termining the rights of the parties: Deoki 
Nandan Si7tgh v. Bansi Singh (1), Baishnab 
Charan Shaha v. Bank of Bengal (2). An 
estimate of value is on a different footing from 
a fixing of definitive boundaries. These were 
arrived at by the Munsifi after full considera¬ 
tion of the evidence adduced and it is difficult 
to see how the question so determined could 
be reopened and reagitated upon that partiou- 
lar ground in subsequent proceedings under 
O, XXI, r. 90. In my opinion the Munsifi’s 
order amounted to a judioial determination of 
the rights of the parties and was a final order 
under section 47 and so appealable. Some 
support also is lent to this oonolusion by the 
case of Bambliadra Naidu v. Kadiriyasami 
Naicker (3). The appeal is, therefore, allowed, 

(1) 10 Ind. Cas. B71 ; 16 C. W. N. 124 ; 14 C. L. J. 
85. 

(2) 26 Ind. Oas. 866 ; 19 0. L. .J. 531 : 19 C. W. N. 
1003, 

l8) 63 Ind. Ca3. 703 ; 48 I. A. 165 : 44 M. 48B : 
(1931) M. W. N. 874; 14 L. W. 135 ; 8 U. P. L. B. 
(P. G.) 63; AOM. L. T. 84; 24 Bom L. R. 692: 
(1922) A. 1. B. (P. C.) 262 (P. 0.). 


862 


INDIAN OASES 


[1924 


NAGINDAS MOTItiAL V. NILAJI MORABA NAIK 


fche order of fche Uisbricb Jud^e set aside and 
the ca«0 must go back bo bsdi5po?ed of on bhe 
merits. Tbo apptdianbs will gob bheir cosbs in 
this Court. Hearing fee two gold mohurs. 

Graham, J.—This appeal is directed 
against bhe judgment aud decree of the 
District Judge of Nadia confirming bhe 
decision of the Munslff of Banaghat and 
arises out of an e^cecution of a rent decree. 
The decree-holders, now appellants, want¬ 
ed bo pub the holding in question up for 
sale in accordance with the boundaries 
given in the plaint wherein one of the bound¬ 
aries is described as an accretion and not as 
the river itgelf. Notice was served on the judg¬ 
ment-debtors under O. XN.I, r. 66 and they 
then obj.'ctod that the boundaries bad not 
been properly described, their oonbenbion 
briefly being that the river was the boundary 
and nob bhe accretion. 

Tsvo points arose before the Com b of first 
instance-firsbly whether the application was 
maintainable under section 17 of the Code of 
Civil Pi'oocdure and whether bhe matter could 
bo gone into in the oxocutioa stage, and 
secondly, on bhe merit?, wiiobher, if it could 
be gone into, the disputed portion was an 
accretion, 

The Munsitf decided both points in favour 
of the tenants and the decree-holders were 
directed bo give correct boundaries within a 
week failing which the execution case would 
be dismissed. 

The decree-holders then appealed to the 
District Judge who dismissed the appeal on a 
preliminary objection holding tliat the order 
of the Munsiff had been made under O. XXI, 
r. 66 and that, therefore, no appeal lay. 

Against that order the decree-holders have 
now preferred this second appeal and the 
substantial contention urged on their behalf 
is that bhe learned District Judge erred in law 
in holding that no appeal lay, and that in as 
much as the order of the Munsiff oocolusively 
determined the rights of the parties in regard 
to the accreted portion it was a decree within 
the meaning of section 2 (2), Civil Procedure 
Code, and, therefore, an appeal was competent. 

In my opinion this contention is well found¬ 
ed and must prevail. There can bo no ques¬ 
tion that if the order falls within ssotion 47, 
Civil Procedure Code, and is a final order it 


is a decree within the meaning of the Code, 
and can be challenged by way of appeal 
In order bo determine whether the order 
falls within the terms of section 47, sub¬ 
section (1) it is necessary to see whether 
the order decides a question arising betweeu 
the parties to the suit in which the decree 
was passed and relates to the execution of the 
decree. There is no room for controversy 
that the order relates bo the execution of the 
decree, and that the question does arise bet¬ 
ween the parties to the suit. The only essen¬ 
tial which remains, therefore, to be fulfilled 
is that tbo order decided something. As to 
that it seems to me to be plain that the order 
finally determined the liability of the judg¬ 
ment-debtors to have execution issued against 
them on the basis of the decree. Such an 
Older seems to me to be plainly a final order 
made under section 47, Civil Procedure Code. 

In my judgment the learned District Judge 
erred in giving effect to the preliminary objec¬ 
tion and bhe case must go back to the Court 
below for an investigation on the merits. 

I agree that the appeal must be allowed 
with costs. 

K. s. D. Appeal allowed. 


BOMBAY HIGH COURT. 

Letters Patent Appeal No. 7 op 1922. 

March 7, 1924. 

Present:—Mr. Justice Marten, Mr. Justice 
Pratt and Mr. Justice Fawcett. 

NAGINDAS MOTILAL— Defendant- 

Appellant 

versus 

NILAJI MORABA NAIK— Plaintiff- 

Respondent. 

Z.t»it(a(iou^cM/Xo/l909)s. 6. ScA l.Art. 179- 

Letters PaioU {Bombay) cl. 15—Vudgwicnt', 
oJ-^Appealt delay injUiiig^Orier refusing to extend 
time, whither 'judgment'^Appealt whether li$s-'*FraC‘ 
iice of Htgh Court'* meaning of' 
to appeal to Eis MajiSty-in-ConucUt appiioation forj^ 
Delay* owing to misiahen advtce of counsel-^Sufft^ 
dent cause—Description of Court-^Appellate Court* w- 
terference by. 
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The word *)adgineob' in oUu^e 16 ot the Tjotter^ 
Patent of tho Bjinb»y tiigh G)urb me^u^ a dooi^ion 
whioh afleobs the merits of the quostioo batweoa the 
parties by detecmiaing some right or liability. An 
order refusing to extend time undei* seotion 5 ol the 
Limitation Aot for the filing of an appeal is a ' judg* 
mont’ within the moaning oloUuse 15 of the Letters 
Patent of the B'^mbay High Court and is appealable 
under that clause, [p. 867, ool. 2.] 

GaiC-laio discutsed^ 

The words *‘praotioo of the High Court" in the ex¬ 
planation to seotion 5 of the Limitacion Aot. extend to 
all the habits and ou-^toms of the Court in dealing 
with the litigation before it. The limit of time for an 
appeal in the High Court is part of the praotioe of 
the Court, even though that praotioe may bo regu¬ 
lated by a Statute vie , the Limitation Aot. [p. 868, 
ool 3.] 

An appUoabioD lor le.ave to appeal to Hie Majesty- 
in-CounoU was filed a few clays beyond limitation 
owing to the wrong advice of Mofussil biwyers whom 
the appellant oonsultsd and who, in ignorance of 
the passing of Aot XXVI of 1920, told him that the 
limitation foe making the applioation was six months 
inatead of ninety days ; 

Held, that there was suffioient oauso for extenling 
the period of limitation under suotion 5 of the Limita¬ 
tion Aot^ 

Casedaw discussed, t 

Per Marten, J —The mete faot that it is oouusel 
who makes a mistake does not nooe^sarily proteob his 
ollent against the oonsequences of his blunder, but 
on the other band the faot that the mistake is one 
made by counsel is not neoeseatily fatal to his client, 
[p. 669, ool. 2.] 

Id India litigants are treated with more indulgence 
in the matter of time than in England, [p. 870, 
ool. 2.] 

Per Pratt, J ..A Court of appeal should always bo 
slow to reverse the decision of a lower Court made in 
the deliberate exerohe ol a disorelion entrusted to it 
by law. But the rule is not absolute and the faot 
that there was a difierenoe of opinion botwean the 
Judges of the lower Appellate Court is a oiroumstanca 
whioh entitles the Appellate Court to sabstitute its 
own disoietion for that of the lower AppelUte Court, 
if it thinks it was wionglyiexerolsed. [p. 873, ool. 1.] 

Lebbers Patent Appeal against an order 
passed by Sir Nortnao Maoleod, Chief Justioe, 
in Oivil Applioation No. 615 of 1921. 

Following is tbe iudgmenb appealed against 
as well as the dissenting judgment of 
Mr. Justice Shab 

Maoleod, G. J. —This is an application for 
excuse oi delay in filing tbe petition for a 
oertifioate for leave to nppeal to tbe Privy 
Oounoil. This Oouit delivered judgment in 


Second Appeal No. 647 of 1919 on February 
11, 192L. The period pjeaoribod for loave to 
appeal bo the Privy Council was three months 
unde? Aot XX.IV of 1920 which came into 
force on .Tanuary 1, 1921. AHovving for the 
time required for obtaining the copy of the 
judgment, the three months expired on July 3, 
1921. By that time the successful party ob¬ 
tained a valuable right, namely, the finality of 
the decision of this Court in his favour. The 
petition was actually filed on July 16, 1921. 
Tbe excuse which one of the applicants sets 
forth for proving that there was suffioienb 
cause for delay is the wrong advice given bo 
him by his pleaders, whom he consulted 
with regard to the question of limitation 
for an applioation for leave to appeal to the 
Privy Council and who told him that the 
period was six months. 

The petitioners attach considerable import¬ 
ance to this suit. In tbe Trial Court before 
the Second Class Subordinate Judge of Bhi- 
wandi, they instructed Mr. Shingne, a pleader 
practising in the High Court In the District 
Court in first appeal they engaged the services 
of Mr. Coyajee, advocate, in addition to those 
of Mr. Shingne. In this Court Mr. Coyajee 
argued the second appeal. I think, therefore, 
under these circumstances, the petitioners 
should have consulted Mr, Shingne as to what 
was the period of limitation for filing a peti¬ 
tion for leave to appeal to the Privy Oounoil. 
Instead of doing so,' they asked the opinion of 
their local pleaders whom they could not 
trust to conduct tbe case in the lower Courts. 
These two pleaders have made their affidavits 
admitting that they had advised tbe petition¬ 
ers that the period of limitation was six 
months. It was only when Mr. Thaker was 
consulted in July 1921 that the petitioners 
were told that the proper period was three 
months and those three months had already 
expired. Sir Lawrence Jenkins in Kriskna- 
sawmi Pandikondar v. Bamasami Ghettiar 
(1) said at p. 23: — 

"It is the duty of a litigant to know the 
last day on which he can present bis appeal, 

(1) 49 lod Oas. 498; 45 I A. 25; 20 Bam. L. B. 
641; 34 M. L. J. 68; 4 P. L W. 54: 16 A. L J. 67; 7 
L. W. 166; 98 M. L T. 101; 27 C. L. J. 263; 3 P. L. 

B. 1918; 22 0. W. N. 481; 41. \1 412; 11 But. L. T. 
191; (1918) M. W. N. 906 (P.O). 
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and if fchrougli delay on his part it becomes 
necessary for l.im bo ask the Court to exercise 
in his favour tho power contained in section 6 
of the Indian Tjimitation Act, the bn’*den rests 
on him of adducing distinct proof of the auffici- 
6 dI» cause on which ha relies.” 

It seems to me that, in this particular case 
the petitioners have not proved sufBcienb 
cause for delay so as to deprive the opponents 
of the rights that they had acquired by the 
expiration of the period of limitation prescribed 
by the law. Ordinarily, if a litigant asks the 
advice of a person learned in law and gets 
wrong advice, the Court is not anxious that he 
should have to suffer owing bo the fault of 
his legal adviser. But in every application of 
this nature there are two parties to be consi¬ 
dered. The opponent has as much right to 
have the hardships of the case considered in 
his favour as the applicant. I do not think 
that the applicants did everything that was 
incumbent on them bo do in order bo ascer¬ 
tain what was the last day on which they 
could present their petition. 

Thana, where the petitioners reside, is only 
twenty miles from Boml>ay and for that rea¬ 
son they were able to employ a Bombay 
pleader throughout but apart from that, 
although the local pleaders should know 
the law, blie Bombay pleaders were the 
proper persons bo consult if an appeal bo 
the Privy Council was contemplated. I'he 
petitioners were perfectly’ well aware that 
they had lost their case on the plea of res 
judicata which had been argued in three 
Courts. There was no reason, therefore, if 
they were dissatisfied with the decision of the 
High Court, why they should nob have present¬ 
ed their petition well within the three months 
prescribed. For these reasons I do not think 
that this is a oa^o in which the Court should 
exercise the power contained in section 5 of 
the Indian Tjimitation Act. In my opinion the 
delay should nob ho excused. 

Opponents to get costs in both the applica¬ 
tions* 

Shah, J.—I regret that on a point of this 
character I find myself unable to agree with 
the Chief Justice. In this case the applica¬ 
tion was filed on July 16, 1921, the judgment 
of this Court having been delivered on Febru¬ 
ary 11,1921. The copy of the judgment was 


applied for on March 16, 1921. It was ready 
for delivery on May 6 though in fact it was 
delivered later. Deducting the time requieibe 
for obtaining the copy of the judgmenb, 
it would appear that according to the period of 
limitation prescribed by Act XXVI of 1920 
for such an application, the application should 
have been filed by July 2, 1921. Thus there 
has been a delay of fourteen days. 

The case for the applicants is that they 
were honestly under the impression that the 
time allowed for such an application was six 
months, that they consulted their local 
pleaders on this point, the petitioners being 
residents of Thana, and that they wore told by 
them that the period was six months. In con¬ 
nection with this point it must be remember¬ 
ed that until the amending Act of 1920 the 
period prescribed was six months and though 
no doubt the amending Act came into force on 
January 1, 1921, it is a matter of common 
knowledge that it took some time before the 
curtailed period of limitation came to be gene¬ 
rally known. I also think it is necessary bo bear 
in mind that ordinarily the new Act would not 
be available in any of the books on the Indian 
Limitation Act that maybe relerred to for the 
purpose. Under tho oiroumstanoes, the local 
pleaders might honestly, though mistakenlyi 
be under the belief that the period was 
six months. At any rate the point to be 
considered bo my mind is whether in spite of 
reasonable diligence, the applicants were under 
the honest impression that the period was six 
months, when they consulted Mr. Thakor, their 
pleader for the purpose of this application in 
July, or whether they had been guilty of any 
negligence in getting the necessary information. 
I cannot say that any omission to consult the 
Bombay lawyers whom they bad originally 
engaged up to the second appeal would amount 
to negligence on their part in making the 
necessary inquiry on a point of this character. 
It seems to me that if a litigant in the mofus- 
sil consults his local pleaders on a point of 
this character and if he is advised in a parti¬ 
cular way though mistakenly, I think he would 
be honestly under the impression that the 
time was six months. It is not suggested m 
this case that if they were under that imp^®' 
sion they were dilatory in consulting Mr* 
Thakor, whom they ultimately engaged for 
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this petition, early in July, or that after they 
got the oorreot information from Mr. Thakor 
who ultimately presented this applioatlon on 
their behalf, there was any unreasonable de¬ 
lay in filing the application. It seems to me 
that under section 5 of the Indian Limitation 
Act, we have to see whether sufficient cause is 
shown within the meaning of that section for 
the purpose of condoning the delay of fourteen 
days. In considering this I fully recognise 
that the litigants who fail to present their ap¬ 
peal or application for leave to appeal within 
time, allow a valuable right to accrue to the 
respondents by their omission. But it seems to 
me that in the present case the petitioners 
have not been guilty of negligence and so far 
as the affidavits show they cannot be said to 
be lacking in due diligence. I think it would 
not he consistent with justice to hold that 
the petitioners have nob shown sufficient 
cause. Having regard to the tacts establish¬ 
ed in this case it would be fair to hold that 
sufficient cause is shown within the meaning 
of section 5 of the Indian Limitation Act. I 
would excuse the delay. But as in the end the 
opinion of my Lord the Chief Justice prevails 
according bo law, it is nob necessary to decide 
as to whether the certificate applied for should 
be granted. 

Under ol. 36 of the Letters Patent, the 
opinion of the Chief Justice prevailed and the 
application was dismissed. The Letters Patent 
Appeal was thereupon filed.. 

Mr. G. N. Thalcor, with Mr. B. J. Thakor, 
for the Appellant. 

Mr. N. M. Patvardhan, with Mr. D. Q 
Dalvit for the Bespondont. 

JUDGMENT. 

Marten, J. —This is an appeal under 
olause 15 of the Letters Patent from the de- 
oision of the Division Court on November 23, 
1921, refusing to excuse the delay of the ap¬ 
plicants in the presentation of their petition 
for a certificate of appeal to the Privy Council. 
The learned Judges who constitnted the Court 
disagreed as to whether the delay should be 
excused. Accordingly under olause 36 of the 
Letters Patent the opinion of the senior Judge 
prevailed, which was to the effect that the de¬ 
lay should not be excused. Consequently it 
1 C-.109 


became unnooeasary to decide wbetlior the 
certificate should bo granted. I should sbato 
that one consolidated rule bad been granted 
both in the above application to excuse delay 
and in the above petition for a oerbifioabe. 
They were respectively Civil Applications No. 
615 of 1921 and No. 631 of 1921, and both of 
them wore before the Division Court. Sirnilar- 
Iv the present appeal before us is lieaded in 
both the above applications, although that 
does nob appear from page a of the Appeal 
Paper Book before us; and it would seem 
from the notice of appeal sent to the present 
respondents by the office that only Civil Ap¬ 
plication No. 615 of 1921 is specially mention¬ 
ed, viz t the application bo excuse delay. 

Now this Letters Patent appeal was filed on 
January 23, 1922. and the delay of over two 
years which has ensued in bringing the 
appeal boa hearing is serious and, so far as 
I am aware, most unusual. We have called 
for a report on this matter, which can be 
marked for identification as Exhibit Z. Bub 
it is admitted that the appeal was originally 
brought within time, and no contention has 
been raised before us that there has been any 
subsequent laches on the part of the appli¬ 
cants which would disentitle them from 
obtaining the relief which they claim. 

The only preliminary objection taken by 
the respondents is that no appeal lies from the 
decision of the Division Court on November 23, 
1921. This depends on whether the above 
decision was a **judgment” within the meaning 
of olause 15 of the Letters Patent. It should 
be borne in mind that by the High Court’s 
judgment of Feoruary 11, 1921, the decision 
of the trial Judge bad been restored, and that 
of the first Appellate Court reversed, with 
the result that the plaintiff and others succeed- 
ed in the claim for rent which they had 
advanced in respect of the suit lauds. The 
effect, therefore, of the decision of November 
23, 1921, refusing bo excuse the delay and 
consequently refusing to entertain the 
petition for the necessary certificate of 
appeal to the Privy Council amounted to 
a final decision so far as this High Court 
was coDoerned, and put an end to the litiga¬ 
tion between the parties. The only remedy 
then open to the appellants was to apply 
direct to the Privy Council for special 
leave to appeal. But as such special leave 
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will nofc as a rule bo granted unless cbere ia 
eome substantial question of law or general 
interest involved, presumably the applicants 
vc-ould not be in so strong a position as if they 
would rely before us on section 110 of the 
Civil Procedure Code. The question, therefore, 
whether the applicants can still rely before ua 
on section 110 is or may be one of practical 
importance. 

Now there are a considerable number of 
decisions in the various High Courts in India 
as to what constitutes a judgment. _ Tbo deci¬ 
sions of those Courts are not uniform, and 
with respect I do not propose to discuss them 
all, nor to attempt to reconcile them. So far 
as this Court is concerned, the meaning attri¬ 
buted to the expression * judgment" by Couch, 
C. .T. in The Justices of the Peace for Calcutta 
V. The Oriental Gas Comp my (2) has been 
approved and followed. (See Ohafayidas v. 
Chhaannlal (3). So also in this Court we have 
a case closely in point in Ramchandra v. 
Makadev (4). This was decided by Mr. Justice 
Heaton and Mr. Justice Shah in 1917, and the 
headnote runs as follows:— 

“ An order passed by a single Judge refus¬ 
ing to excuse the delay for an appeal present¬ 
ed beyond the time allowed by law is a judg¬ 
ment within the meaniug of clause 15 of the 
Amended Letters Patent; and an appeal 
lies from the order under the clause.” 

No doubt it does not appear from the report 
that any authorities were cited to the Court. 
But the judgment of Mr. Justioa Heaton 
shows clearly the grounds on which the order 
was made, and I will read it:— 

*' It happened that this appeal was present¬ 
ed beyond the time allowed by law and that 
an application was made by the appellant to a 
single Judge of this Court to excuse the delay. 
That Judge refused to excuse the delay. And 
here I pause to remark that this order had 
the effect of dismissing or rejecting the appeal 
and that it was an order of a 6nal character, 
nob of an interlocutory character. The appel¬ 
lant appealed to a Bench of this Court against 
that order and the Bench excused the delay, 
the result of which was that the appeal was 
admitted and has now come on for hearing. 

<2) 8 B. L. B. 43S at p. 452 ; 17 VV. R. 364. 

(3) 69 lod. Oas. 533; 22 Bom. L. R. 1169 at p. 
1173; 46 B. 428. 

(4) 44 lad. Oas. 913; 20 Bom. I. R. 172; 42 B. 260. 


It is argued that the order of a single Judge 
refusing to excuse the delay is not a judgment 
within the meaning of clause 15 of the Coarter 
of this High Court and that therefore no fur¬ 
ther appeal lay. But seeing, as I have said, 
that the order had the very drastic effect of 
dismissing or rejecting the appeal, it seems 
to me it must be taken to fall within the 
meaning of the word judgment as used iu 
clause 15, and I think therefore that there is 
no objection to our disposing of this appeal on 
its merits.” 

I will only add by way of explanation that 
under the Court's practice at that time, appli¬ 
cations to excuse delay were heard ex parte, 
aod that is how the question of jurisdiotion 
was not raised until the hearing of the appeal 
itself. That pra::bice has now been altered, 
having regard to Krishn isami Pandikondar 
V. Ramasami Chettiar (l) and that is why in 
the present case both applications were heard 
together. 

No doubt there are other decisions in our 
High Court showing that merely interlocu¬ 
tory orders on matters of procedure and other¬ 
wise are not judgments within the meaning of 
clause 15. For instance, in Miya Mahomad 7. 
Zorabi (5) an order directing the issue of a 
commission for the examination of witnesses 
was held nob to be a judgment. Similarly in 
Gharanias v. Chhaganlal (3) an order refusing 
directions in a Chamber Summons taken out 
in third party proceedings was held nob to be a 
iadgm.ot. Bub decisions of that description 
seem to me essentially different from the one 
we have here, for they can in no way be said 
finally to end or determine the litigation. In 
Tuljaram Row v. Alagappa Chettiar (6) a 
Full Bench of the Madras High Court inter¬ 
preted clause 15 in a wide sense, and aubbori- 
bias have recently been reconsidered in that 
Court in Sonachalam Pillai v. Kumardvelu 
Chettiar For the present purposes ibis 
sufficient to say that the present application 
to us falls well within the tests adopted by 
the Madras High Court. 

On the obhor hand the Calcutta High Oourt 
has taken a more restricted view. Ifi however 

(5) 2 Ind. Oifl 157; XI Bom. Ii. R. 341. 

(0) 8 Ind. Caf. 840; 85 M. 1; (1910) M. W. «. 
697; 8 M. £i. T. 458 ; 21 M. L J. 1 (P- B.J. 

(7) 79 lad Ca9. 109; (1924) M. W. N. 167; 4« » 

L. J. 139; 19 L. W. 427; 47 M. 816. 
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Mowla Buksh v. Kishen Pertab Sahi (8), and 
Manly v. Patiorson (9) are oonsiilerod, its will 
bo found that importance ifl attached to the 
fact that in that Oourb there is what is called 
a Privy Council Department, and it would 
seem that the presiding Judge of that Depart¬ 
ment was regarded more as an officer of the 
Privy Oounoil than as a Judge of the High 
Court when hearing any applications with 
reference to Privy Council appeals. Tn our 
High Court we have no such Deparbineut, and 
it is quite clear that in dealing with any such 
applications wo sit as Judges of the High 
Court and in no other capacity. 

But in Uurrish Ghunder Chowdhry v. Kali- 
sunderi Debt (10), there was an appeal to 
the Privy Counoili and it was there held 
that a decision by the Judge appointed 
to dispose of matters relating to appeals 
to Her late Maieeby in Council, refusing to 
transmit for execution. Her order restoring 
a decree, was a judgment within the meaning 
of clause 16 of the Letters Patent, and was 
appealable bo the High Court. There at page 
493 it was said 

"These learned Judges held (and their Lord- 
ships think rightly) that whether the trans¬ 
mission of an order under section 610 would 
or would not be a merely ministerial proceed¬ 
ing, Mr. Justice Pontifex bad in fact exercised 
a judicial discretion, and hfid come to a decision 
of great importance, which, if it remained, 
would entirely conclude any rights of Kalisun- 
deri to an execution in this suit. They held, 
therefore, that it was a judgment within the 
meaning of section 16. 

No doubt that was a case of an execution of 
the decree of the Privy Council, and not one 
of an application for leave to appeal, but the 
deoisioD is none the less useful. 

The respondents relied on Lutf Ali Khan v. 
Asgur Beza (H) where it was held that no ap¬ 
peal lay from an order granting a certificate ot 
appeal to the Privy Council. But the present 
appeal is nob one from the grant of a certificate, 
but from the refusal of it, and the practical 


(8) 1 0.103; 1 Ind. Deo. (N B ) 60. 

(9) 7 0. 889; 9 0. L. R. 166; 3 lad. Doc. (N. B.) 

767 * 

(10) 9 c. 463; 10 I. A- 4 ; 13 0. ij. ^ J J 
Juf 161; 4 Sat. P. 0. J. 406 : 4 Ind. Deo. 'N. S) 970 

17 0. 466; 8 Ind. Dec. (k.S ) 842. 


distinction botwoon bho two is suffioiont bo 
distinguish tliut case. 

In Kishf'n Pershad Panday v. Tiluckdhari 
hall (12) it was held that no appeal lay from 
a refusal to oxteud the time for finding seouri- 
ty for costa in a Privy Council appeal; and in 
Gohinda Lai Dan v. Shiba Das Chalterjee (13) 
a similar decision was arrived at, where the 
Court had refused to onlargo the time for 
preferring au appeal. I have considered these 
and certain other authorities which wore cited 
t) us bo the best of my ability. In the result 
I am of opinion that the deoieion of this 
Court in Bamchandra v. Mahadev{4:), was cor¬ 
rect and ought to be followed, and that con¬ 
sequently an appeal lies in the present case 
from the order of the Division Court. In the 
result, therefore, I would overrule the preli¬ 
minary objection. 

I will now proceed bo deal on its merits 
with the application to excuse the delay. I 
have already stated that the judgment of the 
High Court restoring the decision of the Trial 
Judge is dated February H, 1921. The peti¬ 
tion for a certificate of appeal to the Privy 
Council from this judgment was presented on 
July 16. 1921. Under the practice existing 
up to January 1, 1921 this petition would 
have been well within the time of six months 
then allowed. But that period of six months 
was cub down to ninety days by Act XXVI of 
1920, which was passed in September 1920 and 
oame into operation on January 1, 1921. 
After making, therefore, allowances for certain 
periods which the applicants were entitled to 
deduct for getting copies of the judgment and 
decree, they were thirteen or fourteen days 
out of time under this new practice. 

The question before us is whether this delay 
should be excused. The applicant Pran- 
jlvandas relies strongly on the fact that be 
consulted bis local pleaders and was told by 
them that be had six months in which to 
appeal, and it was nob until July 1921 when 
he consulted bis High Court pleader Mr. Thak- 
or, that be was told that the local pleaders' 
advice was erroneous. Now I think it clear 
that the question whether this delay can ba 
excused is a matter of judicial discretion. 
Under section 6 of the Indian Limitation Act, 

(12) 18 0. 182; 9 Ind. Deo (N.S ) 193.- 

(18) 88 C. 1833; 10 0. W. N. 986; 8 0. 1> (f. 646. 
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an application for leave to appeal may be 
admitted after bbe presoribed period of limit¬ 
ation, wliaa the applicant satisfies the Court 
that be had sufficient cause for not making the 
a])plication within such period. Than there is 
the following explanation : — 

The fact, that bbe appellant or 'applicant 
was misled by any order, practice or judgment 
of the High Court in ascertaining or comput¬ 
ing the prescribed period of limitation, may be 
Bufticient cause within the meaning of this 
section.” 

In the present case, the application in queS" 
tion came before a Bench of two Judges for 
the exorcise of their joint discretion They 
differed. The senior Judge thought that the 
discretion of the Court ought to be exercised 
by refusing to excuse the delay. The junior 
Judge book the contrary view. Consequently 
under clause 36 of the Letters Patent the 
opinion of the senior Judge prevailed, and the 
application failed. 

ft is now argued before us that in effect 
the present appeal is an appeal from the 
discretion of a single Judge, m., senior Judge, 
and that as a matter of law the fact that the 
junior Judge dissented should not be taken 
into consideration. Consequently it was urged 
that we cannot interfere with the exercise of 
the discretion of the senior Judge unless it is 
shown by the applicants that there was some 
material error of law or of fact or some want 
of the exeroiso of his discretion. Neither 
party cited to us any authority bearing direct¬ 
ly on this point. For the purpose of this 
case, therefore, I must regard the matter as 
one of first impression. The opinion which I 
have formed is that we ought nob to accede 
to the arguments presented to us by the 
respondent on this point, and that we ought 
not to treat this appeal as if it was one merely 
from the decision of a single Judge, The 
Court here was composed of two Judges and 
not one. Having regard to their difference 
of opinion it was necessary that the applica¬ 
tion should formally be disposed of in one 
way or another. In Letters Patent appeals 
we find the mode adopted is that the 
opinion of the senior Judge is to prevail In 
other appeals the method adopted is to con¬ 
firm the decision appealed from, though the 
Bench has power to refer a point oi law to a 


third Judge (see for instance section 98, Civil 
Procedure Code). On the other hand, clause 16 
of the Letters Patent expressly provides for 
a further appeal where the Judges of a Divi¬ 
sion Court are divided in opinion, 

If, then, the argument presented to us was 
to succeed, it would mean that, in matters in¬ 
volving a discretion, the ultimate decision 
would not rest with the last Appellate Court, 
but would depend upon the accident which of 
the two Judges in the Division Court was the 
senior. Consequently in the present case the 
ownership of the 112 acres in dispute would 
ultimately depend not so much on the ex¬ 
ercise of the disoretion of the Court as a 
whole, but on the question whether Judge A 
or Judge B was the senior of the two. 

In my opinion, therefore, it is open to us 
to Goneider the judgment of the junior Judge 
as well as of the senior Judge in deciding what 
is the proper order to make on this application. 
I have read both judgments carefully. The 
decision of the senior Judge is based mainly 
OQfthis that the applicants ought not to have 
been content with consulting two local pleaders. 
They ought to have consulted a High Court 
pleader. And I think it follows that in the 
opinion of the learned Judge the applicants 
would have been given correct advice if they 
had applied to a High Court pleader. 

Now I quite recognize that one has to bear 
in mind here the rights of both parties, and 
not to be led away by sympathy for a legal 
practitioner's error ioto interfering unduly 
with the rights which bis opponent’s client 
has already obtained under an existing decree. 
But in considering the rights of the parties, one 
must bear in mind the provisions of section 5 
of the Indian Limitation Act which in effect 
may result in an extension of the prescribed 
period. X also think that the explanation to sec¬ 
tion 5 has a bearing'on the intention of the 
Legislature as to the class of oases for which 
this relief was intended. The words practice 
of the High Court” in that section are to my 
mind wide words. 1 think they extend in 
common parlance to all the habits and customs 
of the Court in dealing with the litigation 
before it. For instance, in England the two 
standard works—The Annual Practice and 
The Yearly Supreme Court Praotioe—contain 
all the corresponding Buies which are found 



Vou 803 


[INDIAN OASEB 



NAQINDA8 MOTILAL V. NILAJI MORABA NAIK 


in our Code of Civil Prooedure and in our 
High Oourb Rules and a great deal else be¬ 
sides. I think then it may not unfairly be 
said that the limit of time for an appeal in 
this High Court is part of the praotioe of the 
Court, oven though in the present ease that 
praotioe may be regulated by a Statute viz., the 
Indian Limitation Aot. In England this 
limit of time is found in the Rules of the 
Supremo Court itself. And so for the matter 
of that is the time for presenting this present 
appeal. Under rule 3 of the Appellate Side 
Rules at p. 37 of the 19*20 Edition that time 
is sixty days from the date of the decision 
appealed against, unless the Court in its dis* 
oretion, on good cause shown, excuses the 
delay. But even if the period for an appeal 
is not strictly speaking part of the ' praotioe ” 
of the Court within the meaning of the ex¬ 
planation to section 5, it is closely analogous 
to it, and consequently this explanation is a 
useful guide in the present case. 

Now it is quite clear that up bo January 1, 
1921, the praotioe of our Court was that a 
would-be appellant had six months in which 
to present his petition for the necessary certi¬ 
ficate of appeal to the Privy Council. Does it 
necessarily follow that when this period was 
out down to ninety days, the fact would at 
once be known to all competent legal practi¬ 
tioners? On this point Mr. Justice Shah says ; 

_“lb is a matter of common knowledge that it 

took some time before the curtailed period of 
limitation came to be generally known ” And 
this is borne out by the evidence before us, 
from which it appears that in other oases even 
High Court pleaders were nob aware of the 
changes effected, and the delay was excused by 
the Court. 

Speaking from my own recollection of prac- 
tio 3 at the bar, I am well aware of the diffi¬ 
culty of reading immediately any obanges 
which may be effected by Statute or by Rules, 
and of the practical danger of one’s recollec¬ 
tion of the past praotioe prevailing over some 
cursory glance at a new amending rule. Till 
the changes that are effected appear in the 
authorized reports or Statutes, or in the latest 
text books, there is often a zisk of a slip being 
made, however careful a lawyer may be, for 
his former books of reference are only mis¬ 
leading. 


Id the present case, of course, the applicant 
himself could nob know what tlie practice or 
the law on the point was. He could only 
take legal advice. With great deference to 
the contrary opinion which prevailed in the 
Division Court, I am of opinion that he 
cannot be blamed for being content with the 
advice of his two local pleaders on that 
point, and for not consulting a High Court 
pleader. It was nob as if any doubt arose in 
the minds of the local pleaders. They advised, 
and advised correctly, on the practice as it bad 
existed up to within a few months prior to 
that date. And if they were nob aware of any 
statutory change, it would not occur to them 
to go to the expense of taking a High Court 
opinion on a matter on which no doubts were 
present to their minds. 

I pass by the clroumstanoes that at the first 
hearing before the Division Court, some erro¬ 
neous facts as to Mr. Shingne’s position in 
the case, and as to the date of the supply of 
the Bombay Law Reporter Statutes were 
stated to the Court. They were corrected in 
the subsequent application for a review, 
which application was dismissed. 

Bub it was strongly urged before us in 
reliauoe on/n re Coles and Uavenshear (i4), 
that a mistake of Counsel is not a sufficient 
reason for extending the time in which to 
appeal. 1 recognise that the mere fact that it 
is Counsel who makes a mistake does not 
necessarily protect his client against the con¬ 
sequences of his blunder, but on the other 
hand the fact that the mistake is one made 
by Counsel is not necessarily fatal to his 
client* 

During the course of the argument I told 
respondents’ Counsel that there were oases on 
the other side of the line in England, and that 
in particular 1 remembered a strenuously con¬ 
tested case where my client was out of time 
with an appeal owing to a mistake of bis soli¬ 
citor as to the effect of the Rules, and where 
the Appeal Court extended the time and sub¬ 
sequently allowed the appeal on its merits. 

Since the argument X have refreshed my 
memory of the English authorities, and I 6nd 
that In re Coles and Bavenshear (14) can no 
longer be relied on as it is based on praotioe 

(14) (1907) 1 K- B. 1; 76 L. J. K. B 27; 96 L T 
760; 28 T L. B. 82 
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which is now obsolete. That case was decided 
under R. S. C. O. LVIII, r. 15, as it fcben 
stood, but which Rule was altered in May 1909 
by the addition of the words ‘ Subject and 
without prejudice to the power of the Court 
of appeal under O. IjXIV, r, 7.” The rea¬ 
son for the alteration was this. Certain autho¬ 
rities ending with In re Coles and Baven- 
shear (14) had decided in effect that special 
oircumsbances were required to justify the 
Court extending the time under O. LVIII, 
r. 15 and that the mistake of one’s own Coun¬ 
sel was not a special circumstance (see Inter¬ 
national Financial Society v. City of Moscow 
Gas Coniyany (l5). On the other hand the 
general power of extension of time given bo 
the Court by the other Rule, vis., O. 64, r. 7, 
did nob require any special circumst- nce, and 
consequently it was held in other cases, such 
as, Baker v. Faber (16), that a mistake by 
one’s own Counsel might be a sufficient excuse 
if the application was mado under this other 
Rule. This led to the Full Court of Appeal 
{viz, all six Judges) considering the matter 
fresh in January 1909 in Bumhold v. London 
County Council and Scott {ll}. That was a 
case where the delay arose from the illness of 
Counsel. The Full Court excused the delay 
under O. LXIV, r. 7, and held that Baker v, 
Faber (16) was rightly decided, aud that In re 
Coles and Havenshear (14) was decided under 
O. LXIV, r. 15. Shortly afterwards, vis., in 
May 1909, O. LUI, r. 15, was altered by 
making it expressly subject to O. LXIV, r. 
7, in the way I have already mentioned. 

So the result is that Baker v. Faber (16) 
approved as it is by the Full Court of Appeal 
in Bumhold v. London County Council and 
Scott, (l7) and not In re Coles and Bavinshear 
(14) represents the present English practice. In 
Baker v. Faber (16) the plaintiff had been 
wrongly advised by Counsel that he had three 
mouths within which to appeal, whereas in 
fact he bad only eight days. So it is closely 
in point here and in favour of the applicants. 

Therefore, so far as the English authorities 
at present stand, they favour the applicants’ 
contentions rather than the respondents. I 
recognise, however, that the English Rules 

(16) (1877) 7 Oh. D. 241; 47 I.. J. Ob. 268; 37 L. T. 
78C>: 26 W. R. 272. 

(16) (1908) W. N. 9. 

(17) (1909) 100 L T. 969. 


were confusing, as different periods applied to 
final and to interlocutory appeals, and it was 
often difficult to say whether any particular 
appeal was a Snal or an interlocutory appeal 
having regard to the way in which the Buies 
were drafted. 

But, however that may be, we have to de¬ 
cide this case according to the law and prac¬ 
tice of India and nob of England. And in my 
judgment it is clear that in India litigants arc 
treated with more indulgence in the matter of 
time than in England. The decisions of the 
Privy Council in Brij Indar Singh v. Kanshi 
Bam (18) and Sunderbat v. Collector of Bel- 
gaum (19) are clear illustrations of this. The 
explanation to section 5 of the Indian Limita¬ 
tion Act is another. 

Nor if the testa of due diligence and 
good faith are adopted as in section 14 of the 
Indian Limitation Act do the applicants fail to 
satisfy those tests. On the contrary, in my 
judgment the applicants acted in good faitb, 
and with due diligence, and were guilty of no 
negligence. When they presented their petition 
for a certi6oate, they were within time by 
some two months and a half under the old 
practice. The fact that they waited to obtain 
copies of the judgment and decree before 
deciding on such an important matter as the 
presentation of an appeal to the Privy Counoili 
can hardly bo said to be in their disfavour. 

In Datlatraya v. Secretary of State{^0)t 
which is a decision of the Chief Justice and 
Mr. Justice Fawcett, the plaintiff acting on the 
erroneous advice of h's pleader had preferred 
an appeal to tbe High Court, when it should 
have been presented to the Distriot Court. 
This led to bis being out of time when he ap¬ 
plied to the right Court. Under the ciroum- 
stances it was held that the plaintiff bad shown 
sufficient cause for not preferring an appeal in 
time, for in acting on tbe advice given to him 
by bis pleader, be bad acted in good faitb. 

(18) 42 lud 0^9. 43 ; 44 1 A. 218; 83 M. I«. J. 486: 
22 M. L. T. 362; 6 L. W. 692; 126 V. W. B. 1917; 16 
A. L. J. 777; 19 Bom. L. B. 86C; 3 P L. W. 818 ; 26 0. 
L. J. 572; 101 P. R. 1917; (19J7) M. W. N. 811: 
22 C. W. N. 169; 127 P. h. R. 1917; 45 0. 94 (P.C.). 

(19) 52 led. Gaa. 897; 46 I. A. 15 at p- 23; Si Bom- 
L. R. 1148; (1919) M. W. N. 264; 43 B. 376: 28 0. W. 
N. 758 (P.O.). 

(20) 60 Ind. Oas.744: 23Bom. L. R. 89; 46 B 
607. 
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There bhe learned Chief .Tusfcioe Bays (pp. 90, 
91) !— 

" I think that the appellant was enfcifeled to 
rely upon the advice of hie pleader that the 
appeal lay to the High Court and a party can¬ 
not be said to bo acting without good faith be¬ 
cause he relies upon a person whose status 
entitled him to give advice to litigants. It may 
be that the pleader ought to have known that 
the appeal lay to the District Judge. But tliere 
again some questions may appear to bo so en¬ 
tirely free from doubt to one person, that only 
one opinion is possible, and yet another may 
equally well come to a different conclusion. I 
do not think it can be said that the appellant 
has acted in such a way that he should be de¬ 
barred from his right to appeal. In l^dtn Rfivji 
Jamhhekar v, Pralhaddas Siihkar7i{2i) their 
Lordships say : ‘ Wo feel unable to accept the 
argument for the appellant that because the 
mistake made in filing the suit at Cawnpore 
was an error of law, that the suit was not a 
hona Ms one. It was a stupid, though not an 
unaccountable, blunder; but the ignorance of 
law, or the ill-advice of a pleader, does not. in 

our opinion, necessarily or pawa/aice establish 
a want of good faith. 

Similarly in Brij Iniar Singh v. Kanshi 
Bam (18) it was hold by the Privy Council 
that the time occupied in filing a review peti¬ 
tion ought to be allowed, although that appli¬ 
cation for a review was founded on an 
erroneous view of the law. 

Speaking for myself, T should like to adopt 
what the learned Chief Justice has said in 
Dattrakaya v. Seiyreiary of State (20) and to 
apply his observations to the present case. 
That no doubt was a case where a mistake 
was made by a pleader as to the then exist¬ 
ing law. Here the mistake arises from a 
different cause, vh., the ignorance of recent 
change in the law. Personally I am disposed 
to think that the latter is the more excusable 
error of the two But whether that be so or 
not my conclusion on all the facts of this case 
is that the delay ought to be excused here, as 
it was in Dattatraya v. Secretary of State. (20) 
Consequently I would allow the appeal bo far 
as it relates to Application No. 616 of 1921. 

A further question is whether we ought to 
deal now with the other Application No. 631 

(31) 30 B. 183 at p. 143; lOlod. Dao. 647. 


of 1921, namely, for a oertifioa ‘:0 of appeal to 
the Privy Council. Counsel on either side 
take different views as to whether this applica¬ 
tion is before us, the applicants contending in 
the aihrmativo and the respondents in the 
negative. 

[ think it clear that the Memorandum of 
Appeal No 7 of 1922 which was filed by the 
applicants extends to both applications. But 
I recognise that page a of the appeal paper- 
book and the copy notice of appeal which 
were drafted by the office were not as lucid as 
they might have been. However, Counsel on 
both sides agree that it Is now open to us to 
remit the Application No. 631 of 1921 to the 
Division Court for hearing on its merits. That 
then is the course which I think may be 
adopted. 

t would, therefore, suggest that our order 
should be to the following effect, viz : 

Discharge the order of the Division Court 
of November 23, 1921. Application No. 615 
of 1921 to excuse delay allowed. Application 
No. '131 of 1921 for a certificate of appeal to 
the Privy Council remitted to the Division 
Court for determination on its merits. Costs 
of both parties in both applications bo date 
throughout to be costs in Application No. 631 
for a certificate and to be dealt with by the 
Division Court.” 

Pratt, J. —As toi the preliminary objec¬ 
tion that no appeal lies I feel no'doubt that the 
order refusing to extend time under section 6 of 
the Indian Limitation Act is a judgment’ 
under clause 15 of the Letters Patent. The 
word was defined by Couch, C.,T., In The Jus- 
tices of the Peace for Calcutta-v. The Oriental 
Gas Company (2) as a decision which affects the 
merits of the question between the parties by 
determining some right or liability. That defi¬ 
nition has been adopted by this Court in Miya 
Mahomed v. Zorahiib) and in Charandas v. 
Chhaganlal (12) and approved by the Privy 
Council in Eurrish Chunder Chowdhry 
V. Kalisunderi Dobi (lO). Eurrish Chunder 
Chowdhn/s case was an even stronger case 
than the present for the appeal there was from 
an order refusing to transmit for execution an 
order in Council and the Privy Council held 
that even if the proceedings were ministerial 
it was sufficient that the Judge bad exercised 
judicial discretion and that his dedsion would 
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oonolude bhe rights of the party in execution. 
So here a judioial discretion has been exercis¬ 
ed and a deoisloo taken which makes the judg¬ 
ment of the lower Court conclusive of the 
rights of the parties. 

I think the Calcutta oases where an order 
granting leave to appeal were held not to bo a 
judgment may be distinguished on the ground 
that such an order does not import a decision 
of any right but the leave was merely a step 
enabling the parties to go bo Privy Council. 

I am not prepared bo follow Kishen Pershad 
Panday v. Tzlukdhari Pall (12) or Gohinda 
Lai Das v. Skiba Das Chatterjee (I J) as these 
oases do nob seem bo be consistent with Hur- 
risk Chunder Chotodhry's case (10). 

The precise point that we have before us 
has been decided in bhe affirmative in the case 
of Bamchandra v. Makadev 13) and I think 
that decision is correct and binds us. 

On bhe question whether the discretion to 
refuse delay was rightly exercised I am not 
oblivious of the rule enunciated by the Privy 
Council in Jaipal Kunwar v. Indar Bahadur 
SinQh (22) that the Court of Appeal should 
always be slow to reverse the deoision of a 
lower Court made in the deliberate exercise of 
a discretion entrusted to it by law. But the 
rule is not absolute and the fact that there 
was a difference of opinion between the judg¬ 
es of the lower Appellate Court is a oiroum- 
sbanoe which makes it easier for us to subs- 
bibube our discretion for that of the lower 
Appellate Court if we think it was wrongly 
exercised. 

The appsllaob applied thirteen days after 
time had expired in ignorance of the reduction 
of bhe period of limitation by Act XX.VI of 
1920 from six mouths bo ninety days. The 
appellant was misled by the advice of a local 
pleader bub 1 cannot agree with the learned 
Chief Justice that he was guilty of negligence 
in nob consulting a High Court pleader in 
Bombay. A party up-country would naturally 
take bhe advice of his local pleader as to bhe 

(32) 25 A. 258; 3l I. A. 67; 8 0. W. N. 463; G Bom. 
L. B. 405; 14 M. Ii. J. 149; 8 Bar. P, 0. J. 696* 7 0 0 
339 (P. 0.). ' 


time for filing an appeal. 1 do nob think it can 
bo suggested that a District Court pleader U 
nob competent to adyUe on a point of limita¬ 
tion. It is true that the pleader is the party's 
agent and if the pleader is negligent the 
party must suffer. Bub 1 think that even a 
diligent pleader might overlook an obscure 
section in an amending Act which had come 
into force only a few months before he was 
consulted. 

No doubt a mistake of law is per $e no 
ground for excusing delay. Bub here occur 
the additional factors of a recent change of 
law and no want of diligence. The Privy 
Council in Brij Inder Singh v. Kanshi Bam 
(18) have recognized the practice of Courts in 
India to treat bhe diligence of bhe party as the 
oliief test for bhe guidance of the Court’s dis¬ 
cretion under section 5 of bhe Indian Limita¬ 
tion Act. 

The English Courts at one tinae followed a 
stricter rule in cases where wrong advice has 
been given by counsel: see International 
financial Society v. Ctty of Moscow Oas Com¬ 
pany (15) and In re Coles and Bavenshear (14). 
Bub that rule has been relaxed as pointed out 
by my learned brother Marten in Bumbold v. 
London County Council amd Scott. (17) And I 
would in this oonneotion quote the remarks 
of Brett, M. B., in Higkton v. Trehernet (23) 
which seem to me to express the rule favour¬ 
ed by the Privy Council in Brij Indar 
Singh*s case. The Master of the Bolls swd 

(p. 168):— 

In oases whero a suitor has suffered from 
the negUgenoe or ignorance or gross want of 
legal skill of his legal adviser he has bis re¬ 
medy against that legal adviser, and meantime 
the suitor must saffer. But where there has 
been a bona fide mistake, not through miscon¬ 
duct nor through negligence nor through want 
of reasonable skill, but such as a skilled 
person might make, I very much dislike 
bhe idea that the rights of the client should 
be thereby forfeited, it seems to be obvious 
that the Court has jurisdiction bo enlarge the 

(38) (1870) 48 h. J. Ex-167; 39 U T. 411; 97 W- 
B. 246. 
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time under some oiroumstanooB. Therefore 
why not oo the present oooasion V It has boon 
said that when the time for appealing is past, 
the person who would be respondent has a 
vested right to retain bis judgment. But ob¬ 
viously it is not an absolute right, and I am 
perfectly confident that the practice of all the 
Courts has been to treat it as not an absolute 
right, though the Courts are chary of enlarging 
the time when the time allowed by the rule 
has run out.” 

This judgment also disposes of the argument 
based on the right i accruing to the successful 
litigant when the time for appealing has 
expired. 

I agree in the proposed order. 

Fawcett, J. —I concur generally with the 
two judgments just delivered. 

On the question whether the appeal lies, I 
have only to add a few remarks. 

In Gohind Lai Das v. Shiha Das Ckatterjee 
(13) the finality of a decision under section 6 
of the Indian Limitation Act is challenged on 
the ground that an appeal presented after the 
prescribed period of limitation has expired, is 
a dead one, and that an order refusing to ex¬ 
cuse the delay in presenting it is, therefore, 
nob one involving any question of the rights and 
liabilities of the parties but a proceeding in 
respect of a matter which had already come 
to a termination by operation of law. With 
great respect I do not think this argument is a 
sound one. Section 5 of the Indian Limita¬ 
tion Act says that an appeal, though not pre¬ 
sented in proper time, may be admitted,” if 
the delay is excused for sufficient cause ; and 
the general provision in section 3 for the dis¬ 
missal of appeals preferred after the period of 
limitation is subject to the provisions {inter 
alia) of section 5. That being so the appeal 
cannot be considered to be dead until the 
Court has definitely decided that it should 
not be admitted. The appeal meanwhile is 
merely defective, or (to use the analogy 
of life and death) sick and not dead. A 
somewhat similar case is the presentation 
of a memorandum of appeal insuffioientiy 
stamped. The Court has a discretion under 
section 149 of the Civil Procedure Code bo 
give time for making up the deficiency of 
Court-fees ; and the appeal in such a case 
is not dead, b&t only liable to be rejected 
under O. VII, r. 11, as applied by seo- 
I 0-110 


bion 107, suh-seobion (2), if the Court refuses 
bo exeroiao its diacrction in favour of the 
appellant under arcbion 149, Civil Procedure 
Code. Again in Krishna Ayyannar v. Nal~ 
laperamil Filial, (24) bho Privy Council held 
that the High Court bal impliedly extended 
the time for appoal ; and such an idea is en¬ 
tirely inoonsiabnnb wibh the proposition that 
the appeal, when pr-'sented, was a dead one. 
For those reasons, I think we should follow 
the ruling in Bam^Aian lra v. Mahailnv (4) in 
preferouco to the contrary view taken in 
Qohindo.J.al Das v. Ski^ri Das Ckatterjee (13). 

On the question whether the delay should 
be excused under S'^otion 6 of the Indian Limi¬ 
tation Act. I thh^k tho ruling of the Privy Coun¬ 
oil in f^n>idarhrt} v. Collector of Belgaum (l9) 
is applicable here. Tho report of that case con¬ 
tained in L. R. 4G I, A p 18 shows (see p. 18) 
that tins High Court had excused the delay, 
being satisfied that the appellants had acted 
bona Hie and with due diligence; and Privy 
Council say in their judgment that (p. 23) 

'* The High Court, after hearing the parties 
and considering the affidavits which were 
filed, were rightly satisfied that the defendants 
(t. e., the appellants) had sufficient cause for 
not having preferred their appeal to the Court 
of the District Tudge within the period of 
limitation. The fact that the defendants bad 
acted on mistaken advice as to the law in ap¬ 
pealing to the High Court in 1910 did nob 
preclude them from showing that it was owing 
to their reliance on that advice that they bad 
not presented the appoal to the Court of the 
District Judge within the prescribed period of 
limitation.' 

In my opinion in the present case it has 
been shown that the delay of the appellants 
was hona fi le due to mistaken legal advice, 
and that thor(3 was no failure of proper dili¬ 
gence on their part. 

On this point I have nothing to add to the 
judgments of my learned brothers, except to 
draw attention to the judgment of Aikman, J., 
in 4njora Kumoar v. Babu (25), that the law 
in India is not so strict in regard to erroneous 
advice on the part of a legal adviser as the 

(24) 66 Tod. 0^9. 163; 4S H. 650 at p. 5GB: 22 Bom. 
L. R rGR; 38 M. Tj. J. 444; IR A. L. J. 489; 29 Af. L. 

T 28; 12 h. W. 02; (1920) M. W. N. 419; 2 U. P. L. B. 
(P.O.) 118; 47 I. A. 98 (P.O ). 

(25) 29 A. G9d; 4 A. L J- 516; A. W, N. (1907) 219. 
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view taken in In re Cotes and Bavenshear (14). 

I aUo ooDCur tliat this is a ease where the 
Court can properly interfere with the discre¬ 
tion that has been exercised by the learned 
Chief Justice. Ae to the disposal of the ap¬ 
plication for a certibcate 1 think the case is 
similar to one arising under O. XLI, r. 23, the 
application having been disposed cf on a 
preliminary point as to its admissibility. I 
concur, therefore, in the proposed order. 

2. K. Appeal allowed. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1033 of 1922. 

May 20, 1924. 

Present : —Mr. Justice Neave and Mr. Justice 

Daniels. 

RADHA KISHAN— Defendant— 

Appellant 

versus 

KEDAR NATH— Plaintiff— 
Respondent. 

Malicious prosecuHofi-^Test as to who is prosecutor^ 
Evidence recorded in criminal proceedings can be treat¬ 
ed as evidence in civil case with consent of parlies. 
Second Apnal — Question oj law not raised hejeve 
lower Appellate Court, whether can be enter tamed in 
second appeal. 

In a case of malicious prosecution the question Is 
who was the prosecutor ?—and the answer must de¬ 
pend upon the whole oiroam'tanoes of the oase. The 
mere setting of the law iu motion is not the oriterion; 
the conduct of the oomplainant before and after 
making the chaige must also be taken into considera¬ 
tion. Cp.876, ool 2] 

Gai;a Prasad v. Bhagat Singh, 80 A. 625 ; 5 A. 
L. J. 665; 14 Bur. L. R. 8lb ; H 0. 0. 871 ; C. I. J. 
987 : 85 I A. lf<9 ; 12 C. W. N 1017 ; 10 Bom. L. B. 
1080 : 4 M. L T 201 ; 18 ll. L. J. 794 (P. C.). fol¬ 
lowed. 

The foundation of the action is malice, and malice 
may be shown at any time in the course of the in¬ 
quiry. Therefore, though t£ohDioall; the prosecution 
may not have been instituted on the complaint of a 
person yet if he took a most active part In oaeryini; it 
on, engaged a pleader at bis expense to assist the pro¬ 
secuting inspeotor, and through this pleader himself 
controlled the examiaation and oross.examioatioa 


of the witnesses in the oase, for all praobioal purposes 
he is the prosooutcr. [p. 876, ool. 2.] 

As a general rule a record of evidence given by a 
witness ID the previous judioial proceeding cannot be 
used as evidence in a subsequent judicial proceeding 
between the same parties, unless the conditions whioh 
are speoided in seotioo 89 of the Indian Evidence Act 
exist. But when in a civil suit the parties have agre¬ 
ed to the admission of such evidence, the irregularity 
of procedure is cured, [p 875, ool. 2.3 

Lakshman Govind v. Amrit Qopal, 24 B. 591; 2 
Bom. L. R. 924 : 12 lad. Deo. (N 8.) 92i : Jainab Bibi 
Sahaha v. Hyderally Saheb, 56 Ind- Oas. 967 ; 46 
M. 609 ; 38 M L. J. 532 ; 29 M. L. T. 33 ; (1920) M. 
W. N. 360 ; 12 h- W. 64, followed. 

A civil suit is a proceeding inter parties and as 
parties oan by consent settle its final result by having 
a consent decree passed, there is no reason why they 
should not be permitted to consent to treat some¬ 
thing as evideooe of a relevant fact whioh it may not 
otherwise be ; and when the Trial Judge has admitted 
and aobed upon such evidence it is not only proper 
evidence but the patties ought nob to be allowed to 
object to its admissibility in appeal, [p 876, ool. IJ 

Where the whole result of a oivil oase oan be deter** 
mined by oonsent of the parties, it is equally open to 
them to agree to treat statements as evidence which 
might not otherwise be so- [p. 877, ool 1.] 

Questions of law dealing with the admissibility and 
the legal efioot of evidence will not, as a general rule, 
be entertained in second appeal, if they have not been 
taken at least at the stage of the first appeal in the 
Court below- [p. 875, ool. l.J 

Sat .Norain Prasad v. Bam Auiart 78 Ind, Cas. 
221 ; 22 A. L- J. 158, relied upon. 

Appeal from fcho decree of fche Dietriok 
Judge, Agra, dated the 7th April 1922. 

Mr. L. M. Banerji, for the Appellant. 

Mr. Balesh-wari Prasad, for the ReBpondenfc- 

JUDGMENT. 

Neave, J. —This appeal nrifles out of a 
suit for damages for malicious prosecution. 
The appellant Eadha Kishan and one Ganeshi 
Lai were the propnetors of rival cattle 
markets in the same village. They were con¬ 
stantly quarrelling, and finally a riot took 
place which, according to the appellant, 
developed into an attack on hie house, 
in which hie property was stolen and mem- 
btrs of his household beaten. This affair 
was reported at the police station by a con¬ 
stable. Radha Kishan was sent tor and his 
statement recorded by the Sub-Inspeotor. Id 
this he named a large number of persons 
including Kedar Nath as having taken part 
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in the riot. The police nob taking whafa 
Radha Kishan oonsidered to be a suOioienbly 
active interest in the matter, he went to the 
District Magistrate, who told him to file a 
complaint. This he did asking that n Deputy 
Superintendent of Police might be sent to in¬ 
vestigate. Some enquiries were made, and the 
District Magistrate ordered that the case 
should be sent up for trial The cape was 
heard by a Magistrate, who discharged all the 
accused sent up by the police. The District 
Magistrate, however, ordered a retrial, and 
some of the persons accused were ultimately 
committed to the Sessions Conrt for trial. 
Several of them were convicted, bub Kedar 
Nath was acquitted, the Sessions Judge finding 
that ho had successfully proved an alibi, Kedar 
Nath thereupon filed the present suit for 
malicious prosecution. The first Court granted 
him a decree for Bs, 500 as damages, and this 
decision has been upheld by the lower Appel¬ 
late Court. 

The learned Counsel for the appellant has 
argued two points before us. The first is that 
the Trial Court instead of recording the evi¬ 
dence of the parties’ witnesses and allowing 
them to be examined and cross-examined in the 
ordinary way used as evidence in the case copies 
of the depositions of those witnesses made 
in the Sessions Court and has based its decision 
on that evidence. It is admitted that this was 
done with the consent of both parties, but it 
is contended that the procedure adopted was 
so irregular that it could not be validated by 
such consent, and that the appellant has been 
seriously prejudiced. It is to be observed that 
no objection to the lower Couit e procedure 
was taken at the time, nor was it made a 
ground of appeal before the District Judge. In 
the recent case of Sat Narain Prasad v. Bam 
Autar (l), it was remarked that " it would be 
in the interests of the administration of justice 
in this province if it were generally under’ 
stood that questions of law dealing with the 
admissibility aod the legal effect of evidence 
will not, as a general rule, be entertained in 
second appeal in this Court, if they have nob 
been taken at least at the stage of the first 
appeal in tbe Court below.” It does not appear 
to have entered tbe appellant’s head to ques¬ 
tion tbe admissibility of the evidence relied on 
by tbe Courts below until he filed bis appeal 

(1) 7B jDd. Cfts. 22) : S2 A. t. 1G8. 


in this Court, and we should feel ourselves 
justified in refusing bo consider this point 
at this late stag* of the proceedings, but as 
this appeal has been referred for decision to 
a Bench by one of us with special reference 
to this question of law it will be well to deter¬ 
mine it. There can be no doubt that as a 
general rule a record of evidence given by 
a witness in the previous judicial proceeding 
oannot be used as ’evidence in a subsequent 
judicial proceeding between the same parties 
unless the conditions which are specified in 
section 33 of the Indian Dvidenoe Act exist. 
It is nob suggested that any of those con¬ 
ditions are to be found in this case. It 
has, however, been held both in Bombay 
and Madras tbat, when in a civil suit tbe 
parties have agreed to the admission of such 
evidence, the irregularity of procedure is 
cured. In Lakshman Govind v. Amrit Gopal 

(2) certain depositions recorded in a previous 
case were admitted in evidence by the Trial 
Court though the wibnesees who made them 
wore alive and had not been examined as wit¬ 
nesses in the case under appeal. The District 
Judge excluded this evidence. Tbe High 
Court in appeal held that though no doubt the 
evidence was nob admissible in the present 
su b, because the witnesses who were alive 
ought to have been called and examined, yet, 
as it had been allowed to go in without protest 
on the part of the defendants, and as tbe 
plaintiff had consequently cancelled bis appli¬ 
cation to have his witnesses summoned, it was 
not fair for the Judge to question its admissi¬ 
bility. In Jainab Bibi Sahiba v. H-ydercblly 

(3), a Full Bench of the Madras High 
Court held that evidence recorded in a pre¬ 
vious judicial proceeding between the same 
parties is made admissible in a subsequent 
proceeding by the consent of both parties. 
Krisbnan, J., pointed out that the question 
was one of mode of proof of relevant facts and 
the rule that such facts must be proved by 
the evidence of witnesses examined before the 
Trial Judge had several recognized exceptions, 
such as the examination of witnesses on com¬ 
mission, the use of affidavits as evidence and 
the use of evidence taken by one Judge by 
another, and that the limitations prescribed 

(2) 24 B. 591 ; 2 Bom. L B. 924 ; 13 Ind. Doa 
(N. B*) 924. 

(8) 66 Jna. Oas. 967 43 M. 689; 88 W. L. J. 632 . 

36 M. L.T. 28 ; (192Q) M. W. N. 360 ; 13 U W. 6|, * 
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by scotion 33 of the Evideooo Act to tbe use 
of the record of evidence taken in a former 
Judicial proceedings were intended to protect 
the opposing party from being pre)udiced ^by 
such admission. lie went on to say that ' if 
such evidence is to be admitted against the 
opposition of a party, the Judge should be 
satisfied that the conditions and restrictions 
imposed by section 33 are fuUy complied with; 
but I can see no difficulty in holding that a 
party may waive the benefit of those provisions 
which are intendol for bis heuefit, at any rate 
in a civil suit where no question of public 
policy is involved whatever the position may 
be in a criminal trial. A civil suit is a proceed¬ 
ing inter parties and as parties can by con¬ 
sent settle its final result by having a consent 
decree passed, there is no reason why they 
should not be permitted to consent to treat 
something as evidence of a relevant fact which 
it may not otherwise be ; and when the Trial 
Judge has admitted and acted upon such 
evidence it is not only proper ovidanoa but the 
parties ought cot to be allowed to object to its 
admissibility in appeal." I agree with this 
view of the law and consider that the Courts 
V7ere justified in admitting the evidence taken 
in the Sessions trial, 

The second argument advanced on behalf of 
the appellant is that, as a matter o( fact, the 
prosecution complained of by the respondent 
was not instituted by him. The first report 
was not made by him, bat by a constable, and 
it was only at the bidding of the Sub-Iaspaotor 
of Police that he made the statement in which 
he named the respondent and others. The 
actual proceedings in Court did not originate 
on his complaint but were set on foot by the 
order of the District r Magistrate It was that 
officer's order again which gave rise to the 
second enquiry before the Magistrate which 
resulted in the commitment of the accused 
persons to the Court of Session. It is stated 
that neither the appellant nor any plead<^r on 
his behalf was allowed to conduct the proceed¬ 
ings either before the Magistrate or before the 
Sessions Judge. The witnesses were all sum¬ 
moned by the police and examined either by 
the Troseouting Inspector or by the Govern¬ 
ment pleader. 

That these assertions are not all entirely 
correct is proved by the statement of a vakil 
y7ho appeared on the appellant’s behalf both 


in the Courts of the Magistrate and of the 
Judge. In this it is admitted that the witness 
himself, and from time to time four or five 
other vakils with him, appeared on behalf of 
the appellant in the Magistrate’s Court. This 
vakil himself examined three witnesses on 
behalf of the prosecution and cross-examined 
all the witnesses produced by the opposite 
party and also addressed the Court acting 
under instructions given by the present appel¬ 
lant. The Proseoutiing Inspector, he says, 
only worked for one or two days, and the 
rest of the time he himself did all the work 
in Court. He filed an application to the 
District Magistrate for revision of the order of 
the first Magistrate dismissing the case ; and he 
received about Rs. 3,000, as remuneration for 
the work done by him in the case. The princi¬ 
ples laid down by Their Lordships of the Privy 
Council in Gaya Prasad v. Bhagat Singh (4), 
evidently apply to this case. They saw 
(p. 534). "The question in all oases of this kind 
must be—who was the prosecutor?—and the 
answer must depend upon the whole oiroums* 
tanoes of the case. The mere setting of the 
law in motion is not the criterion; the conduct 
of the complainant before and after making the 
charge must also be taken into consideration. 
Nor is it enough to say, the prosecution was 
instituted and conducted by tbe police. That 
again is a question of fact. Theorebioally all 
prosecutions are conducted in the name and on 
behalf of the Crown, but in practice this duty 
is often left in the hands oj the person immo- 
diately aggrieved by the offence, viho pro noo 

vice represents the Crown.. 

. . , " The foundation of the action is 

malice, and malice may be shown at any tinao 
in the course of the inquiry". In the present 
case it is clear that though teohnioally^the 
prosecution may not have been instituted on 
the complaint of the appellant, yet be took a 
most active part in carrying it on, o^ 
gaging a pleader at considerable expense to 
assist the Prosecuting Inspector anil through 
this pleader himself oontroUing tbe eMWina- 
tion and cross-examination of the witnesses 
in the case. It is extremely doubtful wi¬ 
ther the prosecution would ever have started 

(4) 30 A. 535 : S A. L. J. 666 : 14 BUf. L. ' 

11 0. 0. 871 ; 8 0. L. J. 887 ; 86 I. A. 189 ; 12 O.W «* 
1017; 10 Bom. L. R 1080 : 4 M.L.T, 204. 

M. h. J. 894 (P. 0.). 
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withoub Wfl active asaiefcanoe, and iti would 
oertaiuly never have gone the length ib did. 
For all practical purposes ho was the prose¬ 
cutor. 

The appeal fails on both the points and is 
dismissed with costs. 

Daniels, J. —I concur. On the point on 
which the appeal was mainly pressed the 
rule laid down in Sat Narain Prasad v. 
Bam Autar (1) is applicable. It would be 
inequitable and improper to upset the result 
of four years of litigation on a ground of 
admistibility of evidence which was taken 
for the first time in second appeal. The 
suit was instituted in April 1920. The par¬ 
ties, to save themselves trouble and expense, 
agreed that it should be decided on the evi¬ 
dence recorded in the criminal trial. There 
have been many instances of agreements 
analogous to this. The parties may agree that 
the case shall be decided on the evidence of 
a particular witness. They may agree, as 
they did in a recent case, that it shall be 
decided on the result of the Munsif’s inspec¬ 
tion of the locality. It is difficult to say 
that such agreements are unlawful. 
is much force in the reasoning of Krish- 
nan, J.. in the Madras Full Bench case, 
that where the whole result of the trial 
can be determined by consent of the parties, it 
is equally open to them to agree to treat 
statements as evidence which might nob other¬ 
wise be so. This forms a valid ground of 
distinction from criminal trials, where a stric¬ 
ter rule is applied because the public interest, 
as represented by the Grown, is involved. 

The decision of the Trial Court was against 
the appellant. He filed seven grounds of appeal 
before the District Judge, bub it never once 
occurred bo him to suggest that the decision was 
bad ah initio because there was no legal evid- 
eneeto support it. The learned bubordmabe 
Judge to whom the appeal was made over 
reviewed the evidence in detail and came to the 
conclusion that the complaint against the 
plaintiff was false and malicious and m^e 
without reasonable and probable canse. The 

appellant’s proceedings are boo much like the 

game of “heads I win. tails yon lose . S® long 
as he had a chance of success on the facts 
he was quite content that the case should 
be decided on the evidence on which he 
had agreed to rest it. When a plea on the 


facts is no longer open to him ho o)aimf< 
the right to repudiate his agreement. If we 
accepted his plea, no order which we might 
pass as to costs would euffioo to put the plain¬ 
tiff back into the position ho would have 
occupied if the agreement had not been made. 
Bvidenoo which was available in 1920 will no 
longer be available in 1924. Even if the 
witnesses are alive and subject to the process 
of the Court, their recollection of the ovouts, 
to which they would bo required to depose, 
will be vague and incomplete. I concur 
therefore in dismiraing the appeal with ooats. 

By the Court. —The appeal is dismissed 
with costs including in this Court fees on the 
higher scale. 

g, D. Appeal dismissed. 


MADRAS HIGH COURT 

Civil Revision No. 633 of 1922 

April 11, 1924. 

Preserai:—Mr. Victor Murray Coabbs-Trobter, 
Chief Justice, Mr. Justice Ramesam and 

Mr. Justice Wallace. 

KRI5HNAMACHARIAR—COUNIER- 

Petitionbe—Petitioner 

versus 

SRI RBNGAMMAL and others— 
Petitioners—Respondents 

Limitation Act {IX of 1908), s. 5 —Procedure 
CoJe q/1908), 8. 122—0. IZ r. 13 —to 
set aside ex pacte decree^Power to excuse delay—Rule 
made by Madras High Court* ij Intra Vires. 

The rule framed by the Madras High Court apply¬ 
ing seotion 5 of the Limitatioa Aot to appUoations to 
set aside ex parte deoreea under O. IX, r. 13 of the 
Civil Procedure Code is Intra Vires, [p. 880* ool. 1.] 

The oombined eSeot of section 5 of the Limitation 
Aot and seotion 122 of the Civil Procedure Code is to 
give power to the High Court to frame snob a rule, 
[p. 860, ool. lO 

Sennimalai Oouudan v. Palaui Qoundan* 32 Ind. 
Oae. 976, followed. 
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Petifcion uodor eecbione 115 of Act V of 1908 
and 107 of the Government of India Act pray¬ 
ing the High Court; to revise the order of the 

Court of the Distriob Munaif, Koilpatbi. in f A 
No. 15 of 1922 in O. S. No 296 of 1921, dated 
the 14bh February 1922. 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Krishnan, J. —The chief question argued in 
this case is whether the rule framed by this 
High Court as an addition to r. 13 O. IX, of the 
Civil Procedure Code by which the provisions 
of section 5 of the Limitation Act were made 
applicable to applications to eat aside ex parte 
decrees is ultra vires or not. The petitioner 
contends that it is and that the lower Court had 
no jurisdiobion to excuse the delay in this case 
and should have dismissed the application as 
barred by limitation. The defendants who 
applied to set aside the ex parte decree against 
them had all of them been duly served and 
under article 164 of the Limitation Act the 
period of limitation for setting aside the decree 
is dO days from the date of the decree. The 
application in this case was made beyond time 
and if delay cannot be excused the petition 
should have been dismissed. The Limitation Act 
does not by itself make section 5 thereof appli- 
cable to applications of this sort and but for 
the rule framed by the High Court, tiie Court 
would have no power to set aside the decree 
The question whether the rule is ultra vires 
or not, thus necessarily arises. If the rule is 
intra vim there is no ground for interfering 
with the lower Court’s order on the merits 
under this Courts revisional jurisdiction. 1 
am not prepared to say that the lower Court 

exercised its discretion in excusing delay and 

setting aside the ex parte decree in any illegal 

or improper manner if it had jurisdiction to do 
so. 

The question of the validity of the rule has, 
therefore, to be considered in this case It 
was framed by this Court under the power 
given bo it by sections 122 and 128, Civil Pro¬ 
cedure Code. The rule neoessarily alters the 
period of limitation for applications under 
O. IX. r. 13, Civil Pooedure Code, fixed by the 
Limitation Act. Do our rule-making powers ex- 

tend far enough to enable us to frame a rule 

which has that effect? I am inclined to think 
they do nob. Section 192 gives us power to 


frame rules regulating our own procedure and 
the procedure of the Civil Courts subject to 
our saperintendeoce ’’ and no more. If the 
rule framed fails within that category we can 
no doubt annul, alter or add to any rule in the 
first schedule of the Civil Procedure Code. 
Section 128 reiterates that the rule should 
refer to procedure of Civil Courts and adds one 
further raabriotion that the rule framed should 
nob be incoDsistenb with the provisions in the 
body of the Code. It then gives examples of 
the sort of rules that may be framed. But 
there is no indioation here that we could 
frame a rule to alter the limitation fixed for 
any application by the Limitation Act. 

The question whether the rule in dispute is 
tdtra vires or not was once raised before 
Coutbs Trotter, J., sitting as a single Judge 
and he held that it was not (see Sennimalai 
Goundan y. Palani Goundan{l). He held the 
view that the avtiolos in the Limitation 
Act limiting applications of this nature which 
are almost entirely interlocutory deal clearly 
with matters of procedure.” With all respect 
to the learned Judge, I feel considerable diffi¬ 
culty in accepting his view. 1 do not see how 
wo can distinguish between the limitation for 
suits and the limitation for applications. 
If one.is procedure the other must equally be 
procedure. I think neither of them can pro¬ 
perly be brought under the term 'procedure.' 
lha first schedule of the Civil Procedure Code 
deals with numerous kinds of applioatioos. If 
we can alter the limitation for one it will 
follow that we have the power to alter the 
limitation with regard to every one of them. 
Can we then for example pass a rule to alter 
the limitatioD for ezeoutloD applioafcionfl ? It 

seems going too far to answer the question in 
the affirmative. 

A full Bench of the Allahabad High Court 
unanimously held the view that limitation 
could not be so affected : the learned Judges 
say in Narsingh Sahai v. Sheo Prasadh) 
We are unanimous in holding that this 
Court has no power by any rule that it may 
make to alter the period of imitation pres¬ 
cribed by the Indian Limitation Aot.” This 
view has been followed in the Lahore High 
Court by Mr, Justice Baoof in the case, Madan 

(11 32 Ind. Gas. 975. 

89mV B A. 1 ftt p. 7 ; 16 A- L. J. 
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Qopal V. Malawa Bam (3). He observes 
'* the Oourb has power to alter, amend 
and add to rules of procedure laid down 
in the Code of Civil Procedure according 
to section 12^ of the Code; but it has no 
power to alter the period of limitation pro¬ 
vided by the Limitation Act,” see page 778. 
It was held by the Bombay High Court 
under the corresponding section 652 of the 
old Civil Procedure Code which gave power 
to the High Court, like the present sec¬ 
tion 122, to make rules to regulate matters 
connected with its own procedure and the pro¬ 
cedure of Civil Courts subject to its super¬ 
intendence, that the High Court had no power 
to frame a rule modifying expressly or by 
necessary implication any rule of limitation 
prescribed by the Limitation Act (see Chtt^ni- 
lal Jeihabhai v. Dahyahhai Amulakh. (4) 

Our attention was drawn by the respond¬ 
ents' Vakil to O. XXII, r. 9, clausa (3) 
of the Civil Procedure Code, where there is an 
express provision made by the legislature itself 
that section 5 of the Limitation Act sbali apply 
to applications under sub-rule (2) of that 
rule and it was argued that this was an in¬ 
dication that the legislature considered the 
application of section 5 to any of the ap¬ 
plications dealt with in the hist schedule as 
merely a matter of procedure and that the 
High Court has, therefore, power to frame 
similar rules under section 122, Civil Proce¬ 
dure Code. On the other hand, it was urged 
that the legislature itself added the provision 
as it could not be done by any rule framed 
by the High Court. Neither argument seems 
to me to be sound and I think no inference 
can be drawn from it one way or the other. 

Our attention was also drawn to the words 
of section 5 of the Limitation Act as they 
stood at the time the rule in question here 
was framed. It contemplated the section be¬ 
ing made applicable “by any enactment or 
rule for the time being in force." But in my 
opinion this has no bearing on the question 
whether the rule making it so applicable is 
a valid rule or not. That has to be decided 
with reference to the scope of the rule-mak¬ 
ing power. It may be observed that section 6 
has been recently amended by Act X of 1922 
whereby the words " by any enactment or 

(8) 68 Ind. Oas 7?7. 

(4) 62 R. 14 at pp. 24, 26 ; 9 Bom. L. B. 118^. 


rule" have been changed into *' by or under 
any enaobmonb" the word 'rule ’ boing taken 
away. There was some discussion about 
the effect of this alteration and the reason 
for it, but I think it has no bearing on the 
present case. 

For tlie above reasons I am inclined to 
think that the rule in question is uHra vires. 
Bub as my learned brother bakes a different 
view and as the question is of some importance 
as it refers to the scope of our rule-making 
powers and as he desires that the question 
should be referred bo a Full Bench, I agree to 
that course. 

We refer bo the Full Bench the following 
question:— 

" Is the rule framed by the High Court 
applying section 5 of the Limitation Act to 
applications under O. IX. r. 13 of the Civil 
Procedure Code intra vires or not?" 

Waller, J. —I regret that I cannot agree. 
Section 5 of the Limitation Act may be made 
applicable by rule bo any application. Such 
a rule has been passed under section 122, Civil 
Procedure Code. I am not prepared to dhsenb 
from Coutfi-Trotter, J.’s view that this is a 
matter of procedure and that the High Court 
had power to frame auch a rule under section 
122, Civil Procedure Code. I agree with him 
that the articles in the Limitation Act limiting 
applications of this kind deal with matters of 
procedure. The rulings quoted seem to me to 
be not precisely in point. All that they decided 
was that the time requisite for getting certain 
copies, excluded by section 12 of the Limita¬ 
tion Act, could not be enlarged by implication 
in consequence of a rule having been passed 
insisting on a further copy being produced. 
What one Court held was that the rule was 
valid enough, but had no effect on section 12. 
That is not the point here. There is no ques¬ 
tion here of altering expressly or by implication 
a period of limitation. It is a question of 
applying by rule a section of the Limitation 
Act which itself provides for such application. 
Buie 9 (3) of O. XXII, Civil Procedure Code 
indicates, to my mind, that the legislature re¬ 
garded the matter as being one of procedure. I 
am not prepared to infer from the fact that 
the legislatore itself inserted sub-rule (3), that 
the High Oourb has no power to insert a 
similar rule elsewhere in Schedule I. I would 
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therefore, hold that the rule in question is 
inira vires. In any case, it has been in force 
and followed for a number of years. Its 
validity seems to have been unchallenged since 
1915 (vide Sudalainiuthu Kudumhan v. Andi 
Re ldiar (5). and I think that the best course, 
now that the question has been raised and we 
are differing on it, is to refer it for the deci¬ 
sion of aFull Bench. I, therefore, agree that 
the question framed by my learned brother 
be so referred. 

Mr, K. S. Ramabhadra Ayyai\ for the 
Petitioner. 

Mr. A. Swaminatha Ayyar, for the Res¬ 
pondents. 

OPINION. 

Coutts-Trotter, C. J. —By a rule framed 
by this Court in 1914 as an addition to r. 13, 
O. IK of the Civil Procedure Code the pro¬ 
visions of section 5 of the Limitation Act were 
made applicable to applications to set aside ex- 
parte decrees. It is suggested that that rule is 
ultra vires of the rule-making powers vested 
in this Court. I now propose to say very lit¬ 
tle about it, because 1 have already expressed 
my opinion on this matter in Sennimalai 
Ooundan v. Palani Goundan, (1) and nothing 
that I have beard in the course of an extended 
argument induces me to think that that opinion 
was wrong. I think the strongest ground on 
which the rule can be supported is this : that 
section 5 of the Limitation Act obviously con¬ 
templates its estonsion by means of rules. In 
its old form it used the word *' rule " and the 
section may be made applicable ** by any 
enactment or rule. " The words have been 
changed as follows ; instead of “ by any enact¬ 
ment or rule, ” the section now runs “ by or 
under any enactment. ” These words though 
they mean the same thing obviously express 
it better. In my opinion, it is perfectly clear 
that the High Court had power under the 
combined effect of section 5 of the Limitation 
Act and section 122 of the Civil Procedure 
Code to apply the provisions of section 5 
which after all are a relaxation of the rigour 
of the law to a matter so eminently suitable 
to such an extension as to set aside ex parte 

(6) 66 lad Ca9. 104 ; 46 M. 620 ; 15 ’L. W 494 • 

42: M. li. J. 484 ; (1922) M W.N. 966; 30 M. L. T. 842 
(1922) A, I. R. (M) 106, 


decrees. I agree with my brother Waller, J. 
and the answer to the question referred to us, 
is, that the rule framed by the High Court is 
intra vires. 

Ramesam, J.—I agree with the judgment 
delivered by my Lord as to the construotion 
of the words by or under any enactment ’ in 
section 5 of the Limitation Act. So far as 
section 5 is concerned the section itself con¬ 
tains an indication that it may be so extended 
by any other enactment or by any other rule 
made under any enactment. But even assum¬ 
ing that the contention of the learned Vakil 
for the appellant as to the effect of the 
amendment is correct, namely, that the High 
Court cannot by any rule in the Civil Pro¬ 
cedure Code extend section 5 of the Limitation 
Act, the effect of the amendment which was 
made in 1922 can be that only after 1922 the 
High Court cannot make such alterations or 
Additions. It cannot be oonbended that an 
amendment of 1922 repealed the rule made 
in 1916. All that can be said is that no such 
rule can be made hereafter but as I have 
said already I do not agree with the con¬ 
tention of the learned Vakil as to the effect of 
the words by or under any enaotment.' 

Wallace, J. —I agree with what both my 
learned brothers have said, but I would like 
to add one or two sentences. The appearance 
of a similar rule in O. XXII, r. 9. would 
indioate that such a provision of limitation 
was deliberately placed by the legislature in 
the first schedule of the Civil Procedure 
Code and, therefore, alterable as a matter of 
procedure by force of section 122, Section 122, 
as I read it, gives power to annul this provi¬ 
sion in O, XXII, r. 9, and therefore, would, if 
that provision were not found in O. XXII, r. 
9, give powers to insert such a provision in 
that O, XXII if advisable. If such a power 
can be legally exercised in case of O. XXII, 
r. 9, I oannot see any possible reason why it 
should not be exercised in the case of 0. IX» 
r. 13. 

V. N. V. Beference answered 

in the affirnatite. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Order No. 368 

OP 1922. 

February 14, 1924. 

Present: —‘Juabioe Sir Hugh Walmaley, Kb., 
and Mr. Justice M. N. Mukerji. 

MATHURAPORB ZEMINDARY 
COMPANY, LIMITED— Appellant 

verms 

BHA3ARAM MONDAL and others 

—Respondents. 

Civil Procedure Code {Act V of 100'^), 0. XYI, r.l6 — 
Bengut Tena*^oy Act \VllI of 18'^5)« s 14'j— 
of Aecr$e% wh<xi atnounte to—Rent decree—“Asstgnoient 
of properly iohether operates as assigfif^ent of decree. 

An aanigoment of a oottain property with all its 
baok and fatara reata does nob operate as an a^siRQ- 
meat of a deoree for arrears of reob obtained by the 
assigoor, within the meaaiog of O XXt r. l6 of the 
Civil Pfooedure Code. [p. 0^4, col. 1.] 

Case-law discussed. 

The provisions of aeotion 148 of the Heogal Ten* 
anoy Act impose on the transferee of a rent decree a 
farther diaabilit? which must be removed before ho 
oan apply for executing the decree as a rent deocee. 
[p. B61i ooi. 2 ] 

Appeal against the order of the Subordinate 
Judge, Malda, dated the 19fch July 1922. 
affirming that of the Munsief, Ist Court, 
Malda. dated the 18th April 1921. 

Mr. U. N. Sen Gupta and Babu Apurba 
Chum Mukerjee, for the Appellant. 

Babu Debendra Narain Bhattaoharjee, for 
the Respondents. 

JUDGMENT. 

4 

M. N. Mukerji, J,— The facts which 
have given rise to this appeal are quite 

simple. 

On the 4th February, 1920, Mr. G. Hen- 
nessy and others obtained a decree for rent 
against the respondents. Tne appelUnts, the 
Matburapur Zemindary Company Limited on 
the I7bh July, 1920 applied for execution of the 
said decree after being substituted in the place 
of the deoree-holders on the basis of certain 
assignments in respect of the deoree*holders' 
I C->1U 


properties alleged to have boon made in the 
6r8b instance in Sopbnmber, 1919, and there¬ 
after in January 1920. The learned Munsiff 
in whose Court the said application was made 
issued notice on tho judgraent debtors to show 
cause why the substitution should not be 
made. The judgment-debtors appeared, denied 
that there was any assignmeab of the decree 
in question and ohiiihmged tho locus standi of 
the appellants to get themselves substituted 
or proceed with the execution. The learned 
Munsiff held that the appellants were not 
transferees of the decree either by assignment 
in writing or by operation of law and there¬ 
fore they were not competent to apply for exe¬ 
cution and consequently dismissed the appli¬ 
cation for execution. On appeal being taken 
from the said order, the order.was affirmed 
and hence the present appeal to this Court. 

It was contended on behalf of the appel¬ 
lants that by reason of the provisions of sec¬ 
tion 148 of the Bengal Tenancy Act, a mere 
assignment of the decree would nob have 
enabled them to ex#»CL't 0 the same as a 
rent decree, and inarmuch as they are 
assignees of the decree-holders’ properties 
in respect of which tlio reob decree was passed, 
they were in a better position than mere assig¬ 
nees of the decree, that though there was no 
assignment of the decree in writing, there was 
one by operation of law inasmuch as the 
assignment of the properties bad been made to* 
gether with all arrears of rent and on princi¬ 
ples of equity it should have been held that 
they were transferees of the decree by assign¬ 
ment. Reliance was placed on their behalf 
upon the case of Annnda Mohan Bay v. Pro- 
motha Nath GanguH (1). It is unnecessary to 
refer to the other oases cited as they do not 
appear to bear upon the aforesaid conten- 
tiODS. 

On the other hand, it was contended on be¬ 
half of the respoadents that no consideration 
of equity could arise between an assignor and 
an assigeee such as might arise between a 
mortgagor and a mortgagee as was the case in 
Ananda Mohan Biy v. Promotha Nath Gan- 
guliii). Rafereuoe was made on their behalf 
to the case of Th t-ku'i Gope v. Malik Mokhtear 
Ahmad (2), in support of the contention that 

(1) 57 lad. Oaa. 874 ; 26 0. W. N. 869. 

12 ) 69 Tad. Oa?. 969 ; (1922) Fat. 256 ; 8 P. L. T. 
625 : (1992) A. 1. R. (Pat.) 568. 
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bhe transferee un ler such oiroumsbances could 
not oocQG in to execute the decree. 

At the outset, T may observe that the deeds 
of assignment upon which the appellants rely 
have nob been placed before us, nor are they 
to be ^ound on the record and the only indica¬ 
tion of their contents that can be gathered is 
from the judgment of the Munsiff where he 
says that. “ It is contended that the proper¬ 
ties of the decree-holders with all balances 
and sums of money due and owing by the 
raiyats and uncollected and unpaid on the day 
of assignment had been transferred.” 

The relevant provision of the Code is O. XXI 
r. 16. It is nob pretended in the present case 
that there was any assignment of the decree 
in writing, and it is well-settled that if it is to 
be a valid assignment within the meaning of 
this rule and one not by operation of law it 
must be in writing and a transferee under an 
oral assignment has no locufi stindi : Parvata 
V. Digamhar (3) The Judicial Committee in 
the case of JatMra Nath Basu v. Peyer Deye 
Debi (4) has observed that “such a transfer of 
the decree could by reason of section 232 of 
the Code of Civil Procedure 1882, (which with 
certain modifications which need not be 
referred to for our present purposes, corres¬ 
ponds to O. XXI, r. 16 of the present Code) be 
effected only by an assignment in writing. 

The contention that there was an assign¬ 
ment by operation of law Is mainly based upon 
the observations of this Court in the case of 
Ananda Mohun Eav v. Promotha Nath Oan- 
guH (1). Transferees by operation of law 
ordinarily would be legal representatives of 
the deceased decree-holder or the Official Assig¬ 
nee in the case of an insolvent debtor or the 
purchaser of a decree at a Gouit sale, or a 
minor succeeding to the estate which was in 
the hands of an executor, and other instanods 
where there is a vestiug of the interest by 
operation of statute. 

It is necessary therefore to analyse the 
aforesaid decision very carefully in order to 
see whether it really professes to extend the 

(3) l6 B. S07 : 8 Ind. Deo (N. S.) 203. 

(4) 34 lod Oaa. 69 : 43 I. A. 108 : 43 0. 990 : 24 0 

L. J. 67 ; 14 A. L J. 627 ; 20 0. W. N. 866 ; (1916) 1 

M. W. N. 403; 18 Bom. L. R. 603 ; 20 M. Ii. T. 26 ■ 

3 D. W. 663 ;i31 M. L J 243 (P. 0.). 


meaning of that expression. The facts in that 
case were as follows : certain properties to¬ 
gether with all rents, issues and profits ariaiog 
therefrom or appertaining thereto were mort- 
gaged ; the mortgagee obtained a decree od 
this mortgage on the Original Side of this 
Court, and in execution of this decree the pro¬ 
perties hypothecated together with all arrears 
of rent were sold and were conveyed by the 
Registrar to the appellants in this appeal on a 
certain date. On that day certain rent suita 
which the mortgagors had instituted previously 
for back rents in respect of some jamas held 
under the properties hypothecated were deci¬ 
ded and decrees for rent passed in favour of the 
mortgagors. The appellants in the appeal 
applied for execution of the rent decrees and 
the question arose whether they could do so 
as there was no assignment of the deorccs in 
writing or by operation of law. The learned 
Judges in the course of their Judgment com- 
meuted on and distinguished the oases of Bum 
sahai v. Gaya (5) and Dost Muhammad v. Altaf 
Hussain Khan (6) as being inapplicable as the 
facts therein were different from those in 
the case they were dealing with. No doubt 
in the judgment of this Court in that case the 
observations of Sargent, C. J., in the case of 
Purmananddas v. Yallabdas (7), were quoted 
at length, but the decision of this Court as 
1 read it, did not turn upon the meaning of 
the expression “by operation of law.” This 
Court held that, “In the present case, there 
was no assignment of the dooree for arrears of 
rent in so many words, but not only the pro¬ 
perties under which the jamas in arrears were 
included, but also all arrears of rents which 
were the subject of the rent suits were assign¬ 
ed to the appellants. The arrears of rent were 
none the less arrears though suits bad been 
brought for them and decrees were passed for 
them on the very day the conveyance was exe¬ 
cuted and we think that in these oiroumstaoces 
the appellants may be treated as assignees of 
this decree under O.XXI, r. 16.” Reference was 
no doubt made to the case of Purmananddas 
V. Vallahdas (7), but as I read the judgment of 
that case the deoislon therein really amounted 
to this that applying some doctrine of equity 

(6) 7 A. 107; A. W. N, (1884) 324; 4 Ind. Deo. 
(N. 8.) 806 

(6) 17 Ind. Oas. 512. 

(7) 11 B-606; 6 Ind. Deo. (N. 8.) 383 
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in the matter of interpretation of a dooument, 
the Court ae a matter of faot held that “ the 
decree bad been transferred by an a^eigumeut 
in writing.” Similarly in the case of Ananda 
Mohan Ray v. Promotha Nath Ganguli (1), 
from the fact that all arrears of rent had been 
assigned over, and there having been decrees 
passed in respect of some simultaneously with, 
if not before, the execution of the conveyance, 
the construction put upon the oonveyanoe 
which was in writing was that it also meant 
to include the decrees. 

In the case of Purmananddas v. Vallab’ 
das (7), there was an aesigoment by certain 
executors who were trustees in respect of cer* 
tain properties in favour of the cestui que trusty 
in the most general terms, the words being 
*' all moveable property, debts, claims, things 
in action whatever vested in them as such 
executors. Sargent, G. J., observes in his iudg* 
meet, *'But it has been suggested that Parma- 
nand is not a transferee of the decree under 
section 232 of the Civil Procedure Code, be¬ 
cause the decree has not been transferred to 
him by assignment in writing or by operation 
of law, and therefore he is not entitled to 
apply for execution. There is no doubt that 
in a Court of Equity in England, the decree 
would be regarded as assigned to Purmanand- 
das and he would be allowed to proceed in 
execution in the name of the assignors. Here 
there is no distinction between law and equity, 
and by the expression ‘ by the operation of 
law’ must be understood the operation of law 
as administered in these Courts. Wo think 
under the olrcumstanoes we must bold that 
this decree has been transferred to Purma- 
nanddas by operation of law. In the present 
case the decree has been transferred in writing 
a$ construed in these Courts.*' These last 
words are very important and they appear in 
the judgment of Sargent, C. J., himself. In my 
judgment it is obviously right to invoke the 
aid of doctrines of equity in the matter of 
interpretation of a document of this nature 
executed by a trustee under a will in favour of 
the cestui que trust. If, however, this decision 
purports to lay down broadly that Courts of 
execution have to look to equity in considering 
whether there has been an assignment by 
operation of law 1 regret I am unable to as¬ 
sent to the proposition. The Madras High 
Court in the ease of Bhandari v. Bamaohand’ 


ra (8), declined to apply the doctrine of 
equity in somowliab similar proceedings, and 
observed as follows : —“ We are asked to hold 
that in the event which happened in this case 
the appellant is entitled to be treated as the 
transferee of a decree from the decree-holder 
for the purpose of section 232, Civil Procedure 
Code notwibbstanding that ab the time of as¬ 
signment there was no decree and no decree- 
holder. It seems to us that we should not 
be warranted in applying the doctrine of equi¬ 
ty on which the appellant relies, which is 
stated in Pahniappa v. Laksh»ianan (9), 
for the purpose of construing section 232, Civil 
Procedure Code. We think the words decree- 
holder must be construed as meaning decree- 
holder in faot and not as including a party 
who in equity may afterwards become entitl¬ 
ed to the rights of the actual decree-holder, 
and that the words of the section relating to 
a transfer of a decree cannot be construed so 
as to apply to a case where there was no 
decree in existence at the time of the agree¬ 
ment.” The Judicial Committee of the Privy 
Council bad occasion to deal with a somewhat 
similar provision contained in section 2 j 8 of 
Act VUI of 1869 in the case of Abidunissa 
Kkatoon v. AmirunnisBa Khatoon (10), and 
their Lordships condemned the consideration 
of principles of equity in such proceedings. 
Their Lordships observed as follows :—"Then 
we come to section 208, which, undoubtedly 
is a seobioD relating to proceedings for execu¬ 
tion, and after judgment and decree. It is to 
this effect ; * If a decree shall be transferred 

by assignment or by operation of law from 
the original deoree-bolder to any other person, 
application for the execution of the decree 
may be made by the person to whom it shall 
have been so transferred, or bis pleader, and 
if the Court shall think proper to grant such 
application, the decree may be executed in the 
same manner as if the application were made 
by the original decree-holder.’ lb appears to 
their Lordships, in the hrst place, that, assum¬ 
ing Wajed to have the interest asserted, the 
decree was not, in the terms of this section, 
transferred to him, either by assignment, 
which is not pretended, or by operation of 

(8) 17 ai L. J. 891; 2 M. L. T. 1'..7. 

(9) 16 M. 439; 5 Ind. Dec. (N.S.) 1006. 

UO) 2 0. 827 ; 4 1. A. C6 ; 1 Ind. J^r. ; i 

D«o- (n.S.) 600 (P. C.).« 
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law, from the original decree-holder. No in- 
oidenb had occurred on which the law could 
operate to transfer any estate frona his mother 
to him. There bad been no death; there had 
been no devolution ; there had been no succes¬ 
sion. His mother retained what right she 
had ; that right was not transferred to him ; 
i( he bad a right, it was derived from his 
father ; it appears to their Lordships, there¬ 
fore, that he is not a transferee of a decree 
within the terms of this section.” 

“ Their Lordships have further to observe, 
that they agree with the Chief Justice in the 
view which he expicssed,—that this was not 
a section intended to apply to cases where a 
serious contest arose with respect bo the 
rights of persons to an equitable interest in a 
decree, it was not intended to enable them 
to try an important question, such as the 
legitimacy or illegitimacy of an heir. They 
are further fortified in this view by the oonsi- 
sideratiOQ that, under section b64 of this Act, 
DO appeal would he from any judgment or 
decision given m a proceeding under seobion 
2Ud ; it appears diflicult to suppose that such 
an important question as this should be tria¬ 
ble without appeal. Therefore, in their Lord- 
ships' view, agreeing with that of the Chief 
Justice, section 208 does not apply. Even if 
it did apply, it would appear to i their Lord- 
ships that, inasmuch as proceedings under it 
are not subject to appeal, probably a suit 
would he for the purpose of reversing an 
order made in pursuance of it.” 

* In my opinion the fact that, under the pre¬ 
sent law there is an appeal does nob take 
away the weight that should attach to the 
above observations. 

In the case before us the outstanding 
features are that there was no assignment of 
the decree in fact in writing, that no questions 
of equity arise inasmuch as it was a simple 
transaction between an assignor and an 
assignee and that the decree was not in fact 
in existence on tbo date of the assignment 
but came into beiug long after that date. 
DDder such oiroumstanoes can the assignee 
come UiV There was no doubt an assign¬ 
ment of the propeibies, and 1 may assume, 
with ail its back or future rents but that is 
essentialiy difieienb from the transfer of the 
decree itseffi see the observations of Mabmud, 
J.i fiarnso-hO'^ v. Gaya and Bansrai 


Pal V. Nukhraj Kuntoar (11). A person to 
whom a party agrees to transfer a decree that 
may be passed in a suit is not a transferee 
within the meaning of the rule; bhandari 
V. Bamachandra (8). A transfer of the pro¬ 
perty during the pendency of the soit does 
not entitle the purchaser to apply for the 
execution of the decree unless he has taken 
steps to have his name substituted in the 
suit in the place of his vendor, and 0. XXI, 
r. 16, Civil Procedure Code does not apply 
to such a case : Dost Muhammed v. Aitaf 
Hossein (6) ; Peer Mahomed Bowthm v. 
Bavuthan Ambai>am (I2j, Thakuri Gope v. 
Malik Mokktar Ahmed (2). There having been 
no transfer by assignmenb in writing, the 
appellants oould not by any application to the 
Court have kept the decree alive (see the 
observations of the Judicial Committee in tbs 
case of Jatindra Nath basu v. Payer Deye 
Debia (4), 

The appellants’ contentions based on the 
provision of section 148 of the Bengal Tenancy 
Act do not really I assist them for if at all 
these provisions impose on the transferee of 
a rent decree a further disability which most 
bo removed before he can apply for execut¬ 
ing the decree as a rent decree. 

The appellants’ conbentious, therefore, fail, 
the orders passed by the Courts below are 
correct and the appeal must be diemissed with 
costs—hearing fee three gold mohurs. 

Walmsley, J.— I agree. 

z. K. Appeal dismissed. 

(11) A. \v. N. (iy07) 260. 

(I'J) 30 Ind. Gas. 681. 
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NAGPUR JUDICIAL ^ 
COMMISSIONER S COURT. 

Second Civil Appeal No. 526-B of 1922. 

July 18. 1924. 

Present R. B. M. B. Kinkhede, A. J. C. 

NARAYAN—Defendant—Appellant 

versus 

LAXMAN—Plaintiff—Respondent. 

Cotiiraot Act {IX oi 1872) s p-Immoral co^mder- 
ation-Mcniey paid to husband for divorcing his tvtfe- 
Cwtom—Burdm of proof ^Erroneous ftndtngof fact— 

Second appeal. 

A oroditot. who knowH that the objeot of hia debtor 
in taking the loan advanced by him la to utilize the 
money lor payment of compensation to » 
who ia willing to divorce his wife, in case h a marri¬ 
age expenees ate paid back to him, is not disentitled 
from recovering it by suit from his debtor, [p 887, 
ool. 3.1 

There ia a preaumption of lawfalneae of every oon- 
filderation ; and as the lew presumes against illega- 
Uty, the burden of eatablisbing illegality as a fact 
lies OB the person who asserts it. [p- 888, ool. a.j 

As the custom of reimbursing the late hueband'a 
relations for the expenses of a woman'e first marriage 
is BO well-known, in order to prove that a oontiaot, to 
oompensate the husband, with the expenses of his 

martiaae upon his assenting to divorce bis wile, is 

immoral or opposed to publio policy, and, tberefore, 
anlawlul. it must be established that there is ^osuoh 
custom of compensating the husbandy [p. 889, ool. l.J 

However erroneous or grossly improper » 
laotmay he.it is unassailable m second 
provided it is supported by proper evidence. LP- 

•ol. 1.] 

Appeal against the decree of the Additional 
Distot Judge. Akola, in Civil Appeal No. 131 
of 1922, dated the 30th October 192-. 

Mr. A. K Khare, for the Appellant, 

Mr. Q. G. Batvjalne, for the Respondent. 

JUDGMENT.— This appeal raises a some¬ 
what difficult question of law. The defendant 
executed a promissory-note dated 9th January 
1919 in plaintiff’s favour for a consideration ol 
Bs. 600 stated to have been received in cash. 
The loan is stated to be for purposes of 
Farakat.” The plaintiff seeks to recover Rs. 
700-16-6 on account of prinmpal and interest. 

The defence in short is that the considera¬ 
tion was not received in cash but was p«d by 
plaintiff, to ono Pandbftri on defendant u be¬ 


half for getting him to execute a I'arakai) 
divorcing hie wife Shengi in order tliafc she 
may marry him (defendant) ; that though 
divorood she did nob marry the defendant. 
It is contended that as the payment was for an 
object which is against publio policy the plainb- 
id cannot maintain the suit 

Plaintiff in reply adnoitted that the pay¬ 
ment to Pandhari was made through him, 
that ho had accompanied the defendant's 
brother to obtain the divorce, and that 
the consideration was advanced to defendant 
for obtaining divorce of Pandhari’s wife, ft 
was, however, maintained that the considera¬ 
tion was good in law. That the divorce was 
obtained for defendant, but that Shengi 
married one Bulu is also admitted. 

The Court of first instance framed the fol¬ 
lowing among other issues :— 

(1) Whether the defendant did not receive 
any consideration on the promissiory note 
in suit. 

(2) Whether the consideration was for an 
objeot as stated by the defendant and if 
so, is the consideration unlawful or against 
public policy V 

(3) If so, can the plaintiff maintain the 
suit? 

The first Court found that the defendant 
received the full consideration of the promis- 
Bory-note in suit ; that the consideration of 
the promissory-note was for an object which 
was immoral and opposed to publio policy and 
as such it was unlawful, and that plaintiff 
cannot, therefore, maintain the suit. The suit 
was accordingly dismissed with costs. The 
plaintiff appealed against the dismissal and 
the lower Appellate Court reversed the dismis¬ 
sal and decreed the claim. The findings in 
appeal are as under :— 

(1) That the defendant received the full 
consideration from the plaintiff. 

(2) That the agreement in question as 
embodied in the promissory-note sued 
upon, was to give an advance of Rs. 600 
and in consideration of it the defendant 
agreed to repay that sum with interest at 
the stipulated rate that the plaintiff's 
performance of bis agreement to advance 
Bs. 500 to defendant was complete as 
soon as he pud the amount in cash, tg 
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him, and fchat after the payment nothing 
remained to be performed by him. 

That besides the agreement in question bet¬ 
ween the parties to the suit, there wag 
another agreement made about the same 
time or prior to the agreement in ques* 
tioD, between defendant and Pandhari, 
under which the latter agreed, on receipt 
of Es. 500 from the former, to divorce 
his wife Shengi. That the consideration 
for defendant to pay Rs. 500 to Pandhari 
was the latter s agreeing to divorce big 
wife, and that being immoral, was un¬ 
lawful, and consequently the agreement 
between the defendant and Pandhari was 
void under section 23 of the Contract Act. 
But that there was nothing immoral or 
opposed to public policy in the plaintiff's 
agreeing to advance Rs. 500 to the 
defendant and in his actually paying the 
amount to the defendant in performance 
of his agreement or in the defendant's 
agreeing on receipt of the amount, to 
repay it with interest to plaintiff. That 
it might be that when the plaintiff agreed 
to advance and actually advanced the 
amount to the plaintiff, ho had full know¬ 
ledge of the fact that the defendant 
wanted the money to procure Shengi’s 
divorce, but that such knowledge would 
nob taint the consideration of the defen¬ 
dant’s agreement to repay the loan to 
plaintiff. That there is no satisfactory 
proof on record bo prove that plaintiff wag 
instrumental in securing the divorce, or 
except making the payment to Pandhari 
on defendant s behalf he took auy parJi 
in procuring the divorce, and that the 
taint of the consideration of the agree¬ 
ment between the defendant and Pan¬ 
dhari cannot affect the consideration of 
the defendant s agreement of loan which 
was perfectly lawful. That the two 
agreements and their respective conside¬ 
rations must be kept apart and consider¬ 
ed separabely. The agreement in ques¬ 
tion is only collateral bo the agreement 
between the defendant and Pandhari. 
Id short, the consideration or object of 
the agreement in question was not im¬ 
moral or unlawful, that the agreement 
was not opposed to public policy and was 
not, therefore, void under section 23 of 
the Contioot Act, and that plaintifi’i 


claim was competent and must succeed. 

The result of these findings was that 

plaintiff 8 claim was decreed. The defeudast 

has come up in second appeal urging that, 

(i) The lower Court should have held 
that the execution of the pro-note and 
securing of the divorce were one and the 
same transaction and that the object 
of the contract being opposed to public 
policy and being contrary to good morals, 
the contract was void and plaintiff’s suit 
was not maintainable, especially as the 
defendant gob no benefit out of any act of 
the plaintiff; 

(ii) That there was misapprehension of 
evidence besides failure to consider re¬ 
levant admissions of plaintiff as regards 
plaintiff’s undertakings being not merely 
to finance the defendant but also to see 
that defendant was married to Shengi 
after procuring her divorce from her 
former husband ; 

(iii) The plaintiff's remedy lay against Pan¬ 
dhari or his wife and not against the 
defendant; and 

(iv) That the finding of the first Court as 
regards the payment of Bs. 500 to defend¬ 
ant and as regards the part played by 
the defendant in the entire transaction 
should not have been erroneously upset. 

1 will take up the points Nos. 1, 2 and 4 to¬ 
gether. No argument was advanced before me 
as regards point No. 3 specifically, and so I 
need not consider it. If the result of the 
discussion of points Nos. 1, 2 and 4 leads to 
the conclusion that the defendant is liable, the 
plaintiff’s claim must succeed. As regards 
point No. 4, it was conceded before me that 
bho consideration was received in cash in the 
sense that it was paid on defendant’s account 
and under his direction to Pandhari, by the 
plaintiff. This settles the question that the 
promissory-note was for valuable consideration 
paid in cash, The next question is: was th® 
payment of the consideration the only consi¬ 
deration of the agreement embodied in the 
promissory note, or it carried with it also an 
obligation on the plaintiff's part to do any 
further acts—namely—to procure the divorce 
and to get Shengi the divorced wife to marry 
the defendant as her second husband* 

I am referred to the pleadings and to th® 
evidence on record and asked to hold on it 
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thab bbe plainbiff bad undertaken nob only to 
procure bbe divorce bub aUo to procure Sbengi 
as the V 7 ife for bbe dofendanb, as part of 
the bransacbioD of the loan. I do not think 
lb is open bo me to consider, at this stage of 
the second appeal, and go into this matter, 
and upset the hading of the lower Appellate 
Oourt upon a point of fact. The hading thab 
bbe transaction of loan was complete with the 
payment of bbe consideration and that nothing 
was left to be done on plaintiff's part to com 
plebe ibis a hnding of fact which is binding on 
me as a second Appellate Court. However 
erroneous or grossly improper tliat hnding 
may be it is unassailable in second appeal pro¬ 
vided it is supported by evidence proper for 
consideration. The lower Appellate Court has 
preferred to accept bbe testimony of the plaint¬ 
iff on this point, and bas held that the tran¬ 
saction of divorce was arranged for by the 
defendant through his brother and thab there 
is no satisfactory proof on record to prove 
that plaintiff book any part in procuring the 
divorce except that of making payment to 
Pandbarl on defendant’s behalf. It was open 
to the lower Appellate Court bo come to any 
reasonable hnding one way or the other on 
the question of fact before it, namely, whether 
the transaobion of loan and the transaction of 
divorce were parts of the same transaction 
or formed independent transactions, and 
whether the agreement to advance the loan 
was only collateral to the main agreement for 
divorce between the defendant and Paodhari. 
The Court thought 6 b to accept the view that 
they are separate transactlous and that one 
has nothing to do with the other. The plaint¬ 
iff’s admission that he had accompanied the 
defendant and bis brother and paid the amount 
on defendant’s behalf does nob advance the 
latter’s case any further or 6 x the former 
with responsibility for failure of any contrac¬ 
tual obligation. His presence at the most 
6 x 08 him with knowledge of the fact that the 
money was required for the purpose of 
obtaining a Farkat as recited in the pro¬ 
missory note and that it was utilized for 
it. It has not been attempte:! to show 
that plaintiff’s undertaking extends eo far 
as even to get Sbengi to marry defendant. 
The plaintiff may have expressed bis willing¬ 
ness to use his best endeavours to help the 
defendant in gobbing himself married bo Shengi 
bub that does nob amount to a promise on his 


part bo procure or bring about the marriage, 
failure bo do which would liberate the defend¬ 
ant from biie obligation to repay to the plaint¬ 
iff the debt fully incurred from him. I do 
not, therefore, see any grounds for interfering 
with the hnding of fact sought bo be oballong- 
ed in second appeal. 

The only legal question which remains to be 
considered, therefore, is whether a oredibor, 
who knows that the object of his debtor in 
taking the loan advanced by him is to utilize 
the money for payment of oompeneation to a 
husband, who is willing to divorce bis wife, in 
case hie marriage expenses are paid back bo 
him, is disentitled from recovering it by suit 
from his debtor. The lower Appellate Court, 
having considered the case from the right 
point of view, has held, after a careful discus¬ 
sion of the law bearing on the point, that the 
mere fact that the creditor is aware of the 
purpose, is DO ground for holding that bbe con¬ 
tract of loon is tainted with immorality, how¬ 
ever immoral the procuring of the divorce 
may be, as I pub it, or even though payment 
of money for procuring the divorce between 
the wife and the husband was immoral, as 
the Additional District Judge pats it* 

The respondent’s pleader contends before 
me that the lower Appellate Court, was wrong 
in its assumption that repayment of marriage 
expenses to a willing husband, for passing a 
divorce deed, was immoral and opposed to 
public policy, and that the right view to take 
was that such payment has not been proved, 
bo be illegal or unlawful or opposed bo public 
policy, by the defendant on whom the burden 
of proof lay to establish the illegality of the 
consideration. 

The suit is based upon a promissory note. 
Under the Negotin bio Instruments Act there 
is a presumption thab every promissory note 
is for consideration. All consideration is law¬ 
ful unless it is forbidden by law, or is of such 
a nature that if permitted it would defeat the 
ptovisions of any law, or is fraudulent, or 
involves or implies injury to the person or 
property of another, or the Court regards it as 
immoral or opposed bo public policy. Section 
23 of the Contract Act declares the considera¬ 
tion in each of these cases to be unlawful, 
and enacts that every agreement of which the 
consideration is unlawful is void. It would 
thus be quite apparent to any body who reads 
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ifc, thab the very wording of section 23 of the 
Act shows that there is a prosumption of law¬ 
fulness of every consideration. The law 
presumes against illegality and the burden of 
establishing illegality as a fact is, therefore, 
on the person, who asserts it. The Hire 
Purchase Furnishing Company ^.Bichensil) 
Mills V. Dunham (2). Waugh v. Moms (3). 

The defendant must, therefore, establish 
every fact necessary bo prove the illegality of 
the transactioD He undertook to do this by 
trying to establish a sorb of connection bet¬ 
ween the transaction of the loan and the 
transaction of divorce, and by urging that 
plaintiff was responsible for bringing about 
the divorce as also for arranging for his mar¬ 
riage. This inter-connection between the 
two transactions b&s not, however, been 
establislied by him as the lower Appellate 
Court’s findings show. He has succeeded in 
proving that plaintiff had knowledge of only 
the purpose of the borrowing, but not that 
plaint tT had given any undertaking to procure 
or bring about the divorce and the subsequenb 
marriage. The question is, is this sufficient to 
discharge the onus, or was it necessary for 
the defendant to have established further that 
the payment of compensation to the husband 
willing to pass a Farkat divorcing his wife was 
itself unlawful or immoral or opposed bo 
public policy ? In other words, was it necessary 
for the defendant to establish that such pay¬ 
ment whether made to the knowledge of the 
creditor or not tainted the loan with immora¬ 
lity or illegality or made it one opposed to 
public policy I think when the defendant 
undertook the burden of proving the illegality 
of tbo consideration, he undertook the whole 
burden and he was bound bo prove illegality in 
every detail of that transaction. He had, 
therefore, bo allege and prove that under law, 
which would meau both statutory as well as 
customary law. the repayment of marriage 
expenses to a husband who is willing to divorce 
his wife, is illegal He has nob alleged it, much 
less has be proved it. 

Roy’s Tagore Law Lectures, 1908 on Cus- 


(1) (l-88» 90 Q. B. D. 887 ; 63 Ii. T. 460 ; 3G W R 
865. 

(•2i (1891) I Ch. 676 at p. 5i9 ; 60 h. J. Ob. 869 ' 

64L T. 719 ; 89 W. R. 989. 

(3) (I978j « Q. B. D '^02 ; 4i L. J Q. B 67 ; 28 
Ij. T. 265 ; 91 W. R. 483. 


toms and Customary Law in British India, 
page 310 contains the following observations:^ 

** Divorce is not contemplated by the Hinda 
Law, but it is nob repugnant to the 
principles, and if there be a well-establish* 
ed custom in its support it may over¬ 
ride the general provisions of that law. 
Sir William Strange in his treatise on 
Hindu Law (Vol. I, page 62 of the 4th 
edition) says that in the lowest classes 
a divorce is attainable between a has- 
band and wife provided it is allowed by 
the oustom of the oaste.” 

In the case of Mb. Kudome4 Doisee v. Jotee-^ 
ram Kolita (4), the Munsiif had found that 
there was a custom for men and women to 
assent to divorce by deed, bub the I^etiiot 
Judge held that even if the custom were 
established it would not atfeot the Hindu Law. 
As he was wrong in holding such a view the 
High Court remanded the case to him for bis 
finding on the custom which the Munsifif said 
was established 

In Sankaralingam Chetti v. Subban 0heUi{b\ 
it was held that there is nothing immoral in 
a oasbe oustom by whioh divorce and remarn- 
age are permissible on mutual agreement 
on one party paying to the other the expensss 
of the latter’s original marriage (parisan). The 
rnling cited (Uji v. Rathi Lalu (6), in that 
case was distinguished on the ground) that in 
that case the question of the authority of the 
caste to sanction a woman’s remarriage with¬ 
out divorce i. e., without a proceeding to which 
both husband and wife were parties, was decid¬ 
ed, while in the Madras case the qnestioo 
was one of divorce by mutual consent of the 
husband and wife. The case in (K^hnv 
Rargovan v. Bai Gandn (7)), is similarly distin¬ 
guishable. It involved the question whether 
the husband be willing or nob. I again quota 
the following from Roy’s Customs and Cus¬ 
tomary Law in British India:— 

** Amongst the lower classes of people 
—whether in Bengal, Bombay, Unitw 
Provinces of Agra and Oudh or m 
Southern India divorce is allowed ^ 
caste people. . . . The divorce is usually 

(4) 8 0. 906 ; 1 Ind. Deo. S.) 781. 

(5) 17 M. 479 ; C Ind. Deo. (K. 8.) i>83. 

(6) 7 B. H. 0. R. ia8. ^ - 

(7) 29 Ind. Ofts. 952 ; 89 B. 688; 17 Bom. U 
684. 
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effeobod by mutual ooDseut, on tho pay¬ 
ment of some oompeneatioD for marriage 

espeneee incurred at the brst marriage 
* * * 

In some tracts, the custom of reimbursing 
the late husband's relations for the expenses 
of a woman’s 6rst marriage is so well-known 
that no marriage of a widow can be celebrat¬ 
ed urtil such expenses have been paid. 
Such a custom is so notorious that it has 
become, as it wore a part of the marriage con¬ 
tract in oases in which members of a com¬ 
munity elect to marry widows. Madda v. 
Sheo Baksh (8).” The defendant was thus 
bound to establish that in this case there was 
no custom to reimburse or compensate the 
husband with the expenses of bis marriage 
upon his assenting to divorce his wife, in 
order to prove that such payment was unlaw¬ 
ful or immoral or opposed to public policy. It 
was not for the plaintiff to establish a positive 
custom, as the lower Appellate Court thinks, 
but it was the defendant's duty to establish the 
absence of such a custom if he desired the 
Court to regard the consideration as immoral 
or opposed to public policy and, therefore, 
unlawful. 

Ismay. J. 0., in Local Government v. Pilaji 
(9), makes the following observations—at 
pages 70 and 71 which are pertinent to the 
point involved in this appeal : 

** In considering the question whether the 
object of an agreement is unlawful as 
being opposed to public policy it is im¬ 
possible to shut one’s eyes to the danger 
of reasoning from borrowed analogies 
and of allowing undue weight to 
considerations which are sentimental 
rather than real. It is no doubt very 
difficult to specify exactly what is 
contrary to public policy. In Richardson 
V. Hellish (10), Mr. Justice Burrough 
said “Public policy is a very unruly 
horse and when once you get astride it 
you never know where it will carry you. 
It may lead you from the sound law. It 
is never argued at all but when other 
points fair. ’’ 

(9) a A. 885; A. W. N. (1881) 7 ; 3 Ind. Deo. 
(N. B.) 182. 

(9) 1* 0. P. L. R. 67. 

ho) (1824) 37 B. R. 608; 3 Bing. 329; 9 Moore 485; 

8 Ii. J. C. P. 366; By. & Moo. 66 ; 1 C* & P* 241 j 
180 B. 394. 

I 0-ua 


In this case the defendant has pleaded that 
the agreomont is against public policy but has 
given no evidenoo to show how it is so and 
still expects the Courts to give a verdict in his 
favour. Tho observations of Lord Bramwell 
in Mogul Steamship Company v. Mo. Gregor, 
Grow & Co. (ll), very fittingly apply here and 
I, therefore, quote them below :— 

“ No evidence is given in these public policy 
oases. The tribunal is to say, as matter 
of law, that the thing is against public 
policy and void. How can the Judge do 
that without any evidence as to its effect 
and consequences ? ’’ 

In the absence of any evidence bo prove the 
plea of the defendant that the consideration or 
object of the agreement in question was im¬ 
moral or against public policy and, therefore, 
unlawful, I hold that the mere fact that a 
creditor is awaro that the object of his debtor 
in borrowing the loan from him, is to pay 
compensation to the husband who was willing 
to forego his claim on his wife and pass a 
Farkat evidencing such a transaction, does 
not necessarily entitle the Court to regard 
the consideration paid under such an agree¬ 
ment as immoral or opposed to public policy, 
and that as in this case the illegality has 
nob been established by the defendant I 
further hold that the consideration or object 
of the agreement in suit was not unlawful, 
and that the present suit was maintainable. 

In this view of the case the decree appealed 
against is correct and the same is upheld. 
The result is that this appeal fails and is dis¬ 
missed with costs. 

S. D. Appeal dismissed. 

(ll) (1892) A pp. Ca?. 26 at p. 46; 61 L. J. Q. B. 
296 : 06 Ii. T. 1 : 40 W. R. 337; 7 Asp. M. O. 120 ; 

66 J. P. 101. 
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LAti UMRAO SINGH V, LAL SINGH 

ALLAHABAD HIGH COURT. Mr. LaghaUt iov the Applioanfc. 

Civil Revision No. 110 op 1923. JUDGMENT. 


June 30, 1924. 

Present'.— WaUh, Actiing Chief JusMoe, 

and Mr. Tusbioe Boys. 

LAL UMRAO SINGH— Judgment- 
Debtor— Applicant 
versus 

LAL SINGH— Degree-Holder 
AND CHITTU MAL -Purchaser— 
Oppostce Party. 

Cjuti Procedure Code {Act V oj 1J08)| 0. XS.I, r. 46, 
89— hypothecation b nrl—Attachment — Sale— 
*' Moveable property ” — “ hnoDveable i)roperty 
Setting aside o{ saU’-^Qencral Clauses Act {X of 1897), 
s. 9 {0.^}—* Benefits to arise out of layii''^Security 
under simple mortgage. 

A simple hypotheo^tion bond U ** moveable pro¬ 
perty" oot oaly for the patpo:i6S of attaohment but 
also for the purpose) of sale aai 0. KXl, r. 3D has 
no applioation. In other words, the bond is 
"moveable property " for all three purposes, atbaoh- 
ment, sale and setting aside the sale under 0. XXI, 
r. 89. [p. 891, ool. 2.] 

A simple mortgage bond carries with it two rights; 
a right to a deoree for money a^rd to a deoree for sale. 
The latter gives the mortgagee a right to be recouped 
from the sale proceeds but ^Ives absolutely no right 
of any sort to or in the land. He has not even a right 
to all the sale proceeds but to only so much as may 
be necessary to meet his debt. In other words, a debt 
due on a simple motgage is a debt though it is secured 
on land ; the security is merely collateral. In short, 
a simple hypothecation bond does not create *‘an 
interest in immoveable property.*’ [p. 891, col 3.] 

In the absence of a olear intention to the oontrary, 
what is held to bo ‘moveable property* at the time of 
the attachment may reasonably be considered to con¬ 
tinue to be ‘moveable’ at the time of the sale. Even 
assuming that a simple hypothecation bond oreates 
an interest in ‘immoveable property' and as such is 
‘immoveable property’ itself, there is a clear indi- 
oation of the intention of the Legislature that for the 
purposes of the Code of Civil Procedure it should be 
treated as ‘moveable property.’ [p. 892, ool. 1.] 

In the definition of "immoveable property,’’ in 
section 3, (26), General Clauses Aot, the expression 
** benefits to arise out of land'.’ was never intended to 
cover such a matter as the security held by the mort- 
gageeiunder a simple mortgage-bond. [p. 82D» ool. i.J 

Bevision from au order of the Additional 
District Judge, Aligarh, dated the 38bh March 
1923. 


Boys, J .—Lai Umrao Singh judgment- 
debtor (the applicant in revision here) held a 
simple mortgage-bond which was attached and 
sold by Lai Singh, the hrst opposite party here, 
in execution of a deoree. On the 23rd of 
October 1922, the judgment-debtor sent the 
money by telegraphic money-order but it ar¬ 
rived after tbe sale. The 21th being a Sunday 
he deposited tbe money on the 25th and on 
tbe 28th Gled an application under r. 89 to 
get the sale set aside. The decree-holder ob- 
iceted that the simple mortgage-bond not being 
“ immoveable property ” the sale could not be 
set aside. The Munsif disallowed this objeo- 
tion holding that a mortgagee’s rights, 
whether the mortgage was simple or usufruc¬ 
tuary, constituted “ an interest in immoveable 
property,” that the tact that the property at¬ 
tached was attached as moveable did not 
render it moveable once for all and that it 
was immoveable within the meaning of the 
term in tbe Transfer of Property Aot. 


The District Judge on appeal relying on 
Nataraja Iyer v. The South Indian Bank of 
Tinnevelly (l) and Karim-un-nissa v. Pkw 
Gkand (2) allowed the appeal holding ^ 
simple mortgage-bond to be moveable property 
and held that, that being so, the sale oould nw 
bo set aside. The judgment-debtor asks us to 
revise this order. 


For tbe applicant no serious attempt has 
been made to show that a simple mortgage 
bond is not “ moveable property ” for the pW" 
pose of determining the procedure appropriate 
to Attachment and that such procedure is no 
contained in O. XXI. r. 46 (section 268 of the 
old Code). That is a position he oould hardly 
take up in face of the provisions of the 
of Civil Procedure and adverse 
Compare Karim-un-nissa v. Phul Ghana 
Tarvadi BhoUnath Harishanker v. Bai Kiuni 
(3), Bantu v. Gayuda Singh (4). Nataraja m 


l) 13 Ind. Oas. 91; 37 M. 61; 10 M. L. T- **08. 
1) 2 M. W. N. 690; 22 M. L* J. 106. , ,, 

t) 16 A. 1S4; A. W. N. (1898) 61; 7 Ind. DflO. 

i) . 26 B. 906; 4Boai. li. R. 18 

1 Tod. Oa 9 . 460: 18 P. R 1900; 29 RW R- 1909. 
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V. The South Indian Bank of Tinnevelhj (l) 
Shah Muhammad Yusuf 7 . Lachmi Narain(6). 

Karim-un-nissa v. Phul Chand (2), wae re¬ 
ferred to ia Sheooharan Lai v. Sheo Sewak 
Singh (6), bub nob overruled and {Bantu v. 
Ganda Singh (4) was referred bo and distin- 
guiehed bub nob overruled in Sewa Bam v. 
Dheru Shah (7). The applioanb, however, 
oonbends bbab while a simple hypobheoabion 
bond may be breabed as moveable 
properby for the purpose of attaohmenb 
and the procedure of O. XXI, r. 46 be 
appUoable» it does nob follow bbab it is 
nob "immoveable property" for the pur¬ 
pose of bbe sale and setting aside of the sale 
under O. XXI, r. 89 and he has referred 
to Bhawani Kuar v. G^tlabBai (8), SAeo Cha- 
ran Lai v. Sheo Sewak Singh (6), Mutsaddai 
Lai V. Muhammad Banif (9), Sewa Bam v. 
Dheru Shah (^\Bam Sarupv. Earpal {10) 
and Hafizuddin v. Jadu Nath (11). 

Of these Bhawani Kuar v. Gulab Bai (8) 
was shown in Kanm-un-nissa v. Phul Chand 
(3) to bo no longer law. Of the others, Sheo 
Charon Lai v. Sheo Sewak Singh (6), Mutsad- 
di Lai V. Muhammad Banif 9), Bafizuddin 
V. Jadu Nath (11) and Bam Sarup v. Harpal 
(10) have very little bearing, if any, on the 
point. Bub the ruling of Kensington, J. in 
Sewa Bam v. Dheru Shah (7) does go the 
whole length of his contention. The learned 
Judge held 

*' lb does not follow that because a mortgage 
debt is bo be treated as moveable properby 
for the purpose of abbaobmenb under rule 
4^, it should, therefore, be considered as 
moveable property in all cases.” 

and for bbab as well as for another reason 
ordered bbe lower Court to hear the applica¬ 
tion for setting aside the sale. In support of 
his view the learned Judge relied only upon 
Sant Singh v. Jowala Singh (12), in which it 

(6) 60 Ind. Oae. 167: ^1 O. 0. 400; 6 O. L. J. 49. 

(6) 16 A. 469: A. W. N. (1696) 154; 8 Ind. Dos. (N.6.) 
1018. 

(7) 18 Ind. Gas. 818; 126 F. L. B. 1918: 79 F. W. B. 
1919. 

(8) 1 A. 849: 1 Ind. Jor. 704:1 Ind. Dea (N. S.) 288. 

(9) 16 Ind Gas. 868; 10 A. Ii. J. 167. 

(10) 89 lad. Qat. 668; 16 A D. J. 88tat p. 87; 39 A. 
200 . 

(U) 12 0. W. N. 820 : 86 0. 998; 7 0. h. 3. 279. 

(l2) 58 P. B. 1899. 


was held, in a case dealing with the rights of 
a Hindu female heir to alienate that a mort¬ 
gage-debt is immoveable property. 

The opposite-party, on the other hand, con¬ 
tends that the bond being certainly attached 
as moveable property must be held to be sold 
as moveable properby. The hrst part of this 
contention is, as I have already said, well 
established and in effect admitted. In sup¬ 
port of the oouoUieiou it may be said that in 
two of the oases quoted Karim-un-nissa v. 
Phul Chand, (‘-i) and Nataraja Iyer v. South 
Indian Bank of Tinneitlly (1), language was 
used which suggests that, in the minds 
of the learned Judges, what was moveable 
for the purposes of attachment was moveable 
for the purposes of sale. A consideration 
of these authorities and another to which 1 
shall refer and particularly of the nature of a 
simple hypothecation bond leaves no doubt in 
my mind that the contention of the opposite 
party is correct, that the bond is moveable 
property for all three purposes, attachment, 
sale and settiug aside the sale under O. XXI, 
r. 89. 

The learned Muneif has held that the bond 
constitutes an " interest in immoveable pro¬ 
perty ” and is, therefore, immoveable pro¬ 
perty ’’ within rule 89. Is the premise correct ? 
A simple mortgage-bond carries with it two 
rights ; a right to a decree for money and to a 
decree for sale. The latter gives the mortgagee 
a right to be recouped from the sale proceeds 
but gives absolutely no right of any sort to or 
in the land. He has not even a right to all 
the sale proceeds but to only so much as may 
be necessary to meet his debt. 

In Tarvadi Bholanath Barishankar v. Bai 
Kashi. (3) Ghandavarkar. J. said at page 311 
" A simple mortgage creates a right to recover 
the debt due on it from land; a mortgage with 
a right of foreclosure creates a right to 
recover the land itself. Therefore, a debt on 
a simple mortgage is a debt, though it is 
secured on land, and the security is merely 
collateral." What jasti6oation is there for 
holding that a simple hypotheoation bond 
creates ' an interest in immoveable pro¬ 
perby." ? 

Next we have bbe consideration clearly stat¬ 
ed by Jenkins, G.J. in the case TarvadiiBhala- 
nath Barishankar v Boi Ka8hi{d) just referr¬ 
ed to and oononrred in by Ghandavarkar, J., 
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quoting Balde Dhanrup Maroadi v. Bam^ 
Chandra Balvant (13) bbat the debt has beea 
Bold and thab carbainly the sale of the debt 
cannot be set aside, and that the security 
must go with the debt. It is urged for the 
applicant that from the more fact that 
for the purposes of the procedure for attach- 
ment it is convenient to treat the bond 
as moveable, it does not follow that other con¬ 
siderations as bo the attributes of the property 
to be affected or possibly affected did not 
dotermine its nature when the legislature was 
considering its sale and the consequences to 
follow from its sale. This may be conceded 
but there is no evidence to show that this con¬ 
sideration did weigh with the legislature or 
that effect was given to such considerations. 
On the other hand, it must be conceded that, 
in the absence of a clear intention to the con¬ 
trary, what is held to be moveable property 
at the time of the attachment may reasonably 
be considered to continue to be moveable at 
the time of the sale, and I find myself in 
agreement with the view, of Cbandavarkar J, 
in Tarvadi Bholanath Harishankar v. Ban 
Kashi (3), where he further says, that even 
assuming that ' it is an interest in immove¬ 
able property and as such is immoveable pro¬ 
perty itself, we have as 1 said at the outset a 
clear indication of the intention of the legisla¬ 
ture that for the purposes of the Code of 
Civil Procedure it should be treated as move- 
ble property.” 

Lastly, to bold that it is not immoveable 
property is consistent with the definition of 
“immoveable property ” to be found in the 
General Clauses Act, section 3 (25). The ex¬ 
pression “benefits to arise out of land ” was 
never intended bo cover such a matter as the 
security held by the mortgagee under a simple 
mortgage-bond, but such benefits as the right 
to a ferry. 

For these reasons I have no hesitation in 
holding that a simple hypothecation bond is 
“moveable property” not only for the pur¬ 
poses of abbaohmeub bub also for the purposes 
of sale and O. XSf, r. 89 has no application. 

It is not clear that any question affecting 
the jurisdiobion of the District Judge arises in 
this case, such ae would justify this Court in 
interfering in revision, were we otherwise in¬ 
clined to do so, but we had heard much argu- 
(13) 19 B. 121; 10 Ittd. Deo. (n. S.) 81. 


ment before this point emerged and we 
thought it desirable then to hear the argu¬ 
ment out as the matter appears not to have 
been definitely determined by this Court and 
is one which might arise again at any time. 
I would dismiss the application. 

Walsh, A. C. J. —I have read the judg¬ 
ment of my brother Boys and I agree with it. 

By the Court. —The order of the Court is 
that the application is dismissed with costs on 
the higher scale, (if any). 

S. D. Application dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 257 of 1933, 

March 11. 1924. 

Present :—Mr. Justice Krishnan. 

CLAN LINE STEAMSHIP OOMPANT 

LIMITED 

—Defendant —Appellant 

versus 

B. SRINIVASA PAI (died) and OTHBBS 
—Plain tipfb—Respondents. 

Contract Act {IX of 1872), s. 70— Bill of 
Carriage of goods from Liverpool U> ^ ^ 

exempting ship'owners from liability in case of fes- 
traint of rulers'' — Freight paid in a^va^ 
by shippers — SteatTier coinmandeerei pg 
ment at Donibay^^Goods forwarded to Cochin by 
of ship-Consignee taking delivery on A 

charges—Suit for refund against ship^otoners-‘Bt9'n 
of Masi&r to act for cargo-owners. 

Tha defeodant ateatnship Company 
the plaintiff to oatry certain goods from Livee^ 
Coohin and reoeived the advanoe freight 
England. There was a proyision in the bill of lan- 
ing for termination of voyage in case of 
of tnlera", and for non-liability of the Company 
any loss or damage thereby The goods were ^ , 

board one of defendint's steamers and duly ariiv 
at Bombay Harboat bat there the sUamer 
commandeered by the Government of India for 
use of transport. In oonsaquenoe all the 
discharged in the port and notice given to the 
aignee. There was some oorrespondeoca - 

defendant’s agents at Bombay and the Pl®*?*^*,^* 
dispate at to who^shoald bear ‘the ohatges foi 
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ahipmeat between Bombay and Goohin. Finally the 
goods wate ttanshipped by the defendant Oompany 
Icom Bombay to Goohin The plaintiS took delivery 
of the goods and paid tho oharges. In a suit by the 
plaintiQ against tho defendant Oompany for refund 
of the sum 30 paid, 

Hold, that (1) The '* restraint of rulers " being one 
of the excepted oaui^es, the master of the ship was 
entitled, on the steamer being oommandeared, to land 
the goods at Bombay and the ship-owner’s responsi¬ 
bility oea^ed as soon as notice was given to the 
shippers, that even though the voyage had not been 
completed, the company was not bound to refund 
any portion of the advance freight paid or oarry the 
goods to Ooohin at their expense; [p. 894, col 30 

(3) The law of the flag ’* which governed the 
oontraot of the bill of lading, meant in this case the 
English law, at any rate till the oontraot oamo to an 
end by the goods being landed in Bombay. 

[p. 896, ool 10 

(3) The defendant Company having intended 
throughout to hold the oonsignee responsible for the 
charges from Bombay to Goohin and never having 
inteniled to act gratuitously and the plaintiS never 
having repudiated the oompany’s action in sending 
the goods to OoobiQ,the oompany could not be held to 
have acted voluntarily or gratuitously .[p. 894, ool. 3.] 

(4) In any oase, under section 70 of the Contract 
Act, the defendants, being carriers, were bound to 
make arrangements foe the disposal of the oargo 
that, therefore, they must be held to have aoted law¬ 
fully in sending the goods from Bombay to Cochin 
and that the plaintiQ having enjoyed the benefit was 
bound to pay the charges, [p. 893, ool. 3 ] 

Appeal againsb the decree of the Dlstriot 
Oourb, South Malabar at Galioub, in A. S. 
No. SI9 of 1920, preferred against the deoree 
of the Court of the Subordinate Judge, Cochin, 
in O. S. No. 19 of 1918. 

Messrs. B. N. Aiyangar and 0. T. Govinda 
Nambiatt foe the Appellant. 

Messrs. T. B. Bamachandra Iyer and 
S. Srinivasa Iyer, for the Bospondents. 

JUDGMENT. —In this second appeal the 
Clan Line Steamship Co., Ltd., is the appeU 
lanb; the respondents are certain merchants in 
Cochin who were consignees of certain goods 
which the defendant Company had undertaken 
to oarry from Liverpool and London to Cochin 
under bills of lading Exs. 50, 51 and 52, The 
language of all these bills is exactly similar 
and it will be sufficient to refer to one of them 
in ooDsldeting the case. The total freight to 
epohin was paid as advance freight in England 


and the goods wore put on board of one of tho 
dofendanb Company’s steamers, SS. Clan 
Mackeltar,” The ship duly arrived at the 
Bombay harbour, but whon it arrived there it 
was oommandeered by the Government of 
India for use as transport and in oonseguence 
its voyage with oargo bad to be terminated 
and all its cargo was discharged in that port. 
The steamship agents gave notice of what 
happened to all the oonsignees including 
the plaintiffs by Ex. 24 and asked them 
to make arrangements to take delivery 
in Bombay. Some correspondence passed 
between the parties the effect of which 
will have to be considered presently. Finally 
plaintiffs’ goods were forwarded to Cochin 
by the defendant Company’s agents in 
Bombay on Board SS. Upanda, a vessel, 
belonging to the B. I. S. N. Co. and 
were taken delivery of by the plaintiffs on 
payment of the freight and other charges, 
amounting to Es. 1,720 and odd, for the car¬ 
riage of the goods from Bombay to Cochin. 
Plaintiffs aver that these charges were wrong¬ 
fully oolleoted from them and that they are 
not liablo for them and they seek in this suit 
to get a refund of that money with a small 
sum for damages for short delivery. 

The Subordinate Judge who tried the suit 
dismissed lb, but on appeal the District Judge 
has given the plaintiffs a decree for part of 
the amount claimed, made up of the freight 
and incidental charges connected with the tran¬ 
shipment of the goods from Bombay to Cochin, 
and of the damages claimed. The plaintiffs 
have not appealed as regards the amount dis¬ 
allowed but the defendant Company has ap¬ 
pealed and has contended before me that the 
suit should have been dismissed. 

The main question for decision is whether 
the defendant Company was entitled to call 
upon the plaintiffs to pay the charges for the 
carriage of goods from Bombay to Cochin. 
Tbere'oan be no doubt thatiwben Clan Mackella/r 
was oommandeered in Bombay its voyage ter¬ 
minated as the result of restraint of rulers”, 
the words used in paragraph 3 of the bill of 
lading-Ex. 50, and the ship-owners were nob 
liable for any loss or damage occasioned there¬ 
by* The restraint of rulers being one of the 
excepted causes under paragraph 5, the master 
of the ship was entitled under that para¬ 
graph to land the plaintiff's goods in 
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Bombay at their expense and risk, and the 
ship-owners’ responsibility ceased as soon as 
notice was gi^en to the shippers by Ex. 24. 
Though the voyage to Cochin had not been 
completed the shipowners were not bound to 
refund any portion of the advance freight paid 
or to carry the goods to Cochin at their ex¬ 
pense. These propositions are laid down in a 
recent decision of this High Court with refer¬ 
ence to this very voyage of ss. Clan MackeU 
lar and the bill of lading there was in the 
same terms as here. The learned Judges 
have referred to the English authorities on 
the points and have discussed the questions at 
length and as I respectfully follow that ruling 
it is not necessary for me tp discuss these 
questions again. It was urged that the learn¬ 
ed Judges were wrong in applying the English 
Law to the case and that as soon as Clan 
Mackellar entered the Indian territorial waters, 
where the commandeering took place, the In¬ 
dian Law applied and that section 65 of the 
Indian Contract Act governed the case. I am 
unable to accept this argument. The parties 
have expressly covenanted by the very first 
clause in the billl of lading that their contract 
was to be judged by “ the law of the flag ” 
and that certainly meant in this case the 
English Law till the contract came to an end 
by the goods being landed in Bombay. The 
further dealings between the parties may be 
governed by the Indian Law, but it is not 
necessary to decide it definitely as it makes 
no difference in the result. 

In the case above cited the learned judges 
dismissed the shipper’s claim against the Clan 
Line Co., for the payment of the charges in¬ 
curred by thorn in carrying their goods from 
Bombay to Mangalore, which was the 
port of destination in that case. The 
only difference between that case and this 
case is that whereas in that case the ship¬ 
pers paid the carrying charges here, the Clan 
Line Co. paid them and collected them from 
the shippers on delivery of the goods. I do 
not think this makes any real dlffeionce as to 
the result. It was, however, argued that as 
the plaintiffs did not ask the deiendaut Co., to 
send their goods from Bombay to Ccohin their 
action in so sending must be treated as one 
taken by them gratuitously and voluntarily 
and of their own accord, as a piece of officious 
interference by them with plaintiffs’ goods 


and, therefore, they were not entitled to be 
repaid in law the expenses they were put to. 
This argument was accepted by the Districb 
Judge and he directed the money collected for 
such charges to be refunded. It seems to me 
that this is an entirely wrong view to take of 
the case. Within 2 days after the goods were 
lauded in Bombay, the 1st plaintiff wrote Ex. V 
to the defendants’ agents in Coobin and asked 
when the goods will be transhipped to Cochin. 
He wrote against Ex. VI to the defendants 
agents immediately to despatch his goods by 
country craft as no steamers were then avail¬ 
able. The plaintiffs, no doubt, offered to 
take delivery of the goods in Bombay but it 
was on condition that the company should 
pay the difference with the freight and the 
transhipment and other charges. The defend¬ 
ant Co., never agreed to pay these as they 
were not bound to, under the law. The 
plaintiffs wore apparently under the impres¬ 
sion that if the Company sent the goods them¬ 
selves they would not have to pay the expen¬ 
ses. ^ They again wrote Ex. A A where they 
say *' as no steamers are available” they will 
take delivery in Bombay if obarges would be 
paid by the Company. Defendant’s agent wrote 
in reply Ex. D wherein they repudiated their 
liability to pay any differenoe in freight and 
offered to deliver in Bombay only on aguaran- 
tee being given freeing them from all olaim 
for obarges. In reply to a further letter from 
the plaintiffs they sent a telegram iusisting on 
the guarantee. Though the plaintiffs wrote 
Ex. CC on 10th January to say that they 
would take delivery they did not actually do 
BO. On the 20th a steamer -beoame available 
to tranship these goods to Cochin and the 
defendant Company’s Bombay agents took ad¬ 
vantage of the opportunity and transhipped the 
goods by S.S. Vpada. In the meanwhile 
they bad received instruotions from their 
borne office to forward the goods to the port 
of destination, but at the cost of the consig¬ 
nees from whom the charges were to be col¬ 
lected before delivery, as shown by Ex. 36. 
It is olear from all this oorreepondenoe that 
the defendants agents never intended to tran¬ 
ship the goods gratuitously but always intend¬ 
ed to bold the consignees responsible for the 
charges. The plaintiff asked the defendants 
agents to send the goods to Cochin even by 
country craft if no steamer was available. Even 
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when they proposed to take delivery in Bombay 
they did so only booauee it was thoushb no 
steamers wore available. Sea Ex. A.\. It 
seems to mo that the oorrospondonoe shows 
that plaintiffs did want their goods to bo aonb 
by the defendant’s agents to Goohin, whatever 
dispute their might be as to who should bear 
the obarges. The plaintiff’s proposal to take de¬ 
livery themselves in Bombay was conditional 
on there being no steamers available. Defend¬ 
ant’s agents were, therefore, justiBed in sending 
the goods by s. s. Upcidd when that steamer 
became available and I agree with the Subor¬ 
dinate Judge that the defendant acted as plaint¬ 
iffs’ agents in doing so. The dispute as to the 
liability to pay the charges has really nothing 
to do with the authorisation to send the goods 
by steamer. That dispute has to be decided 
not on the ground whether the defendant 
Company sent the goods voluntarily but oo 
the ground as to who was responsible to pay 
those obarges under the law. Plaintiff's sub¬ 
sequent conduct, after they knew tbab the 
goods had been sent on to Cochin, clearly 
shows that even, if they did not actually 
authorise such sending they acquiesced in and 
accepted the defendant’s action and ratified it 
Second plaintiff wrote to tho defendants’ 
agents Ex. XI to say that he was eutitVid to 
the delivery of the goods and not one Liladhur 
who was disputing his right and that he would 
pay the charges on receipt of particulars; the 
Ist plaintiff wrote Ex. VII the next day to 
the same effect, Subsequently the plaintiffs 
took delivery of the goods and paid the charg¬ 
es. They say in their plaint that they paid 
under protest but that was denied, and on the 
evidence it does not appear that they made 
any protest. They did not in auy way re¬ 
pudiate defendant’s action in bringing tho 
goods to Cochin nor did they insist on delivery 
in Bombay. If the defendants were bound 
to pay the expenses for carrying the goods to 
Cochin under the law, the absence of protest 
at time of payment may not be material, but 
it is very material in considering whether the 
parties treated the defendants’ action in carry¬ 
ing the goods as a voluntary and gratuitous 

one. 

It seems to me further that even if the 
defendant Company had no authority to 
send the goods for the plaintiffs to Cochin 
and that pluntiffs’ subsequent action did not 


amount to a ratification, defendant Company 
will still bo entitled to claim componaa- 
tion under seotion 70 of the Conbraot Act. 
No doubt as stated in Damodara Mudaliar 
V. Secretary of State for India (l) quoted by 
the District Judge and approved of in 
Jarao Kamari v. Basantakxi,mar Roy (2) 
” the sootiou should not be so read as to 
justify the oflioious interference of one man 
with the affairs or property of another. ’ But 
this is not a case of that sort at all. The defen¬ 
dant Co. were carriers for the plaint¬ 
iffs and but for the unforeseen action of the 
Government of India, they would have carried 
the goods to Cochin. In such oases the master 
has power and ought to act for the cargo 
owners and make such arrangements with 
regard to the cargo as prudence dictates. See 
Carver, 6th Edition, P. 421. It is true he 
ought to obtain instructions from the cargo 
owners if it is practicable to do so ; but in 
this case the instructions were, if anything, in 
favour of sending the goods. Even if he fails 
to obtain instructions bis action cannot be 
treated as unlawful nor was it so treated by 
the plaintiffs themselves. Nor can the defend¬ 
ant Co. be looked upon as mere officious 
intorferers in sending the goods. It seems to 
me they acted lawfully and as they clearly did 
nob intend to aot gratuitously in the matter 
and as plaintiffs have enjoyed the benefit they 
are bound to pay the charges claimed as com¬ 
pensation. 

In any view the plaintiffs are not entitled 
to the refund claimed. No separate argument 
has been adduced before me regarding the 
olaim for damages for short delivery. That is 
a claim that should have been made against the 
B. 1. 8. N. Go., and not against the defendant 
Co. in the view I take. The second appeal 
is, therefore, allowed and the decree of the 
lower Appellate Court is set aside and the 
decree of the first Court restored with costs 
here and in the Court below. 

V. N. V. Appeal allowed. 

3. D. 

(l) 18 M. 88 ; 4 M. L. J. 206 ; 6 Ind. T)m. (N. S.) 
410. 

(a) 32 0.374. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 889 op 1922, 

February 28, 1924. 

Present ;—^Mr. Justioe Mukerji, 

Musammat SAJID-UN-NIS3A 
Defen d ant—Appellant 
versus 

Saved HIDAYAT HUSAIN and 

OTHERS—Plaintiffs—Respondents. 

Easements Act iV of 13s2) ss. 5, 13 U)~Gontinuous 
easement ^Eas^menl to flow rain water and bath room 

water^Inierpretatio>i of Slatutes^Illustrations to 
sectimis. 

The right of flowing rain water through a masonry 
□cam IS a continuous easement within the meaning 
of section 6 of the Easements Act and therelote. falls 
under section 13 (/). But the right of flowing the 
bath room or latrine water through a masonry drain 

13 a discontinuous easement within the meaning of 

section 6, and, therefore, does not fall under section 
18 (/) of the Act. [p. 897, col. 1 j 

Where the meaning of a section of a Statute is 
doubtful a reference to an illustration of the section 
IS justified. But if there is a ooDfliot between tbo 
section and its illustration, the illustration must 
give way to the section, [p. 897, col 2.] 

Appeal from fche decree of the Judge, Small 
Cause Court, exercising the powers of a Subor¬ 
dinate Judge, Allahabad, dated the 6th March 
1922. 

FACTS appear from the following Orders 
of Remand :— 

ORDER.—The respondents were the 
plaintiffs in the Court of flrsb instance. They 
brought the suit out of which this appeal has 
arisen for the establishment of a certain right 
of easement of flowing rain water and water 
from a bathroom. The plaint did not speoifi- 
cally allege on what ground the suit was based 
but evidence was led to show that the parties 
who come from the same stock, separated 40 
years age and a partition took place at that 
date. The suit was, therefore, really based on a 
right acquired by prescription. But the Court 
of first instance found that the partition tooK 
place within 10 or 12 years of the suit and 
no case could be based on right acquired by 


prescription. The plaintiffs then claimed to 
succeed on the ground that the easement was 
an apparent, continuous and necessary one for 
the enjoyment of the share as it was enjoyed 
at the time of partition. The Court of Brst 
instance thought that this point though raised 
at the time of the arguments, could be dis¬ 
posed of without any fresh evidence on the 
point and allowed the claim to succeed. Bat 
it directed the parties to pay their own costs 
on the ground that the basis of the claim had 
been changed. An appeal was taken by the 
present appellants to the lower Appellate 
Court and the first ground taken was that the 
plaintiffs should not have been allowed to 
change their case. The same point has been 
raised before this Court. 

The learned Counsel for the respondents 
has argued that nowhere the record shows 
that the appellant asked for an opportunity to 
adduce fresh and additional evidence. Bat I 
think what 1 have already stated above, goes 
to show that the appellant never agreed that 
the case should be decided on the material on 
the record. 

Looking to clause (J), section 13 of the 
Easements Act, I find that the point whether 
a right of easement exists or not, has to'be 
decided on several points of fact to he clearly 
found. 

I do not propose to dismiss the suit on the 
ground that the point urged was urged late 
in the Court of first instance. If the Court of 
first instance had framed a fresh issue at once 
and given the parties an opportunity to adduce 
fresh evidence, I think it would have done 
an act of justioe. An award of costs would 
have compensated the other party. A second 
suit by the plaintiff would very likely be bar¬ 
red under the provisions of the Civil Procedure 
Code. 

1, therefore, remand the following issue to 
the lower Appellate Court 

Whether the plaintiffs are entitled to any 

right of easement to flow water under 

the provisions of clause (/), section 13 of 

the Easements Act 

The parties will be allowed to adduce fresh 
evidence. The finding and evidence will be 
submitted to this Court within two months 
10 days will be allowed to file objeotious. 
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Dr. K. N. Katju. for the Appellant 

Mr Iqhal Ahmad, for the Roapoudont. 

JUDGMENT. —An issue was remanded by 
this Court in the foUowini? language under the 
provisions of O. XCjT, r. 25, Civil Procedure 
Code: 

“ Whether the plaintiffs are entitled to any 
right of easement to flow water under 
the provisions of ol. (/), seotion 13 of the 

Basements Act?” 

The facts of the case are stated in my judg¬ 
ment ordering the remand and need not be 
reoapitulated. The learned Subordinate Judge 
has answered the issue in the affirmative and 
exception has been taken to this fluding. 

It will be remembored that the case, as at 
first instituted, was based on acquisition of 
the right of easement by prescription. This 
case was changed, later on, and the right of 
easement was claimed under the provisions of 
seotion 13, ol. (/) of the Basements Act. So 
the definite question, which I have to answer 
before me is, “ whether under the said provi¬ 
sions the plaintiffs are entitled to the ease¬ 
ment?” This easement involves the flow of 
water through a permanent drain. The water 
is of two kinds, namely, rain water and sullage 
water coming out of a latrine The plan on 
the record will show that water from the 
courtyard of the plaintiffs and water from the 
latrine join and then flow into the drain which 
passes through the defendant No. I’s bouse. 
The drain through which the water flows is a 
masonry drain and is therefore an apparent 
one within the meaning of section 6 of the 
Easements Act. The drain is continuous 
casement in so far as the flow of rain 
water is concerned. For the flow of rain 
water no act of man is needed. But so 
far as the flow of water from the latrine 
goes, it requires the act of man and to that 
extent the easement to flow such water 
is not a continuous easement. It would, there¬ 
fore, follow that the plaintiffs have no right to 
flow of latrine water on foot of the provisions 
of ol. (f)» section 13 of the Basements Act. 

The learned Subordinate Judge wbo heard 
the Appeal first and the learned Judge wbo 
deoided the remanded issue, both quoted the 
ease Bishamhkar Nath v. Jagan Nath Prasad 
(1). In that ease a part of the bouse had 
been sold and the question arose as to flow of 

(1) 39 Ind. 0a3 6J6. 

I 0-11$ 


water, Tho learned Judges of this Court hold 
that tho drain wan neooasary for the enjoy- 
meat of a houno Evidently they were dealing 
with ol. (e) of seotion 13 and not with cl. 
(/). There is no discusnion on the point to be 
found in the judgment as reported and I cannot 
take the case as an authority on the question 
now before mo. 

Reference has been made to illustration (?t), 
section 13. There it is stated that the owner 
of the transferred house is entitled to tlie 
benefit of all tlie gutters and drains common 
to the two houses. If we accept the wido 
language used in the illustration we really 
vary tho rule of law enacted in the main seo¬ 
tion itself. Only such easemints are alloio^d 
under cl. If) as are continuous. If the 
easements be not continuous within the mea¬ 
ning of ol. (/). it is difficult to see how tho 
benefit of all the gutters and drains mention¬ 
ed in clause (/i) of the illustration can be en¬ 
joyed in respoob of matters which require an 
act of man for enjoyment. I am therefore of 
opinion that illustration {h) cannot be accept¬ 
ed to modify the law itself If the moaning 
of the enactment itself wore doubtful, a re¬ 
ference to the illustration in order to clear the 
meaning, would have been justified. Bub, if 
there be any conflict between the illustration 
and the main enactment, the illustration must 
give way to the latter. 

I hold that the plaintiffs have established 
their right bo oasomonb for the flow of rain 
water alone and not to the flow of any latrine 
water from their bouse. 

I need not repeat that the present ease has 
not been fought on the ground that the ease¬ 
ment was a oeoessary one and no evidence 
on that point was led by the parties. There is 
however a statement of opinion in the appel¬ 
late judgment which would go to show that it 
is possible for the plaintiffs to open a drain to 
carry off the latrine water, though the process 
may involve some trouble and expense. But 
as I have said, this is a question which was 
not raised in any of the Courts below and has 
not been raised before me* 

The result is that the appeal is partly 
allowed. The plaintiffs respondents’ right to 
easement is hereby restricted only to the flow 
of rain water. Having regard to the partial 
BuooesB of the parties I order that they will 
bear their own costs throughout. 

S. D. Appeal allowed in part. 
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LAL 0H08H V. NILKANTHA DAS 

CALCUTTA HIGH COURT. 

Appeal prom Appellate Degree 
No. 2223 OF 1921. 

April 14. 1924. 

Present Mr. Justico Walmsley and 
Mr. Jusfeioe Mukerji. 

Babu LAD GH33H and others— 
Dependants —Appellants 

versus 

NILKANTHA DA3 AND others — 
Plaintiffs—Respondents. 

LaHiilord and tenant -^Tenancy origin of, unknown^^ 
Ambiguity in termS'^Nature of tenancy, how determined 
—‘Evidence, whether admissible—Conduct of parties, 
Effect of. 


Tn a oaae where the otigio of the teaaaoy ia 
uoknowa or where the dooumeot oreating the tenaaoy 
ia equivocal or ambiguoue in ita terms, one has got 
to take into oonsideratlou the attendant ciroumstan* 
oes, and evidence as to the mode of eu]oymeut of the 
tenancy is also admissible and may be oonsideted in 
order to arrive at a proper oonolusioa. [p. 898, ool. 2]. 

A kenanoy created for a particular purpose may 
subsequently by oonduot of parties be oonverbed into 
a tenanoy of a diSerenboharaober. [p. 898, ool. 2]. 


Appeal against! fehe deorao ot the Subordi¬ 
nate Judge, Bankura, dated the 27bh July 
1‘321, reversing the decree of the Munsif, 2Qd 

Court, Bankura, dated the 28th February 
1921. 


Babu Bejoy Goomar Bhattaoharjee, for the 
Appellants. 


Babu Panchanan Ghose, for the Respon¬ 
dents. 


JUDGMENT. 


Mukerji, J.—^This appeal arises out of a 
suit in ejectment wherein the plaintiffs were 
unsuccessful in the Court of first instance in 
getting a decree of khas possession against the 
defendant, and only succeeded in getting a de¬ 
cree for rent for three years at a oertain rate. 
This decree was set aside on appeal by the 
plaintiffs, the learned Subordinate Judge 
having allowed the plaintiff’s claim in full and 
given them khas possession by eviction of the 
defendants. The defendants are the appellants 
in this Court, 


The question which arises for oonnds' 
ration in the present appeal is what are 
the respective status of the plaintiffs and 
the defendants in this case, with regard to a 
question of this description, decided oases 
afford us very little assistance. There are 
oertain priDciples which are applicable to 
such cases and they are well settled. In a 
case where the origin of the tenanoy is un¬ 
known or where the document creating the 
tenancy is equivocal or ambiguous in its 
terms, one bas got to take into Qonsideration 
the attendant oiroumstanoes, and evidence 
as to the mode of enjoyment of the tenancy 
is also admissible and may be considered 
in order to arrive at a proper oonolusion. 
Another principle is that a tenanoy created for 
a particular purpose may subseqaently by 
conduct of parties be converted into a tenanoy 
of a different character. Now, in the pre¬ 
sent case, it is true that the tenancy of 
Nimai Babu, who was the predecessor of the 
present plaintiffs, was an occupancy holding: 
and it is also true that no presumption arises 
from the area of the holding so as to show 
that it was anything but an oooupanoy bold¬ 
ing in its inoeption. Originally therefore, it 
was an ocoupanoy holding and it retained that 
character until it was purchased by the 
original plaintiff Madhab Das in the name of 
his mother-in-law. Then Madhab Das obtain¬ 
ed a settlement from the landlord by a con¬ 
firmatory lease, dated the 28th Kaficft 1276B. 
S. It is necessary to investigate if the tenancy 
underwent any change in its character when 
it came into the hands of Madhab Das. It 
will appear from the recitals in the aforesaid 
document that at the time when it was exe¬ 
cuted the lands were in the possession of 
the original plaintiff Madhab Das through 
tenants and the landlord settled the same 
with Madhab Das at a yearly rental of 
Rs. 16 fixed in perpetuity. The predecessor 
of some of the defendants was already on the 
land at the date of this Potta. In the 
Potta the occupation of Madhab Das was 
described as money-lending. It gave Madhab 
Das the right to hold the lands either by 
cultivating them himself or by others. Sinoe 
then at any rate, the defendants or their pre¬ 
decessor have been in possession of the lands 
by acutal oultivation for a period of nearly 
60 years, while Madhab Das never bad the 
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lands in his khas poseeBBion and to oontinue 
to be in poaseBaion merely by receipt of rent. 
So far as the plaintitfs are oonoerned there¬ 
fore they never treated, tbeir linterost in the 
tenancy as anything eUe than that of a 
tenure bolder. 

Then again as for the defendants, there is 
no document creating their tenancy. The 
origin of their tenancy, therefore, is unknown ; 
that their predecessor was in possession of 
the lands hy actual cultivation was recognised 
by Madhav Das in the 'potto, referred to above, 
and they have been, as I have said above, ac¬ 
tually cultivating the lands for a period of 
nearly 60 years. 

Under the circumstances it would be wrong, 
in my opinion, to hold that the plaintiffs ever 
treated the tenancy belonging to them as 
otherwise than that of a tenure holder 
and the rights of the defendants otherwise 
than those of occupancy ryots. In my judg¬ 
ment, the defendants are occupancy ryots in 
this holding and, therefore, they are not lia¬ 
ble to eviction. The decree passed by the 
learned Subordinate Judge should in my opi¬ 
nion, be set aside and that of the Court of 
first instance restored with costs in this 
Court and in the Court of appeal below. 

When the above judgment was being 
delivered learned Vakil for the appellants 
drew my attention to the fact that defendants’ 
predecessor was first inducted into the lands 
by Madhab Das. This is not inconsistent 
with anything that has been said above and 
does not, in my opition, alter the aspect of 
the case. 

Walmsley, J —I agree. 

K. B. r. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 165 of 1923. 

June 30, 1924. 

Present :—Mr.' Justioe Daniels. 

RAM PRASAD SINGH— Plainfipf' 

—Appellant 

versus 

JANKI PRASAD SINGH AND another-- 
Defendants—Bespon dents. 

sir rhjiiU — Proprietary rights—Transfer oj Sic 
rights—Joint undwided village..-iiach proprietor's 
right to have separate Sit—Agra Tenancy Act {IJ o/ 
lyOl), Ss. 10, 84, t>8~£!jtctvient—i>al6 oJ rights by 8 
out oJ 4 joint Sit-holders—Sic rights of Wi co-sharer, 
toncthcr ajff^cied —U. P. Laud itevenue Act {III of 
1801), £9. 4, (1'2), 36. 

Sir riglits, though they oan oaly be held by a pro¬ 
prietor, are Bomethmg beyond and apart Icom the 
mere proprietary right. Ibo right of .&>tr-holder is a 
right to exoluaive possession coupled with the faot 
that no person ouliivating under him can acquire 
oooupauoy rights. In a joint and undivided village 
eaoh proprietor may have his own separate Sir 
although the proprietary rights in the whole village 
ate joint, [p. yOO, ool. ij* 

Sir rights oannot be acquired by purchase. Where 
the entice has been sold and the pucohasor has 
obtained actual oultivatory possession, the land is 
treated uS his khudkaskt and nob as his Str. [p. 900, 
ooi. 2J. 

Where there out of four brothers, the joint Sir- 
holders of a Sir Khata, soil their rights, they lose 
their Str rights by the sale and obtain instead ex- 
proprietacy rights in a proportionate share of the 
holding. The 4th bro;,her, who has not sold hie 
eights, does not lose his Sir rights in the remaining 
portion of that holding and if the purchaser from his 
brotbera tskes possession of that portion, he is liable 
to be ejected from that plot. [p« 900* ool. 2j 

Appeal agaiuBt the decree of bhe Dlstricfa 
Judge, Azamgarb, dated bhe 26bh Oebo- 
ber, 1923. 

Mr. Mukhtar Ahmad, for the Appellant. 

Dr. N. C. Vaish, for bhe Respondents. 

JUDGMENT, —Though the value of this 
appeal is only Bs. 3, it involves a question of 
principle of some importance. The suit was 
one for ejeotmenb in the Revenue Court under 
section 58 read with seobion 34 of the Agra 
Tenancy Act. Seobion 34 was not specilioaily 
pleaded, bub the suit waB clearly brought ia 
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reliance on thafe soobion as no specific contract 
of tenancy between the parties was either 
alleged m the plaint or proved. Tbo real 
question in dispute is whether the land is or 
is not the plaintifi’s sir. II it is his SJr, he is 
entitled to treat the defendant as hie 
tenant and to eivct him under section 34, 
the defendant having occupied the land 
without the plaintifi’s consent. The plaint- 
ill's father Lohari Singh was one of four bro. 
tbers who.were proprietors and joint sir holders 
of a sirThe three brothers other than 
Lohari oingh sold their rights bo the defendant. 
The three brothers there by obtained expro- 
prletary rights in a proportionate portion 
of the holding under section 10 of the Tenancy 
Act, and proceedings were duly taken under 
section 36 of the Land Revenue Act to de¬ 
marcate the area in which those rights arose. 
The remaining portion of the bolding conbinu- 
ed to bo sir under the definition conbainod in 
section 4 f,12) of the U. P. Land Revenue Act. 
Under the first proviso bo the section so much 
of the bolding as became the subject of expro- 
priebary tenancy ceased to be sir, but the por¬ 
tion of the holding in which no such rights 
arose clearly continued to 1)8 sir under the 
definition. The plot in dispute. No. 876, was 
a portion of the area which oonbiuuod to bo 
sir. The question is whether it became a 
joint sir of the purchaser and of the plaintiff’s 
father, or whether the sir rights vested exclu¬ 
sively in the plaiutiff’s father whose share 
was not sold. So far as the proprietary right 
is ooucoroed, the purchaser became jointly 
entitled to it, as the bolding was undivided. 
This is nob disputed. Bub str rights, though 
they can only be held by a proprietor, are 
something beyond and apart from the mere 
proprietary right. The right of a sir-holder 
IB a right to exoiusive possession coupled with 
the iaot that no person oultivating under him 
can acquire oooupanoy rights. In a joint un¬ 
divided village each proprietor may have his 
own separate sir although the proprietary 
rights in the whole village are joint. 

The plot in suit has been recorded from 
the time of sale as the sinof the plaintiff’s 
father and alter him of the plaintiff. On this 
ground the Assistant CoUeobor who tried the 
case held that the land continued to be the 
plainbiilfl sir and that the defendant, who 
obtained possession gf it \Yibhout the plaintiff’s 


consent, was liable to ejectment. The officiat¬ 
ing District Judge, on the other hand, held 
that as the defendant is a co-sharer in a 
proprietary right, the land must be treated 
as hie knudkatht, and the suit for ejectment 
must fail. It appears to me that the learned 
District Judge has not sufficiently considered 
the question whether the land retained 
the character of sir. It has generally been 
held (there are numerous deoisioDS of the 
Board of Revenue to this effect! that sir rights 
oannot be transferred by purchase* Where 
the entire sir has been sold and the purchaser 
obtained actual oultivatory lossession, the 
land is treated as his khudkasht and not as 
his sir. In the present case the defendant in 
bis written statement does not olaim to be a 
sir-holder. His olaim in para, 4 of the 
statement is that the laud is his khudka»ht, 

lb appears to me, bhtrefore, that the decree 
of the Assistant Collector was correct and 
should be restored. Lohari fc’ingb’s brothers 
lost their sir rights by the sale to the defend¬ 
ant and obtained instead an exproprietary 
right in a proportionate share of the holding. 
Lohari Singh never sold bis interest and, there¬ 
fore, never lost his str rights in that portion 
of the bolding which was not separated off by 
proceedings under section 36 of the Band 
Revenue Act. He is, therefore, entitled to 
treat the defendant as bis tenant under sec¬ 
tion 34 and to get a decree for his ejectment. 
1, accordingly, set aside the decree of fib® 
Court below and restore that of the Assistant 
CoUeotor with oosts in this Court and in the 
Court below. 

Appeal allowed. 
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ABDUL HADI V. KAI3ULTDNNI83A 

PATNA HIGH COURT. 


Appeal FROii Okkunal Order 
N o. 2'2B OF 1923. 


June 17. 1924. 

Present: —Mr. Justice Das, and 
Mr. -lustico Ross. 


Shaife/i ABDUL IIADI-PETiTiOftER— 

Appellant 

versus 

M'lisavimat KABULXUNNIooA—OPPOSITE 

Party-Respondent. 


Civil Pro^vdurc (P- <*/ 1003 ), ss. 17, -Jd, 89 — Mort- 
gagt' comprising propirius in itro Disincts^Exy ultuit 
of morlgage dccrcc-JuriSiiiction oj Oo«t-( in one Umr^cl 
to Sill yropcriu siiXiatcd in olhcr Dislrui^.dortgage 
decree, nature oJ—Sp<.cific perjormanco- 


Where inottgaged propevt-ies nee *si'untel in iwo 
Disttjot«i, and the moetgage decree is exeemed in the 
Court of one District;, that Couct has iatisdiotion to 
sell the property which is situated iu the other Dis¬ 
trict. [p 001, ool» 3J. 

No Court oan execute a dootaein whioh the aubjoot 
matter of the suit or of the uppUoation for execution 
is property situated entirely out<-ida the local limits of 
its jurisdiction. Lut iu oases otdeorees foi saliof mort¬ 
gaged properties an exception has been recognized, 
[p yOl. ool. 2]. 

Obiicr A mortgage decree "is praotioilly a decree 
for speoitio performance of ihe ooctraot between'the 
mortgagor and mortgagee" and where that is so ** the 
authority given by section 17 of the Code of Civil 
Prooedute must include the authority to make an 
order of this kind, that the property shall be sold, 
and to direct the mole in which the sale shall take 
place." CP‘ 901, col. 2]- 


Appeal from an order of tbe Subordinate 
Judge of let Court, Gaya, dated the 27th 
August 1923. 

Mr. Ahani Bhusan Uukharji, for the Appel¬ 


lant. 


Mr. Kailas'h'paii, for the Respondent, 


JUDGMENT. 

DAS, J. —It has beau contended before us 
that the Subordinate Judge of Gaya had no 
jurisdiction to sell the property whioh was in 
Patna. It must be remembered that the de¬ 
cree which was being executed iu the Gaya 
Court was a mortgage decree and that the 
mortgage comprised properties situated both in 
Oaya and Patna, In these oiroumstanoes the 


question ariei'S wiiotlior the Sul)oidiiiat,o 
of Ga>a liad junsiliobiou to foil tho projjorby m 
Patua. No doubt tt'o provisious ol scotion 
3S of the Code road with thosu of sec- 
tiou 39 indicate the acceptauoo of the view 
by tlio legislature tliat no Court can execute 
a decree in wijioh the Pubji’Ct iJiiitter of 
the suit or of the applioabiou for oxecutioo 
is property situat'.d ontiroiy outside the 
local limits of its juiisdiotiou. But as was 
pointed out by Mookoiioe, J. in Begg Duiilop 
& Co. V. Jagannath Memvari (U. ' In cases 

of decrees for sale of mortgaged properties an 
exception has been recognized.'’—See Meseyk v. 
btcei & Co. (2), Kartick Nath Pandeij v. 
Ttliikdh'iri Lail (3J, Oopi Mokun Hoy v. Doy- 
haki Nundun Sen 14), 'Xincoun De -ya v. Shih 
Chandra Pal Ghoivdltury (5), Lahman Pundek 
V. Maddan Jdoliun 3hey (6j acd Juhar v. 
Karnini Vehi 17). Sir W. Comer Petheram in 
the case in Me^eyk v. bicet & Co , 12) ol-jarly 
inuioatod the principle upon which the Court 
acts in oases of this nature. He pointed out 
that a mortgage-decree is practically a decree 
for speciho performance of the contract bet¬ 
ween the mortgagor and mortgagee ” and 
whore that is so" tho authority given by soo- 
tiou 19 of the Code of Civil Procedure must 
include the authority to make an order of this 
kind, that tho property shall bo sold, and to 
direct the made in which the sale sball take 
place.” lu my opinion, the authorities are con¬ 
clusive on this point. It makes DO difference that 
the property at Gaya had been sold at a previ¬ 
ous execution case. The original authority re¬ 
mains and the Gaya Court could execute that 
authority by directing the sale of the Patna 
property. It is also contended that tho Gaya 
Court could not direct its peon to serve the 
sale processes in Patna. 1 can hnd no merit 
whatever in this argument. 

The result is that the order passed by tho 
learned Subordinate Judge must be affirmed 
and this appeal must be dismissed with costs. 
ROSS, J. —I agree. 

8. D. Appeal dismissed, 

(1) 11 ind. Ca^ 417 ; 11 0. L. J. 223 ; 39 0. 104 ; 
16 0. W. N. 402. 

(2j 14 0. C6l : 7 lad. Dau [H. S ) 439. 

\8) 16 C. 667 ; 7 lud. Deo. 8 ) 1023. 

{it 19 0. 13 ; 9 lud. Deo. IN ;}.) 465. 

16) 21 0. 699 ; lO lud. Deo. iN.S.) 1037. 

(6) 6 C 613 ; 7 0. L. R. 521 ; 6 Ind. .Jur. 4U ; 3 
Ind. Deo (N 8.) 383. 

(7) 28 0. 238 } 6 C. W. N 160. 
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ALLAHABAD HIGH COURT, 

Second Civil Appeal 
No. 1382 OF 1922. 

May 23, 1924. 

Present :—Mr. Justice Sulaiman aod Mr. 

Justice Kanhaiya Lai. 

BENI MADKO TEWARI and O'IHERS— 

Defendants—appellants 

versus 

RAM SUNDER TEWARI and others— 
Plaintiffs—Respondents. 

Ciislcm~Fre~cn! ption- Wajib-Ul-Arz entry ^Inter¬ 
nal evidence agatnst cusiovi, cJfecL oj^Cmt(/m of 
^re tmpuon ruoided iji Wajib-ul-arz— 

Relultai. 

There oan be no pro-eroption where the pre-emption 
clause in the ll'aJrihwDarz.farnishea intern^*! evidenoe 
negativing the custom of pre-emption, [p. 903, col. 3j 

The ordinary presumption raised by an entry in 
9k \\ a jib-til arz regarding the custom of pre-emption 
is not rebutted by the faot that hundred years ago 
the village was owned by a single proprietor and that 
even to-day it is only the descendants of that proprie¬ 
tor who ate oo-sharets in the village [p. 903, ool, 3]. 

Appeal from the decree of the Subordinate 
Judge, Jaunpur, conCrming a decree of the 
Munsif, Kerakat. 

Messrs. Haribans Sahai and Kailas Nath 
Kaijut for the Appellants. 

Mr. Peary Lai Banerji, for the Respon¬ 
dents. 

JUDGMENT. —This is a defendants’ ap¬ 
peal arising out of a suit for pre-emption. The 
claim related to shares in four villages. With 
the fourth village we are not now concerned 
in appeal. Both the Courts below have de¬ 
creed the claim in respect of the whole share 
sold in Hasanpur and half of the shares sold 
in Pauni and Walipur. They have, however, 
found that the consideration of Rs. 7,000, 
mentioned in the sale-deed, was not the true 
consideration and have fixed it at Rs 3,000. 

As regards the village Walipur, we are of 
opinion that the claim cannot be decreed. The 
plaintiffs, in order to prove that a custom of 
pre-emption exists in the village, relied upon a 
wajib-ul-arz of the year 1881 which contains 
a pre-emption clause similar to the clause in 


the wajib-uUarz whicli was before the Full 
Bench, in the case of Baadkir Singh v. Bajpal 
Missiril ), (F. A. F. O. No. 86 of 1923, decid¬ 
ed on the 18th of December, 1923). It was 
held therein that such a clause furnished an 
internal evidence negativing the existence of a 
custom. We must, therefore, hold that no 
custom of pre-emption has been proved to ex¬ 
ist in Walipur. The claim as regards the 
share sold in Walipur must be dismissed. 

As to Hasanpur and Pauni, the first point 
raised on behalf of the defendants-appellantsis 
that the dakbandi shows that in the year 
1201 Fasli, corresponding to 1796 A. D., the 
villages were owned by a single proprietor 
named Bubsa Tewari. It has also been pro¬ 
ved by the defendants' witnesses that at the 
present moment it is only the deBcendants of 
Subsa Tewari who are oo-sbarers In these 
villages. The plaintiffs relied on the toajtb-ul 
arz of laSl, which is stilt the wafib-uharz oi 
the current settlement, the district of Jauopar 
being permanently settled, and which wajtb- 
ul-arz contains a dear entry of a record of 
custom. We are of opinion that the presum- 
tion raised by the entry in the said wajd) d* 
arz has nob been lobutted by the oiroums* 
banco that more than 100 years ago the villa¬ 
ges were owned by a single proprietor. The 
Court below has pointed out that the two 
sales which are known to have taken place, 
are such that the first one bad taken place in 
favour of a co-sbater and as to the second 
one, though it bad taken place in favour 
of a stranger, ultimately a part of the property 
was returned to the vendors. It was of opinion 
that these tsvo instanoes furnisbed proof 
that the custom was at least being observed 
in the villages. Whether this is so or not, we 
are of opinion that the ordinary presumption 
wbiob arises from the entry in the wajib-iil* 
arz has nob been rebutted. 

As regards the village Hasanpur, there oan 
be DO doubt that there ia a clear preference 
given to oo-sbarers in the same aB 

against the co-sharers in the other pnff*- 
Defendants Nos. 4 to 7 are co-sharers in the 
village but they are nob co-sharers in the 
same paiti in which the vendors and the 
plaintiffs own shares. Defendants Nos. 1 to 3 

(1) 81 lad. Oas. 26; 22 A. L. J R. 661: 46 A. 478 J 
(1924) A. 1. B. (A.) 821. 
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are perfeob stsranRer^. The plaiofelffs have, 
therefore, a preference as against all the 
vendees. 

In the village Panni the wajih-^harz gives 
the right of pre-emption to two categories of 
pre-emptors. The firpb is an ekjaddi oO'Sharer 
and the other is a oo-aharor in the village. 
The Courts below have found that the plaint¬ 
iffs cannot bring theraoelves within the first 
category of the fdcjnddi co-sbarers. They are 
therefore, mere co-sharer? in the village. De¬ 
fendants Nos. 4 to 7 alpo are co-sharers in the 
same village while defendants Nos 1 to 3 are 
not oo-sharers at all. The plaintiffs claim as 
against defendants Nos. 1 to 3 must, therefore, 
be decreed hut should be dismissed as against 
defendants Nos. 4 to 7. We find it. ^ how- 
ever, that there is a clear specification in the 
sale-deed that each set of vendees has taken 
only one-half of the share sold. The plaint¬ 
iffs* claim, therefore. with regard to Pauni 
must be decreed for half of the property sold 
as against defendants Nos 1 to 3. It is 
necessary to clear the point as the decree 
which has been passed by the Court below is 
not very clear. 

There was a dispute as to the price in the 
Courts below. The bulk of the sale considera¬ 
tion recited in the sale-deed was shown before 
the Sub-Begisbrar, but the Courts below were 
not satisfied that it represented the true con¬ 
sideration and were of opinion that the con¬ 
sideration had been immensely inflated. They 
then proceeded to work out the true value 
of the property sold. The Court of first in¬ 
stance thought that inasmuch as 11 bighas, 
8 5|13 bisiocis of sir land had been sold, the 
price at the rate of B?. 250 per higha came 
toBs. 2,955. It then added to this sum 
Bs. 45 as representing the value of the sir 
income. The total, in its opinion, came to 
Es. 3,000 The lower Appellate Court has 
aooepbed"bhab figure and said that this seems 
to be correct, if the area of sir land sold is 
taken to be about 12 hghas and the rental 
Bs. 8 per higha. As we are now dismissing the 
claim with regard to a part of the property, 
it is apparent that the value of the portion 
decreed will have bo be calculated afresh. We 
are not satisfied that the way in which the 
Courts below have arrived at the figure of 
Bs. 3,000 is necessarily correct. They appear 
to have ignored the areas of uncultivated land, 


about which only Bs. 45 had been allowed. 
We are not in a position to ascertain and ap¬ 
portion the sale consideration or the market 
value of that portion of the property, in regard 
to wbioh the claim of the plaintiffs is bo be 
decreed. It is, therefore, necessary that the 
market value of the shares in respect of Hasan- 
pur and Pauni with regard bo which the 
claim of the plaintids is being decreed, should 
be asoerbaiued with due regard bo the profits 
derivable from the same. We direct the lower 
Appellate Court accordingly to determine after 
taking such additional evidence as the parties 
may adduce— 

(l) What is the market value of the share 
sold in Hasanpur'? and (2) What is the market 
value of half the share sold in Pauni ? 

Two months* time will be allowed for re¬ 
turn of the findings and ten days will be 
allowed from the date of receipt of the find¬ 
ings to file obieotioDs. 

S. D. Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2273 op 1921. 

February 14, 1924. 

Present :—Mr Justice Suhrawardy, 
and Mr Justice Chotzner. 

Uoulvi AHIDANNABI— Appellant 

versus 

NAGENDRA LAL GANGOPADHAYA 
AND OTHERS—Respondents. 

Suomi Appeal ^Fviding not based on legal evidence 
—High Court whether can interfere. 

The High Coarb om, in second appeal, revise a 
finding recorded hy the lower Appellate Court which 
is not based on legal evlienoe. [p. 904, ool. 9J. 

Where, therefore, a plaintlfi rests his oand upon 
establishment of title, the mere fact that the adjoin¬ 
ing plot happens to be a courtyard or outer oompound 
of a house and b^long.s to a certain person does no!; 
show that the plot on whioh the house stands must 
also belong to that petsou and a finding to that eSeot 
oan be set aside in appeal, [p. 904, ool. 
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ftcainsti fche decree of the Subordi- 
nat- .Tiulj^o. 2nd Courh, Fni\dpur, da^^ed febe 
13t!! .Inly 1921, modify'ng t'ln decree of -he 
Faridpm*, dated fcho 27bh April 1920. 

Baiiu J'^hn ibi Charan Das t, for the 
App'dlant. 

Babu (hin'f/ia Gkaran Sen, for fcho Rs^pon- 
donfes. 

JUDGMENT .—Tide appeal arises out of 

a suit brought; by the plaiotiffs for recovery 
of poss' rsioti of fehrco plots of land on deoUva- 

bior. of tlio'r title tboreto*the plots being “sif'- 

169 and 136, Wibli regard to the 6rsb plot, 
the Court, of tireb inetanco held tl.ab they had 
riglit to tbsife land but that right \va®^ extio- 
guielied by limitation On appeal the learned 
t-uborrimate Judge has found that fche plaintiffs 
were able to prove tfieir possession within 12 
years ol the suit and has given the plaintiffs 
.a dccreo in to^.peeb of tliab plot. The present 
appeal in respect of that plot has nob 
been pressed and we do not think that on 
the hnuings oome to by the lower Appellate 
Court wo are entitled to interfere with that 
portion of the judgment. 

As regards plot No. 169 the learned Munsif 
found that it did nob belong bo the plainfcifTs’ 
jote and dismissed the plaintiffs* suit. On 
app.'al. the learned Subordinate Judge has 
given fcho plaintiffs a decree and hence fche ap¬ 
peal by the defendants The hading of fche 
first Court was based upon several items of 
evidence one of which was the admission by 
the father of plaintiffs Nos. 1 and 2, who was 
a wiboess on their behalf. His evidence is 
that 6arifculla, the admitted tenant of the 
land, hold his homestead and palan under 
both Sui jamani and Ratanmoni. The plaint¬ 
iffs claim their title through Surjamani and 
fclie defendants through Rafcanmaoi. This evi¬ 
dence shows that plots 169 and 169!l55l 
which taken together formed a complete tract 
in the, po-ges^iion of ■'^arifculla and it has been 
fouu<l tiiat plot 169|lo51 belonged to •■'Urja- 
mani and t'aeroloie, to fche plaintiffs. The 
lear ned Munsif found that fche other plot 169 
mu«it belong to Ratanmani’s share. In this 
conclusion he is supported by the record of 
rights in which this plot is recorded as in the 
possession of defendant No. 1. The learned 
Subordinate Judge has dealt with fche fividanoe 
relating to plot 169! 1651 and has found that 


it belongs to the plaintiffs and that they were 
in possession of the same through their tenant 
Sarifcalla up to 1907. This plot he finds to be 
pa^an and plot No. 169 is a house attached to 
it. He, therefore, draws fche oonoluMop that 
plot 169 must also belong to the same p^on 
to whom the former plot belonged. This opi¬ 
nion is also based upon the admission by the 
defendants that both the plots form reallyone 
bigger plot. The learned Sabordinate Judge 
however, has not found the source of fche plaint* 
iffs’ title and has not referred to any doou* 
mentary evidence in support of this. He has 
not taken into consideration the admission 

made by the plaintiffs’ witnesses on which the 
learned Munsif relied, nor has he expressly 
stated anywhere that there is sufficient evi* 
deuce on the record in respect of plot 169 
which successfully rebuts the presumption in 
favour of the correctness of the Record 
of Rights Wo do not think that the learned 
Judge was right in fche way in which he 
has treated this portion of the case. It ii 
urged by the respondents that as the oonolu* 
sion which the learned Judge has drawn from 
the fact that when the adjoining plot is pofew 
and belongs to fcho plaintiffs, this plot must 
also belong to the plaintiffs, is an inference of 
fact and we ought not to interfere with it m 
second appeal. We do not think that we are 
unable to revise a finding recorded by ^be 
Court of appeal below which is not based upon 
any legal evidence. The conclusion of fao^ 
must be drawn from certain other facts fro® 
which it may legitimately be drawn. In 9^^ 
opinion, from the mere fact that the adjoining 
plot happens to be a courtyard or outer oo®* 
pound of a bouse and belongs to a certain per* 
son, it ought not to be concluded in a case where 
the plaintiffs’ suit rests upon establishment 
oftitle, that the plot on which the house 
stands must also belong to that person, 
hold tliat fche finding arrived at by the leamod 
Subordinate Judge upon this point is not satis¬ 
factory as not based on legal evidence, and 
should therefore be set aside. In this connec¬ 
tion the question of limitation may be consi¬ 
dered. It appears that Sarifculla was a tenant 
holding both these plots and he was treated ®8 
a tenant by both tlie parties. The plaintiffs 
claim him as their tenant whereas the defend- 
ants obtained a decree against him in the Gvu 
Court and brought the jote to sale in execution' 
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It IB, tlieieforo, possible that this mao was a 
tenant of both parties in respect of two 
different plots ; but we express no opinion 
upon the evidence. We only wish to point out 
that it may have a bearing upon the consider¬ 
ation of the question of title as well as on the 
question of limitation. With regard to limita¬ 
tion the finding on the learned Judge is that 
though the defendants brought the bolding of 
Saritulla to sale in 1906, there is no evidence 
as to when they took possession of it through 
Court. But there is evidence that they settled 
the land of Saritulla with other persons in 
October 1907. The present suit was brought 
in April 1919 and the learned Judge holds that 
the suit is not time-barred on the ground that 
Saritulla continued to be the tenant of the 
plaintiffs down to 1907, when the land was 
settled with other persons. This piece of 
evidence that Saritulla had possession of 
this plot in 1907 as a tenant under the 
plaintiffs and the question of limitatiou 
are so mixed up that it would not bo 
possible to ooneidor one of them disassociated 
from the other. We are therefore of opinion 
that the learned Subordinate Judge should 
consider the question of the title and limita¬ 
tion together in respect of plot No, 169, This 
disposes of the appeal. 

There is a oross-ohjeotion filed by the plaint¬ 
iffs in respect of plot No. 136. Their grievance 
is that the learned Subordinate Judge has not 
considered the evidence relating to that plot 
fully. With reference to this plot, the finding of 
the Subordinate Judge is in these terms : “Then 
first I deal with plot No. 136. The plaintiffs 
fired blank shots only. There is not a title of 
documentary evidence in plaintiff’s favour. 
Then from documents before this Court plaint¬ 
iffs sadly and signally failed to prove their 
shadow of title and interest or that this land 
falls within their jama and this land neces¬ 
sarily should go to defendants.” The plaintiffs 
have drawn our attention to five documents 
on record, the earliest being of 1877, which, 
they allege, show their title to and possession 
of, this property. This plot is not mentioned 
in these documents as the cadastral survey 
was made after them ; but it can be ascertained 
from the description and evidence if this plot 
was included in those documents. The learned 
Munsif has not considered the recitals in those 
dooumenbs on the ground that they were oon- 
ICU.U4 


tradioted by the evidence of the plaintiff's 
father. The learned Subordinate Judge, how¬ 
ever, does nob appear from what be has stated 
in respect of that plot to have considered 
these pieces of evidenoo. lb is iueb possible 
that on a considoration of those dcoumeobs he 
may be opinion that this plot is not covered 
by those documents. But it is desirable that 
he should say something more than what he 
has already said, viz., “that there is not a title 
of dooumentury evidence. ’ After expressing 
himself thus the learned Judge again refers to 
the same documents and says ‘'bhenfrom 
documents before this Court plaintiffs sadly 
and signally failed bo prove their title.” We 
think that this part of the case has not been 
properly dealt with by him. 

The result, therefore, is that this appeal is 
allowed, the decree of the lower Appellate 
Court in so far as it relates bo plots Nor. 169 
and 136 is set aside and the case remitted to 
that Court for a re-hearing of the appeal in 
respect of plots Nos. 169 and 1^6 in accordance 
with the observation oonbained in this judg¬ 
ment. Each party should bear its own costa of 
this appeal. Xn other respects the decree of 
the Court below will stand. 

K. s. D. Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

Second Civil Appeal No. 332 of 1922. 

July 25, 1924. 

Present :—Bao Bahadur Kinkbede, 

A. J. 0. 
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Civil Procedure Code (Acl V oj 190^), •. 48, 0. XXlt 
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jurisdiction of execution Court^Limitation, fresh start 
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The eSeot of the )aagm«Qt in a aait brought la 
aooordanoe with 0 XXI, r. 6S Civil Pcooedure Code, 
ia to supersede the order parsed upoo a olaioi madQ 
under t. 58 and to render it inoonolusive. LP* 
ool. 2.] 


Kisoriinohun Roy Uassulih Das, 17 C. 4S6: 17 I 
A. 17 ; 13 Ind. Jur. 4o2 ; 6 Sar. P. C. J. 472 ; 3 led. 
Deo. (N.S.) 830 (P.C.), referred to. 


A suit under 0. XX [, r, 63, Civil Prooedure Coda U 
aoontinuation of olaini proceedings. It is a suit to sot 
aside the order passed upon the olaim and ia merely 
a form of appeal in the guise of an original suit, 
[p. 909, ool. 1.] 

Veera Pannadi v. KaruppaPannaAi, 3 Ind- Cas- 1*80; 
6 M. L. T. 154 ; Phul Kumari v. Ohan Thyam Uisra\ 
35 0. 202 at p. 207; 7 C L. J. 36 ; 12 0. W. N 169; 
10 Bom. L. K. 1; 5 A. L. J. 50: 17 M. L. J. 618 ; 2 
M. L. T. 506 ; 14 Bur. L. R. 41; 85 I. A. 22 iP. G-); 
JamahaT Kuviari Bibi v. Askoratn Boid, 80 Ind- Caa. 
866; 22 0. L. J. 27; Krtshmppa Chetty v. Abdul 
Khader Saheh, 25 Ind. Cas. 11; 26 M. L. J. 449 ; 83 


M. 635, referred to. 


A private transfer of the attached property, after 
the date of its release, at the instance ^ claimant 
or objeotor, is bad on the ground of Its pend(^ns, and 
does not adeot the right of the party in whose favour 
the suit may be deoided. [p 909, ool. 1.] 

Krishnappa Chetty v. Abdul Khad^r Saheb, 25 Ind. 
Cas. 11; 2t> M. L. J. 449 ; 88 M. 586, relied upon. 


An order of release under 0 XXI, r. CO, Civil Pro¬ 
cedure Code, is not final but provisional, and al. 
though it operates to prevent the attaching creditor 
from ptooseding to sell the attached property, it does 
not operate so as at ones to remove the attachment 
and leave the judgment-debtors free to deal with the 
property as they like. If they do deal with it, they 
and those with whom they deal, do so subject to the 
result of the suit as to the attachment being main¬ 
tained. [p. 809, ool 1.] 


Bonomali Rat v. Ptosunno Narain Chawdhry, 28 
0. 829 at pp. 838, B34 ; 12 lad. Deo. (N.S.1 551. relied 
upon. 

Ordinarily, for a deoree.holder to exeoute bis deotee 
for money two things arc at least essential. Dither 
the person or the property of the judgment-debtor 
must be made available against which the exooutioo 
oould issue; If his property be not available, at least 
the arrest of his person must be possible, [p. 912, 
ool. 1.] 

Conduot is the best proof of intention, [p. 912, 
ool. 1.] 

Coder section 48, Civil Prooedure Code, the word 
"fraud", is used in a much wider sense than that in 
which it is generally used in English Law. Looking 
up the bouse so as to prevent attachment of movea¬ 
ble property ; or evading arrest by any oontrivance ; 
or dishonestly evading payment by eluding service 
of warrant, is a fraud within the meaning of the 
seotioQ. Similarly, a fictitious transfer of property 
made by a judgment-debtorto defeat or delay the exe¬ 
cution of a deotee, that may be passed agaim^t him, 
amounts to fraud within the meaning of the section, 
[p. 918, ool 1.] 


Bhagu Jelha v. Malek Bawasaheb, 9 B. 818; 6 Ind. 
Deo. tN. 8.) 211; Visaiatchi Ammalv. Sivasankafa 
'laker, 4 iVI. 202 ; 1 Ind. Deo. (N.S.) 1089, referred to. 

Fraud on the part of a judgment-debtor at any 
stage of the execution gives a new starting point for 
the period of limitation Therefore, a judgmeatdebt- 
or's /Continued absence Irom the jurisdiotion of the 
ezeouting Court is a continuing fraud, and keeps the 
right of the deoree-holder to apply tor ezeoution alive, 
from day to day during his period of absenoa from 
the jurisdiotion of tho Court. Cp- 91 ^ ool. 1 & 2.] 

If an Ezeouting Court bolds rightly or wrongly 
that a deotee is executable, even after the twelve 
years have elasped, and orders execution to iseaeand 
the ju igment debtor does not ohallenge the order by 
way of appeal, review or revision, the order is binding 
on him and on principles analogous to those of mjvdi- 
cata strictly so-called, he is precluded from oballeog* 
ing the order at a subsequent stage of ezeoution pro- 
oeedinge. 

Pala?ichcri Gov»?»da Afenon v. Poohot^ Kunti 
Krtshna Muunadiar, 72 Ind Cas, 897;45M. L. J* 
71; 17 L. W 566; (1928) M. W. N. 299 ; (1S88) (M) 
64J:/apannatA v. Jfeliari Lai, 72 Ind. Oas. 478; 
(1923) A. J. B. (N) 286, referred to. [p. 9i9, ool. 

1 & 2.J 

Appeal against the decision of the Distriol 
Judge, Jubbulpore, in Miscellaneous Appesf 
No. 7 of 1921, dated the 22nd April 1923. 

Mr. M, Y. Sharif, for the Appellants. 

B. B. N. G. Bose, for the Respondent. 

JUDGMENT, —This appeal arises out of 
an order rejecting the decree-holders’ applioa* 
tion for rateable distribution upon an objeotiou 
of the judgment-debtor that it is barred by 
limitation on the ground that the decree dat¬ 
ed 25th January, 1899 was not executable 
owing to the bar of section 48, Civil Procedure 
Code. 

On the 26th September 1898 one Dbanru^ 
mal executed a usufructuary mortgage of his 
entire estate in favour of his relative one 
Gbandmal. He was indebted to other sever¬ 
al creditors and while his affairs were in a 
critical condition the aforesaid mortgage was 
brought into existence. This led to the in* 
stitution of several suits against him by his 
creditors. The Civil Suit No. 1J3 of 1898 
out of the execution proceedings in which the 
present appeal has arisen was one of such 
suits. The plaintiff, Mirza Amir Beg, got • 
decree in it on 25th January 1899. The very 
first application for execution was made on 
30bh January 1899. It was followed by 
another one dated 28th August 1900 but 
nothing oould be reoovored. It appears 
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that alter bha nej'otiatlonB bebweun the 
oredibora and Dhanrupmal'B agent at .Tubbul- 
pore at acme ot which Chandmara ropreeonta- 
bive was also present for the purpose of disous- 
eing the terms of the proposed composition had 
failed owing bo Dhanrupmal's insistenoe that 
the oreditors should make a payment of 
Rs. 16,000 bo enable him to get the mortgage 
revoked, Chandmal pub in a claim in each ac¬ 
tion under section 278 of the old Civil Proce¬ 
dure Code for exemption of Dhanrupmal’s 
property from attachment on the ground that 
the same was in his own possession as a 
usufruotuary mortgagee. The claims were 
summarily reieoted on the lOth of May 1901. 
Chandmal. therefore, instituted suits against 
the attaching oreditors for setting aside the 
summary decision iu the objection cases. Suit 
No. 34 of 1902 was the suit 61ed against the 
decree-holder in Suit No. 133 of 1898 refer¬ 
red to above. That suit was decreed by the 
District Judge on Slst October 1905 bolding 
that the mortgage was a bona fide transaction. 
Chandmal had joined Dhanrupmal and his 
sons as parties to the suit apparently with 
the idea of having an adjudication as between 
all persons interested in the result of the litiga¬ 
tion. Against this judgment Mirza Amir Beg, 
the predeoesBor-in-title of the present appel¬ 
lants before me, bled on 15th January 1906 
Civil Appeal No. 2 of 1906 in the Court of 
Divisional Judge, Jubbulporand pressed for the 
reversal of the decree on the ground amongst 
others that the mortgage \\as a fraud practis¬ 
ed by Dhanrupmal in collusion with Ohand- 
mal on the whole body of creditors and that 
it was nob a bona fide transaction. Dhanrup- 
mal and his sons were made parties oo res¬ 
pondents to this appeal. 

Amongst the other suits against the other 
oreditors was the one against Munshi Janki- 
prasad which gave rise to First Appeal No. 11 
of 1906. That appeal and other First Appeals. 
Nos. 5, 6, 7 and 3 of 1906 were consolidated 
together and decided by the Additional Judicial 
Commissioner on 16th March 1907. It was 
held therein that the mortgage was fraudul¬ 
ent and not a bona fide transaction. The 
appeals were, therefore, allowed and the mort¬ 
gagee’s suit and other olaims were dismissed. 
The decision of the Additional Judicial Com. 
missioner was ultimately confirmed by their 
Lordships of the Privy Council in their judg¬ 


ment dated 33rd January 1919, which is re¬ 
ported as Ghiinsham Das v. Uma Pershad (l). 

After tbo First Appoals, Noa. 5, 6, 7, 8 
and 11 of 1908 were instituted by the credi¬ 
tors in the Court of the Judicial Commis¬ 
sioner, the Divisional Judge ou 2l8b March 
1906 passed an order dated 2l8t March 1906 
submitting the record of Civil Appeal No. 2 of 
1906 along with four other regular and Miscel¬ 
laneous appoals filed in bis ('ourt for such orders 
of the Judicial Commissioner in regard to their 
transfer as ho may see fit to pass. No orders 
for transfer were, however, passed and the 
records were returned with the following sug¬ 
gestion : " It will be open to the Divisional 

Judge to keep the appeals pending and to await 
the decision of the connected appeals by 
this Court". (Vide Registrar’s Letter No. 3670, 
dated 23td April 1906). On receipt of this 
letter the Divisional Judge kept the appeals 
before him pcMiding to await the decision of 
the oases in his Court. Consequently Civil 
Appeal No. 2 of 1906 'remained pending from 
8th May 1906 to 4th April 1907 to await the 
decision of this Court As stated above First 
Appeal No. 11 of 1906 was decided on 16th 
March 1907. The appeal before the Divisional 
Judge was, therefore, heard and decided on 
13tb April i907 as between Mirza Amir Beg as 
the appellant and Chandmal as the sole res¬ 
pondent, the other respondent Dhanrupmal 
and his sons having been given up by the 
appellant. The Divisional Judge thinking 
that the judgment of the Additional Judicial 
Commissioner in the connected oases decided 
on the same evidence in one ‘ judgment must 
obviously govern" this appeal fouud that 
*' the mortgage of Chandmal must stand post¬ 
poned to the claims of, the plaintiff, and the 
decree holders, in the connected casesj and 
setting aside the two decrees and the three 
orders of the lower Court dismissed Gband- 
mal’s two suits and three objections which 
gave rise to the two regular civil appeals and 
three Miscellaneous civil appeals made to his 
Court. How far this procedure was correct 
is not for me to consider at this stage. But 
the matter bad come up before this Court in 
connected Second Appeals Nos. 275 to 279 of 
1907 and was disposed of by a judgment dated 

(1) 60 Ind. Cas. 264 : 15 M. L. B. 68; 17 A. L. J. 
410: 36 M. L. J. 48a ; 21 Bom L. Iv. 4'i2 ; 2a C. W. 
N. 017 ; (1939) M. W. N. 6l3; 10 L. W. 611 (P.O.) 
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28th November 1907 in Second Appeal 
No. 275 of 1907. The particular second appeal, 
^hiob \7a8 preferred against the decision in 
Civil Appeal No. 2 of 1906 and with which we 
are concerned, is Second Appeal No. 276 of 
1907, Stanyon, A.J.C., who had disposed of the 
first Appeal No. 11 of 1906 i>eaid these second 
appeals also. He writes regarding his own 
judgment in F.A. No. 11 of 1^06 as follows 

“ My judgment is in terms expressly con¬ 
fined to such cases as were before me 
and could not be and was not a 
judgment in any case whereof I was 
not seised.” 

It could not, therefore, be the basis of the 
Divisional Judge s judgment. The parties (the 
attaching creditor and the mortgagee) there¬ 
fore, realised the difficulties of a remand and 
thought fit to come to a compromise. A 
decree in terms of the compromise dated 
22nd November 1907 was accordingly order¬ 
ed to be drawn in the second appeal. One 
of the terms of the compromise was that 
the first Court's decree dated Slst March 1905 
was to be deemed as reversed or confirm¬ 
ed or varied and the first appellate Court s 
decree dated 13th April 1907 confirmed or 
reversed or varied according as ChaDdmal’s 
appeal will be dismissed or allowed by tho 
Judicial Committee of the Privy Council and 
also that neither party shall be entitled to 
apply for the execution of this decree or of 
the decree of the Divisional Judge and District 
Judge in this and other cases, pending the re¬ 
ceipt in this Court of tho decision of their 
Lordships of the Privy Council in the case of 
Jankipraead in First Appeal No. 11 of 1906. 

Their Lordships of the Privy Council decid¬ 
ed the case of Jankipraead on 23rd January 
1919 as already stated above. It is not, how¬ 
ever, clear when the above decision was received 
in this Court. The reversal of the first Court s 
decree in this case, which the Divisional 'Judge 
had ordered was thus expressly declared to be 
only provisional and subject to confirmation 
by the Judical Committee of the Privy Coun¬ 
cil in Jankiprasad’s case, and it is thus clear 
that the decree of the Divisional Judge was 
not to be executable until it became confirmed 
on 23rd January 1919 by the terms of the deci¬ 
sion of the Privy Council in the connected case, 
the power to execute being suspended till then. 
This means that the success of the attaching 


creditor was really no success until the mort¬ 
gagee’s appeal to the Privy Oounoli was uo- 
Buooessful. O. XXI, r. 60 and 61, Civil Proce¬ 
dure Code provide that according as the Court 
is satisfied that the property was, or was not, 
at tho time it was attaobed, in the possss- 
sioD of the judgment debtor as his own 
property, on account of, or not on aoooant of, 
any other person, or, was, or was not, in 
poseession'of, some other person in trust for 
him, the Court shall allow or disallow the 
claim The order allowing or rejeoting the 
olaim contemplated by these provisions is a 
summary order. Suoh a summary order dis¬ 
allowing the olaim was passed in this case on 
lObh May 1901 and it was oonolusive subject 
to the result of a suit under O. XXI, r. 63, 
Civil Procedure Code. Their Lordships of the 
Privy Council have laid down in Kissorimohun 
Boy V. Harsukh Das (2), that the effect of the 
judgment in the suit brought in aocordanoe 
with this rule is to supersede the order passed 
upon a olaim made under r. 58 and to render 
it inconclusive. The mortgagee succeeded in 
obtainiug suoh a judgment in Suit No. 34 of 
1902 on Slst October 1905 and the order 
dated lObh May 1901 was rendered inoonolu- 
sive, so that the claims of the attaching 
decree-holders to obtain satisfaction of their 
decrees out of the property attached were 
superseded by the olaim of the mortgagee 
Gbandmal, and the property was, therefore, 
not saleable in execution of the decree dated 

25th January 1899. In appeal, that judgment 
was reversed and the order passed in the 
objection case rejocting the olaim was restor¬ 
ed, with the result that the said decree 
dated 25bh January 1399 could be executed 
against it. The decision in second appeal, 
however, was that the decree of the Divisional 
Judge*8 Court upholding the attaching decree- 
holder’s right to execute the decree dated 
25th January 1899 was not to be operative 
until the receipt of the Privy Council decision. 
It would thus be olear that the decision 
in the suit contemplated by O. XXI, r. 63, 
Civil Procedure Code, which renders the 
summary order on the claim petition 
inoonoluBive, was inoperative and was not to 
take effect until 23rd January 1919. In sborb, 
the decree dated 25th January 1899 remained 

(9) 17 c. 486 : 17 I. A. 17 ; 18 Ittd. Jttt. 483; 5 
gar. P. 0. J. 473; 8 lBd.,D60, (N.8.) 880 (F.a). 
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incapable of execution against the property 
covered by the mortgage in spite of the appa* 
rent BuoaesM attained on 13th April 1907 by the 
attaching creditor in his appeal to the DlvU 
sional Judge’s Court, until 23rd January 1919, 
as the right of the decree-holders to show the 
decree of the Divisional Judge to the executing 
Court and to move it to revive the attach¬ 
ment of the property and proceed with the 
execution of the decree was treated as non¬ 
existent until 23rd January 1919. 

This position will be dear if one knows 
what the object and scope of a suit under 
O. XXI. r. 63, Civil Procedure Code. is. In 
Veera Pannadi v. Karuppa Pannadi (3), it has 
been held that a suit under this rule is one to 
set aside the order passed upon the claim and 
ia " (i form of appeal therefrom. It has 
similarly been held that a plaint in such a suit 
is “ a plaint for review of a summary decision" 
see Phul Kumari v Ghan Thyam Misra (4), 
Jamahar Kumari Bibi v. Askaran Boid (5). 

In Krishnappa Chelty v. Abdul Kkader 
Sa?ie6(6), it was held that a suit under this 
iu\q in a continuation of claim proceeding 
It is merely “ a form of appeal in the guise of 
an original siiit.'' In this Madras case it was 
held further that a private transfer of the 
attohed property after the 'date of its release 
at the instance of a claimant or objector, was 
bad on the ground of Us pendens and would 
not affect the right of the party who may be 
successful in the suit. 

In Bonomali Bai v. Prosunno Naram CkoW’ 
dhry (7), it was laid down that ' the order for 
release at the instanca of a claimant, is not 
final bub provisional, as this rule declares it to 
be subject bo the result of any suit which the 
attaching creditor may bring to esbabhsb 
the right which he claims to the property in 
dispute/* And although an order under rule 
60 operates bo prevent the attaching creditor 
from proceeding to sell the attached property, 
it does nob operate so as at once bo remove 
the attachment and leave the judgment-debtor 


(9) 
(4) 

169 ; 
616 ; 
(P. 0.) 
( 6 ) 

(7) 

Ii 61 . 


9 Ind. Oaa. 980; 6 M Ij. T. I6i. 

86 0. 202 at p 207 ; 7 0. L. J. 35 ; 12 0. W. N. 

10 Bom. £j# Ri 1 • 6 A* L* J- 10 ' 17 M* Ij. J. 
2 M. L T. 608 ; 14 Bae. L. El, 41 : 35 I. A. 22 

80 Ind. Oas 855 ; 22 0. Ii. J- 27. 

25 Ind Oas. 11 ; 26 M. L. J. 449 ; »3 1£. 586. 

28 0. 829 at p p. 833, 884 ; 12 Ind. Dao. (N.B ) 


free to deal with the property as they like 
If they do deal with it, they and those with 
whom they deal, do so subject to the result of 
the suit as to the attaobmeut being main¬ 
tained." The same reasoning will hold good 
even where the order is uaeced under O. XX I, 
r. 61, Civil Procedure Cede. 

Id this view of the case the decree made 
in Suit No. 34|l902 by the District Judge on 
3lBb October 1905, which would have rendered 
the order dated lOtb May 1901 inconclusive 
and raised the attachment was itself rendered 
inconclusive by the decree of the Divisional 
Judge's Court dated 3rd April 1907, but the 
operation of this decree was again in its turn 
suspended by the decree in second appeal until 
23rd January 1919 with the result that the 
attachment already effected and which remain¬ 
ed in full force and effect by the rejection of 
the claim on the execution side became revived 
on 13bh April 1907, but was not to bear 
any fruit for the decree-holders’ bene¬ 
fit or bring any assets until the same became 
confirmed by decision of the Privy Council on 
which it was contingent. The success was in 
short illusory or certain according as the 
Privy Council would declare the mortgage to 
be bogus and fraudulent or otherwise. The right 
of the decree-holder to proceed or not to pro¬ 
ceed with the execution of the decree dated 
25th January 1899 on the strength of the said 
attachment would, either become revived as it 
were on 23rd October 1919, or be lost for ever 
on that day, so far as the property co¬ 
vered by the mortgage was concerned. It 
is needless to say that it was not neces¬ 
sary that the judgment-debtor must be 
joined as a party to such a suit. See Ghasiram 
v. Mangal Ghand 18} and Durga Gharcm Sar~ 
kar V. Jolindra Mohan Tagore (9). The dec¬ 
ree-holder’s right to execute the decree thus 
remained suspended and in the air, all along 
ever since the date of the objection based on 
the bogus or fraudulent mortgage was made, 
and although it became revived on 13bh April 
1907 (not lObh March 1907 as stated by the 
Subordinate Judge in his order dated 8tb April 
1922) temporarily up bo 28bh November 1907, 
it became suspended again until 23rd January 
1919 when alone the claim proceedings 

(8) 28 A. 4L : A. W. N. (1905) 172 : 2 A. h- i. 491. 

(9) 2/ 0. 498 : 14 Ind. Deo- (N B.) 826. 
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may be said to have oome to a legal 
termination. The decree-holder was seeking 
to establish that the property was liable to 
ataohmont and sale as the property of the 
judgment-debtor free of incumbrance, while the 
mortgagee sought to establish that it was 
subieot to the mortgage and, therefore, liable 
to be released from attachment and sale. The 
deoree-hoder’s right which had been declared 
lOth May 1901 in the claim proceedings took 
all this time until 23rd January 1919 to become 
conclusive as against the mortgagee.Tbe decree- 
holder thus became free to execute the dec¬ 
ree on 23rd January 1919 and not till then. I 
may at once say that whether the decree-holder 
kept the decree alive or not during all this 
interval the decree became executable on 
23rd January 1919 and no question of limit¬ 
ation would at all arise, the attachmeob already 
effected revived and with it the right under 
section 73 Civil Procedure Code to claim rate¬ 
able distribution also sprang into existence. 
In this view of the case it is unnecessary bo 
see whether the decree was kopb alive ornot, 
because 1 am quite positive that bad the 
judgment-debtor not executed the mortgage 
dated 26bh September 1898 it would nob 
have been possible for the mortgagee to 
prefer the claim and delay the execution 
of the decree. The mortgage was found 
to be a fraud practised in conjunotion by 
the judgment-debtor and tbe mortgagee on 
the several creditors including this decree- 
holder. It could nob be that it was a fraud 
on the part of the mortgagee only and nob of 
the judgment-debtor. A very plansible infer¬ 
ence, from this finding is that the decree-holder 
was '* prevented from executing the decree ” 
by ** the fraud of the judgment-debtor. 

The decree-holder was, however, not 
negligent in the discharge of his duty. He 
made his best endeavours to keep hia decree 
alive in order that he may get satisfaction of 
his decree dated 25bh January 1899 other¬ 
wise than by proceeding against the property 
covered by the mortgage, if any other property 
were bo become available or if the judgment- 
debtor were to oome within the jurisdiobion of 
the execution Court and thus be amenable to 
tbe process of the oourt. In order to leave no 
room for any objection on the score of want 
of diligence on bis part he used to apply for 
execution of tbe decree from time to time as 


the following summary of the execution pro¬ 
ceedings would show. For the sake of con- 
venience the period may be divided into 2 
parts (1) before the date of the Divisional 
Judge’s decree and (2) after that date 
and down to the date of the Privy Gonnul 
decision. 

[The flummarj of ezeoutioa prooeedioga being 
immatetial is omitted Ed.] 


After the Privy Council appeal of Chand* 
mal was decided on 23 January 1919 and tbe 
decrees of the A. J.C. were finally upheld, this 
decree-holder again applied for execution of the 
decree on 27 bh August 1919. The question is 
whether in connection with this fresh applic¬ 
ation for execution the judgment-debtor is 
debarred from pleading that the decree was 
not executable under section 48, Civil ProoS' 
dure Code. The executing Court suo tnolit 
again book the objection that the execution of 
the decree was barred under section 48, Civil 
Procedure Code (vide order dated 29th August 
1919). On 2l8b November 1919 it recorded 
an order that the decree-holder appears to 
have rateable distribution out of tbe assets that 
may be realized in execution of other decrees 
and ordered notice to issue to judgment-debtw 
bo show cause why further proceedings towards 
realization of the decretal sum should not be 

undertaken on the petition and the case was 

fixed lor 16bh January 19^0. The notice to ]udg- 
menb-debtor was returned unservod, and be 
was absent at the hearing. The papers were 
ordered bo be filed, pending receipt of assets 
by sale of the villages in execution of the 
decrees the proceedings wherein had 
stayed pending decision of the Privy Ooimoi. 
On 26bh July 1920 the decree-holder acwrding* 
ly made an application for.rateable distribution 
of the assets realized by sale as per order 
dated 16th January 1920. The judgmehti- 
debtor made bis first appearance in this case 
on 2l5b January 1921 and through Mr. 
turoband, Pleader, on 25bh January 1921i ® 
plea'was raised to the effect that tbe last app 
cation for execution was barred by limitMion 
under Article 182 and section 48, Civil 
oedure Code, and that the decree-holder w 
nob entitled to claim rateable distribution o 
the assets. Issues were framed and the ho 
ordinate Judge after a scrutiny of the 
execution proceedings held in his order d® 

4 th October 1921 that the Judges wbp 
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passed tbe orders dabed 2nd Daoember 1916 
and I6bh January 1916 had oonsidored thab 
bho appUoafeiona for exeoution wore ia time, 
bub bbab ib was doubbful wheblior blioy 
would operabe as res judicata. Ilo also 
held thab bho applioanb had boon baking steps 
for bhe exeoutiou of the doorees from bimo to 
time bub was ovidenbly prevented, by the fraud 
practised by bhe iudgmonb debtor in execut¬ 
ing bhe bogus mortgage of bis property, from 
executing his deoroo Cully within the proscri¬ 
bed period of 12 years, and that this fraud 
was exposed finally by the decree passed 
by bhe Privy Council. He accordingly 
held that the application was not barred 
by time under section 48, Civil Proce¬ 
dure Code, and directed thab the decree-holder 
shall get rateable distribution. The Distriob 
Judge, however, upset this order on appeal on 
the ground that bhe decision on bhe question 
of fraud being upon a mixed question of law 
and fact hah taken bhe judgment-debtor by 
surprise, and remanded bhe case for the trial 
of the following issue and called for findings 

after taking evidence if any 

“Was bhe decree-holder Mirza Ami Beg pre¬ 
vented by bhe fraud of the judgment- 
debtor Dhanrupmal from executing his 
decree full within tbe prescribed period of 
12 years?" 

After remand no evidence was offered 
although a date was given but certain sbabe- 
menbs were recorded. The Subordinate Judge 
held that the execution of bhe decree was 
delayed until lObh March 1907 by the exeou¬ 
tion of the fictitious mortgage, but that the 
decree-holder was not prevented by bhe fraud 
of Dhanrupmal from executing his decree fully 
within the period of 12 years. The appeal 
preferred by the decree-holder against this 
order, to bhe Disbriot Judge’s Court was un¬ 
successful. The deoree-holdot has, therefore, 
come up in second appeal and urges that this 
application should be held to be within time. 
The case has been very fully argued before 
me and 1 am of opinion that tbe appeal must 

succeed. 

In view of the findings of bhe Subordi¬ 
nate Judge it is clear that it was the judg¬ 
ment-debtor’s fraud which prevented tbe 
decree-holder from executing bis decree up to 
lObh March 1907. The question, therefore, 
narrows down to the period subsequent 
to 10th March 1907 or more oorreotly I3feb 


April 1907 and ending with 25bh January 1911 
when the 12 years’ limit laid down by section 
48, Civil Procedure Ooia, expired aud also 
the period following after 25bh January 1911 
down to 23rJ January 19ld. 

During tbe whole of the period between 
13th April 1907 and 23rd January 1919 or 
major portion thereof the iudgmont-debtor 
appears to have beau away from his villages 
and estate, and gone to live beyond British 
India. It is argued for the deoree-bolder that 
the judgment debtor’s absence bad prevented 
him from realizing the fruits of his decree. 
Besides, by reason of his agreement with 
Cbandmal which was embodied in this 
Court's decree dated 28bh November 1907, 
tbe deoree-bolder could not proceed against 
bhe property covered by the mortgage. He 
could nob also similarly apply for arrest 
of the judgm<^nt-debtor as be was away 
from tbe jurisdiction of the Court. In this 
way it is said for the decree-holder that 
the judgment-debtor prevented the execu¬ 
tion of tbe decree, right from tbe date it was 
passed to bho disposal of the last application 
dated 24tb August 1917 which was struck off 
as infruobuous. 

On the other band on behalf of the 
judgment-debtor it is urged that after the 
decree-holder got a decree from tbe Divisional 
Judge’s Court declaring that the mortgage 
was bogus and fraudulent, it was open to him 
to execute bis decree, but if he voluntarily 
and of his own accord and without the con¬ 
sent or request of tbe judgment-debtor binds 
himself by an independent compromise with 
Chandmal not to execute his decree so long 
as the Privy Council decision was out, it is 
his own fault if be pub off the execution. He 
cannot fasten the blame on the judgment- 
debtor and say that be was prevented by the 
fraud of tbe judgment-debtor from executing 
bis decree. Reliance is placed on Govtnda 
V. Umrao Singh (10). I do concede bhe 
position that the judgment-debtor was, 
technically speaking, not a party to the 
oompromiso and was not bound by its 
terms. Similarly, he could not take advantage 
of its terms as well. The judgment-debtor, how¬ 
ever, appears to have taken full advantage of it 
because we have found him going away from 

(10) 54 Ind. Caa. 379 ; 8 N. li. J. 388. 
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the jurisdiotioQ of the exeeuting Court as if be 
had secured a sort of imaouaity from attach¬ 
ment of his property and from arrest of his 
own person. Ordinarily, for a decree holder 
to execute his decree for money two things 
are at least essential. Either the person or 
the property of the iudgment-debtor must be 
made available against which the execution 
could issue; if his property be not available, at 
least the arrest of his person must be possi¬ 
ble. If he keeps himself away from the 
jurisdiction of the Court, how is it to be possi¬ 
ble for the decree-holder to execute the decree 
even by arrest. Had the judgment-debtor 
been actuated by a desire not to prevent the 
several decree-holders from taking out execu¬ 
tion of their decrees against him, but wished 
to act fairly and honestly towards them, we 
should have expected him to act quite diffe¬ 
rently. The initial act of mortgaging the 
whole of the estate however fraudulent and 
collusive it may have been, was declared in 
this Court on 16bh March 1907 to be bogus and 
botitious against the decree-holders. This 
declaration cleared the cloud oast by his own 
act upou bis own title, and be was once more 
told, as it were, by that Court that his pro¬ 
perty was free from the incumbrance and ho 
could satisfy his debts out of tbo estate. Like 
au honest man be could have accepted the 
adjudication as binding and beneboial in 
his interests, and also for the ultimate 
benedt of bis creditors, and arranged for 
the satisfaction of the several decrees out¬ 
standing against him or for a composition of 
their claims. But he did nothing of the kind. 
On the contrary he kept himself out of the 
way and also away from the jurisdiotion of 
the Court. Such conduct on the judgment- 
debtor's part could not be looked upon except 
with disfavour It smacks of a deep-laid fraud 
to defeat and delay the creditors and to ob¬ 
struct the execution of the decrees already 
passed, and to pub them off, as far as possible 
on the half ebanoeiof success of the appeal pre¬ 
ferred to the Privy Council by bis confederate 
Chandmal with whom he was clearly hand and 
glove, in the matter of shielding the property 
against the oredit-ors, I have absolutely no 
doubt about the intentions of the judgment- 
debtor and 1 cannot infer anything but a deli- 
borate fraud on the judgment-debtor's part* 
His conduct is the best proof of his'intention. 


The appellant's Counsel argues on the 
strength of Abdul Khadir v. Ajiyur Ahammad 
(11) that his client was vigilant in that be 
made repeated applications for execution of 
the decree within 3 years of the date of each 
previous application, and sometimes served 
notices on the judgment-debtor, and even 
obtained decisions on the very point of the 
bar of section 48, Civil Procedure Code, and 
also secured orders for attachment of the 
judgment-debtor's property, and that the 
decree still remained unsatisded for no fault 
of bis own. He also urges that it was the 
judgment-debtor's duty to attend before the 
executing Court and show cause against the 
applications (or execution as also against the 
orders for execution passed thereon in spite of 
the bar of section 48, Civil Procedure Code, 
but he did nob attend and raise any objeotione, 
and that this failure on the judgment-debtor's 
part now precludes him from urging that the 
decree is not executable after the lapse of 13 
years from its date. Except so far as the pro¬ 
perty covered by the mortgage against which 
by virtue of the compromise he had bound 
himself not to execute the decree until 
ChaDdmal’s appeal to the Privy Council was 
decided, be had done his beet and been vigilaot 
enough. In spite of his vigilance he could 
realize nothing. The facte and oiroumstaoces 
above referred to olearly show that be was 

prevented from executing the decree by the 
fraud of the judgment-debtor” against the 
other property or the person of the judgment- 
debtor. Neither of them was avtulablo during 
the long interval between 13bh April 1907 
and aSrd January 1919. 

It is next urged by or on behalf of the 
judgment-debtor that the mere execution 
the mortgage-deed dated 26tb September 1898 
oould not amount to a fraud on the part of 
the judgment-debtor so as to prevent the 
decree-holder from executing bis decree dated 
25tb January 1899 especially after that mort* 
pge has been held to be fiotitious. Further 
it is said that nothing has been pointed out to 
shew that the judgment-debtor took any 
active part in perpetuating or keeping up the 
fraud once committed during the subsequent 
stages. Suffice it to say that the word *fraud' 

(11) 13 Ind. Caa. 679 ; 85 If. 670; 10 M. L. T. 
4l8 : (1911) 3 H. W. N. m : 29 M. If. J. 85. 
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used ia seotiou 48, Civil Prooedare Colo, has 
to be interpreted in a much wider eenso than 
that in wbioh it is generally used in English 
tiaw. 

The ease of Pnttakira A7inaynaln Oound 'n 
V. Banga^ami Cketfi (12), lays down tlmt fraud 
on the part of the judgment-debtor at any 
stage of the execution gives a now start¬ 
ing point for the period of limitation. Vai- 
kayya v. Raghwa Charlu (id), Mohsin AH 
V. Masoom AH (14) and Scooud Appeal No. 
924-B of 1918 bv Mitra A T. C., MuHa’s 
Civil Procedure Code, page 143 (7bh Edition). 

Looking up the house so as to prevent at¬ 
tachment of moveable property, Bhigu Jelha 
V. MaUx HaioasahshiXb) Vtnkayya v. Baghata 
Charlu (13), or evading arrest by any contri¬ 
vance, or dishonestly evading payment hy elud¬ 
ing service of warrant P>U:(ikara AiiTiiivialai 
Qoundan v. Bangasami CkeUi (12), is a fraud 
within the meaning of this section. Similarly 
a hotitloua transfer of his property made by a 
judgment-debtor to defeat or delay the execu¬ 
tion of a decree that may be passed against 
him amounts to fraud witfiin the meaning of 
this section see Visalatchi Ammal v. Siftt- 
sankara Taker (16). It is thus clear that the 
full execution of the decree within 12 years 
was prevented by the fraud of the judgment- 
debtor. 

Moreover by reason of hie omission to ap¬ 
pear and object at the earlier stage, .the judg¬ 
ment-debtor is precluded from raising objection 
to the exeoutabillty of the decree at the sub¬ 
sequent stage of the case. See Palaneheri 
Qovinda Merton v. Pookota Kunti ^ Krishna 
Martnadiar in) see also Batten, J. 0. a decision 
in Jagannath v. BeHari Lai (18), where it is 
held that on principles analogous to those of 
res judicata strioly so called, an order that an 
execution application is not time-barred though 

•wrong could not be questioned in subsequent 
proceedings. Eightly or wrongly the executing 
Court had held that the decree was executable 

(IQ) 0 M. 865 at p. 367 ; 1 Ind Deo (N.S ) 584. 

(18) 23 M. 820 : 9 U. li. J. ; 8 Ind. l^eo. (N B.) 
328. 

(14) 11 Ind Caa. 672 ; 81 A 20: ft A. L. J. 1020. 

(16) 9B ‘318 ; 5 Ind Deo- (N S.) 211. 

(16) 4 M. 992 : 1 Ind. Deo. (N.B } 1089. 

(17) 7‘3 Ind. Caa. 897 ; 46 M. L. J. 7l ; 17 L. W. 
666 : (1938) M. W- N. 299 ; (1028) (M ) 619. 

(18) 79 Ind. Oae. 478 ; (1928) A. I- R. (N ) 286. 

I 0-115 


even after the 12 years had elapsed and 
ordered execution bo issue. These orders 
are binding against the judgment-debtor as 
they had not been challenged by him by way 
of appeal or by review or revision. I am 
fully satisfied that even on the record of this 
case as it stands there is sufficient material for 
holding that the judgment-debtor by bis fraud 
prcvenbel the execution of the decree during 
blie 12 years period ending 25bh January 1911 
and that oven during the period that elapsed 
siuoe then the execution of the decree was 
similarly prevented. The decision of Mitra 
A. J. C., in .Second Appeal No 244-B of 1918 
on which the judgment-debtor’s pleader relies 
is, therefore, distinguishable. It is also clear 
that the judgment-debtor is precluded, by rea¬ 
son of his omission to object to the previous 
execution applications being granted after the 
lap«e of 12 years, from challenging the cor¬ 
rectness of the previous orders which be¬ 
came binding as against him, by his own de¬ 
fault. 

Tiia order dated l6th January 1920 holding 
the appellant entitled to rateable distribution 
was no doubt passed behind the back of the 
judgment-debtor bub the question is not mate¬ 
rial as I have held that the jndgment-debtor’s 
continued absence from the jurisdiction of the 
Court was sufficient proof of his fraud down 
to 23rd January 1919 and onwards. The fraud 
was a eontinuing fraud, and kept the right of 
the decree holder to apply for execution alive, 
from day to day so long as the judgment-debtor 
kept himself away from the jurisdiction of the 
Court. He made his first appearance before 
the Court on 2lBb January 1921. 

The property was attached by other decree- 
holders and was kept under the management 
of Receiver vide order dated 17bh September 
1907 in the execution proceedings arising out 
of Suit No. 120 of 1898. It is said that this 
Receiver was appointed by Collector, and that 
this rnauagemont by the Collector also prevent¬ 
ed the decree-holder from executing bis dec¬ 
ree in view of the provisions of Schedule III, 
r. 11 Civil Procedure Code, vide Shyam 
Karan v. Tae Collector of Benares (19). I 
have nob been able to trace the Collector’s 
proceedings. Assuming this to be a fact, the 

(19) 52 lad- Oaa. 742 : 49 A. 118; 17 A. Ii. J. 
1140. 


914 


INDIAN OASES 


[1924 


MOZHARUL ISLAM V. ABDUL OANI ALA 

power of the decree-holders fco execute the 
decree was certia^nly suspended until the Privy 
Council decision was out. The present decree- 
holder who was merely entitled to rateable 
distribution was not competent to proceed 
against that property until the Receiver ac* 
tually sold the property and realized the sale 
proceeds or was in a position to realise them. 
This was not possible until tbe Court of final 
appeal had given its adjadicabion. I am pre¬ 
pared to go bo the length of holding that by 
executing the martgage-deed the judgment- 
debtor must bo deemed to have constituted 
Ohandmal tbe instrument for practising fraud, 
not only against the decree-holders who wont 
up before the Privy Council bub also against 
others whom he through Ohandmal practical¬ 
ly forced to await the decision of the Privy 
Council. Dhanrupmal must, for all intents 
and purposes, be deemed to be substantially 
represented by Gbandmal as if he was a party 
expressly by name to all the subsequent stages 
of the litigation which gave rise to the Privy 
Council appeal and on the final decision of 
which all tbe decree-holders had agreed to 
state the ultimate satisfaction of their several 
decrees. 

I, therefore,hold that the decree-holder was 
prevented by tbe fraud of the judgment- 
debtor from executing his decree fully within 
19 years and that be gob a fresh start of 
limitation from day to day, and that tbe 
fraud continued down to the date when it was 
finally decided by the Privy Council on 23rd 
January 1919 that the mortgage was bogus and 
fraudulent. I, therefore, hold that the decree- 
holder is entitled to c'aim rateable distribu¬ 
tion out of tbe assets realized in execution of 
the other decrees. The order appealed against, 
which has the force of a decree, is set aside 
and tbe case is remanded to the first Court 
with directions to admit the appellant as one 
of the persons entitled to rateable distribution. 
Costs in all Courts will be paid by the judg¬ 
ment-debtor. Counsel’s fee Rs. 76. 

S. D. Orde^ set aside. 
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JUDGMENT. 

Suhrawardy, J.— This appeal raises a 
questiou which to my miod does not demand 
an elaborate, though it needs, oaroful oouside- 
rafcion. The suit was brou-jhfc by the lather 
of a deceased Mabomedao wife agaiast the 
husband for bis share of the dower due to bho 
deoeased wife. At the time of the marriage 
the appellant, who had a guardian of bis per¬ 
son and property appointed by the Court was 
20 years of age and legally his age of majority 
under the Indian Majority Aot was postpon¬ 
ed to 21 years. The defence was that at the 
time of the marriage the defendant was a 
minor under the Indian Majority Aot and, 
therefore, incompetent to enter into a con¬ 
tract for payment of the dower. Both the 
Courts below have overruled the plea and 
held that the plaintiff is entitled to a decree 
The only point argued in this appeal is 
that despite anything in section 2 of the Indian 
Majority Ac^ 1^75 a Mabomedan husband 
who is a minor according to the other sections 
of that Aot read with section 11 of the Majo¬ 
rity Aot, is not competent to enter into a con¬ 
tract of dower. The whole argument was 
directed to the construoton of the words to 
act in the matter of dower ” occurring in 
section 2 of the Indian Majority Aot. The 
learned Vakil for the appellant has been at 
pains to construe the words as not covering a 
contract for dower ; but 1 must express my 
inability to follow the forced construction 
attempted to be put upon them. His inter- 
pretation is that while payment of cash dower 
by such a minor is a good and valid payment, 
a contract for deferred dower cannot be enter¬ 
ed into by such a minor. It is difficult to 
conceive that the meaning can be this as the 
capacity to pay a debt of dower, whether 
prompt or deferred presupposes the capacity 
to contract the debt. As 1 understand it this 
exprespion “ to act in the matter of dower 
means to aot or do such acts as may relate 
to the dower. Section 2 of the Indian Majo¬ 
rity Act also declares that the Act would not 
apply to any person acting in the mater of mar¬ 
riage It is indisputable that dower is a neces- 
sary concomitant in a Mabomedan marriage. 
Some authorities have chosen to call it con¬ 
sideration for the marriage,’ while others as 
payment’ in honour of the wife. But there can 
^ no Mabomedan marriage without a dower 


either fixed by the parties or presumed under 
the law. U is not disputed that ‘acting in the 
matter of marriago,' miians entering into a 
contraot of marriage, li a Mabomedan minor 
who is a major by iiis personal law but a 
minor under the Indian Majuiity Act enters 
into a marriage, as ho is capable ol dciog, he 
must enter iul6 a contract lor payment of 
dower. J'Wen if ho does not do so, the law 
will presume such contract. Keferenoe has 
been made to the case ol /1/u DhuTiitnsa Bibi 
V. Muh iin>nad hatiuuddxn 11), There a minor 
Mabomedan wife a major according to her 
personal law but a minor according to the 
Indian Majority Aot relinquished her dower 
on her husband's death-bed. The question 
was whether she had the capacity to do this 
and the learned Judges held that relinquish¬ 
ment of dower is not an aot in the matter of 
dower This view may bo correct though its 
correctness has been questioned ‘ by the recent 
learned editor ol Sir Rowland Wilson’s work 
on Anglo-Mahomedan Law, but it does 
not give us any assistance in deciding the 
present point. The remark in one passage 
of the judgment in that case gives some 
indications as to what the learned ^Judges 
bad in mind in construing the words acting 
in the matter of dower’. The passage is as fol¬ 
lows :—“ Therefore in our opinion when the 
Legislature permitted a person to aot in the 
matter of that dower it only intended to let per¬ 
son who was not otherwise competent under 
the law to act in the matter to initiate to 
the religious act or ceremony which under 
the personal law of the Bubji.ct, he or she, 
was capable of initiating.” Though this 
passage is not very clear 1 think it means that 
acting in the matter of marriage and dower 
is doing all things necessary ior a valid marri¬ 
age of which dower is a part. It is a matter 
of common knowledge that hundreds and hund¬ 
reds ol Mahomedans are in this country 
contracting marriage who have not attained 
majority under the Indian Majority Act but 
are competent under their personal law to do 
so and such persons by entering into marriage 
contractus take upon themselves the liability 
for payment of the dower. The view that 
has been placed before us by the appellant, if 
adopted, would revolutionise the Mabomedan 

(1) 44 lad. Ca3. 293 ; 41 U. 1026 ; 23 M. L. T. 76 i 
(19ia) M. W. N. 246; 36 M, Ii. 469. 
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Booieby as it stands at present. I think that the 
words in section 2 oi the Indian Majority Act to 
act in the matter of dovvor'meau to do aii acts in 
relation thereto, including entering into a con¬ 
tract lor payment ot dower, which are permis¬ 
sible under the personal law of the party tree 
from the restriction ot age p^t by the Indian 
Majority Act. 1 am iurther of opm on that 
section IL of the Indian Contract Act does not 
militate against this view. Therefore I hold 
that there is no substance in this appeal 
which must be dismissed with costs. 

Duval, J. —I agree. It appears bo mo that 
section 2 of the Indian Majority Act has re¬ 
ferred bo those who have under their personal 
law attained majority but have not yet attain¬ 
ed it under that Act the right to act as majors 
in matters of marriage and dower and the fix¬ 
ing of the amount and nature of dower is an 
act in the matter of dower. I agree that the 
appeal should be dismissed with costs. 

£. S. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No, 154 op 1923. 

June 26, 1924. 

Present: —Mr. Justice Daniels. 

Musammat AISHAH and anoxheu— 
Defendants—Appellants 

versus 

ABDUL GHANI— Plaintiff 
—Resitondent. 

Agra Tenancy Act {II of lUtl)s. 159—Lambariac 
•^Co-sharer.—‘Hevenue yatd by lambatdar on bchatj 
oj cO'$}iafCT^iiev€nM aiso yaid by co'iharcr direct 
into freasurj/^Lambardar, wUethcr entitled to recover 
jrem CO sharer. 

Where a lanibardar pays revenue on behall oi a oo- 
sharer under him and alter payment by the 
dar the co-sharer also pays it direct into tho treasury, 
without Informing the lanibaraar, the lambaraur is 
entitled to recover from the Oj.sharor the amount 
paid by him on his behalf, [p. 917 , 00 ). i.J 

Appeal from a decree of the Additional 
Disbriot Judge, Saharanpur, dated the 20bh 

Pe^epob^r 1922, 


Mr, Nehal Chand^ for the Appellants, 

Mr. U. S, Bajpai, for the Respondent, 

JUDGMENT,—This is a suit under sec¬ 
tion 169 oi biio ifcoancy Act to recover reve¬ 
nue paid to Government by the plaintiff as 
lam’ardat on behaii of the defendant who is 
a co-sharer under his iambardari. 

The facts of the case are unusual. The lam- 
baruar is the person primarily responsible un¬ 
der section 144 of the Land Revenue Act for 
paying the revenue into the tahsil. It ‘is bbe 
duty of the co-sharers to pay their quota thro¬ 
ugh the lambardar. if the revenue is not paid, 
it is the ia77tuardar who in the first instance 
will be subject to coercive process. In this case 
the revenue in dispute relates to the years 1325 
and 132b Paslt. The revenue of 1325 was 
paid by tho lambardar into the tahsU in two 
instalments on 5th February 1918 and 7th 
dune 1918 respectively. A week later on 11th 
February 1918 the defendant paid into the 
treasury direct her share of the first instal¬ 
ment which had already been paid by the 
lambardar. Tho second instalment was sinot- 
lariy paid by her on 2nd July 1918, nearly a 
month after the payment by the plaintiff. The 
delendant in making the payment did not 
state that it was being made on account of the 
share held under the Iambardari of the plain¬ 
tiff. 6ho wrongly entered her own name as 
lambardar, and instead of recognising that thfl 
payment was being made twice over, tff® 
tahsil officials by mistake credited the revenue 
to the account of two other lambardars, thiB 
being a village in which there is more than 
one iambardar. In 1320 the plaintiff paid the 
revenue hue from him, including the 
ante share, in three instalments, on let Feb¬ 
ruary, 8th July and 16bh August 1919 respeo* 
tivefy. The defendant paid in two 
menbs, on 3rd March and 27bh June 
The plaintiff, when he paid his second and 
third instalments, had nob been informed *uio 
was nob aware that any payment had be^ 
made by. the defendant. The defendant agi^ 
laiied bo inform the tahsil, officials that the 
money was being paid on account of the 
helu under the plaintiff s Lambardarit and t 0 
tahsil offioiais again made a mistake m en¬ 
tering the amount to the credit of another 
lambardar. In the lower Court a reference 
was made to rple 13 of the Board of Bevenff® 
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Circular l-III repriutieil by Dr. Afiaarwala ou 
p. 347 of bis baud Kevouuo Act, dth oditiuu, 
which says that, bhougb it ie felio duty oi tlio 
oo-eharers to pay tiuough ti»o I nnb^n'dar, auy 
paytusub uiado direct iuto tbo treasiiry 
by a co sbarer siiall bo orcdibod to tbe 
account of tbo lam’^ardar aud be deemed to 
havo been made through him. Tlio learned 
Additional Judge rightly held blmt tbi? rule 
does nob atleob the case. It is primarily a 
direction bo the Revenue Offioiah aud auy rules 
made under the Act must under sootiou 234 
be ooneisbeufc with the Act and cauuob in any 
way affect the duty of a co-shator to pay 
through the lamhardar as provided by section 

144. 


The money having been paid iuto the tnhsU 
twice over, the quescion is who is to suQer, 
the plaintiff, who complied with the law in 
every respect, or the defendant, who made the 
payments irregularly contrary to section 144 
did nob inform the lambardur and give iu- 
oorreob information to the tahsil officials, which 
may have been partly responsible for their 
error in crediting the amounts. Under these 
oiroumstances there can be no question that if 
any one has to suffer it must be the defend¬ 
ant Tbe plaintiff has paid in good faith aud in 
accordance with law the money duo from him 
on account of the defendant's share, and be is 
entitled to recover it under section 159. I 
must, therefore, and hereby do, dismiss the 
appeal with costs including in this Court fees 

on the higher scale. 

At the same time I see no reason why it 
ebould not be within the power of the Revenue 
Officials to repay to the defendant the excess 
payment made by her It ie due bo 

the mistake of tbe tahstl officials that the 
money has been credited to a wrong kiiata. I 
direct that a copy of this iudgmenb be sent bo 
the CoUeobor with a recommendation that 
steps should be taken to give the defendant a 
refund of the money paid by her which had 
already been paid ou her account by the lam- 

bardar. 


s. D. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

Ai’pK.vr. FROM Am'kllate Decree 

No. 790 OF 1922. 

:\Iay 16, 1924. 

Present : —Mr. Jupticu Greaves and 
Mr. Jiistico ('hakravarti. 

3AROJ BANUllU IMIADURI and 

OTUEUS —1 EFENDANTS — 

API ELDANT8 
versus 

MANIK SHEIKH and others—Plaintiffs 

—RESI^ON DENTS. 

Proc<durc—lUliif avai'abU in suit or in excctUion oj 
decree—Fresh sini, whui'ncr muiyitainable. 

It Dot j-erini^sible to a party to a suit to briog 
a soparatc suit to obiain tbe reliefs wbioh were avail- 
able to biui lu tbe previous suit itself or in exeoutioo 
of tbe decree iu that suit [p. Did, ools. laod 

Appeal agaiust tbe decree of tbe Sub-Judge, 
Second Court. Pabna and Bogra, dated the2l6t 
November 1921, modilying tbe decree of the 
Munsif, First Court, Serajgunj, dated the 29th 
September 1920. 

Bahu Birendra Kumar De, for the Appel¬ 
lants. 

Babu Jathidranath Lahiri, for the Res¬ 
pondents. 

JUDGMENT. 

Chakravarti, J. —This is an appeal by the 
defendants and arises out of a suit brought by 
tbe plaintiffs for a declaration that the two 
decrees obtaiued by the common manager of 
the estate of tbe defendants were obtained by 
fraud and that tbe decrees were void and 
ineffectual as against tbe plaintiffs. The 
Munsif dismissed the suit in its entirety but 
tbe lower Appellate Court has made a modi¬ 
fied decree in favour of the plaintiffs. The 
facts shoEily stated are as follows: The defend¬ 
ants' estate was represented by a common 
manager who brought a suit against the plaint¬ 
iffs in the year 1914. The suit was decreed 
on the 17th July 1915. An appeal to the first 
lower Appellate Court was dismissed on the 
2lBt March 1916 and the judgment of the 
first Court was confirmed. A second appeal 
against that decree by tbe present plaintiffs 
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was difpoeed of on the lOth March 1919. But 
it appears that the other suit to which the 
plaiutitls’ claim relates was brought in tlie 
year 1917 aijJ the present piaiutiUs contested 
that suit. Ultimately the defeLdant=i gave up 
their defence and there was an cx parte de¬ 
cree in favour of the common manag; r. The 
decree was made on the 25th May 1918. But 
it appears that the common manager was dis¬ 
charged on the 24th July 1917. The conten¬ 
tion of the plaintifls was that, so far as the 
first suit was concerned, the decision of the 
High Court was after the common manager 
had been discharged. So far as the second 
suit was concerned, the decree by the first 
Court was passed after the disoharre of the 
common manager. The present plaintifi's wan¬ 
ted, as we have stated before, a declaration 
that both the decrees were not binding on 
them because the common manager had been 
discharged beloro the decrees. The Court of 
first instance found that the fraud alleged in 
respect of the said decrees was not established 
and it further held that the remedies claimed 
by this suit were not available by a separate 
suit. The lower Appellate Court ou appeal 
by the plaintiffs, agreed with tiie first 
Court, so far as the Question of fraud was con¬ 
cerned ; but it gave a declaration to the plaint¬ 
iffs so far as the decree in ithe, second appeal 
in the first suit was concerned and algo as 
regards the decree of the first Court in the 
second suit, on the ground that the manager 
had been dismissed before those dates. Against 
that part of the decree which was made in 
favour of the plaintiffs, the defendants have 
preferred this second appeal and it is contend¬ 
ed on their behalf by the learned Vakil who 
appears for them that the suit, for the pur¬ 
pose of the reliefs, which were granted by the 
lower Appellate Court, was not maintainable 
by the plaintiffs. We think that this conten¬ 
tion is correct. So far as the first suit is cou- 
oerncd the lower Appellate Court pointed put 
that the. decree in the first Court and in the 
lower Appellate Court was rightly obtained 
and so lar as the second appeal is concerned 
the present plaintiffs, who were the appellants 
then, took no steps to get the prese nt delend- 
ants brought on the record and allowed the 
suit to proceed as it was originally brought by 
the common manager. It is not permissible 
to a party to a suit to bring a separate suit to 


obtain the reliefs which were available to him 
in the previous suit Itself or in execution of 
the decree in that suit. The plaintiffs having 
failed to prove that there was fraud vitiating 
the decrees in the previous suits, they are 
not entitled to question the validit^r of the 
decrees and to get a declaration in this suit 
that those decrees were not binding. We tbmk 
that such a remedy cannot be obtained by a 
party to a suit in which the decree was made 
against him. 

The result is that this appeal is dismissed. 
In the circumstances, we make no order for 
costs. 

Greaves, J.— I agree. 

M. B. Appeal dismiued. 


OIJD4 JUDICIAL 
COMMISSIONERS COURT. 

Second Civil Appeal No. 247 of 1923. 

August 1,1924. 

Present :—Mr. Wazir Hasan, J. P. 

TEJA SINGH AND ANOXHE?t —PLAINTiyW 

—Appellants 

versus 

MOTI SINGH AND ANOTHER—DEPBNDAIR# 

—Bebpondents. 

Qrant^MamtenafiCC'^LiJe-eitate or absolute 
'—Fewer of alienation given togranteot effect of- *• 
Act {IV of s 10—Restraint on afwnalwn— 

Absolute restraint 

Where the object of a grant is maintenance or 
Gneara the prima facte import of the grant ia 
is for the life of the grantee tn spite of the wame 
**for ever" or ‘*in perpetuity." Cp. ooh 

Raja Rameshar Bakhth Singh V Babu Bhagwan 
Bakhsh Singh, 7 0. C. fcO ; Ramtsl.ar BokhehSin^ 
?. Arjun Singh, 2S A. 194, 28 1. A. I ; 7 Sa*- P- P- 
804, refected to. 

But if the grantee baa been given the right of 
nation, the intention is to oonfor an absolute estata 
[p. 919, ool 2.J 

Where by the terms of a grant the grantee is ^ 
tiioted to sell or mortgage the property in the 
instanoe to the nearesb relatives and in the event 
their refusal to oiher pattidars, and not to a 
the resUiotion of alienation is absolute aDd,thetefotSi 
void both in law and equity. 
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Mwwhatnp V, Bridjm, J. 192 at p. 197; 128 

E. U. 1259; In re Maolav 90 Eq. l^fl ; i\ Ij J- 

Oh, 441 ; 82 L. T. 682 ; 29 W R. 7\8 ; In re R'tshcr, 
Roeher t. Rnsher, (1894) 26 Oh. D. ‘^01 ; 53 K J. Ch. 
729: 61 L. T. 795; 32W. H 8’6: Faiyae Husain Khan 
V. Hilhanth. 4 O. 0. 109, referred to. [p 919. ool. 2.] 

Appeal trom the decree of the Subordinate 
Judge, Kheri, dated the 2lafe May 1923. in an 
appeal preferred against the decree of the 
Munsif. Kheri. dated the 6th Maroli 1923. 

Mr. Puttu Lah for the Appellants, 

Messrs. Bam Bharose Lai and Raj Barain 
Shukla, for the Respondonts. 

JUDGMENT. —This is the plaintiff's 
appeal in a suit for possession of 2‘98 acres of 
land and of a one-third grove situate in Bar- 
khera Kalan, Pargana Mobamdi, in the District 
of Kheri. The defendants are admittedly in 
possession of the land and the grove in 
suit, The plaintiff’s case is that the 
property in dispute was granted by their 
ancestors to Ranjit Singh, Dwarka Singh, 
Niaranjan Singh and Hem Singh under a com¬ 
promise dated the 20bh September 1886 
(Ex 1) arrived at in a litigation between them 
in the Court of the Munsif of Kheri; that the 
Ist survivor, Ranjit Singh, in the array of the 
grantees died a little over two years before the 
institution of the suit and that the grantees 
had merely a life interest which came to an 
end on the death of the last survivor. The 
only defence, with which I am concerned at 
present, was that the compromise conferred 
an absolute estate. The Court of first in- 
stance held that the tenure created by the 
compromise was only a life estate. In view 
of this finding the plaintiffs suit was decreed. 
On appeal by the defendants the learned 
Subordinate Judge of Kheri disagreed with the 
interpretation placed by the Court of first in¬ 
stance on the language of the compromise and 
came to the conclusion that it conferred an 
absolute estate. The result was that the 
appeal was allowed and the plaintiffs suit 

dismissed. 

I am of opinion that the judgment of the 
Court below is correct. The Court of first 
instance rested Us decision on the sole ground 
that the oompromisa expressly says that the 
property in suit was granted by way of 
gs^ara and cited the case of Baja BatMshaf 


Bakhsh Singh v. Babu Bhagwan Bakhih 
Singh (1) in support of it. It is a well sobblod 
rule of construction that where the object of 
a grant is maintenance or Ouzira the prima 
facie impot b of the grant is that it is for the 
life of bbo grantee in spite of the words " for 
ever ” or “ inperputuity See the judgment 
of the Privy Council in the case of Ravieshar 
Bakhsh Singh v. Arjun Singh (2). Butin the 
oomprom'so under consideration there is much 
more than the mere expression of the object 
of the grant being the maintenance of the 
grantees. The important part of the compro¬ 
mise heaving on the question under considera¬ 
tion is as follows ;—“ The plainfeifls will have 
the “right of sale and mortgage in the first ins¬ 
tance in favour of the nearest relatives 
and in the second instance in the event of 
their refusal, in favour of other pattidars and 
that they will have no power of selling it to a 
sbrangev". These words are in my judgment 
sufficiently expressive of the intention bo confer 
an absolute estate. That those words convey 
the right for alienation is perfectly clear, and 
the condition that the said right shall be exer¬ 
cised only in favour of a certain class of 
persons aud in favour of no others is a res¬ 
traint OD that right. If this restraint is abso¬ 
lute then it must be held both in law and in 
equity to be void. 

The principle on which this view rests is 
enacted in section 10 of the Trauefer of Pro¬ 
perty Act (IV of 1882). I have therefore to 
see whether the condition operates as an ab¬ 
solute restraint. I El my judgment it does In 
Muschamp v Bluet (3), and In re MneUay (4), 
it was held that a restraint not to alienate 
except to a certain person was void as being 
absolute. It was observed in that case 
that to restrain geuerally and to restrain from 
alienating except to one person was the 
same in effoot. In Bosher v. Eosher (5), 
it was held that the condition that the 
devisee, in case he wanted to sell, mu^^t 
offer the property bo a certain other per¬ 
son, who was at liberty bo buy it at a fixed 
value was held to be in absolute restraint 

(1) 7 0 0 90 

(2) 23 ^ 191 ; 29 1. A- 1 ; 7 Sat. P. 0. J. 804 

(•3) Brilgm. J. 192; at p 13?; 123 B. R. 

l4) (1875. 20 Kq. 180 ; 44 Ii J. Oh. 441; 32 L. T. 
682 ; 2 3 W. R. 718 

(5) (1884* 26 Oh. D. .901; 53 U J. Ob. 722 : 61 U 
T. 785 ; 32 W. B. 880, 
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against the power oC sale. These oases were 
appli<=‘d by Mr. Spankie, A. J. H , feo the case 
of faiyaz llusain Khan v. Nilkantk (6). In 
the case decided by Mr. opankie the condition 
in restraint of alionation except bo B, and big 
heirs and representatives was held to be in 
absolute restraint of alii nation and void as 
such. Two more featur-s of the compromise 
may bo noted in support of the conclusion at 
which the Court below has arrived. The 
claim of the plaintiffs in the case in which the 
compromise was made was one for a dooUra- 
tioD of proprietary title in a one biswa share 
of Zamindari and in a grove in the village 
Barkhera Kalan and ono of the conditions of 
the compromia was that bbo grantee shall nob 
be liable to pay any rent in excess of the pro¬ 
portionate Government revenue. Ou these 
grounds the appeal fails and is diemissed with 
costs, 

8. D. Appeal dismissed. 

tC) 4 0 0. A. 168 


NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

First Civir. Appeal No. 91 of 1922. 

July 29, 1924. 

Present:—Rao Bahadur Kinkhede, A.J.C. 

CHANDRAvSHBKHAR and others— 
Defendants—Appellants 

versus 

ABIDALLI AND OTHERS—Plaintiffs— 

Respondents. 

Transfer of Property Act {IV of 1883), s 44_ 

Tratisfer of share by one co-uwji'r—Courfi/ions, subsc- 
gtieni how far can affect—Repairs not vutde-^Loss — 
Negligence—Presuinpt ton. 

If one oo-oWDCt tracsSocit hi:; right or interest in 
the joint property, the other co-owners oanuot impose 
on the share or interest transferred any oonditiona 
or liablities not atfeoting it, u'. e., not existing) at 
the date of the transfer, [p. ool. 2,] 

In other words, they cannot saddle any new oondi* 
tions or liabilities, which come into existence after 
the date of the alienation and bind the alienees by 
them; [p> 9-28, ooL 3.] 


Nor can the transferees be mail to suffer for the 
u g‘ig3fiC9 or misdeed; of their transferor or his legal 
rop.osoQSative. Q'sof i date prior bo their transfer 
bat, sabseiuoat bo i.he date of the aUenatlone in 
thai: f*voar. [p, ‘d21, ool. 1.] 

if one o)-owaee transfers hU right or interest in 
tb^ prDpircy, tlig other oo-o^ueta oanoot im- 
pose o.n the shiro or inberesb tcanoferred aoy conditions 
or lubilifcio-, not aff'.oiiiag it, (t.e,, not existing) at 
the Ute of r.he traa-ifer. (a other words, they oan¬ 
uot saiJle rtuy new oonditions or liabilities, which 
come ioto exiatocce after bho dale of the alienation 
and bi id the alienees by them; nor can the trans-‘ 
foree; be mide to suffer for the negiigeooa or mis¬ 
deed; of their transferor or bis legal representative, 
nob of date prior to iheir trinafat but subsequent to 
the data of the alienations in their favour, [p. 923, 
ool. 2] 

One 00 owner cannot exclusively be saddled with 
cha loss caused by his negligence in repairing the 
jiint property in tim', if the other oownet had 
iicoess to the property vnd o mid arrange himself for 
the repvirs being m»do. [p. 924, ool 2 ] 

N-glieuoe cannot be presumed; it is rathertobe 
presumed th^t ordinary oaie has been used, [pi 924, 
ool. 1 .] 

Appeal against the decree of bhe Additional 
District Judge, Wardha, dated bhe 31flb July 
1922, in Civil Suit No. 44 of 1918. 

B. B. N. G. Bose, for the Appellants. 

Mr. M. B. Niyogi, for bhe Respondents. 

JUDGMENT. —This judgment will govern 
First Appeal No 91 of 1922 preferred by de¬ 
fendants Nos. 9 and 10 Gbandrashekhar and 
Balakram sou of Bhagwandin Brahmin and 
defendant No. 12 Bapaji Sonar, and also First 
Appeal No. 102 of 1922 Bled by Walibhai, 
defendant No. 11 against Abidalli bhe plaintiff, 
Abdul Karim and others defendants respond¬ 
ents. The plaintiff brought the suit out of 
which these appeals arise, for partition of the 
joint property against Meharali and other 
relations who were joined as defendants Nos. I 
to 6 and 16, they being oo-owners with himself; 
bhe transferees from Meharali and Rahimulla 
were also joined as co-defendants. Plaintiff ask¬ 
ed for a decree for separata possession of his 3 
annas share in the joint property. The suit 
was disposed of by a preliminary decree 
dated 29th November 1921 passed by Mr. 
Kolhabkar, Additional District Judge. After 
the passing of the preliminary decree bhe de¬ 
fendants Nos. 3 bo 6 and 16, who are the other 
members of the family of Meharali, Also re* 
quested the Court to effect a parbifeioo AQd to 
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give bhom aoparafce possession of their own 
shares. Their request was granted on 19th 
January 1922 l>y the Court. Mr. Deshpaodo 
was appointed Commissioner for effooting the 
partition aooording to the directions contained 
in the preliminary decree. He submitted two 
aUernative proposals for a general partition 
to be made on the lines of any one of them. 
These proposals were submitted by the Com¬ 
missioner on 5bli April, 1922 and 24th July 
1922 respeotively. The principle adopted in 
each of them may be stated as under 

First proposal dated 6th April 1929. 

This proposal suggested that separate divi¬ 
sion of moveables and immoveables providing 
for a personal decree against defendants Nos. 1 
and 2 for the price of moveables admittedly in 
their possesssion be made. 

Second proposal dated 2ith July 1922. 

This proposal was for dividing moveable 
and immoveable property in one lot as a whole 
according to the valuations set out by the 
judgment and the preliminary decree. 

The Judge after hearing the objections, 
held that tbe second proposal of dividing 
moveables and immoveables together in one 
lot as a whole according to the valuation set 
out in tbe decree was more fair and correct, 
and ordered a &nal decree to be drawn up in 
terms of the same. It is against this hnal 
decree dated 31st July 1922 that these appeals 
have been preferred by tbe transferees. 

In the preliminary decree as also in the 
patties made by the Commissioner the seve¬ 
ral items of property are marked as A. B. 0. D. 
and BO on. Tbe items in dispute in these 
two appeals are referred to in the grounds 
of appeal by an alphabetical enumeration on 
the same lines. The grievance in tbe appeal 
of defendants Nos. 9, 10 and 12—First Appeal 
No. 91 of 1922—is as regards property P, 
allotted to plaintiff in lieu of compensation 
for damage to property F and also as regards 
property N, allotted to defendants Nos. 3 to 5 
in lieu of similar compensation for damage to 
property I. Similarly the grievance in defend¬ 
ant No. ll’s First Appeal No. 102 of 1922 
—is as regards property O, allotted to defend¬ 
ants Nos. 6 and as a part of their substan¬ 
tive share, lb will thus be seen that tbe dispute 
which requires ooneideration in these two 
appeals is confined to items N, O, P. It may 
I 0—116 


he useful to know at a glanoo what fclie pro¬ 
perties iV, 0, P and F and I are and so I 
reproduce their description as given in t!io 
preliminary and final decrees : — 

F \b a. bungalow worth R?. 6,000 alintted 
to plaintiff's share Otom IV of pafti. I). 

r is a stone building, a Ck 170 I of 20 rooms 
worth about Rs. 1,2000 allotted to the 
share of defendants Noe. 3 to 9 (item 
No. I of paUi No. HI). 

N is a house sold by Meharali defendant 
No. 1 to appellants Chandrashekhar and 
Balakram. worth about Hs. 2.000 now 
allotted to defendants Nos. 3 to 5 as com- 
pensatiou for damage bo property I. 

0 is a house sold by Meharali to appellant 
Walibhai worth about Rs, 1.500 now 
allotted to the share of defendants Nos. 6 
and 16 (item No. IV pattt No. H) as a 
part of their substantive share. 

P is a house similarly sold to appellant 
Bapuji worth about Rs. 1,000 now allot¬ 
ted to plaintilT as compensation for dam¬ 
age to property F, 

It will thus be seen that both these appeals 
dispute the propriety of allotting property ali¬ 
enated in favour of strangers to the share of 
the other co-owners instead of to the share of 
the alienor or alienors and the appeal of 
defendants Nos- 9,10 and 12 raises the further 
question as to how far they are liable to make 
good, the loss that may be due to the neg¬ 
lect of tbe alienor’s legal representative to 
take proper care of the estate left in his pos¬ 
session after the date of the alienation ; in 
other words whether they are responsible to 
contribute to the costs of repairs to the 
bungalow F and the Chawl I. 

I will take up tbe second question first. As 
regards this question, namely, of awarding 
compensation to the plaintiff and to defendants 
Nos. 3 to 5 for damage to properties F and I, 

I must state for the sake of clearness that the 
question was raised for the first time at a 
very late stage, viz., on 27th February 1922, 
while the proposals for partition were being 

discussed by the Commissioner. The plaint¬ 
iff urged then that properties F and I were 
damaged after institution of the suit and that 
the cost of repairing these damages should be 
awarded and oonsiderediwbile allotting the 
shares. Plaintiff claimed that Rs. 2,000 for 
repairs to the bungalow F and Rs. 2,000 for 
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repairs to Cho>wl I should be fixed as compon- 
safeion. Statements were recorded on this 
point on 27th Fobrnary 19-22 wherein the 
transferees objected to the matter being eo- 
Quired into by the Commissioner, Plaintitf also 
made an application on similar lines to the 
Court of the Additional District Judge for 
issue of instructions to the Commissioner to 
take up the question. Tho Court by an order 
dated 28bh February 1922 endorsed onthe peti¬ 
tion itself (passed apparently without notice to 
or hearing other parties, for there is no refer¬ 
ence to the petition in the Court’s own order- 
sheet directed the Commissioner to take up the 
question. In the statements recorded on 27th 
February 1922 I do nob find any claim being 
pub forward by or on behalf of defendants 
Nob. 3 bo 5 for damages. The question was en¬ 
quired into and the Commissioner after taking 
evidence adduced by the parties and making a 
local inspection of the bungalow and the chawl 
on 24bh March 1922, and examining a sub¬ 
overseer of the Wardha District Council as a 
Court witness, reported that Rs. 2,000 would 
be a proper and reasonable amount to be 
awarded as cost of repaTing the Chawl and 
Rs. 1.000 as costs of repairs to the bungalow. 
The opinion of the Commissioner as regards 
the person responsible for these damages, was 
that defendant No. 2 had intentionally neglect¬ 
ed these properties and allowed them bo be 
damaged, and also failed bo make the neces¬ 
sary repairs since the date of the suit. 

The suit was instituted as far back on 20th 
September 1918 and the report of the 
Commissioner is dated 29bh March 1922. 
From the evidence recorded by the Commis¬ 
sioner it seems he inferred, and t think very 
rightly, that the defendant No. 2 bad joined 
hands with the plaintiff. The appellants 
contend that this amounts bo collusion. 
I am nob prepared to go to the length of 
holding that they colluded with a view to 
defraud the appellants. Bub this does nob 
mean that defendant No. 2 was aobing fairly 
towards the transferees. His admissions in 
the witness-box do show that he wanted to 
advance the case of the plaintiff on the point 
of compensation. The plaintiff s statement 
dated 27th February 1922 attributed the dam¬ 
age to the neglect of defendant No. 2, and his 
deposition as P.W. 1 before the Commissioner 
also shows that he asserted that the damage 
was due to the deliberate negligent manage¬ 


ment of defendant No. 2. He says that it oom- 
menced from the date of the suit, but thisdosi 
not appear to he correct. As pointed out by the 
Court in its endorsement dated 2Sth Febaary 
1922 on the petition, defendant No, 1, Abdul 
Karimas II D. W. 4 had stated that the 
bungalow and the stone $hawl were in good 
condition and no portion of the same was 
destroyed when he left Wardha in 1920. (See 
his deposition dated 28bh June 1921 page 139 
of the record). The damage must have been 
subsequent to 1920. At what time the 
damage was caused is not also proved satis¬ 
factorily. Assuming it was caused between 
1918 and 1920 the question is was it not 
possible tor the plaintiff to prevent it by tak¬ 
ing proper steps in time He did nothing in 
1918-1920, It was as well the duty of plaint¬ 
iff, who was cognisant of this fact and says he 
saw the damaged condition almost every day, 
to take some steps in time to prevent damage 
or to restrain the defendant No, 2 against 
causing any further damage or loss to the 
buildings. He is forced to admit that he did 
not bring this fact to the notice of bbeOouri 
till the d\te of his application made on 27th 
April 1922. He no doubt adds that he made a 
petition to the Court for the appointment of a 
Receiver. Bub that too was so late as 
12bh April 1921. Notices of the petition wore 
ordered to be given to the defendants and it 
was to be beard at the hearing fixed for evid¬ 
ence, which fell on 18th, 19th and 25bh Jnly. 
Notioea were nob served on the defendwts 
and the plaintiff thought fit to voluntarily with¬ 
draw the petition on 25th July 1921, the case 
being closed for argument that day. There is 
thus negligence on the part of plaintiff as well. 
Defendants Noe. 3 to 6 have neither oared to 
make any complaint in respect of the damage 
nor did they support the plaintiff’s demand. 
They seem to have been quite indifferent in 
this matter. Nothing has been brought to 
my notice from the record to show the 
defendant No. 2 was charged with any speoia 
duty to look after the estate by arrangement 
between the parties or by any order oj, ® 
Court imposing upon him any spooial ® ^ 
tiou like those of manager to take care m tM 
property. As one of the persons entitled 
possession as a oo-owner he owed the^ same 
duty and was under the same obligation o 
preservation of self-interest as any other «0- 
owner like the plaintiff and tho two wts or 
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defendaats Nos.3 to 5 and defondantd Nor. 6 and 
16 was or were. The evidence on record falls 
short of proving that the neglect on defendant 
No. 2*8 part wae deliberate or wilful or culpable. 
It is not ehown that defendant No. 2 was pos¬ 
sessed or put in poseessiou of suOioient funds 
to enable him to execute the necessary re¬ 
pairs. Thus though I hold that there was 
negligence I am not prepared to hold 
that it was on defendant No. 2 ’b part 
alone. There was negligence all round on the 
part of the plaintiff, defendant Nos. 1 and 2 and 
3 to 0, and 6 and 16 i.e., of all persons interest¬ 
ed as oo-sbarera in the properties U and /, held 
by them. 

The transferees, who are appollants before 
me, bad no concern with or control over those 
items of properties, nor has it been alleged or 
shown that they had induonoed the defendant 
No. 2 to commit the alleged acts of waste or 
mismanagement in respect thereto in order 
to cause loss to the claimants. They have not 
been shown to have contributed to the neglect 
on the part of defendant No. 2. The de¬ 
fendants Noe. 9, 10. 11 and 12 cannot, there¬ 
fore, be made reeponsible for any acts of mis¬ 
management or waste or for damage caused 
by the defendant No. 2’s neglectful dealing with 
the property. It U simply absurd to make the 
transferees suffer for the negligence or mis¬ 
deeds of their transferor or his legal 
representative, not of a date prior to their 
transfer bub Bubsequent bo the date of the 
alienations in their favour ; mush less could 
they be held answerable for acts of waste 
done by the legal representative, or for his 
omission to do the necessary repairs, after the 
date of the institution of suit for partition. It 
would be very inequitable and unjust bo im¬ 
pose upon an innooenb party an obligation to 
pay compensation for meeting the cost of re¬ 
pairs occasioned either by the neglect of ano¬ 
ther party to do the necessary repairs in time, 
or by the wilful waste committed by such 
negligent party. The allotment of properties P 
and N purchased and improved since the 
purchase by the appellants in First Appeal No. 
91 of 1922, by way of compensation to the 
shares of plaintiff and defendants Nos. 3 to 5 is 
thus wholly unjust and inequitable and cannot 
be supported on any principle of law. 

Section 44 of the Transfer of Property Act 
says that a transferee from one oo-owner 


acquires as to Uio sliaro or intorcBbs acquired 
and so far as is uccossary to givo elTe^-b to 
the transfer, blio transferror’s right, hub that 
it is **su^jfct to the conditions and lialnlities 
a(fccting,at the dole of the transfer, the shire 
or inteiest so transfered. " Tiio word * at the 
date of the tran-^fer' in the clause “sul'jecb to 
the conditions and liabilities, at tho date of the 
share of intercut so transferred” are very 
important. Tho negative tho claim of the 
other co-owners to impose on the share or 
interest transferred any conditions or liabilities, 
nob affecting it fi. e., nob existing) at the 
date of the transfer. They cannot saddle any 
DOW conditions or liabilities, which come into 
existence after the date of the alienation and 
bind the alienee? by them. 

In First Appeal No. 35 of 1906 Drftke- 
Brookman, J. C., in dealing with tho question 
oi the propriety of debiting time-barred debts 
to the share of the managing partner by whose 
neglect their recovery by suit bad become 
time-barred, held tliat the loss occasioned to 
the partnership by neglect of any one co- 
owner or partner could not be debited to his 
share, because it was equally within the power 
of and open bo the other co-owners to bo vigi¬ 
lant and to take steps to prevent the loss. In 
support of this view he relied upon and quoted 
with approval certain passages from Bindley 
on Partnership 7th edition, pages 416 and 417 
which correspond to pages 44l and 445 of tho 
8bh edition which I reproduce here: The general 
principle, however, that partners must contri¬ 
bute rateably to their shares towards the los¬ 
ses and debts of the 6rm is not open to ques¬ 
tion .« . (p. 444). Even if a loss sustained by 
a 6rm is imputable to the conduct of one 
partner more than to that of another, still, 
if the former acted bona fide with a view 
bo the benefft of the 6rm and without culpa¬ 
ble negligence, the loss must be borne equal¬ 
ly by all (p. 445). In Gragg v. Ford (1), 
whereupon a partnership being dissolved 
the defendant on whom the winding up of 
its affairs delayed selling certain assets 
though the plaintiff had requested an immedi¬ 
ate sale thereof, and the delay in sale fetched 
a much lower price, the plaintiff’s oontention 
that the loss sustained by the postponement of 
the sale ought to be borne by the defendant 

(1) (18 U) 1 T. & C. 0. G. 2»0 : &7 B. K. 890 ; 09 
B. B. 889. 
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alone, waa overrule.!, ib was held that the 
lilaiubifT if ho bad chosen, might himself have 
sold the same and that as the defendant in 
delaying the sale had acted bona, fide and in the 
exorcise of his discretion, the loss ought nob 
to he thrown on him alone bub ought to be 
shared by the plaintiff. 

The learned J. G. remarked uvx)n the facts 
cf ^tho case before him as follows t — 

The plaintiff bad access bo the accounts 
and they could have ascertained the con¬ 
dition of the debtors and moved the 
Court to arrange for suits being ffled," 

One has only to substitute the words * pro¬ 
perty “ bungalow ’ and * Ghawl ’ and * repairs 
being made’ respectively for the words ' ac¬ 
counts’ ‘debtors' and ‘ suits being ffled* for 
making these remarks applicable to this case, 

1 think, the judgment of the Court below up¬ 
holding bho Commissioner’s allotment of pro¬ 
perties P and iV by way of compensatiou for 
moating the coat of repairs bo properties F 
and I assigned to the shares of plaintiff and 
defendants Nos. 3 to 5 respectively cannot 
stand because it would be debiting the loss 
bo the share of defendants Nos. 1 and 2 alone 

though the same was debitable to the shares 
of all. 


lb is well settled that as a rule negligence 
IS nob to be presumed ; it is rather bo be pre¬ 
sumed that ordinary care has been used 
Even in cases of accident this rule of presum¬ 
ing negligence, which is commonly expressed 
by the phrase re;; ipsa loquitur is not of 
mv^iable applicability. Bramwell, B., said 
m Byrne^,Boadle{2) “No doubt in every 
case where such an occurrence (accidental 
falling of a barrel of flour from an upper 
window upon a man walking in the street in 
front of a flour dealer’s premises) as this 
causing injury happens the presumption of 
negligence is nob raised bub in some ib is We 
must judge of the fact in a reasonable way, 
and in that light we know that injuries do 
nob happen without a cause, and that generally 
that cause is negligence.” There is an 
obvious distinction between the injuries oaus- 
ed by such an event as that which happened 
in Byrne v. Boadle (2). and a loss caused by 


12 ) aSC3)?3L. J. Ex. iSatp 
9L. T. (N. 6.)450; 12 W. B. 27 
J159 E. H. 299. 


15 ; 2 K & 0. 722; 
9 ; 183 R. B. 761 ; 


failure to recover a debt withiu a given time 
or to execute repairs at the proper time.As held 
above the negligence was not wilful or oulpa* 
ble on the part of defendant No. 2 ; nor oonld 
it be attributable to a breach of duty on the 
part of defendant No. 2 alone, any more than 
on the part of the other co-owners or partners. 
Moreover the loss occasioned by the negligen¬ 
ce appears to have not been objected to at 
the proper time. Under these ciroumBtanoeB 
the loss must fall on all and must be shared 
by all in proportion to their respective shares. 
The aggregate value of the assets must, 
therefore, stand reduced to the extent of 
Hs. 3,000 ,which is found to be the estimated 
cost of putting the properties F and X in a 6t 
state of repairs. The loss would thus be 
distributed with reference bo the main shares 
as follows :— 

Plaintiff’s 2 annas share Bs. 375 

Defendants Nos. 1 & 2’8 4 annas share Hs. 750 
Defendants Nos. 3 to 5's 4 annas share Bs, 750 
Defendants Nos. &&L6’s 6 annas share Bs. 1,126 

Es. 3.000 

The appellantS'defendants Nos. 9, lO, 11 

and 12 must also suffer their own proportionate 

share of the loss of Bs. 750 shown above as 
falling to the 4 annas share of defendants 
Noa, L and 2. This diepoaes of the second 
objection, which prevails. 

I will now consider the first objeotiont 
namely, the common question involved in both 
the appeals regarding the propriety or other¬ 
wise of alloting properties P, N. and 0, to the 
share of defendants Nos. 1 and 2 in order that 
the alienees may as far as possible be left to 
enjoy the properties purobaaed by them free 
from the claims of other co-owners* I oaay 
at once remark that both the Commissioner 
as also the Court have gone wrong and have 
contravened the instructions contained io 
paras. 3 and 4 of the preliminary decree which 
runs as follows :— 

3. The said Commissioner will exclude as 
far as possible the property transferred 
by Meharali and Bahimtullah to defen¬ 
dants Nos. 7 and 8 and the property trans¬ 
ferred by Meharali to defendants Nos. 9« 
10,11 and 12 from the share of the plain¬ 
tiff provided that such exclusion does hot 
operate to the prejudice of the plaintiff. 
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Tbd proparby so bi'anaferred is mentioned 
in Sohedales Noa. 5 and i6 nereto 
annesed. 

4. That i( the said Commissioner hods 
that partition oaunot be made acoordiog 
to the instruotions in para. 3 without des* 
troying the iotrinsio value of the proper¬ 
ty, he shall report the amount of oom- 
peneation to be made by defendants Nos. 
1 to 5 for equality of partition. 

The benefit of these instruotions for the 
preservation of the rights of the alienees has 
been made available even as against defend* 
ants Nos. 3 to 5 and defendants Nos. 6 and IS 
by the amendment of the decree made at the 
instance of the aforesaid defendants. At the 
very outset I oannot help remarking that the de¬ 
mand of the plaintiff andithat of his oo-sharers 
(defendants Nos. 3 to 5 and 6 and 16} that only 
immoveable property should be assigned to his 
or their shares is simply preposterous and 
a ounds so very unjust and absurd that I am sur¬ 
prised to find that it was so readily acoeded 
to in the Court below. 1 am not satisfied 
that there will be any “ prejudice ” to the 
plaintiff or to other claimants in carrying out 
the instructions contained in para. 3 of the 
decree ; nor can it be said that the “ partition 
oannot be made according to the aforesaid 
instructions without destroying the intrinsic 
value of the property.” The instructions are 
meant as an enabling and not a disenabling 
provision ; they could not be interpreted as 
laying down any prohibition much less an 
absolute prohibition against allotting the pro¬ 
perties transferred for valuable consideration 
to the share of the transferrors. The appel¬ 
lants being transferees for valuable consider¬ 
ation have strong equities in their favours 
which it is the duty of the Court to respect, as 
far as possible, since they entitle them 
under law to ask the Court to so marshal 
the various properties between the several 
sharers as to allocate the particular proper¬ 
ties purchased by them to their alienor’s share 
in order that their possession over the same 
may not be disturbed. There is overwelming 
authority of law to support this position. It 
is needless to state that the insertion of the 
instruotions in paras. 3 and 4 of the decree was 
because of the existence of such authority and 
for giving effect to it if possible while distribut¬ 
ing. lb is thus neither just nor equitable to 


uphold the allotment or properties P, N aud O 
in the manner made by the Court. I oannot 
similarly uphold the allotment of property O 
purohasod by defendant No. 11 bo the share 
of defendants Nos. 6 aud 16. 

As the appeals succeed the decree appealed 
against requires to be modified so as to bring 
it into conformity with this judgment. As 
this will involve a readjustment of the assets I 
invite the parties to look up this preliminary 
judgment and submit their respective proposals 
for my consideration within 20 days from 
this day. If the parties or any of them fail 
to make their suggestions within the time 
hereby limited 1 will proceed to make the re¬ 
adjustment or re-allotment in such manner as 
may appear to me just and reasonable in tee 
oiroumstanoes of the case. 1 will then draw 
up my final judgment and a decree will follow 
in each of these appeals with necessary orders 
for costs. 

s. D. Appeals allowed, 

MADRAS HIGH COURT. 

Appeal against Appellate Order 

No. 68 OP 1922. 

March 25, 1924. 

Present :—Mr. Justice Venkatasubba Rao. 

3. R. JAYA RAO— Plaintiff— 

Appellant 

versus 

VENKATANARAYANA CHBTTY and 

ANOTHER—Defendants—Respondents. 

Contract Act {IK 0/1872), a. 79 —Relief against pen- 
altp, doctrine oj^ whether applies to compromise decrees 
embodyifig contracts between parties. 

The dootrine ol ** relieving against penalty" ap¬ 
plies to decrees, [p. 926, ool. 1.] 

As the adoption cl a oontraot by a Court amounts 
to an adoption by it with all its le^al inoidents, the 
ooneidetations, which would arise if a mere oontraot 
were in question, would equally apply to the enforce, 
ment cf a decree embodying the oontraot. A Court 
is, there fore, entitled to relieve against a penalty on 
breaoh of a condition in a compromise deoree oontai- 
Ding the oontraot between parties, [p. 926, ool. 1.] 
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Nagappa w.Venhat RaOt 24 M. 266; Sheikh Idokidin 
Tharagan v. Vadivalagianambia PiUai, 22 lad. Ta^. 
37 : (1914) M W N. 92. Mlied on. 

Appeal againsb the appellate order of the 
District Court, Coimbatore, dated the 23rd 
February 1922, in A. S. No. 42 of 1922, pre¬ 
ferred against the order of the Court of the 
District Munsif, Dbarapuram, in E. P. R. No. 
669 of 1921, in O. S. No. 76 of 1921. 

Mr. M. Krishna Bharati, for the Appellant. 

Mr. T, N. Seshachella Iyer, for the Respond¬ 
ents. 

JUDGMENT. —Both the lower Courts 
have treated the sum payable under the 
decree on a breach of the condition, in the 
nature of a penalty and relying upon 
Sheikh Mohidin Tharagan v. Vadivalagia¬ 
nambia Ptllai (1), have dismissod the plaint¬ 
iff’s application. 

The question to be decided is: Is the 
doctrine of relieving against penalty to be 
applied to decrees ? In Nagappa v. Venkat 
Bao (2), it has been held that the adoption of 
a contract by a Court amounts to an adoption 
of it with all its legal incidents and that the 
considerations which would arise if a mere 
contract were in question would equally apply 
to the enforcement of a decree embodying the 
contract. As the court would have relieved 
the defendant from the penalty if the ques¬ 
tion bad arisen in respect of a mere contract, 
it was likewise justified in relieving him from 
the penalty in the compromise decree contain¬ 
ing the contract between the parties. The 
order, therefore, of the lower Court is correct 
and this appeal is dismissed, but in the 
circumstances without costs. 

V. N. V. Appeal dismissed. 

S. D. 

(1) 22 lod. Caa. 87: (1914) M. W. N 92. 

34 M. 266. 


PATNA HIGH COURT. 

Civil Appeals Nos. 170 and 276 to 278 

OF 1922. 

July 3. 1924. 

Present :—Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Justice Foster. 

RAMSARAN MAHTON and oihbbb- 
—Defeni ANTS —Appellants 

versus 

Syed MUHAMMAD ARADUT HUSSAIN 
Plai NTiFF—R espondent. 

Bengal Tenancy Act (VIII of 1885), ss. 60,116—^ 
**Ther€after,''Meaning of tn s. 115^Record of righU 
published—Presumption ufider s. 50. 

The word “ thereafter ” in section 116. of* tks 
Bengal Tenancy Ac refecs to a period subseqaent 
the publication of the record cf tights, but wbat 1* 
provided ie ibat the presumption under section 50 
shall not thereafter, that is to say after the parties* 
Urs meotioned in section 102- have been ricoidad^ 
ftppiy* [p‘ 927, col 2.] 

Once the record of rights has been finally record^ 
as provided in section 115 of tbc Act, then t^ 
presumption under section 60 is no longer open 
tenants whebbec they are relying upona p^jmeota 
rent at a uniform cate either befoie or after tbe pabli* 
cation of the record of rights, [p. 928, ool. 1«] 

Maharaja Bahadur Kesho Prasad Singh 
jas Pa»«Je, 79 Ind. Gas 199; 3 Pat. 92 ; (1928) 4. L 
B. (Pat) 324 : OovtMda Lai Sijuar v. Ham SahUt “ 
Ind. Gas. 433 ; 2 P. L. T. 642, followed. 

Appeal from a decision of the Additio*^ 
Subordinate Judge, Patna, dated the Ist He* 
cember 1922, modifying a decision of the 
Munsif, Patna, dated the 30th March 1931. 

Mr. A, K. Bai, for the Appellants. 

Mr. S. G. Mitter, for the Respondent. 

JUDGMENT. 

Miller, C, J. — These appeals arise out of 

suits instituted by the landlord the propriety 
of mousa Dhanaut against a number of hts 
tenants claiming enhancement of rent unflsr 
section 30 of the Bengal Tenancy Act. 

The learned Munsif after hearing tho-OT’^ 
enoe arrived at the oonolusion that the law* 
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lord was eotlUed tio enhaQOGDttsnti ab bho rabo 
of 9 aDoafl in the tupoe. 

The tenants appealed from this decision and 
the landlord filed a crosa-appeal claiming that 
the rate of enhancement ought bo be more than 
the 2 annas found by the Mansif. The learn¬ 
ed Subordinate Judge dismissed the appeal of 
the tenants and aliosved the appeal of the 
landlord. He found by calculation under sec- 
bion 32 of bho Bengal Tenanoy Act that the 
rate at which the enhancement sliould be 
allowed worked out at 3 annas 8 pios in the 
rupee and that the Muneif had taken too 
lenient a view of the case in favour of the 
defendants by reducing it to 2 annas. Ha 
considered that the Court had no option , 
that it could not reduce the enhancement which 
was found by calculation under seotion 32 to 
be the proper rate of enhancement. He consider¬ 
ed, therefore, that the plaintiff was entitled to 
the full enbanoement worked out in accord¬ 
ance with that section bub as he had only 
claimed 3 annas 6 pies he decreed enbanco- 
ment at that rate. 

From this decision the tenants have appeal¬ 
ed It would appear that they called evidence 
to’shew that they had been in occupation of 
their holdings for a period of 20 years before 
the suit paying rent at the same rate. They 
further contended that they were not liable 
to enhancement at all as they were tenants 
at fixed rates. In support of this contention 
they prayed in aid the provisions of section 
60 of the Bengal Tenancy Act. The 
Subordinate Judge, however, considered that 
that section in the ciroomstaDoes of tbe 
case had no application, because the Beoord-of- 
Ridhts bad been finally published and recorded 
within the meaning of section 115 of bbo 
Bengal Tenancy Act and that the prcsumpbion 
arising under section 50 no longer existed aiber 
final publication of the Record-of-Bights p ba® 
been argued on behalf of the appellants before 
us that section 115 of the Bengal Tenancy 
Act applies only in bar of the tenants 
rely upon the presumption under 50 in 

so far as they rely upon occupancy for 
after the publication of ihe Record of-Rights 
and that if they can shew that they have been 
in occupation paying tbe same rent for 20 
years before the publication of tbe Reoord- 
of-Bights then section 115 has no opera¬ 
tion. According to what 1 should oonsi- 


der to be the ordinary and natural inter¬ 
pretation of section 115 the presumption 
under section 50 ceases to apply in all cases 
except in so far as the Act may otherwise 
determine once tbo particulars mentioned in 
section 102, clause (^)) have been recorded 
under Chapter X. In support of their conten¬ 
tion the appellants rely upon a ease decided 
in the year 1908 in the Calcutta High Court 
by Mr. Justice Doss, Maharaja Ra-iha Kishore 
Manikya Bahadur v Omed In that case 

the landlord brought a suit for onhanoement 
of rent. It was held that notwithstanding 
tbe provisions of section 115 of the Act tbe 
tenant was entitled upon proof of uniform 
payment of rent for 20 years before the Record 
of-Rigbts was framed bo the benefit of bho pre¬ 
sumption arising under sub-section (2) of clause 
50. The learned Judge considered that the 
word “thereafter'’ in seotion 115 refereed to a 
period aubsequeobbo the publication of the Re- 
cord-of-Rigbts. There can be no doubt, in my 
mind, that the word “thereafter” does refer to 
a period subsequent to tbe publication of the 
Record of-Rights. but what is provided is that 
the presumption under seotion 50 shall nob 
thereafter, that is to say after tbe particulars 
mentioned in section 102 have been recorded, 
apply. This decision so far as I am 
aware has not received any support in other 
cases. It was referred bo in a latter 
case of the Calcutta High Court in 
Pathichand Lai Chotodhry v. Basarat Lai 
(2) and on that occasion a Full Bench of the 
Calcutta High Court expressed the view that 
the wording of section 115 was plain enough 
and might without anything else lead to 
the conclusion that as soon as a final record 
Is framed under seotion 103-A clause (2) the 
particulars mentioned in seotion 102 clause (6) 
should be taken to have been recorded and the 
presumption under section 50 should cease to 
apply thereafter bo that tenancy. The ques¬ 
tion, however, in that case was whether the 
presumption arising under seotion 50 was still 
available to tbo tenant in proceedings under 
section 105 although the Reoord-of-Rights had 
been finally published. Their Lordships con¬ 
sidered tbe history of tbe matter and pointed 
out that from 1885 up to the year 1898 the 

(j) 12 0 W. N. 934. 

(2i 8 Ind. Gas. 449; 37 0. 80 ; IB 0. W. N. 1149 ; 

10 C. I 4 . J. 348- 



928 


INDIAN CASES 


RAMSARAN MABTON V. STED MUHAMMAD ABAD0T HUSSAIN 



tenaot always had bbe banetif; of the pre8ump> 
bion under secbion 50 in all prooeediDgs Mnder 
seobions 105 and 106 and they did nob bhink 
that sdotioD 115 was inbended bo bake 
away that benefib. They regarded proceed¬ 
ings under section 105 as proceedings which 
would have to be recorded eventually and 
when a decision was given under bhab section 
bbe Eecord-of-Rights might be amended and 
was always liable to amendment until 
proceedings under that section bad come to 
an end. That case, however, is no authority 
in support of the plaintiff’s contention in the 
present case. Indeed in so far as this Court 
is ooDoerned the matter has been considered 
on more than one occasion. At least four cases 
have been drawn bo our attention which are to 
the same effect. I need only refer to two of 
them. In Maharaja Bahadur Kesho Prasad 
Singh v. Ramjas Pande (3), it was decided by 
a Division Bench of this Court that after the 
the publication of the Record-of-Rigbbs the 
tenants are not in view of section 115 of 
the Bengal Tenancy Act entitled bo the benefit 
of the presumption which arises under section 
50, clause (2) and, therefore, in order to esta¬ 
blish that they are entitled to their holdings 
on payment of a fixed rent in perpetuity they 
must prove by evidence that they have held 
the land at a rate of rent which has not been 
changed since the time of the Permanent 
Settlement. Incidentally they found that pro¬ 
duction of rent receipts shewine payment at a 
umform rate for 33 years was not sufficient 
to prove that the rate of rent had not changed 
since the date of the Permanent Settlement. 
Again in the case of Gobind Lai Sijuar v. 
Bam Sahu (4), it was decided that under 
section 115 of the Act a tenant cannot roly 
upon the presumption under section 50, 
clause (2) after the final publication of 
the Reoord-of-Rigbts except in a suit institu¬ 
ted under section 106 challenging the entry 
itself within three months from the date of 
final publicatioQ. These cases and others 
which it is unnecessary to refer to seem to 
shew that there has been a uniform course of 
decisions in this Court which lay down the 
view that once the Record-of-Rights has been 
finally recorded as provided in section 116 


then the presumption under section 50 is no 
longer open bo the tenants whether they are 
relying upon a payment of rent at a nniform 
rate either before or after the publication of 
the Record-of-Rights, In my opinion this point 
must be decided against the appellants. 

The only other question which was raised 
was that the learned Judge in arriving at the 
rate of enbanoement bad not stated any parti¬ 
culars or figures shewing how he arrived at 
lb. What he does say is that by oaloolation 
under section 32 of the Act the rate at which 
the enhancement should be allowed is found 
to be 3 annas 8 pies. It is contended that this 
IS not sufficient and that not having given his 
figures or his methods of calculation the ap¬ 
pellants are nob in a position to criticise the 
manner in which be arrived at his figure of 
3 annas 8 pies. The appellants, however, had 
at their disposal full information as to the 
rates which were taken into consideration 
in arriving at bhab figure and if they were 
prepared to shew bhab the result of the learn¬ 
ed Judge’s calculation was wrong in any 
particular we certainly should have beard 
their argument about it. The learned Vakil 
for the appellants, however, is unable to shew 
us in what particular he could satisfy the 
Court, if we remanded this case, that the 
learned Judge had arrived at a wrong result. 
Id the oircumstanoes it seems to iu6 that 
wo should nob be justified in sending back 
this case for further hearing merely beoMSO 
the learned Judge has not set out in detail the 
figures by wbiob he arrived at his result. Id 
second appeal we will never send back a case 
for further consideration merely because it is 
suggested that if the matter went back some 
different result might possibly be arrived at. 
It has not been pointed out to us at all in 
what particulars these figures are wrong.^ In 
my opinion these appeals must be dismissed 
with costs. 

Foster, J, —I agree. 

K. s. D. Appeal dismissed. 


13) 79 iBd. Ofts. 199 ; ‘2 Pat. 92 : (1928) A. I. R. 
(Pat) 324. 

(4) 00 lad. Oaa. 433; 2 P. L. T. 642, 
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MADRAS HIGH COURT. 


Second Oivil Appead No. 651 op 1991. 

February 14,1924. 

Present : —Mr. Justioe Krishnan. 


T, DEVAKATULU NATDU— 

Defendant—Appellant 

versus 

KONDAMMAL and another— 
Plaintiffs—Respondents. 


Specific RtUeJ Act {1 oj 1877). a. i2^Receiver in 
posacaaion of ptopefties under a. 146, Cfiminal Proce¬ 
dure Code— Suit to eatablish titU^Consequentiol relief 
for poeaeasion, tohether neceasary^Bindu Law^Parti- 
iion amotig viinora—Legality- 

Where a magisferake by bis order under seotion 146, 
Oriminel Prooelure Oode placed tbe propetbies, the 
subieofe ol dispute, in the pasae^sion of a Reoeiver, 
that Reoeiver must be taken to be in possession on 
behalf of the persons properly entitled to the proper¬ 
ties [p. 939, Qol. 3.] 

Therefore, a plaintiff suing to establish a title in 
euoh a case, need not seek any oonsequential relief by 
way ol recovery of poaaes^^ion. It is su^oient for him 
to sue for mere deolaration of title, [p 990, ool. I J 


The Adminiatrator-Qeneral of Bengali- Bhngnhan 
Chandra, Rov Ohotodhuri, lO Ind. Oas 681; 15 O.W N. 
758; Rajah of Venkatagiri v. Uakpalli Stt66»a7i, 26 M. 
ilolVedanayagaMudaliar^.VedammaU -27 61. 691, 
relied on- 

There is no rule of Hindu Law whtob prohibits a 
division ol properties by minora amongat themselvea, 
where they are properly repreaentei by guardians in 
the transaction. Cp* 930, ool. !•] 


Balahriahen Daa v. Nam ** 

p. 763 ; SOL A. 139 ; *^0 W. N. 67h ; 6 Bom- L. R. 
461 ; 8 Sar. P. C. L 489 IP. 0.). relied on. 

Appeal against fehe decree of the piatrieb 
Oourb, Norbh Aroobat Vellore in A. 3. No. 130 
of 1920 preferred against the decree of the 
Court of the Temporary Subordinate Judge, 
Vellore, in O. S. No. 5-ot 1917 (O. 3 No. 41 
of 1915 on the file of the Sub-Court, North 

Aroot.) 

Mr. V. 0. Seshachariaf, for the Appellant, 
Mr, A. Krishnasioami Iyer, for the Res¬ 
pondents. 

I 0-U7 


JUDGMENT.- -Tlio plaintiffs sue for a 
deolaration that they are entitled to the pro¬ 
perties in the plaint A anl B Schedules and 
the value of C schedule properties. There 
was a dispute likely to lead to a breach of the 
peace with reference to these properties be- 
twe'^n the plaintiffs and the defendants and 
the matter was taken up by the Magistrate 
under section 145 of the Code of Criminal 
Procedure. The Magistrate s order, which 
was read to me shows that, finding himself 
unable to say which party was in possession 
of the properties, he directed the properties to 
be attached under section 146, Criminal Pro¬ 
cedure Code and placed them in the possession 
of a Reoeiver pending a decision of the Civil 
Court in favour of one or other of the parties. 
It is as a rasul'' of that order that this suit has 
been brought by the plaintiffs for an adjudica¬ 
tion as stated above that they are the persons 
entitled to the properties. 

Ib is objected in Second Appeal in limine 
thet the suit as brought is not maintainable, 
the plaintiffs ought to have sued for posses¬ 
sion of the properties as well and that they 
are not entitled to ask for a mere declaration 
under section 42 of the Specific Relief Act, 
On the authorities T do not think that this 
contention can be supported. 

The Magistrate, by his order, has placed 
the properties in the possession of the 
Receiver and that Receiver must be taken to 
be in possession on behalf of the persons pro¬ 
perly entitled to the properties. If the plaint¬ 
iffs can establish their title, then the posses¬ 
sion of the Reoeiver would be on their behalf 
and they need not seek any further relief for 
reooveri'g possession from the Reoeiver. 
This has been laid down in the authority 
cited by tbe learned Subordinate Judge, 
The Administrator-General of Bengal v. 
Bhnghan Chandra Bay CHoudhuri, (1). 
This position is also supported by the 
ruling in Rajah of Venkatagiri v. Isakapalli 
Subhiah (2) where the possession of a Re¬ 
ceiver was held to he the possession of the 
rightful party. Again in Vedanavaga Muda- 
liar V. Vedammal (3), it was ruled, in circum¬ 
stances similar to this, that, where a Receiver 

(1) 10 Ina. Caa. 681; 15 0. W. N. 768. 

(2) 26 M. 410. 

(8) 27 M. 691. 
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18 in poggesgioa ife ig nob oeoeggary fco sue for 
consequential relief by way of recovery of 
pogeession, but that it was sufficient to sue for 
a mere declaration. 

Tba learned Vakil for the appellant has 
tried to raise a special point in this oase on 
the }?round that at the time when the Magis¬ 
trate ordered the attachment of the properties, 
the properties were not in the posseggion of the 
plaintiffs but were apparently lying fallow and 
uncultivated, the possession of the properties 
being in dispute. That can make no differ¬ 
ence at all, on the point of law. As the 
Receiver was appointed by the Magistrate to 
take p-)3seasion of the properties, he must 
thereafter be taken to be in poagessioo, and, 
if his possession is that of a rightful owner, 
then the plaintiffs have only bo establish that 
they are the rightful owners, and no further 
reliefs need be claimed by them. The 6rst ob¬ 
jection, therefore, fails and must be rejected. 

One point taken on the merits is that, in 
this oase, the alleged partition between tho 
deceased brother of the plaintiffs and defend¬ 
ants Nos. 1 to 3 was nob a valid partition at all, 
because at the time of partition all the co¬ 
parceners were minors. The alleged parti¬ 
tion was a partition where the mothers 
of these various minors were acting as 
their guardians. As the learned District 
Judge says, there is no rule that minors can- 
not divide their properties among themselves 
when they are properly represented by guar¬ 
dians in the transaction. No case has been 
brought to my notice where all the coparceners 
were minors, but it has been laid down that 
the fact that some of the ooparoeners are 
minors will not prevent a partition from being 
valid, if no advantage is taken of their minori¬ 
ty to their loss see the Privy Counoil decision 
m Balkishen Das v. Bam Narain Sahu. (4). 

At page 762 their Lordships observe :— 

“The question upon which their Lordships 
nave felt most difficulty is whether the 
dooument can be oonsidared as binding on 
the ooparoeners, who were minors at the 
date of it. But they think that in these 
proceedings they must treat it as binding 
upon them. There is no doubt that a 

MR 1^9 : 7 a W. N. 

578 : 5 Bom. L. R. 46l; 6 Sar. P. G. J. 480 (P. 0.}. 


valid agreement for partition may be made 
during the minority of one or more of the 
ooparoeners. That seems to follow from 
the admitted right of one ooparoener to 
claim a partition and if an agreement for 
partition oould not be made bioding on 
minors, a partition oould hardly ever take 
place. No doubt if the partition was un¬ 
fair or prejudicial to the minor’s interests, 
be might, on attaining his majority by 
proper proceedings set it aside, so far as 
regards himself.” 

Now, in this oase the minors all beoame 
majors long previously, about 8 or 10 years 
ago. No steps have been taken by any of 
them bo set aside the partition at all, and, at 
pointed out by the learned District Judge, they 
have aoted upon the partition and treated it 
as good by dealing with their respective sharefl 
as each liked by executing sale deeds in res¬ 
pect of them—See Bxe. B and E (l). Ex. B, 
is a sale-deed executed by the let defendant 
himself, who is the sole appellant before me. 
The learned Judge has also considered whether 
there was anything bo show that the division 
was unusual or unfair, and has held that 
there is nothing bo show it. In fact it is not 
alleged that the partition has been either un¬ 
usual or unfair, and the fact that the parties 
are standing by it and aoquiesoiog in it is a 
strong oiroumstanoe against the partition being 
in any way unfair. 

In these circumstances, I am not prepared 
to differ from the learned District Judge who 
held that this partition was a good partition. 
It is true that the partition is not evidenc¬ 
ed by any dooument, but the evidence in the 
oase is sufficient to support the finding 
that there was a partition between Varada- 
rajuluNaidu and defendants Nos. 1. to 3, before 
the former’s death. 

That being so, his will. Ex. F, under which 
his mother Kanniammal gob the property is* 
valid will, and it she was entitled to the 
properties, plaintiffs must now be held to be 
entitled to those properties after her death. 
It was no doubt stated 4n the written state- 
meat that the will was not true in fact when 
the defendants took objection to its validity 
as wall, bub, in the issues, I find no questiofl 
raised as to the factum of the will. There is 
Dobhing before me to show that the defend" 
ants insisted upon their plea in their wnW®® 
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statoment that tbe will wae Dob genuine be¬ 
ing tried. Issues are framed not only with 
reference to written statements but also 
witb reference to statements made at the 
time when they are framed. The fact 
that the will is a registered will may 
very likely, as stated by the learned Vakil 
for the respondent, have led to tbe de¬ 
fendants giving i p their plea as to tbe 
factum of tbe will. There is no subs¬ 
tance in the plea now urged that I should 
raise an issue for the brst time as to tbe fac¬ 
tum of tbe will and call for a bnding thereon. 
If there was anything wrong witb the issues 
framed, it was for defendants then and there 
to have applied to the Trial Court to amend 
the issues and put them right ; nothing of that 
sort was done. 

On the evidence I must hold that tbe deci¬ 
sion of the District Judge is correct. The 
Second Appeal fails and is dismissed with 
costs. 

V. H. V. Appeal dismissed, 

S. D. 


CALCUTTA HIGH COURT 

Civil RuLii No. 442 of 1924. 

May 28, 1924. 

Present \ —Mr. Justice Subrawardy and 

Mr. Justice Duval. 

CHARN CHANDRA GH05H— 
Judgmbnt-Dkbtor—-Petitiomkr 

versus 

RAI BEHARt LAL MITRA 
BAHADUR— Decree-Holder— 
Opposite Party. 

Civil Procedure Code {Act V of 1908) 0. XXI. rr. 90, 
Application to set aside sale — 2!iotice to oyposite 
party, object of—Formal noiicSf whether necessary— 
Rules of prcctdurct object o/. 

Tbe objeot o! t. 93 of OZXI Civil Prooeduie Code is 
to give due sotioe ol the epplioation for settipg aside 
• sale to all paTtlSe obBoetued aod give them as 


opportacity of oODtoslIog it so that do order may be 
passed to tbe prcju<iico of auy {arty bobiod bis baok. 
This objoot will be equally Achieved if ibe party baa 
otbetwiae notioo of tbe aiqilioatioo. [p. 98:^, oo). 1.] 

Santosh Bala Dibi w. Ravichandra Ohali, 67 iDd 
Oas 2^6, roferroil to. 

Rules of procedure are not made for tbe purpose of 
hiDdeciDg juatioe. [p. 992, ool. 1-j 

Indrajil Ptatap Bahadur Sahi v. Atnar Singh, 74 
Ind Cas. 74 1; 3J L'. L. J. 3l8 ; 21 A. L. J. 654 ; 4 P. 
Tj T. 4i7 ; (19231 A. I R. (P. C.) 128 ; 1 P. L li. 846; 
2 Pat. 67B : 88 M. L. T. 23;-5 ; 46 M. h. J. 678 ; 18 
L W. 728 ; 25 Bom. h. R. 1259 : 28 0. W. N. 277 ; 
50 I. A 188 (P. C.), followed. 

Rule in the matter of Mis. Appeal No. 266 
of 1923, of tbe Court of the District Judge, 
Baokergunge at Barisa), (Mis. Case No. 23 of 
1923, arising out of the Rent Execution Case 
No. 25 of 1922, of the Sub-Judge, 2nd Court, 
Baokergunge at Barisal). 

Babu Atul Chandra Gupta (with him Babu 
Jyotish Chandra Quha), tor the Petitioner. 

Babu Jogesh Chandra Boy (with him Babu 
Birbhusan DuU), for the Opposite Party. 

JUDGMENT.— This Rule is Issued against 
an order of tbe District Judge of Barisal revers¬ 
ing an order of the Subordinate Judge of that 
place setting aside a sale under O. XXI, 
r. 90, Civil Procedure Code. The learned 
Subordinate Judge had held that there were 
suppression of sale processes and other mate¬ 
rial irregularities and set aside the sale accord¬ 
ingly. The learned District Judge on appeal 
proceeded upon one single point, namely, tbe 
absence of proof of service of notice on tbe 
decree-holder. It may be remarked that in 
this case the decree-holder was the auction- 
purchaser. Tbe learned District Judge 
has found that there was no proof of service 
of notice of tbe application on the 
decree-holder which is necessary to entitle a 
Court to pass an order under r. 90 and in 
this view of tbe matter dismissed tbe peti¬ 
tioner’s application for setting aside tbe sale. 
This rule was obtained on tbe ground that 
the view taken by tbe Court below was wrong 
and that be bad no jurisdiction to dismiss the 
petitioner’s application for setting aside tbe 
sale only on the ground that no potioe 
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served on the decree-holder auction-purchaser. 
In our judgcnent there is a great deal oi force 
in this contention. Order X.X.I, r. 92 no 
doubt lays down that no order should be made 
unless notice of the application has been given 
to all persons atlected thereby. The object of 
this enactment is to give notice of the appli¬ 
cation to all parties concerned and give them 
an opportunity of coutesting it so that no 
order may be passed to the prejudice of any 
party behind his back. This object will equal¬ 
ly be achieved if the party has otherwise 
notice of the application. Rules of Procedure 
are not made for the purpose of hindering 
justice, Indrajit Pratap Bahadur Sahi v. 
Amar Singh (I). If a party to a sale bad 
notice of the application, it would net ordinari¬ 
ly seem necessary that a mere formality should 
be observed in order to comply with the re- 
QUirements of the law. This provision is in¬ 
tended more to safeguard the interest of stran¬ 
gers like a stranger auction-purchaser. A view 
similar to this was taken in the case of San- 
tosh Bala Vebi v. Bam Chandra Gkate (.2). 
We, therefore, think that the order passed 
by the learned Judge cannot be supported 
and must be set aside. The case will, there¬ 
fore, go back to him for an enquiry as to 
whether the decree-holder bad really any 
notice of this application or not. it appears 
from the record ot the first Court that the 
sale took place on the lOtb February in which 
the decree-holder became the purchaser. 
The 12tti March was fixed for confirmation of 
sale. On the 10th March this application 
was made and it was ordered to be put up on 
the 7th April for hearing and both parties were 
directed to appear on that date. On the 
12th March it was ordered that the execution 
case be put along with the miscellaneous case. 
This order may lead one to presume that the 
decree-holder had notice of the application. 
Whether be had or not should be determined 
on proper enquiry and in the present case 
the petitioner had no opportunity of proving 
that the decree-holder had notice of the ap¬ 
plication. The case will, therefore, go back 
to the learned Judge lor enquiry as to 

(1) 74 Ind. Gas. 747; C L. J. 818; )il A. L. J. 
604; 4 P. L.T. 447; U9^3) a. l.H. (L\0.) 126; 1 P.Jli. H. 
a4& ; 2 Pat. 676 : 33 M- L.J. *233 ; 4& JVl.L. J. 578 ; 18 
L. W. 728 ; a5 Bom. U K. lUcy ; 28 0. W. 217 ; 
50 1. A. 188 {V. 0.1, 

^ 2 ) l7 Ind. Oas. 286. 


whether the decree-holder had any notioe of 
this application ; and, if he bolds he had be 
will hear the appeal on the merits. 

Costs will abide the result. We assess the 
hearing-fee at one gold mohur. 

E. s. D. Appeal allowed . 


MADRAS HIGH COURT. 

Civil Revision Petition No. 160 op 1923. 

April 25, 1924. 

Present :—Mr, Justice Ramesam. 


JAGANNATHA REDDIAR— Depbndani- 

Petitioner 

versus 

LAK3HMANA REDDIAR— Plaintiff- 

Respondent. 

Negotiable Instruments Act {XXVI of 1881)f w. 

&3, 105, iO^t—I'ro-note payable on demandSnoo^ 
fueni—Payment by maker^Caust of action 
endorser--Delay in presentation—Notice of dtshono^f'^ 
Endorsees liabinty — Lwiitation. 


1 he liability of ao esdoiser of a negotiable 
miasory-note arises out of the eadorsement and not 
on the note. 'Ibereiore, the cause ot action againBi 
him cannot arise earlier than the endorsement, 
[p. 98S. ool. l.J 

A payment by the maker of a note save* lunitat'O® 
against persons liable on the note bat not sgame 
those liable on the endorsement, [p. 933, ool. Id 


The extent and nature of the liability cl the e • 
doiser of a note payable on demand is not 8^^^^ . 
by seotion 36 of the Negotiable InetrnmenW w 
Where a note payable on demand has been ’ 

it must be presented for payment within a 
time of the endorsement. If it is not so pteaenieoi 
the endorser is diaobarged. [p. 933, ooL l.J 


Sivaramakrishna Pattar v. Moideen Uusalioft^ 
Ind. Oas. 428 ; 83 M. 84 ; 6 M. L. T. 237; 19 M. U 
6U9, relied on. 


Where an endorsee presented a note 
for payment nearly nine months after 
and a part-payment of ene Mupee was endorsed 
note by the maker ana notice of dishonour was g 
to the endorsee only just before suit, in a euit 
the maker and endorsee more than three year* ^ 
enuocsemeut; 


to the maka 
endufseffl®®^ 


Heidt that the suit was barred by 
against the euaorser even if he wa* at I*®*** 
[p. 938, eol. 2 ] 
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Petition under section 25 of Act IK of 1887 
prayiutJ tl»o High Court to rovieo the deoreo of 
the Court of the Subordinate Judge, Ghingie- 
put, in Small Cause Suit No. 724 of 1921. 

yir. A. Bama Krishna Aiyer, for the Peti 

tioner. 

Mr. S. Muthiah Uudaliar^ for the Respon¬ 
dent. 

JUDGMENT.— This Revision petition 
arises out of a suit on a negotiable promissory- 
note (dated 24th December 1915) payable on 
demand by the endoreer of the note against the 
maker (first defendant) and the endorser (2ad 
defendant). The Subordinate Judge gave a 
decree against both the defendants. 

The second defendant filed this petition. In 
his v?ritten statement, he raised the question 
of limitation. The second point for determi¬ 
nation stated by the Subordinate Judge is 
whether the second defendant is liable. I 
presume that it was intended to include the 
question of limitation also, though the Sub 
ordinate Judge has not discussed it. 

The liability of the second defendant arises 
out of the endorsement and not on the note. 
The cause of action against him cannot arise 
earlier than the endorsement (dated i9th 
March 1918), A payment of one Rupee by the 
first defendant was endorsed on it and signed 
by the first defendant on 20th December 1918. 
This saves limitation as against persons liable 
on the note and has nothing to do with persons 
liable on the endorsement. The suit is filed on 
20th December 1921. If the cause of action 
arises before 20th December 1918, the suit 
Is barred by limitation. 

The extent and nature of the liability of 
the endorser of a note payable on demand is 
not governed by section 35 of the Negotiable 
Instruments Act. We have to deal with the 
case of a note payable on demand which has 
been negotiated by indorsement before it is 
overdue and has been dishonoured. Siva* 
ramakrishna Patlar v. Moideen Afusaiiar (1). 
According to section 86 of the Bills of Ex¬ 
change Act “Where a note payable on demand 
has been endorsed, it must be presented for 
paymenti within a reasonable time of the 
endorsement. If it is not present^, the 
endorser is discharged.” The law in India 

(1) 8 Ind Cftfl. 438 : 88 M. 84 ; 6 M. L. T, 387 : 19 


must be, by analogy, (1) to the same effect or 
(2) subject to a contract to tlio contrary or ( 3) 
the indorser is not liable at all. Taking tho 
most lenient view in favour of the plaintiff, 
in this case, the note can bo regardoJ as present¬ 
ed for payment only on 20th December 1918 
when oue Rupee was paid by the first defend¬ 
ant and not earlier. It cannot bo said that it 
was presented within a reasonable time after 
the endorsement. I do not think it should 
be in the option of the indorsee by waiting for 
an unreasonable length of time to postpone 
the cause of actiou as ho likes. Notice of dis¬ 
honour is also necessary as a condition prece¬ 
dent to the liability of the second defendant, 
(section 93) and it also ought to be sent with¬ 
in a reasonable time (see section 94 and sec¬ 
tions 105 and 106 of the Negotiable Instru¬ 
ments Act), It is admitted that the notice of 
tho dishonour was given to the seooud dofend- 
ant only just before suit. The plaintilt cannot 
bo in a better position than it be presented 
the uobe for payment within a reasonable 
time after indoreemenb and gave notice of 
dishonour within a reasonable time after dis¬ 
honour. 

I find the suit is barred by limitation as 
against the second defendant and I doubt if he 
is liable at all. The Revision Petition is allowed 
and the suit is dismissed with costs through¬ 
out against the second defendant. The decree 
against the first defendant will stand. 

V K V Bevision allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 463 of 1921. 

May 20, 1924. 

Present Mr. Justice Mukerji and 
Mr. Justice Dalai. 

BADHA LAD and others— 
Plaintiffs—Appellants 

versus 

MDLOHAND and others- Defendanxs- 

Respondents. 

Civil Frocedure Cede {Act V of 1008) s. X\—Suit for 
■pQiiUiton contpro?nt$ed—Subsequent suit. Whether 
Rsi iudlcTsta. 
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A suit for partition oompromised by the parties 
agrteiog Qot to pte^^s their claim ior partition, does not 
bat a subsequent suit for paitition* because the right 
to enfo’ce pariitioD is a legal icoident of a joint 
tenanoy and as loog as such tonatoy subsists any of 
the joint tenants may apply to the Oourt for partition 
of joint ptoi^erty. [p. 934, ool. 2,] 

G%i\l<andi Lai v. Mannu Lai, 23 A. 219 ; A. W N. 
(1^01) 66, dbsented from. 

T. C hluhcrji'i. AjsalBcg, i.7 Ind. Cap. 694 : V7 
A. 155 ; 13 A- L. J. i)b ; Maddn Mohan Mandai v. 
Batkmiia Nath Mctidal* 10 C. W. N. 839 followed. 

NasratuUah v. Mujtbudaiu IS A. fOO ; A. W. N. 
(189li 117 ; 7 Ind. Deo IN. S.) 195 ; Bisheshar Das v. 
Bam Prasad, 2^ A. 627 ; A, \V. N U906) 142 ; 8 
A. L. J. 37;>, referred to. 

Appeal against the decree of the Subor¬ 
dinate Judge, Mainpuri, dated the 28bh July 
1921. 

Messrs. Gulzari Lai and S. S. Sastry, for 
the Appellants. 

Mr. G. Agarwala, for the Respondents. 

JUDGMENT .—The plaintiffs' suit for 

partition was dismissed by the Srsfa Civil 
Court on the ground that it was barred by the 
principle of res judicata, it appears that the 
plaintitls, escepting one Lallu, subsequently 
born, had sued on 8bh September 1919, for 
partition. This suit was oompromised and 
both the parties died a joint petition on 31sb 
August 1920. It was to the effect: “In the 
above case the parties entered into a compro¬ 
mise at the remonstrance of a few 
respectable persons, The parties shall bear 
their own costs. The plaintiffs withdrew 
their claim. Hence, the claim should 
be struck off.” (page 43). This petition of 
compromise was verified by all the parties 
(page 47). A decree was passed in accordance 
with this compromise (page 49). This order 
was: "It is ordered and decreed that accord¬ 
ing to the compromise this case be struck off. 
The parties to bear their own costs." The 
terms of the compromise are not given and 
the conclusion we draw is that at that par¬ 
ticular time the plaintiffs did not desire to 
press their claim for partition. There was 
no decision arrived at, that the plaintiffs had 
no inteiest in the properties in suit, or 
that they were not joint holders of the proper¬ 
ties with the defendants. 

The learned Judge of the lower Court has 
Y0li«d on Division Benob ruling of this 
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Court. Gulkandi Lai v. Mannu Lai (l). 
That ruling, however, was not followed in a 
subsequent case of this Court, T. G, Miihtrji 
V. Afzal Beg (2), which ruling was based on a 
ruling of this Court Nasrat Ollah v. Mujib 
Vllah (3), prior in date to the case re¬ 
ported in Gulkandt Lai v. Mannu Lai (1), 
Subsequent to and prior to the 1914 ruling in 
the case of T. C. Bannerji a Bench of this 
Court held in Bishesar Das v. Bam Prasad {i), 
that whore a suit for partition was dismissed 
for default and a fresh suit instituted, there 
would be no bar under section 13 of the Civil 
Procedure Code because the right to enforce 
partition is a legal incident of a joint tenancy 
and as long as such tenancy subsists any of 
the joint tenants may apply to the Court for 
partition of a joint property. One of the Judges 
who delivered the judgment in 1906 was one 
of the two, who delivered judgment iu 1901 in 
the case reported in Gulkandi Lai v. Uvma 
Lai (1), In 1906 the Oaloutta High Court 
held in Madan Mohan Mondal v. Baihanta 
Nath Mondal (5) that a fresh suit for partition 
is not barred by section 13 of the Civil Proce¬ 
dure Code, when a previous suit for partition 
by the plaintiffs has been oompromised. The 
suit was subsequently dismissed on parties fail¬ 
ing bo appear during execution proceedings of 
the preliminary decree passed on compromise. 
The learned Judge observed at page 840, ool. 2 
of the Report, following the ruling in Naslrat 
Ullah V. Mxijib Vllah (3) that a smt for 
declaration of right for partition differs 
from most other suits in this respect that 
so long as the property is jointly held a 
right to partition oontinues. For these rea¬ 
sons we do not think that the lower Court 
was ooreot in following the ruling in the oase 
of Gulkandi Hal. 

We set aside the decree of the lower Court 
and remit the suit to it for trial on the merits. 
Costs here and here-to fore shall abide the 
result, including costs here on the higher 
scale. 

K. s. D. Appeal allotoed. 

S. D. 

a 

(1) 93 A. 319 ; A. W. N. (1901) 66 

(2) 27 Ind Cas 694 : 37 A- 156 ; 18 A- L. J. 90. 

(8) 13 A. 809 ; A. W. N. (18911 117 ; V Ind. DM. 

(N 8.) 195. 

(4i 28 A 697 ; A. W. N. (1906) 149 ; ? A, L. J. 879* 
(6) 10 0. W. K. 689. 
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ooLiiEoroa op Krishna w. qajjala 

MADRAS HIGH COURT. 

OiviL Revision Petition No. 178 op 1923. 

April 3, 1921. 

Present :—Mr. Juebioe Jackson. 

The COLLBCrOR OF KRISHNA— 

Petitioner 

versus 

GATJALA SREBRAMAMOORTHY— 

Respondent. 

Gourt‘fces^Orou}y%—Crown debts. 

The Couct-fees form a Ocown debt and the Crown 
is entitled to pteoedenoe in payment of this debt over 
all creditors, [p.'JS5, ool. l.] 

Gayaiwnda Bala Dai^see v. Bntto Krhto Bairagee, 
33 0. 1040 ; 10 0. W. N. 857, followed. 

Petition under seotion 115 of Aot V of 
1908 and section 107 of the Goyernoaent of 
India Act praying the High Court to revise the 
order dated the 6th November 1922 of the 
Court of the District Munsif. Bhimavaram, 
in 0. M. P. No l60 of 1922 in Original Suit 
No. 721 of 1915 on the hie of the Court} of the 
District Munsif, Mas ilipatam, 

Mr, C, V. Ananthakrishna Ty'^r, for the 
Petitioner. 

JUDGMENT. -Plaintief in O. S. No. 26 
of 1920 on the file of the Court of the Addi¬ 
tional Subordinate Judge of BUore sued defend¬ 
ant in/orwi-a pauperis. The decree directed 
defendant to pay Rs. 250 to Government be¬ 
ing pauper stamp duty. Defendant s properties 
■were sold in execution and Government applied 
for payment of Rs- 229*11*0 out of the sale 
proceeds and obtained a cheQue for that 
amount. Plaintiff applied for redoposit in 
as much as he bad brought the property to 
sale, and the District Munsif has allowed his 
application. Hence this revision petition. 
The Court-fees form a Crown debt and the 
Crown is entitled to precedence in payment of 
this debt over all creditors. Gayanonda Bala 
Dassee v. Buito Krisio Bairagee U). The 
fact that plaintiff brought the property to sale 

(1) 88 0. 1040 ; 10 0. W. N. 857. 


BAKHA SINGH V. RAM NARAIN SINGH 

is immaterial. The petition is allowed and 
the order of the District Judge is roversjJ. 
Costs will be paid to the petitioner throfighout. 

V. N. V. Petition alloioed. 


ALLAHABAD HIGH COURT. 

Second Civid Appeal No. 1609 op 1922. 

June 19. 1921. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Kanhaiya Lai. 

BAKHA SINGH and others— 
Plaintiffs —Appellants 
versus 

BAM NARAIN SINGH and others — 
Dependants—Respondents. 

Mortgage ^Mortgagee — Rsdempiion^ Adverse posse ‘ 
sion. 

A mortgagee o^nnob deoy the right of the mort¬ 
gagor or his euoo'^ssor in iatere^t to re'leera the 
mortgage so long as the eriuity of redemption sab- 
elets Qor oio he set ap or acquire title by adverse pos¬ 
session so loDg as the tight to redeem ^ubei^ts and ia 
not baried by limitalioo. [p. 987, ool. 9.] 

Seshamma Sheltati v. Chickaya Segadct '26 M. 507 
nt p. 511 ; 12 M. L. J. 119, followed. 

Kunwar Sen v. Darbari Lai, 34Iad. Oas. 171 : 88 
A. 411; Khairaj Mat v. Daim, 32 C. 216 ; 9 C. W. N. 
901 ; 2 A. b J 71 ; 7 B^m L. R. I ; 1 0. L T. 534 ; 
32 I. A. 23 ; 8 Sat. P. 0- J. 734 (P 0.), referred to. 

Appeal from a decree of the Subordinate 
Judge, JauDpur, dated the dth July 1923. 

Mr. M. S. Bajpai, for the Appellants. 

Dr. S. N. Sen and Mr. Haribam Sakai, for 
the Respondents. 

JUDGMENT. —The suit which has given 
rise to this appeal was brought by the plaint¬ 
iffs appellants for the redemption of three 
mortgages of different dates and comprising 
some common and some separate properties. 
The first mortgage was effected by Sakaldip 
Singh and Ghazi Mai in favour of Naurang 
Singh and Ujagar Singh on the 10th of June 
1965 and the period fixed for redemption was 
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8 yoars. The second mortgage was effected 
by wav of a zaripeshgi lease by Sakaldip 
Singb, ;^ubh Karan Singh and Prayag Singh 
on the 19bh of February 1869 in favour of 
the same mortgagees for a period of 10 years. 
The third mortgage was made by Binda Singh 
in favour of the same mortgagees on the Slst 
of March 1870. 

On the 26th of July 1869 Sakaldip Singh 
and Prayag Singh sold their interests in the 
equity of redemption to Bhawani Din Singh, 
Thakur Prasad Singh and Dawan Singh and 
left a portion of the sale consideration for the 
satisfaction of the 6rst two mortgages. Bha¬ 
wani Din Singh was the uncle and Takur 
Prasad Singh was the nephew of the mortga¬ 
gees. D\wan Singh is said to have been the 
brother of the wife of Ujagar Singh and it is 
common ground that his name was hctitiously 
entered in the sale deed. Whether the ven¬ 
dees paid the money left with them for the 
satisfaction of the prior mortgages to the prior 
mortgagees is not clear. On the 17 th of June 
1872 Binda Singh sold his interest in the 
equity of redemption to Bhawani Din Singh 
and Thakur Prasad Singh and left a portion 
of the sale consideration for the payment of 
the third mortgage above referred to, but 
whether the vendees paid the money to the 
prior mortgagees is not clear. 

The plaintiffs claimed to be the legal 
reprosoutatives of Thakur Prasad Singh 
and as such they sued for the redemp¬ 
tion of half the properties sold by the above 
deeds of sale alleging that the interest of 
Bhawani Din vSingh the owner of the other 
half of the equity of redemption had passed bo 
Naurang Singh the predeoessor-in-bitle of the 
defendants Nos. 1 to 5 and that Naurang 
Singh and the defendants Nos. 1 to 5 bad in 
their capacity as the owners of the other half 
of the equity of redemption got the mortgaged 
property redeemed from Ujagar Singh or hia 
heirs to the extent of the interest of TJjagar 
Singh in the said mortgages. The suit was 
contested by the defendants Nos. 1 to 5 on 
various grounds. In order to understand the 
nature of their defence it will be necessary to 
refer to the pedigree appended to the )udg- 
ment of the lower Appellate Court, showing 
that one Subansa Singh had two sons, Pheran 
Singh and Dayal Singh. Pheran Singh was 
the father of Naurang Singh and Ujagar Singh, 


the mortgagees. Dayal Singh was the father 
of Bhawani Din Singh, one of the parobaserfl 
of the equity of redemption. Thakur Prasad 
Singh, the other purchaser was the ion 
of Sarabjit Singh, a brother of Naurang 
Singh and Ujagar Singh. The defendants 
Nos. 1 to 5 denied that the plaintiffs bad 
any right to sue and pleaded that the name 
of Ujagar Singh was fictitiously entered 
in the mortgage deed, that be bad never been 
in possession of the mortgaged property and 
that the sale deed in favour of Thakur Prasad 
Singh, Bhawani Din Singh and Dawan Singb 
was similarly fictitious. Their contention 
really was that Nauraug Singh bad taken tbe 
mortgages in question with his own funds 
and had got the name of bis brother Ujagar 
Singh fictitiously entered in the deeds, that 
the real purchaser of the equity of redemp¬ 
tion from the original owners was Naurang 
Singh himself and that neither Thakur Pra¬ 
sad Singh nor Dawan Singh nor Bhawani 
Din Singh had paid any portion of the con¬ 
sideration or obtained possession of any 
portion of the property in dispute. In other 
words they set up Naurang Singh’s exclusive 
title as a mortgagee and then as a vendee 
and thereafter by reason of his adverse posses¬ 
sion for a period of more than 13 years. 

It is admitted in the written statement that 
there bad been a separation in the family of 
the parties in the time of Pheran Singh and 
Dayal Singh and thac the sons of Pheran Singh 
had also separated after the death of Pheran 
Singh, but it is nowhere asserted that the 
mortgages in question bad been obtained by 
Naurang Singh and Ujagar Singh as members 
of a joint Hindu family or that the sales afor^ 
said had been obtained by Thakur 
Singh and Bhawani Din Singh for the benefit 
of the said family in satisfaction of the said 
mortgages. 

The Court of first instance found that the 
defendants had failed to establish that the 
name of Ujagar Singh was entered fictitiously 
in the deeds of mortgage and that the o*®?® 
of Thakur Prasad Singh and Bhawani 
Singh were fictitiously entered in the deeds 
of sale. It also found that every 
and document were consistent with we 
theory of the oo ownership of Tharo 
Prasad Singh and Naurang Singh after the 
disputed sales, and as an explanation for 
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the exclusive possessiou of Naurang Singh 
it suggested that the mortgages and sales 
were taken for the beneht of tho joint 
family comprising the two mortgagees and 
Thakur Prasad Singh, that tho sales had thus 
tho olleot of extinguishing the mortgages and 
that by some arrangement Naurang Singh 
had became the exclusive possessor of the 
disputed properties It then proceeded to 
find that Naurang Singh had been in adverse 
possession of the properties in question for 
more than 12 years prior to tbe suit and that 
the claim was barred by limitation. 

The lower Appellate Court upheld those 
findings. It pointed out that an attempt was 
made in 1902 by Naurang Singh to set up 
bis own exclusive title and seek the removal 
of the name of Thakur Prasad Singh from 
the revenue papers but without success. 
It also pointed out that on the death of 
Thakur Prasad Singh his son Bakha Singh, 
one of the plaintiffs to the present suit, 
applied for the entry of bis name in place 
of Thakur Prasad Singh and his application 
was opposed by Naurang Singh on the same 
ground and that though the application of 
Bakba Singh was allowed the name of Nau¬ 
rang Singh continued throughout entered as 
that of the person in actual possession of the 
property. From that fact tbe lower Appellate 
Court concluded that the exclusive title of 
Naurang Singh and his heirs by adverse pos¬ 
session for more than 12 years bad been 
established beyond dispute. 

In effect the Court below further hold that 
the mortgages in question had ceased to sub- 
Bist and that no suit for redemption was 
maintainable. 

It is conceded that unless the mortgages 
were paid or that some other event had hap¬ 
pened to put an end to the equity of re¬ 
demption a suit for redemption would be 
maintainable; if brought within 60 years 
from the date when the right to redeem 
accrues. Tbe coutesting defendants did nob set 
np anywhere in the pleadings that the mort¬ 
gages in question had been redeemed except 
in so far they alleged that Naurang Singh was 
really tbe sole mortgagee and sole purchaser 
of the equity of redemption. The Courts be¬ 
low, however, found that the entire family 
owned tbe mortgages, including the two mort¬ 
gagees Naurang Singh and Diagar Singh and 
I 0-U8 


that tho entire family had purchased the equity 
of redomption. It is noticeable, however, that 
000 of the mortgagors, namely Ghazi Mai, had 
not joinod in the sales and his interest in the 
equity of redemption still remains unaffected. 
It is further not'ceahle that neither party set 
up in its pleadings anything suggesting that all 
the descendants of Pherau .'^ingh, the father 
of Naurang S»ngh and Ujagar Singh, were the 
owners of the mortgagee rights or had pur¬ 
chased the equity of redemption of the 
persons who had effected the sales. On 
the other hand one of tbe purchasers was 
Bhawani Din Singh, the eon of Dayal Singh, 
who was admitted in the written state¬ 
ment to have been separate from Pberan 
Singh. The effect of tho purchases could nob 
in tho ciroumetancos have been to extinguish 
tbe mortgages or to vest the rights of the 
mortgagors in the mortgagees except bo a limit¬ 
ed extent. The Courts below have dismissed 
the claim of the plaintiffs on a ground which 
was not set up in the written statement name¬ 
ly, that the mortgages and tbe purchases bad 
been made by the joint family and the very 
basis on which the Courts below have pro¬ 
ceeded cannot, therefore, be sustained. 

A mortgagee is not in a position to deny the 
right of the mortgagors or their successors in 
interest to redeem the mortgage so long as the 
equity of redemption subsists, and as pointed 
out in Seshamma Shettnti v. Chickaya Begade 
(l) a person who lawfully comes into posses¬ 
sion of land as a mortgagee cannot by setting 
up during tbe continuanoe of such relation 
any title adverse to that of the mortgagor 
inconsistent with the real legal relation 
between them, and that, however, notori¬ 
ously and to the knowledge of the other 
party—acquire, by the operation of tbe law of 
adverse possession a title as owner or any 
other title inconsistent with that under which 
be was let into possession. In Kunwar Sen v. 
Darbari Lai (2) and Khairaj Mai v. Daim (3) 
the same rule was enforced. 

It is not, therefore, open to Naurang Singh 
and his succeRSors-in-interest to set up an ad¬ 
verse title so long as the right of the plaintiffs 

( 1 ) 95 M. 5C7 at p 5l 1 : VI M. L. J. 119. 

(-2) 94 Ind. Gas. ni ; SB A 41U 

(3) C. ‘iU6 ; 9 0 W. N. 301 ; 3 A. L. J. 71 : 7 
Eom. Tj. R 1: 1 0. li. J. 684; 82 I. A. 33; 8 Bar. 
P. 0. J. 784 (P.O.). 



938 


INDIAN OASBfc 


8INKA8WAMI CBETTIAR v. ALIGI GOUNDAN 

to reSeem the mortgages gubgists and ia nob 
barred by limifcatioa, The orders paaaed in 
the mutation proceedings did not operate bo 
extinguish the title of the p'aintiffs. In fact 
the orders referred to upheld or allowed the 
entry of the names of Tliakur Prasad Singh and 
his BOQ Bikha Singh in the revenue papers and 
the possession of Naurang ^ingh which app^^ars 
to have continued in spite of the entries of 
their names can only be attributed to the title 
which he possessed as a mortgagee, of the 
whole of the mortgaged properties till redemp¬ 
tion was effected in due course of law. 

The appeal in these oiroumstances must be 
allowed and the case remanded to the lower 
Apellate Court with a direction to reinstate the 
appeal to its original number and to dispose of 
it after deciding the other points involved in 
the case in the manner provided by the law. 
The costs here and hitherto will abide the 
result. The costs in this Courl; will include fees 
on the higher scale. 

Appeal allowed. 

Case remanded. 


MADRAS HIGH COURT. 

Appeal against Order No. 469 of 1923. 

April 3, 1924. 

Present ;—Mr. Justice Krishnan 
and Mr, Justice Odgers. 

SINNASWAMI CHBTTIAR— Petitioner— 

Appellant 

versus 

ALIGI GOUNDAN and others 

—Creditors—Respondents. 

Provincial Insolvencu Act (Fo/igao), ss 3S 31 — 
Protection before and after adjudication. 

Under seotioa 33 of the Provinoial InaolvoDoy Aot. 
probeofcion before adjudioabioa can be allowed if the 

debtor ia under arrest or irapri^onoi in exeoation of 

a decree of ^?nrt. Section 31 applies after the 
order of adjudication la made. [p. col. 9.] 


Appeal against the order of the District 
Court, Coimbatore, dated the Itth September 
1923, in I. A. No. 268 of 1923 in 1. P ^ 80 
of 1923. 
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Mr. M. S, Vydianada Iyer, for the Ap¬ 
pellant. 

Mr. S S. Bamachandra Iyer, for the Bes- 
pendents. 

JUDGMENT. —-This is an appeal from the 
order of the District Judge of Coimbatore re- 
fosing protection to the appellant who has 
61ed a petition in insolvency in that Oonrt. 
The petition has been admitted but no order 
of adjudioatioD has been made at the time 
the application for protection was made or 
even now. The learned Judge has refused 
protection on the ground that the insolvent 
bad made two fraudulent transfers just before 
he made the applioabion. We do not, how¬ 
ever, propose to go into that question in ap¬ 
peal. Section 31 of the Piovinoial Inaolvenoy 
Act deals with applications for protection 
only alter the order of adjudication is made and 
that stage has nob been reached in this case 
yet. The only other provision which deals ex¬ 
pressly with what may be called protection 
before adjudication is seotion 23. That sec¬ 
tion says At the time of making an order 
admitting the petition or at any subsequent 
time before adjudioation, the Court may, H 
the debtor is under arrest or imprisonment in 
execution of a deoree of any Court for the pay¬ 
ment of money, order bis release on such terms 
as to security as may be reasonable and neces¬ 
sary. The condition under which theProvinoial 
Insolvency Aot allows the Court to interfere 
between an insolvent and his judgment credi¬ 
tors before adjudioation is where a decree- 
holder had arrested him. An insolvent is not 
entitled to make an applioation under the Aot 
for proteolloQ before be is adjudicated, unless 
he has been arrested, because there is really 
no necessity till then for any proteotion. If 
the insolvent wants to apply for proteotion, 
he ought to expedite matters in suoh a way 
as to get bis order of adjudioation ffrst and 
then ask the Court to grant proteotion under 
seotion 31. Neither the state of affairs con¬ 
templated in seotion 31 nor by seotion 23 has 
arisen in this case. We, therefore, think that 
there is no necessity to grant proteotion at 
this stage. If the insolvent is arrested here¬ 
after, it will be open to him to apply under 
seotion 23 and we have no doubt that the 
Court will consider his oase on the merits and 
not allow the order now passed by the 
triot Judge to stand in the way of such 
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ooDftideratioD. Similarly, if bo gets an order of 
adjudioatioD, be may apply under seotiou 31. 
But at this stage wo do not think it neoeeeary 
to interfere. The appeal ia, therefore, diemisB* 
ed with costs. 

S. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 58 of 1923. 

July 4, 1924, 

Present : —Mr. Walsh, Aoting Chief Justioe, 
and Mr. Justioe Sulaiman. 

MEHI LAL—Plaintiff -Appellant 

versus 

BAMJl DASS AND ANOTHER— 
Defendants—Respondents. 

Evidence Act {I of 187i), s. G3 ifi) —‘*St;en it,” 
interpretation of-“Interpretation of Statutes. 

Uadec aub-seotbn 5 of seotion 63. only a witness 
who has bimsell seen a dooumeot is eatitied to give 
evidenoe of it. [p. 939, ool. 9.] 

The words seen it '' in seution 63 (5), Evideoca 
Aoc, allow a parson to give an oca] account of tbe 
contents, when be has merely seen iho dooument; and 
obviously onoe be has seen the document, his capacity 
to give the oontents may result, not from what be 
saw, but fc:ia what he was told at the time when he 
saw it. The faot that the witness has seen it makes 
his oral account admissiole. The important question 
whether hie account is credible is a question of fact 
lor the Trial Court, [p. 940, ool. 1.] 

One is from time to time oompellcd to imply or 
read into the lauguage of an ambiguous seotion somC' 
thing which is not aotually there, but as a general 
rule, the safest course is to hold fast to the exact 
language in its ordinary interpretation, if it is capable 
of bearing it. [p 940, ool. 1] 

Appeal, under sdobion 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Daniels, dated the 25tb January 1923. 

Dr. S. If. Sen, for the Appellant. 

Mr. K. Verma, lor Dr. K. N. Katfu. lor the 

Bespondents. 

JUDGMENT .—This appeal raises, a nice 
point and a very interesting point, namely as 
to the meaning ol the words teen it ” used 


with roforenoe to a document in section 63 of 
the Evidenoe Aot. The (acts of the oase are 
so far as they aro material that an attesting 
witness to a oortaiu mortgage transaction for 
Bs. 80, alleged to have taken plaoe in 1865, 
whioh is either lost or nob fortbooming, so as 
to entitle the party to give secondary evidenoe 
of it, was produced in the Trial Court. His 
name was Anandi Lai. He was ignorant of 
Persian character, and, therefore, unable to 
read the document itself, but be purported to 
give evidence, or at any rate the brst Court of 
appeal understood him to give evidence, that 
the contents of the document were either 
translated, or read out to him, or explained 
to him, in such a way that he was able to re¬ 
member them, and be gave on oatb bis recol- 
lection of the material contents of the docu¬ 
ment, and has been believed by tbe first Court 
of appeal. If that finding of fact can be justified 
in law, tbe plainbifi’s case is establisbed. Tbe 
question is whether tbe judge was entitled to 
hear and believe tbe witness’s oral account of 
tbe contents of tbe document. Tbe matter 
came before a Judge of this Court, and in a 
very clear judgment be has held that the 
District Judge was not so entitled. He rightly 
says : under sub-section 5 of seotion 63, only 
a witness who has himself seen a document is 
entitled to give evidence of it," and be goes on 
to say “this oleariy implies that it must be a 
witness who could read the document,” and 
he follows a decision of Mr. Justioe Tudball 
in the case of Ghure v. Chatrapai SsnQh (.!)• 
Alter bearing tbe matter very fully argued, 
we have come to the conoiustoo, with great 
respect to those two Judges, that we are unable 
to agree. Tbe critical words in tbe seotion 
are ‘'seen it.” The result of the decision 
would be, for example, that a highly educat¬ 
ed person knowing several languages except 
German, who bad seen an original document 
in German which bad been lost, and who was 
interested in its contents and bad bad them 
translated to him by an equally highly educat¬ 
ed person who knew German, and explained 
to bim phrase by phrase m such a way that 
tbe Eugiisb translation ol tbe German con¬ 
tents were firmly imprinted on bis memory, 
oouid not give tbe contents of that document 
in evidence under section 63, allbougb he 
undoubtedly bad seen tbe document, it does 
not follow, because an interpretation leads to a 
staitling result, that it is neoessaiiiy wrong, 
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Bub ib musb be aclmitted thab blie inberpreba- 
bioQ ^bioh produces this result is uob bUe literal 
meaning ot the language used bub involves bbe 
addition oi words which are nob ia the 
section. Nobody can doubt that one is from 
time bo time compelled to imply or read 
into the language of an ambiguous section 
eomething which is nob actually there, but as 
a general rule the safest course is to bold fast 
to the exact language in its ordinary inberpre> 
tation, if it is capable of bearing it. It is diffi¬ 
cult to draw the line once you begin to 
introduce ideas of your own, and a loose 
method of interpretation undoubtedly leads to 
a great deal of ditferenoe of opinion and uncer¬ 
tainty. We are of opinion that the section 
means what ib says. The question is, has the 
witness seen the document ^ The further 
question whether he is able bo give evidence 
ot its contents, is a question of his credibility. 
Mr. Justice Tudbali in his judgment is of 
opinion thab the words “seen ib ” mean having 
seen and examined the document, so as to be 
in a position to give direct evidence of 
its contents. The section does not say 
that. It might have said " read ib.” It 

says neither. If, as might be expected, the 

legislature intended the right of the witness to 
give the oontenGs, to depend upon what he 
saw, the language should have been not **aeea 
it , but seen them.” As the matter stands, 
he is allowed bo give an oral account of the 
contents, when he has merely seen the docu¬ 
ment, and obviously ouce he has seen the 
document, his capacity to give the contents 
may result, not from what he saw, but 

from what he was bold at the time 

when he saw ib. in other words the admis¬ 
sibility of the evidence is one thing, the weight 
to be attached to it by a Judge of fact is 
another. If one were to indulge in speculation 
upon what is undoubtodiy a rather interesting 
literary problem, it is not impossible that the 
original intention was bo say 'read ib.” But a 
great proportion of the population in India 
cannot read at all, ana that provision would 
have excluded a large body of valuable evid¬ 
ence. Whether this was so or not, we have to 
take the language as we find it, according to its 
natural meaning. The fact that the wit¬ 
ness has seen it makes hie oral account 
admissible. The important question whether 
hiB account is credible is a question of fact for 
|he Trial Court, 


We, tiierefore, allow the appeal and restore 
the decree of the District Judge with ooBti 
here and below, including in this Court fees 
on the higher scale. 

s. D. Appeal allowed. 


MADRAS HIGH COURT. ‘ 

Civil Revision Petition No. 799 op 1932. 


March 18, 1924. 


Present :—Mr. Justice Jackson. 

MACDADl KRfSHNAYYA—P laiNTIBP 

—Petitioner 
versus 

TONDEPU VENKATAPPAYYA AND 
othees—Defendants—Respondents. 


Limiialion Act {IX of 1908), s. IQ—Acknowk^- 
mc7it -Ltability ^Burden oj proof. 


Where some property or tight ia olaimed 
the maker ot an aotnowiedgment uoder aeotion • 
Limitation Act, it is imuuaterial whether at t 
momect of hia making the aoknowUdgtnent. 
claim could have been enforoed ag>*in«t 
against him ihe aokaowled gmentla sufficient. LP> ■ * 


If a person, who has prtwa/acw no business 
lake an aoxnowiedgmeni, makes is, ,• ,.«on 

roving why the acknowledgment was made HW ^ 

im. but if the aoknowiedgoient is 

iher persons, the person so alleging toltbe 

ime sort of agency and authority on the P®” 

^ ^ A ^ K ^ Ia a . . a !• I AM M A v% A 


Petition under seobion 25 of Act I^ ^ , 
praying the High Court to revise 
the Court of the Subordinate Judge, Bezwaa , 
in Small Cause Suit No. 491 of 1921. 

Mr. P. SatyanarayanUt for the Petitioner. 

Mr. G. Lakhvianm^ for the Respondents. 

JUDGMENT.-The suit is for Ba 262-9-3 

(Rupees two hundred and fifty two, 
nine and pies three only) due on dealing • 
The lower Court has found that the amo 
is due but has dismissed the suit as 
limitation. Plaintitf accordingly prefers t 
Civil Revision Petition, The point for dec * 
sion ia whether 4th defendant has 
aOknowledgment of liability ai fall® 
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the mUobief of seotiou 19 Inaian liimitafcion 
Act. There were two pArbners. first defend- 

aut and one Seshayya father 

ant. On let Deoeoaber 1918, lExhibib G.) 
4bh defendant wroto to plaintiff: In roapeot 

of the amount duo to you under the jomb 
account opened ^ith you in the names of my 
father and Bajasree Kottumasu Naraeimham 
Garu (lat defendant) I agree to pay you the 
yvholo amount %vitb interest after taking ao- 
counts.” The date of this letter will admitted- 
ly save the bar of limitation and it seems to 
be a clear acknowledgment of liability. It is 
strenuously contended that 4th defendant bad 
no business to make this acknowledgment 
at this date that bo was neither partner nor 
agent and acted gratuitously. I do not think 
that the onus rests upon plaintiff to prove 
why the acknowledgment was made ; that 
was a fact peculiarly within the know¬ 
ledge of the 4th defendant. No doubt if the 
plaintiff wished to establish that 4th defend¬ 
ant by bis acknowledgment committed other 
defendants also he would have to prove some 
sort of agency and authority and that is tbe 
only point which the lower Court has con¬ 
sidered. As rogavds himself 4th defendant a 
bare acknowledgment is sufficient for plaintiffs 
purpose and the statute requires nothing 
more So long as the 4th defendant is the 
person against whom the property or right is 
claimed it does not matter whether at the 
moment of his making the aoknowledgment 
the claim could have been enforced. Jugal 
Ktshore v. Fakruddin. (1) 

I find, therefore, that there is no bar of 
limitation as against 4tb defendant, and plaint- 
iff is entitled to a decree against such assets of 
ancestral property of Sesbayya as can be 
traced to 1th defendant, pnoe the baf 
limitation is removed there is no doubt that 
4th defendant is bound by his pious obligation. 
Costs against 4th defendant throughout. 

Hetfision allowed. 

&• 

(1) 29 A. 90 ; 3 A. L. J. 680 : A. W. ti. H»06) 236. 


ALLAHABAD HIGH COURT. 

Second Civil Ai-i-eal No. 159 op 1')23. 

Juno 26, 1924. 

Present : -Mr. Justice Dalai. 


GHASl AND oTHKUd—D efendants— 

APFEDLAN'iS 

verM 

iVt. BHABTO AND OTUKRS—Plaintiffs— 

Bespondenis. 


AgraTinanci, Act {U of 1801), s 83 (2) .Joini 
occupancy hmno^Suit Jor p, sscssu>n oj spcctjtc plots, 

tohcthir\nuitniuinabk-Joint uuanls-bcparutum. 


There w no obpotion to joint tenants agreeing 

among them-elves to occupy and oaltivate matincb 
parts ot ibe ioiut holding, provided that tbeic so 

doing in no respeot prejudices the nghta of the land¬ 
holder. Lp. y42, ool. 1.] 

When onoe oo-beuants are in separate possession of 
eeparate plots out of the holding and one of the oo- 
tenants is dieposseasod. he is entitled to sue for speo.Bo 
possession of the plots from which 

80 long aa the suit is instituted against the oo-tenants 
and not the landlord. Such possession does not m 
any way intei fere with the rights of the landlord. 

ffair^ar v Bala Din Kalwar, 7 Ind.Cas. 

^ ^ n* T T,lO 1 <N\TJ aH 

A 1 A A I . 


Appeal against the decree of the Additional 
District Judge, Meerut, dated the 15th Novem¬ 
ber 1922. 

Dr. K. N. Katju, for the Appellants. 

Mr, Iqhal Ahmad, for the Respondents. 

JUDGMEN r.—The plaintiffs, occupancy 
tenants to tbe extent of l/3rd in an occupancy 
bolding sued for possession of specific plots on 
the ground that tbe bolding bad been divided 
between them and the defendants and they 
had been in possession of these specific plots 
from which they had been unlawfully ejected. 
The learned Munsif was of opinion that such 
a suit for specific possession was barred under 
the provisions of section 82 (2) of the Tenancy 
Act and granted to the plaintiffs joint posses- 
sioD with the defendants to tbe extent ot l/3rd 
of the entire holding. On appeal by the plaint¬ 
iffs tbe learned District Judge was of opinion 

that a suit for possession in pursuance of 
existing facts and previous separate posses¬ 
sion of co-tenants was nob a suit or other 
proceeding for the division of a holding 
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or disbribution of rent thereof and was 
nob barred by any provision of the Tenanoy 
Act. The matter is conoluded by a decision 
in Letters Patent of a Bench of this Court in 
Baghunath Kalwar v. Bala Din Kolwar U). 
The case was first heard by one learned Judge 
and afterwards by another learned Judge as 
the first Judge omitted to sign the judgment. 
The Letters Patent Appeal was heard by two 
other Judges. So in reality the opinion to 
that 'effect was confirmed by four learned 
Judges of this Court. In that case a former 
decree was pleaded res judicata and the def¬ 
ence was that the decree was inoperative as 
having been passed contrary to the provisions 
of section 32 (2). The judgment pleaded as 
a bar was delivered in a case similar to the 

one here. The learned Chief Justice obsetv* 
ed •— 

There^ is no objection to joint tenants 
agreeing among tbomselves to occupy and 
cultivate disbincii parts of the joint hold¬ 
ing, provided that their so doing in no 

respect prejudices the rights of the land- 
holder.” 

The other learned Judge (Banerji J ) said:— 

The former suit was nob one for partition 
of a holding or the distribution of the rent 
thereof but was a suit for exclusive pos¬ 
session of certain plots of land which the 
then plaintiff claimed to be separate pro¬ 
perty. The Court which tried that suit 
had jurisdiction to entertain it.*’ 

The learned Counsel for the defendant-appel¬ 
lant referred to three former rulings of this 
Court 

Achhey Lai v. Janki Prasad (2), A<ihig Hus¬ 
ain V. Asgari Begam (3), Najib Ullah v. Gulsher 
Khan (4). 

In the Full Bench case the case reported in 
Achheoy Lai v. Janki Prasad (2), was disting¬ 
uished because the parties in that case had 
only the shadowy right of the mortgagees of 
an occupancy holding. The case reported in 
Ashiq Husain v. Asgari Begam (3), did nob 
depend upon any vrevious division but desired 
the Court actually to divide the holding. 
Such a suit would naturally offend against 


the provisions of section 32 (2). I do not think 
that the ruling in Ghunath Kolwar v. Bag Bo/a 
Din Kalwar is in any way in conflict with 
former rulings of this Court. When ones 
co-tenants are in separate posseseion of separ¬ 
ate plots out of the holding and one of the 
co-tenants is diepcssessed, be is entitled to 
sue for specific poesession of the plots from 
which ho is dispossessed, so long as the suit 
is instituted against the co-tenants and not the 
land-lord. Such possession does not in any 
way interfere with the rights of the land¬ 
lord. 

I dismiss this appeal with ooets which shall 
include here Counsel's fees on the higher scale, 

3* i> Appeal dismiised. 


MADRAS HIGH COURT. 

Civic, Revision Petitions Nos. 400 to 

403 OP 1923. 

March 24, 1924. 

Present :—Mr. Juetioo Jackson. 

BUKMANI AMMAL— PfiTITIONBR 

versus 

VEERASAMI IYENGAR and ANOTHER 

—Respondents. 

Civil Procedure Code [Act V of 1J08»,0. XXII rr- 8,B 
^Applicant found to be minor'^Appiication reject^"^ 
Mertts—Remedy — Appeal—Suil^Rcvision^, Proper 
course tohere applicant found to be minor, 

A Court oanaot be said to aot irregnlatly, if 
fladiog, that tba person, applying in his own naine 
to be brought lOn record as the legal representative 
of a deceased plaintifi, ia a minor, it rejects his appH* 
cation. But the more discovery of his minority Is 
no reason, 

^ fi) for not considering his plea that he Is the 
rightful representative, and, 

(ii) for adding, without determining the question 
on its merits, after giving him notioe* another 
person as the legal reprsaentative, [p. 948 , col 1 .] 

There ia DO statutory tight of appeal against an 
order under O- XXll, r. 3, Civil Ptooedare Code. 
Cp- 948, ooL 2.] 


( 1 ) 

12) 

(8) 


7 Ind Cas. 8^8 ; S3 A 143 ; 7 A. L J. 918. 

8 A. L J- 735 29 A. t6 ; A. W. N. (1906) 274. 
4 A. L. J. bO.) ; A. W. N. (190») 21; 80 a. 90 

1 Ind. Cas. 69* ; 0 A. L. J. 8*8 ; 8l A. 848. 


The remedy of the person, whose applioation to ba 
brought on record as (be legal representative of a 
deceased plaintifi, ia dismissed is not by way ol 
appeal or suit but by revision, [p. 9*8, ool. 2.J 
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Where the applicant U found to be a minor the 
proper course in not to rojeot hia appUoatioo but to 
appoint a guardian a<i ItVtJin [p. 914, ool. 1.] 

the Court decider wrong, the wrong' 
ed p irty oan only ta^e the oour^o pre'Ortbed by law 
(or netting ma'tert right, and if that oour^ie ia not 
taken tbe deoi-’ion, however wrong, cannot be 
dUturbed. [p. 914, ool. 1.] 

Petifcione uudar saotioa 115 of Aob V of 
1908 and sootioo 107 of the Government of 
India Act, praying tbe Hiph Court to revise 
the order dated 26bh October 1922 of the 
Court of tbe Dietriot Muneif, Sriraugam, in 
I. A. Nob. 644 of 1922 and 668 of 1922 in 
O. S. No. 420 of 1919 and 1. A. Nos. 569 of 
1922 and 545 of 1922 in O.S. No. 396 of 1920 
respectively. 

Mr. T. V. Muthukrishna Iyer, for the Pe¬ 
titioner. 

Messrs. L. 4. Qovinia Bagha' a Iyer and 
\V, S. Suhrahmania Iyer, for the Roapondonte. 

JUDGMENT.— In O. s. No. 420 ot 1919 
on the file of the Court of the District 
MunsifT of Srirangam, the plaintiff Pichu- 
Aiyar died. Both his widow Rukmani 
Ammal, the present petitioner and his daugh¬ 
ter Seetbai Ammai, the present 2nd respon¬ 
dent applied to be brought on record as legal 
representative. The District Munsif found 
that Rukmani Ammal was a minor who bad 
no right to apply in her own right and dis- 
missei her application. Having done so, be 
disposed of Seetbai Ammal's application by 
merely recording ‘‘defendant (present Ist res¬ 
pondent) has no objection," And Rukmani 
Ammal now applies to have both orders 
revised. 

I cannot bold that the District Munsif 
acted irregularly in rejecting Rukmani 
Ammal's aoplioation. On the analogy of 
O. XXXII, r. 2, be exercised a discretion 
allowed him by law, though I think be ex¬ 
ercised that discretion very hastily Cf. Ration- 
bai V. Chabbildiis Lalloobhoyil). But I cannot 
find that the District Munsif was justi¬ 
fied in adding Seetbai Ammal as legal re¬ 
presentative without determining the ques¬ 
tion on its merits after notice lir.d gone to 
Bukmani and she bad raised tbe question. Tue 
more fact that Rukmani was discovered to be 
a minor was no reason for not considering her 


plea that she was the rightful representative. 
Here the analogy to be applied is that under 
O. KKXII, r. 3. The respondents do nob 
attempt to justify the action of bh j (’curb which 
indeed is quite opposed to the oridinary duties 
of a Court in regard to minors, so much as bo 
show that the petitioner has no right to move 
this Court for Revision. They contend that 
her remedy was by way of appeal against the 
order, or at any rate by way of suit after 
reaohiog her majority, and in any case her 
application has been unduly delayed. 

There is no statutory right of appeal against 
an order under O. XXII, r. 3. The Legislature 
has chosen nob bo give a right of appeal against 
orders under that rule. Lakshmi Achi v. Sub- 
rama Aiyar (2). But respondents rely upon 
Ayya Mudtili Velaii v. Vperavec f3), where 
it is held that an order rejecting the claim 
of a person to the legal representative ot 
a deceased plaintiff is appealable in cases 
where such orders have also the character 
of decrees. If it is to have this character, 
the order must oonolusively determine tbe 
rights ot tbe parties in the suit, and it so 
happens that all tbe parties in Ayya Mui- 
ali Velan v. Veerayee (3), were parties in the 
suit, tbe 2nd defendant was the person ap¬ 
plying to bo plaintiff's legal representative. 
In Lakshnn Achi v. Suhrama Aiyar (2), and 
in the present case the persons applying to be 
legal representatives were never parties to the 
suit and this application having been rejected, 
they could never have been regarded as such 
and it is clear from Ayya Mudali Velan v. 
Voerayee (3), itself that tbe learned Judges still 
regarded Lakshmi Achi v. Subrama Aiyar, (2) 
as good law in regard bo tbe facts of that case 
(of. p. 816). I, therefore, find that the peti¬ 
tioner had no remedy by way of appeal and 
is entitled bo move for revision. 

I do not think it necessary to drive petitioner 
to a fresh suit, nor do I think that her remedy 
lies that way. The lower Court having ap¬ 
pointed a legal representative that appoint¬ 
ment, unless h is set aside, is final, and binds 
the estate. If tbe Court decides wrong the 

(9) 29 fnd Oas. 149 ; 89 M. 488 at p 493 ; 3 U W. 
403 ; 2o M. Ij. J. 4J1; (1915) M. W. N- 827 ; 17 M. 
L. T. 385. 

(8) 58 lad. Gas. 498 ; 43 M. 013 ; (1990) M. W. N, 
487 : 13 h. W, 188 ; 89 M. L. J. 318. 


(1) 18 B. 7 ; 7 lad. Deo. iVA) 6. 
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wronrt(>^ parfiy can only tak^i the oourse pres- 
oribed by law for flsfctins mstfeOfS nt^bfe, and if 
thR,t; course is not taken the decision, however 
wron 3 , oannot bo disturbed. IMo/lko/yjaTi v. 
Narhari (4). 

I do not find that there has been inordinate 
delay. Petitioner first sought her remedy by 
way of review on grounds wbioh were cer¬ 
tainly not frivolous. Nor T do see any reason 
for holding that pet tioner is still a minor, and 
even if she were, I should not reject her peti¬ 
tion On that account, there would only be a 
formal question of appointing a qunrdian- 
ad litem. Accordingly I allow O.Tl Ps. 401 and 
40*2 with costs, one set. I reverse the order of 
the lower CoU"t and direct the District Munsiff 
to determine the question whether Eukmani 
Ammal or .Soethaiammal is or is not the legal 
representative of the deceased plaintiff, Pichu 
Ayer and then proceed with the suit. C. R. Ps. 
Nos. 403 aud 400 are dismissed with costs, 
one set. 

s. D. Order reversed. 

ii) 25 B ?87 at p ^ W ; 5 0. W. N. 10 : 2 Bom. 
L. R. n?7 : 97 I A. 216 ; 10 M. Ij. J. 368 ; 7 Sat. 
P. C. J. 789 (P-0 ). 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1226 of 1922. 

May 22. 1924. 

Present: —Mr. -Tustice Daniels and 
Mr. Justice Neave, 

RAM GANE3H RAI— Defendant- 

Appellant 

versus 

Bahu RUP NARAIN RAI and OTHERS 
—Plaintiffs —Respondents. 

Evidenc-'. Act { ?''/ 1*^7 0 s. ^^^Patent amhigmiyin 
inortnagedeod-S-co*idnrg rvtJ/’jice, whether admissi- 

— ^nrtg<ige form yearn—Oiilu one particular day 
fix'd fir redemption -Mortgagor deharrcd from 
deeming with borrotoed vioney—Clog on equity of rc~ 
demp'ion. 

Where a dee4 uDgrammatioal and oinnot be read 
llteraUy 9o a^^ to g'vs aay oleit meaning withoib ad¬ 
ding to or removing some worin from it, theta ie a 
patent ambiguity in the deed nnd under seotion 93 
of the Evidence Aot no avidenoe can be given to sup¬ 
ply the daleob. [p. 015, ool. 2.] 


Where the term of a mortgage was 82 yean and 
even at the end of that term only one day wa^ allow* 
ed for redemption and unless the money waa paid 
on that p\rtioalar day the mortgage was to becoma 
a sale and it was further covenanted that the mortga¬ 
gor could not redeem the mortgage with borrowed 
mooev ; — 

that the conditions amonnted to a olog OD 
the eiuity nf redemption and were, therefore, ncen* 
foroeable [p. 915, ool. 2-] 

Appeal from a decree of the Dietriob Judge, 
Ghazipur, dated the llth July 192'2. 

Dr. M. L. Agarwala and Mr. K.'B. Laghaie, 
for the Appellant. 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT. —This is an appeal in a suit 
for redemption of a mortgage. The suit has 
been decreed by both the Courts below. The 
defendant appeals on the following grounds:— 

1. That the Court below should have come 
to a finding on the title of the plaintiffs. 

2. That the suit is premature and that the 
mortgage was not redeemable until the full 
moon of Jeth in Sambat year 2039 oorres* 
ponding to 1982 A. D. 

3. That the suit is barred by section 333 
ik) of the Land Revenue Act. 

4. That the suit is barred by adverse pos¬ 
session. , 

6. Because the mortgage-money ® 
include revenue with interest thereon paid by 
the appellant. 

No argument was addressed to us on the 
last point and we have, therefore, to consider 
the first four grounds only. 

Plea 1. The learned Judge refused to go 
into the question of plaintiff 's title because he 
said it had nob been seriously contested in the 
Trial Court or raised in the grounds of 
to him. The plaintiffs set out their title ^ 
para. 3 of their plaint. The defendant ©oteiw 
a formal denial of this paragraph and in his 
further pleas set out in considerable detail an 
alleged oral sale by the original owner ParmO' 
flhwar Upadhia in his favour. There was 
nothing further iu his written statement to 
indicate that the plaintiffs* title was oballen^ 
ed on any other ground. The learned Mw® 
framed an issue. "Are the plaintiffs entitled 
redeem? If so on payment of what 
In the earlier part of his judgment he gaV 
reasons for rejeoting the alleged oral Bale. 
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deaVmg with this issuo ho merely set out the 
faots oonslitutioi^ the plaintliTs* title without 
auy iocHcation of any ar^^uments which had 
been puh forward ohallenqinf? it, and then went 
on to discuss the anaount on which redemp¬ 
tion should bn nrantod. In the ji^rounds of 
appeal to the Court below the 6rsb ground, and 
the only one relied on as ooubaining this ob- 
jeotioD, runs as follows : 

*' It is fully pro'^ed from the entire evidence 
on the record that Parmeshwar Upadhia 
sold his interest in the mortgaged proper¬ 
ty in favour of the appellaut and got the 
mutation of names etTeoted accordingly 
and that the appellant has been since then 
in the proprietary possession of the pro¬ 
perty. The plainbilTs are by no means 
entitled to sue for redemption.” 

Reading this ground as a whole it is clear 
that while it ahallenges the plaintiffs* title it 
docs so on the ground that this title is done 
away with by the alleged previous sale to the 
defendant and on no other ground. We are of 
opinion, therefore, that the learned Judge was 
right in the conclusion at which be arrived on 
this issue. We may note that before us the 
appellant does not rely on the alleged oral 
sale. 

Plea 2. The learned Judge Qnds that the 
deed is ambiguous on the face of it. It is 
admittedly ungrammatical and cannot be read 
literally so as to give any clear meaning. In 
order to arrive at the coustruotion they desire 
bo place on it the appellant and the respond¬ 
ents alike have to supply or remove some 
words from the document as it stands. The 
appellant suggests that the words * Jebh Sudi 
Puranmasi Sambab 2039 ” have been written 
once where they should have been written 
twice and by repeating these words it is pos¬ 
sible to read the document as meaning. 

“ The mortgagee shall remain in possession 
and take the produce of both shares 
and spend it year by year in lieu of 
bis interest from to-day up to the full 
moon of Jeth Sambet 2039. On that 
date if 1, the executant, or my heirs pay 
the money from my own pocket 1 shall 
get back the land and the document.” 

On the other band by simply omitting'the 
particle ko ” it is capable of being read as 
meaning, 

I 0^119 


The aforesaid mortgagee shall take posses¬ 
sion and expend tlie produce year by yi-ar 
in lieu of his interest. It from to-day up 
to the full moon of -amhat 2039 I, bho 
executant, or my heirs pay tlio money, 
etc., I shall get back t)i<) land and the 
document.” 

There is, thorofore, a patent ambi-.'uity in 
the deed and under section 93 of the Ev’dcnoo 
Act no evidence is admissible to supply the 
defect. The learned Judge was right in hold¬ 
ing that under these ciroumstaoces the mort¬ 
gage-money must bo taken to bo repayable at 
any time. We may add that even if wo were 
prepared to place on the deed the construction 
for which the appellant contends wo should 
hold that the conditions of the deed amounted 
to a clog on the equity of rodcmpt.ion aud 
were unenforceable. Not only is tho mort¬ 
gage, on this view, for a period of 82 years 
but even at the end of that time only ouo day 
was allowed for redemption and unless the 
money was paid on that particular day tho 
mortgage was to become a sale and tiio mort¬ 
gagor was to lose his title altogether. There 
is a further covenant tliat the mortgagor is to 
pay the money from his own pocket aiul that 
he is not at liberty to redeem the mortgage 
with borrowed money. Tho case is very 
similar to Sarodaxoan Singh v. Bijai Singh (i), 
in which similar conditions wore treated as a 
clog on the equity of redemption and as not 
being enforceable. 

Plea 3. The plea based on section 233 {k) 
of the Land Revenue Act is fully dealt with by 
the learned Munsif whose views are adopted 
by the learned Judge and are sufficient to dis¬ 
pose of this plea. The plea is based on the 
fact that in the partition record tho mortgagee 
is shown as proprietor of a share equal to the 
share in dispute. As the learned Munsif has 
shown this share was interpolated in the khe- 
wat in addition to the original shares which 
made up the total area. The mortgagor re¬ 
tained his original share unimpaired and bis 
name continued to be reoordt.d in respect of 
it. Section 233 [k) cannot possibly apply to 
ciroumstancos like these. 

Plea 4. The plea of adverse possession 
loses all force in face of the appellant's ad¬ 
mission that he cannot rely on the oral sale 

(1) 34 lod. Osfl. 705 ; 36 A. 661 ; 12 A. h. J. 027. 
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in hie favour. He has nothio^ in support of 
it except the mutation entry. A more muta¬ 
tion entry of the mortgagoe as a proprietor 
clearly cannot convert his possession as mort¬ 
gagee into adverse possession. 

^ For these reasons the appe-il fails and we 
dism'ss it with costs including in this Court 
fees on the higher scale. 

8 D. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 

iCiviL Revision No. 262 op 1923. 

July 31, 1924, 

PreAent ;—R. B. Kinkhede, A. J, 0. 

HIRALAL— Plaintiff—Applicant 

vers us 

TULSIRAM AND ANOTHER— 

Defendants—Non-Applicants. 

Pstoppel, plea of^Frovinctal Imo:ve»cp Ad {V oj 
1920), s. 2W— Adjudi::ation order passed^Debt incurred 
suhsequently^Suil to recovert Hohether \barr d—Civil 
Procedure Code [Act V of 11)08), s. Oi. 

A plea of estoppel is a plea of mixed (aob and law 
and ba‘3 to be urged in the Trial Court It cannot, 
therefore, be entertained for the first time in revi¬ 
sion [p 946. ool. 2.] 

A debt or liability inourred by an insolvent after 
the order of adjudication is not provable under the 
Insolvency Act Bat the jurisdiction of a Civil Court 
to entertain a suit in respect of such a debt or liabi¬ 
lity is not barred by the ProvinoU! Insulvonoy Aot, 
BO as to ou-t the jurisdiotion whiob vests la a Civil 
Court, to try all suits of a civil nature under sec¬ 
tion 9 of the Civil Prooedute Code, [p, 947 , ool. 2.] 

Revision against the order of the Small 
Cause Court Judge, Khandwa, in Civil Suit 
No. 45L of 1923, dated the 6th September 
1923. 

Mr. Fida Russain, for the Applicant. 

ORDER .—This application for revision 
arises out of a suit instituted on 18th January 
1923 by the applicant Hiralal against the 


non-applioaot Tulsiram and his son Nima on 
the basis of a bond dated 3lsfc May 1920 for 
a cash cousiderablon of Rs, 50 advanced as a 
loan bo thorn. 

The defence was that defendant No.l having 
boon declared insolvent on I5bh April 1916, 
was incompetent to borrow the debt and to 
contract or incur any pecuniary obligation* 
after the date of the adjudication, and second¬ 
ly that non-applicant No, 2 being a minor was 
also incompetent to contract. The Small 
Cause Court Judge gave effect to both these 
contentions and dismissed the suit. The 
plaintiff has come up in revision. 

The applicant’s contentions before me are 
that the adjudication dated 15bh April 1916 
did nob affect the insolvent's liability for the 
debt incurred thereafter i. a. on 31sb May 
1920, and that the defendant No. 2 was estop¬ 
ped from raising the plea of minority. 

I may dispose of the second contention 
6rab. A plea of estoppel is a plea of 
mixed fact and law and has to be urged 
in the Trial Court. It cannot, therefore, 
bo entertained at this late stage. I, there¬ 
fore, overrule this contention. Tho suit 
has been rightly dismissed as against defend¬ 
ant No. 2 and I decline to interfere with its 
dismissal. 

I now procaod to deal with the first oouten- 
tion. In connection with this contention it is 
urged that tho debt sued for is not provable 
under tho Insolvency Act and that under old 
section 16 which oorrespoads to new section 28 
of the Provincial Insolvency Act, a creditor 
to whom an insolvent is indebted in respect 
of any debt provable unler the Insolvency 
Act, is precluded from having any recourse to 
a suit or other legal proceeding except with 
the leave of tho Court, and he is also deprived 
of his remedy against the property of the in¬ 
solvent in respect of such debt and not in res¬ 
pect of debts not so provable. Old section 28 
corresponding to new section 34 of the said 
Act defines what debts are provable under the 
Act. All debts and liabilities to which the 
debtor is subject when he is adjudged an in* 
solvent, or to which he may become subject 
before his discharge by reason of any obliga¬ 
tion inourred before the date of such adjudica¬ 
tion ’* are bo be deemed bo be ** debts provable 
under the act.” The necessary oonseQuenoe 
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BAM BADAN SINGH V. RAM PARGA3H SINGH 

—PiijpneiU to allaching creditor oj decree- 
ii i.a i\ icli thcr paipne U to decrve-holder. 

I he term “ electee hol'let ” fi=i doSned in ssobion 3 
(■’) of the Civil Pfooeclaro Code doe^ uot iuolude ao 
atttchiog oteditor cf the dcOtee-holder.Cp. y50, ool. 1«J 

J. borefore, payment out of Court of the deorctal 
r’anoiinfc by the iadgment-debuor to the attaching 
creditor of ihc decree boldec not a payment to the 
doorce-h Idee within the meaning of r lib) olO« XXI, 
Civil Prooodura Code. (p. 950, col. 1.] 

Appeal agaiusu bho decree of the Diefcrict 
Jud^e, Bc-nares, dated fcho Sbb October 1923. 

Mr. liarendra Krishna Mukerji, for the 
Appellaab. 

JUDGMENT. —This appeal raises a ques¬ 
tion of law, and it is unfortunate that the res¬ 
pondent is not represented. 

Brio.Hy the facts ace these. The appellant 
holds a decreo for money against one Rana 
Pargash .'ingli. The 6nal decree in the case 
was made on 16th March 1922. The decree- 
holder Ham Badau Singh was the judgment- 
debtor in a decree hold by two persons Ram 
Harakh and Mufammat Rup Kaii. The decree 
in favour of thoso two persons was passed some- 
time in 1907. In 1922 Ram Harakh and Rup 
Kali Bought the elocution of that dooreo by 
the attachment of the decree held by Ram 
Badan against Ram Pargash. On an applica¬ 
tion being made by Ram Harakh and Rup 
Kaii an order was passed for the attachment 
of the decree hold hy Ram Badan Singh. The 
application was, l.owover, struck off for default 
of prosecution on tho 23rd of December 1922. 
The attachment was consequently automati¬ 
cally removed. On 16th March 1923 Ram 
Badan Singh sought the execution of his decree 
by the arrest of Ram Paragaah, Ram 
Pargash was arrested and brought into Court. 
On that date a certiBcate of satisfaction of the 
deor (!0 lield by Bam Harakh and Rup Kali 
was granted by the decree-holders. The 
Court of first instance held that the certiBcate 
of satisfaction was a collusive transaction and 
did not oxonorato Ram Pargash from paying 
tlio money duo by him to Ram Badan under 
tho decree held by the latter. The lower 
Appellate Court, however, held the contrary 
view with the result that Ram Badan’e decree 
was found to be inexecutable. 


In this Court it has been urged that 
assumiuc that Rim Pargash did really pay 
the decretal amount due to Bam Badan to 
Ram Harakh and Rup Kali, this payment 
mad^ out of Court was nob valid at law and 
did nob result in the satisfaction of the decree 
held by Rim Badan Singh. 

I think this contention is right. The 
methods of payment of money under a decree 
are laid down in r. 1, O. XXI of the Civil Proce¬ 
dure Code. It may be mentioned here that 
the decree in favour of Rim Badan was passed 
by a Subordinate Judge and that in favour of 
Bam Harakh was passed by a Munsif. The 
methods of payment are:— 

(1) into the Court whoso duty it is to ex¬ 
ecute the decree; or 

(2) out of Court to the decree-holder ; or 

(3) otherwise as the Court which made the 
decree directs. 

It will be observed that none of these me¬ 
thods was adopted by Ram Pargash. It was the 
duty of tho Subordinate Judge to execute the 
decree under which Bam Pargash had to make 
payment. If a payment intoCouit badtohe made 
that payment should have been made into the 
Court of the Subordinate Judge. It is, however, 
nobody’s case that any payment into Court was 
made. For the payment to the decree-holder 
out of Court, the payment must be made to 
the bolder of the decree in respect of which 
the payment has to be made. The deBnition 
of the term "deoreo-holder” is given in section 
2 (3) of the Code of Civil Procedure and does 
not include an attaching creditor of the decree- 
holder. The payment, therefore, to the 
attaching creditor of the decree-holder is 
not Sk payment to the decree-holder within 
the meaning of r, 1 {b) of O, XXI. The 
last clause does not apply. Tho pay¬ 
ment, therefore, to the attaching creditor Ram 
Harakh and Rup Kali was no such pay¬ 
ment as could discharge Ram Pargash 
from the decree passed in favour of Bam 
Badan Singh. 

That this conclusion is oorreot oau be seen 
by examining the facts of the case. When a 
person purporting to be a deoree bolder seeks 
the attaohment of another decree, it is open 
to the decree-holder, whose decree is sought 
to be attached, to impugn the attaohment. If 
without giving the decree-holder, whose decree 
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hftB beon attaobod, an opporbuciby to impugn 
the attaobment, bis iudgment-dobtor should 
make a payment to the poreou who profePs^s 
to be the attaching creditor, room for fraud 
would be opened. In this paitioular case the 
final decree in favour of Rim Harakb and 
Rup Kali was passed as long ago as in 1907. 
Their application of 1932 was on the face of 
it barred by twelve years’ rule of limitation 
(section 48, Civil Procedure Code. Obviously 
it was never the intention of the legislature 
that a debtor liable uuder a decree which has 
been attached should obtain a discharge by 
payment to the person who professes to possess 
a right to attach the decree. 

The appeal succeeds. I set aside the decree 
of the lower Appellate Court and dismiss the 
obieotioD of Ram Pargash as to payment. Ram 
Pargasb will pay the costs of the decree holder 
Ram Badan Singh in this Court and the 
Court below. The execution proceedings will 
proceed. 

K. s. D. Appeal allowed. 

NAGPUR JUDICIAL 
COMMISSIONER S COURT. 

Second Civil Appeal No, 368 of 1923. 

August 6, 1924. 

Present :—Mr. Baker, J. 0. 

NAR3ING AND ANOTHER—Plaintiffs 

—Appellants 

versus 

NARAYAN and another—Defendants 

—RBSPOtN DENTS. 

Contract Act {IX of 1972), ss 66, 66—Tram/^r gro- 
hihitii lyy lato—SuU for of co^i^idcrditon 

formanoe of contract rendered tnipossible. 

lithe obieob of an aeteemont is to evade the 
tory prohibiiion of the transfer of ocoupanoy land,the 
eontiaot ie void a6 iniito and no suit lies to recover 
Blooey paid ondet: the iinlanful agreement 

If a patty by hU conduct renders the parformanoe 
of the oontraot imposaible, he ie not entitled to re- 
oevet anything by way of damages from the other 

PMty. 


Appeal against the decree of the District 
Judge, Nimar, dated the lOtb July 1923, in 
Civil Appeal No. 94 of 1923. 

Mr. \V. B. Puranik, for the Appellants. 

Mr. S. D. Gokhale, for the Respondents 

JUDGMENT. —The facts are set out in 
the judgments of the Courts below. The 
document on which the plaintiffs sue is not a 
mortgage of the land but of the crops for a 
period of 16 years. The first Court held the 
suit maintainable for the recovery of the con¬ 
sideration and awarded the plaintiffs Rs. 900, 
without damages. 

On appeal this decree was set as’do by the 
District Judge, Nimar, who held that by their 
own act the plaintiffs had rendered it impossi¬ 
ble for tbo dolendaubs to perform the part of 
the contract, by taking possession of the laud 
and thus laying themselves open to eviction 
by the lambardar. 

Plaintiffs make this second appeal. 

It is contended that under section 56 of the 
Indian Coutract Act the performance of the 
contract having become impossible, owing 
to the lambardar having taken possession, 
tbe defendants who have received the 
advantage under the agreement are bound 
under section 65 to restore it to the plaintiffs. 

The appellants rely on Mathura Mohan Saha 
V Bamkumar Saha and Haribhai Eansji v. 
Nathuhai Batnaji (2). The first of these 
cases relates to a Company receiving certain 
advantage under an illegal agreement, and the 
second is the case of a mortgage which was 
found to be void under the proviBions of the 
Bombay Bhagdari Act. Tbe principle laid 
down in section 65 of the Contract Act will 
not of course be disputed, but the peculiar 
feature of tbe present case is that the plaintiffs 
made the performance of the contract impossi¬ 
ble by taking possession of the land of which 
the crops were mortgaged to them by defen¬ 
dants. Therefore, the landlord interfered and 
got a decree for the ejectment of plaintiffs, the 
result being that the land is now lost to defend¬ 
ants who are therefore incapable of perform¬ 
ing the terms of the agreement. 

(1) 35 Ind. Gas. 805 ; 48 0. 790; 38 0- L. J. 26 I 20 
28 Ind! Oas. 601; 88 B. 249 ; 16 Bom. L. B,69, 
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The Judge fche lower Appellate Court has 
found as a fact that this happened and he 
further finds that the trausaotioo was intended 
to be a sale in coaferavontion of the law which 
prohibits the transfer of occupanay laud, and 
he has hold on blie evidence that in spite of 
the agreoaoenb that defendant should cultivate 
the land, it was plaintiffs who cultivated, sold 
and reaped. 

It is now contended that under the berms of 
the agreement plaintiffs were to reap the crops. 
Bub I cannot go behind the finding of fact. 
Plaintiffs admit they they were ejected, Imt do 
not produce the judgment in the suit in 
which they were ejeotod. and in the absence 
of evidence to the contrary it must be 
assumed that at any rate at tbo date of the 
suit they were in actual possession of the land. 
If the purpose of the agreemonb was to evade 
the statutory prohibition of the transfer of 
occupancy land, the oontiaot is void ab uutio 
and no suit will lie to recover money paid un¬ 
der the unlawful agreement: Cf. Bat Dmdi v. 
Vmedbhai Bhuitihko i Patel (3J and v, 

Motisa (4). In any case the lower Appellate 
Court having found that the plaintiffs by 
taking poBsession had rendered the performance 
of the contract by the defendants impossible, 
the plaintiffs are not entitled to recover any¬ 
thing from the defendants, and section 53 of 
the Contract Act will apply. 

I agree with the view of the lower Appel¬ 
late Couit that the suit muet fail and the 
appeal is dismissed with oo^ts. 

Appeal dismissed. 

(3/ 16 Ind. Gas. 564; 40 B. 18 Bom. L. R. 773 
f4) 78 Ind Cas 343 ; 20 N L. B. 87. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 193 op 1923. 

June 19, 1924. 

PresentMr. Walsh, Acting Chief Justice. 

and Mr. Justice Ryves, 

SAKALSAJ DUBE and another— 
Plaintiffs—Appellants 

versus 

Mu,sammat JADUBANI— 
Defendant—Respondent. 

Civil Procedure Cede {Act V 0 / 1908), 0. IX, r. 8 — 
Vahils absence whether constiUdee default. 

When a Vakil reprp.oenU a party, the right of audi- 
6 D 00 IS, for the time being, vested in him and if be 
ifl absent there ia default, [p. 050, ool 2 .] 

Appeal from an order of the Second Addi¬ 
tional District Judge, Gorakhpur, dated the 6th 
April 1923. 

Mr. P. L. Barterji, for the Appellants. 

Mr, Harnandan Prasad, for the Respon¬ 
dent. 

JUDGMENT. —We think that the learn¬ 
ed Judge who has disposed of this application 
has missed the point. When a Vakil repre¬ 
sents hie client the right of audience is, for the 
time being, vested in him. For the purpose of 
continuing the bearing, or oommenoing the 
hearing, he is the appellant. If he is absent, 
there is default. According to the entry in 
the order-sheet the appellant was absent 
as well as bis Vakil. Possibly he was 
running after him to see if he could find 
him, but even if he had been corporeally pre¬ 
sent, in the sense in which the Judge whose 
order is appealed from appears to mean, we 
think that in the eyes of the law he was not 
present in such a sense as to prevent the ab* 
sence of the Vakil from being a default* If a 
Judge is anxious to assist a party in distress he 
can give him a little time to obtain the assist¬ 
ance of a new Vakil, or adjourn the case, and 
make him pay costs or something of that sort, 
but for a default of this kind we do not think 
that, subject to the penalty usually inflicted 
the client should be deprived of the right of 
having his appeal heard. We, therefore, allow 
this appeal though not as a matter of right. 
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Bee nofchiDf* in eecfeion 179 to support this 
thnorv. If we a^Pumo that the appointment 
of a Muu'cipa! Commissioner is for the benefit 
of a town and that no such appointment can 
he made unless the Munioipalitv has puppoit- 
ed this action it seems to be within the power 
and duties of the Municipality to ask for such 
an appointment. On the other hand if a Munici¬ 
pal CommisBioner is appointed as a port of renal 
measure for the City the power of the Muni* 
oipaliby to empower the Governor-in-Counoil 
to make such an appointment is a power. So 
far as this goes, I canot see, how the Com¬ 
mittee of Management under section 179 can 
be precluded from eKorcising the power of the 
Municipality under section 186 (a). 

Of course the difficulty does arise in view 
of the clause in section 186 providing that 
this application must be supported by not 
less than 2|3rd8 of the whole number of the 
Councillors. It might perhaps be argued that 
this proviso applies only in the case where 
the Municipality was functioning and was 
inapplicable to a condition of things when 
a Committee of Mangemonb was in exis 
tence Bub it is not necessary to discuss or 
decide that question. Taking the more liberal 
view adopted by the learned District Judge 
namely that the Committee of Management 
must an far as possible be considered bound 
by the procedure laid down in tho Municipal 
Act, we find in this case Srds of the Commit¬ 
tee of Management did suppport this applica¬ 
tion. 

The Legislature has not laid down with 
very great precision bow the Committee of 
Management under section 179 is to function. 
All that is said is that the powers and duties 
of the suspended body should be exercised by 
such person or persons as may be appointed. 
Procedure is not “ power and duty,” the 
exorcise of power and duty is the goal, pro¬ 
cedure is the road by which we roach it. It 
is obviously unreasonable to suppose that the 
whole of the procedure laid down in the Act 
should be followed in its entirety and that it 
is verbally incumbent upon any persons or 
person appointed by Government to carry on 
the functions of the Municipality. It is of 
course very often the cumbrous proeeduie or 
the abuse of the procedure which leads to the 
suspension of the Municipality and to the 
creation of the Committee of Management 


STATE FOR INDIA IN COUNCIL 

e. g., section 179 contemplates appointment 
of one person to carry on the duties of the 
Municipality and I believe cases have eccurr- 
od in which one person has been so appoint¬ 
ed Ifc is obvious that in the case of one 
person, be could not delegate functions to 
Committees and Sub-Committees as contem¬ 
plated by tho Municipal Act and it cannot, 
tlierefore, be ruled that the whole of the pro¬ 
cedure laid down in the Act must apply to the 
Committee of Management. It is enough, we 
think, that the persons who are delegated to 
do the duties of the Monic’pality carry out tbeir 
functions in a reasonable and equitable manner, 
keeping an eye, as far as possible, on the pro¬ 
visions of tho Municipal Act, but not being 
bound by them with the same strictness as 
the elected Municipality would be. For in¬ 
stance in the case of section 60, tho Com- 
mitten of Management would no doubt be 
bound before imposing a tax to adopt a good 
deal of the procedure adopted in that section 
in-asmuch as it is in accordance with justice. 
But they would not be bound by every one of 
the formalities laid down in that section, e. Q., 
it would obviously be unnecessary to refer the 
consideration of objections to a Sub-Com¬ 
mittee or to a general meeting" according 
to the meaning of that expression in the Act. 

In the present case, tVie exact number of 
the Committee is not certain because there is 
doubt as to whether one member of the 
Committee was, as a matter of fact at the 
time a member or not. It appears that 
the maximum number including the Chairman 
was 6, It would be necessary to sanction a 
proposal for the appointment of Municipal 
Oommissicner under section 186 (a) that it 
should be supported by votes of Irds of the 
whole number of Councillors that is to say in 
all 4. It appears 3 members voted for it and 
the Chairman who had circulated this report 
sanctioned it. The motion was, therefore, sup¬ 
ported by 4 members if the Chairman’s vote is 
to be counted. I cannot myself see why the 
Chairman s vote should not be counted. He 
was not an official president, that he should 
be barred under section 24 (2) of the Act. 
There is nothing in natural justice to prevent 
the Chairman whether an official or not, from 
voting on the motion before him. It seems 
to me, therefore, clear that this application for 
the appointment of a Municipal Commisnoner 
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WM properly supported by the body which fil¬ 
led the place ol the Municipality whioli was 
entitled by law to oxeroiso powere which the 
Municipality would have had, bad they conti¬ 
nued to (unction. 


It was ohjeoted that there was an irrecula- 
rity in the manner in wliioh the opinion of the 
majority was elicited, and it ini^ht be tlmt the 
sending out o( the circular without having 
been absolutely sure it was circulated to all 
the members of the Board was an irregularity. 
But clearly in dealing with such an irregulari¬ 
ty as that, one must consider that this suit is 
not brought by any of the Committee to en¬ 
force his or its rights, but by a member of the 
general public. It does not appear tliat any of 
the members of the Committee of Manage¬ 
ment have ever raised any protest againsit the 
procedure though many years have elapsed 
sinoe the circular was circulated and it does 
not, therefore, seem to me that even if the 
irregularity had been more serious than it 
was, the Court would on an application of a 
private rate-payer set aside the action of the 
Committee in toto. If there had boon a 
serious irregularity, the more correct course 
would be for the Court to order tlie Com¬ 
mittee of Management to take a fresh vote. 
Bub to proceed by way of an injunction and 
bo grant a declaration that the appointment 
is illegal and ultra vires on account of a 
te'chnioal irregularity .is a very extreme mea¬ 
sure, and the Court would not adopt it unless 
it was impossible to do justice in any other 

I am of the opinion, therefore, that the 
District Judge is right on all grounds in re¬ 
fusing the declaration and injunotion prayed 
for I would dismiss the appeal with costs. 

Aston, A. J. C —I concur. 

1 only wish to add that in my opinion sec¬ 
tion 24 (2) of the Bombay District Municipal 
Act has no application bo the Chairman of a 
Committee of Management appointed under 

section 179. 

2 V Appeal dismissed- 


LAHORE HIGH COURT. 

Civil Appeal No. 2399 op 1922. 

October 11, 1923. 

Present : —Mr. -Tustico Floott-Smith 
and Mr. Justice Fforde. 


FAKfR cnAND— Dependant- 

Appellant 

versus 

R.IM DATT— PLAiNriPF —Respondent. 


Cnuri Fees Act iVII of 1S70) s. 7 (*u) (ah (X) <'a)- 
Anrecm-nl to sell imtnoveabie properly—Suit for 
cc'di a<i<l rcgiMradoyi of sale-Aee^t nature oft Specific 
p if iruunce—Jouri-fee paUubU. 


TIio*'q mvy be a salt for speoifio perfortnanoe of a 
coat-rajc witboat aoy prayer for possession, (p- 95*, 

0)1. A T J 

D»o'iandun Prasad Singh v Janki Singh, Ind. 

G-\i 5 P- L- J* ^>4 ; 1 P T • 2 U. P* b. R. 

(Pat.) lo’-J ; {1020) Pat. 266, relied on. 


P::iiafifl agreed to pirobaso a shop from the defen¬ 
dant for 1 oertdn price. A sale-deed was eteoated bat 
it vva? not registered and the defendant eabsequantly 
sold the shop to a third person. Plaintid sued the 
dsfeodaot for the return of the sale-deed, or, in the 
altera iti’To. for exeoutioQ of a fto.sh sale deed and, 
for re<istf.*tioQ of the deed. He did not ask for posses¬ 
sion of the shop as he alleged that he was in posses¬ 
sion of it 

Held, that the plaintiS's cause of aobioo was the 
defendaot s refu-al to o^rrv out the agreement of 
sale, an i the suit w >8. there'ere, one for speoifio per¬ 
formance of a ooatraot and fell within seotion 7 iX» 

fu) of the Pourb Pees Aot, Court fees beiog pay-ble 
OQ the amount of the consideration, [p. 95*. oola. 1 
& 9.] 

\tHhi- 7 id-Din Ahrmd Khan v. Majhis Rai, 6 A. 
A./w N »2 ; 3 lad. Deo. (N. B.) 037: iV»Aal 

Singh v. S toa Rani, 37 lod. Oae. 276 ; 83 A. 292 ; 14 
4 L- J. 434, relied on. 

Appeal from the order of the District Judge, 
Gurdaspur, at Dalhousio, dated the 7bh June 
1922, reversing the decree of the Subordinate 
.Tudg*^. 2Qd Class, Gurdaspur, dated the lObh 
January 1922. 

Mr. Mehr Chand Mahafan, for the Appellant. 
Lala 8a Iri Das, for the Respondent. 


JUDGMENT.—On the 30bh of June 1921 

an agreement was executed under which the 
defendant-appellant agreed to sell a certain shop 
to the plaintiff-respondent. On the let of July 
1921 a sale-deed was executed and handed over 
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to the Sub-Regisferar. Subsequently in the ab¬ 
sence of the plaiatitf the deed was returned to 
the defendant and was not registered. The 
defendant subsequently sold the shop to a 
third person who is not a party to the present 
proceedings. 

PiaintitI in his plaint sought three reliefs :• — 

(1) return of the original deed; or in 
the alternative, 

(2) execution of a fresh deed ; and 

(3) registration of the deeds mentioned 

in (1) and (2). 

He valued relief (l)at Rs. 5 and paid a 
Court-fee of Ro. 0 3-0 thereon. The alterna¬ 
tive relief he claimed to be included in re¬ 
lief (i) and on relief (3) he paid a Court-fee of 
Rs. lO. The Trial Court held that the suit was 
in reality one for speoiho performance of a 
contract and that the Court-fee should be paid 
ad valorem on tlie amount of consideration for 
sale, namely, Rs. 1,200. It therefore ordered 
the plaintitl’ to make up the dedcienoy in the 
Court-fee and on his not doing so rejected the 
plaint. On appeal the learned District Judge 
hold that the suit so far as relief (l) is con¬ 
cerned was governed by section 7 (iv) (a) of 
the Court Fees Act; that the alternative 
relief was covered by the larger relief 
of restoration of the original sale-deed ; 
and that the relief for registration was pro¬ 
perly valued. He therefore accepted the 
appeal and set aside the order of rejection of 
the plaint. 

The defendant has 6led an appeal to this 
Court ; and it is argued that the suit was in 
reality one for speoiho performance of a con¬ 
tract. The plaintiff in the plaint alleges that 
he is in possession of the property sold and 
therefore he did not sue for possession. 
At the same time he appended a note 
to the plaint stating that if he is found to be 
not in possession then he might be allowed to 
amend the plaint. 

In order to see what the plaintiff's suit real¬ 
ly is it is necessary to understand what his 
cause of action is. His cause of action is ob¬ 
viously the defendant’s refusal to carry out 
the agreement for sale. In the case of Muki- 
ud-Din Ahmad Khan v, Majlis Hai (i) it was 
held that a suit to have a sale-deed executed 
and completed and for possession of the pro- 

(1) G A. 231; A.W. N. (1884) 42; 8 Ind. Deo. (N.,S)‘ 
837. 


perby was a suit for specific performance of a 
contract. The case of Nihal Singh v. Sewa 
Bam (2) is similar. These cases are sought to 
be distinguished on the ground that in them 
there was a prayer for possession of property, 
bub in our opinion the mere absence of such 
a prayer makes no difference to the real na¬ 
ture of the suit. According to the agree¬ 
ment the plaintiff oonsiders himself entitl¬ 
ed not only to execution and registration of 
the sale deed of the property agreed to be 
sold, bub also to possession. He does not 
make the latter claim because he says be is 
in possession. The case ol Deonandan Prasad 
Singh v. Janki Singh (3) shows that there 
may be a suit for specific performance of a 
contract without any prayer for possession. 
Plaintiff in the present case asks that the sale 
to him should be completed and his suit is there 
fore undoubtedly one for specific performance 
of a contract. The alternative relief sought 
by him is the larger one, and the lower Appel¬ 
late Court was nob right in its view that the 
alternative relief was less than that for restor¬ 
ation of the original deed of sale, if still in 
existence. Counsel for the respondent is un¬ 
able to cite any authority in support of bis 
argument that the lower Appelate Court’s 
decision is correct. 

We accept the appeal and reversing the 
order of the District Judge restore that of the 
Trial Court rejecting the plaint with costs to 
defendant-appellant in all the Courts. 

z. E. Appeal allowed, 

(2) 35 Ind. Gas. 276; 88 A. 292; 14 A. L. J. 434. 

(3) 56 lud. Cas. 822; 6 P L J. 314; 1 P. L. T. 326; 
2 U. P. L. R. (Pat.) 103; (1920) Pat. 266. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 9 op 1920. 

August 9, 1922. 

Present : —Mr, Kennedy. J. 0., and 
Kaymond, A. J. G. 

HOTKHAN SHERKHAN— Appellant 

vtrstw 

PAHLUMAL UKERMAL and 
AN oxaEB—R espondents. 

Bombaif Land Revenue Code {Act V of 1h7.)), ss. 86, 
Bl, order underSiiit to set aside order^ viaintaina. 
biiity of—Jivtl Courts, jurisdiction of. 

The objeob of aeobioaa 86 -jad 87 of the Bombay 
Laad ReveoUJ Code U »o eoabU flapeciot hildec* to 
leoover teat or laoJ revonna expaditioasly wheo theic 
title ia ole^r, by a wtiotea appUoatijQ tj the Oolleo* 
tot, bat the orlet.a p.kaaed od aaoh appUoAtioaa are 
neith't deocee^ nor have they tha foroe of a deoree. 
They are purely exeoat'vo ordee.^ an i the Otvil Courts 
have no tight to sit in judgmeat up.}n theoi. [p. y55, 

ool 2-3 

A patty dissatisfied with suoh an order may file a 
suit in the Civil Court, not to set aside the order, but 
the superior holder to reo>ver suoh amount as he 
may deem still due to him and the inferior holder to 
teoovet the amount levied from him in excess of 
what was due [p ^56, ool L] 

Appsal from the decree of the Joint Judge, 

Hyderabad. 

Mr. Tahilram Mctniram, for the Appellant. 

Mr. Tolasing Knushalsing, for the Respon¬ 
dents. 

JUDGMENT. —Mir Budho Khan was the 
Jagirdar of certain land in Deh Vagoori which 
he had leased to the respondent (defen¬ 
dant) Pahlumal Ukeraial. Two survey num¬ 
bers of the Jagir h nd had been let for culti¬ 
vation for 1916-17 to Sot Khan appellant 
plaintiff by Usman deceased who was the 
maurusi hari thereof. In his plaint Hot 
Khan stated that he paid Rs. 12 as lapo for 
the two survey numbers and the other dues 
were payable according to the usage prevail¬ 
ing in the jagir but that the lessee Pahlumal 
insisted on enhanced rates and made a writcen 
application to tne Mukktiarkar under sec¬ 
tion 86, Bombay Land Revenue Code, asking for 
assistaboe in recovering dues at certain rates 
irom him and an order vcaa passed tberoon in 


Pahlumal’s favour. Plaintiff’s prayer in his 
plaint was for a declaration that the decree 
(sic) obtained by Pahlumal at the hands 
of the Mukhtiarkar under section 86, Land 
Revenue Code, was nuU and void and for 
an injunction to Pahlumal restraining 
him from executing the decree. The Sub- 
Judge after hearing lengthy evidence as 
to the usage prevalent in the jagir in 
respect of rates of payment of tlie various land 
dues, came to the conclusion that the decision 
of the Dlukhtiarknr in acceding bo blie appli¬ 
cation of i^ahlumal was erroneous and direc¬ 
ted it to be set aside. On appeal the District 
Court of Hydrabad was of opinion that the 
trial Court was not competent to set aside an 
order passed under section 86 of the Land 
Revenue Code and that the suit could not be 
entertained in the form in which it was 
brought and allowing the appeal, dismissed the 
plaintiff's suit. He now comes before us on 
second appeal. 

The object of sections 86 and 87 of the Land 
Revenue Code is to enable superior holders to 
recover rent or land revenue expeditiously 
when their title is clear, by a written applica¬ 
tion to the Collector, but the orders passed on 
such applications are neither decrees nor have 
they the foroe of a decree. There can be no 
doubt in the present case as to Pahlumal being 
the superior holder as the lessee of the Jagir 
land and entitled in that capacity bo recover 
the land revenue, whereas Hotkhan was the in¬ 
ferior holder. It was, therefore, quite open to 
Pahlumal to seek assistance of the Revenue 
Officer in the form presoribed by section 86, 
But the order of the Mamtatdar on 
Pdhlumal's application was in no way con- 
olusive. Clause 4 of section 87 states in clear 
terms. “ Nothing in this section shall pre¬ 
vent either party from having recourse to the 
Civil Courts to recover from the other, such 
amount as he may deem to be still due to him, 
or to have been levied from him in excess of 
what was due, as the ease may be.” There was 
no necessity, therefore, for Hotkhan, though 
the Mamlatlars order was adverse to him. to 
sue to set it aside, nor was he estopped by the 
order from having recourse to a Civil Court. 
The suit, therefore, to have the M.aml itdar's 
order set aside was misconceived, the 
Mamlatiar's order may be right or wrong, 
but it is purely an executive order 
and the Civil Courts have no right to 
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eib in juigmoafc upon it. In tormg of siftct’oa 87 
the Collector or any Revenue Officer to 
whom powers under section 87 are delegated, 
on an application under seotioa 86, does one 
of two things, if he hnds that the question at 
issue between the parties complicated or 
difficult, he refuses the assistance sought but 
if the question is simple he grants it. The 
party dissatisfied with his order may then file 
a suit in the Civil Court, not to set aside his 
order, but the superior holder to recover such 
amounts as be may deem still due to him, 
and the inferior holder to recover the amount 

levied ” from him in excess of what was 
due.” The latter’s suit, therefore, becomes 
one ‘ for the recovery of moneys bad and re¬ 
ceived.” But the plaintitl Hotkhan has coma 
to Court to have the order of the Mamlatd ir 
canoeiled and the Subordinate Court has given 
him a declaration setting aside the Mamlat- 
dars order which be had no jurisdiction to 
do. No doubt Hotkhan apprehended that 
after the Mamlatdar’s order, the next stop 
would be to recover from him land revenue 
in excess of what be contended was due, and 
in resorting to a Civil Court he was prompted 
by the natural desire to stay execution ol the 
order. But in terms of section 67 his cause 
of action arises when a sum in excess of what 
he contends is due is levied from him. It is 
at this stage permissible to him to have 
recourse to the Civil Courts, not for cancelling 
or amending the order of the Revenue Officer, 
but for the rolund of the amount levied from 
him in excess of what was actually due. 

We, therefore, dismiss this appeal but in the 
circumstances of the case we direct each party 
to bear bis own costs on this appeal. 

Z. K. Appeal dismissed. 


PATNA HIGH COURT. 

First Civil Appeal No. 67 op 1921. 

March 6, 1924. 

Present :—Mr. Justice Das and Mr. Justice 

Bobs. 

Syed HASAN IMAM AND OTHERS 

Plaintiffs —Appellants 

versus 

DEBI PRASAD SINGH— Defendant— 

RESt-ONDENT. 

Civil Procedure Code {Act V oj 1908), 0. VllI, r. ‘i 
—Linitt/iiion, ptca o/—Omissi(m to date /aefs— 
General pL'a- ejfect of — Limitaticni Act {IX oj 1901*), 
Sch. Z, Art. 8 !—Failure to render accounts—Refusal 
to render accounts 

The plea of limitati a plea ia bar of the suit 
and ualo-^!^ the necessary faot>a a'e stated by the 
defeodaab in the wtitien atatemeut to raise a sab- 
atantive deleoce of limitation, a general sUlement 
that the suit is baired by limitation means that on 
ibo face of the plamt the suit is so barred, [p. 957, 
ool. i ] 

'i be que^ioQ whether the failure of an agent to 
render Hooounts amounts to a refusal within the 
meauiug of Alt. 89 of Schedule I to the L’mitation 
Act depends upon the oiroumslances of each case 
[p i>57, ool. ii.j 

Ibe “ putting ofi" of the rendering of accounts by 
an ageut is equivalent to po'tponemeutand postpone- 
luent implies an Admission that the account is due 
and Will be reudeied. [p. U5'i, ool. *4.] 

Appeal against a decision of the Officiating 
Subordinate Judge, Patna, dated the 21st 
December 1920. 

Messrs MuUick&nd Skiveshvtar Dayalt 
for the Appellants. 

Messrs. L. N. Singh and Syed Nurid fiasiflrt, 
for the BespoLdent. 

JUDGMENT, 

Ross, J. —The learned Subordinate Judge 
has dismissed the major part of the plaintiffs 
olaim for accounts against the defendant on 
ground of limitation, The defendant was the 
Tahstldar ot Karanpura, a village in the estate 
represented by the plaintiffs from 1900 until 
the 14th December 1917, The suit was 
brought on the 5th December 1919. The 
learned Subordinate Judge has limited the ao* 
count to the year 1917, and the plaintiffs file 
the present appeal. 
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The suit is j^ovonioil l>y Artioie ^9 of '"^oho* 
dule I to the rjimibatiion Aot. Che period of 3 
years limitod by tliiit Arbiolo bo^ius to run 
when the acoo'iut is, dufins the oonbimianoo 
of the agenoy, detnftoded and rofused, or, 
where no euoh doDQ vnd is made, svhon bhe 
agenoy terminattrs. Time would, fehor<^foro, 
begin bo run in the present case from the 
14bh Dooember 1917. unless during the con- 
tinuanoo of bhe agenoy an aooouub was de¬ 
manded and refused. The maborial parts of 
the pleadings on his question are as follows. 
In paragraph 5 of bhe plaint it is said that. 

“ Some days before ho was dismissed bhe 
Bai Saheb asked him bo render acoouob ; bub 
he went on putting oil the mabb-^r from day 
to day and did always promise bliab he would 

render aocounb.” 

Paragraph 1 of blie written statement is that 
the suit has nob been properly framed and is 
barred by limitation, and in paragraph 10 it 
is said that on bhe expiry of bhe year this de¬ 
fendant used bo render aocounts. Now bhe plea 
of limitation is a pica in bar and there are no 
facts stated bo raise a substantive defence of 
limitation. Therefore, paragraph L of the writ¬ 
ten statement must he read as moaning that 
on the face of bhe plaipb the plainbifTs suit is 
barred. This plea macilestly fails because bhe 
allegation in the plaint is that bhe dateudanb 
promised to render acoouabs. Moreover, the 
substantive defence, which has been dis¬ 
believed by the learned Subordinate -ludge, is 
that in fact accounts were rendered, in bhe 
words of the Judicial Committee iu Nobin 
Chandvd v. Chandra Slaldab (!)■ 

“ The statement of objections on the part 
of respondent does nob allege that there has 
been any demaud and refusal of acoounts. 

The learned Subordinate Judge, however, 
has based bis decision on certain statements 
of the plaintiffs’ witnesses. Plaintiffs witness 
No. 3 said in cross-examination. 

“Before the trust, defendant was asked 
several times to render accounts but I cannot 
give any exact idea of the demand, it may 
bo 5 or 6 years before. I think some farw- 
ana was sent to him to render accounts. o 


(1) ee Ind. Oa,9. 1; 44 0. 1: 34 G. h. J JJ’ 

L. T. 480; ai O. W. N. 97 : 14 A D. J. Bom. 

I 4 . B. loaa ; 81 M. Ij. J. 836 ; (i9l6j 3 M. W. N. 665 , 

6 Ii. W. 462 (F.a). 


my presouoe dofenl'iint was asked to render 
accounts some time.’ 

In m-oxaminatiou lie said, 

Defendant was a*^knd bo render account 
ropeabodly and lie pub it otf hut never rofused 
bo render account.” 

Plaintiff's witness No. 5 also says that 

“ Defondanb was asked to render account 
bub he woub on putting olf the matter. 

If it is open to tlio defence to raise this 
substantive plea of limitation on these 
stab'ments of bhe plaiubdfa’ witnesses, bhe 
effect of those statements must he taken to 
be merely this ; that demands were made 
and the defendant pub bhe matter off. The 
learned Sunordmato Judge lias relied upon 
Miuhisulan Sew v. R^kUa^ Cha'idra Oas ,1). 
In tiiat case the deleudant was called upon bo 
explain his papers and did not respond to the 
cal!. Apparently he did nothing and kept 
silent and this was oonstruel as a refus.al. In 
Bkabat irini. D-ihl V. Sheikk JJ iha lur Sarkar 
(3), it was pointed out that the question 
whether the failure of an agent bo render 
accounts amiunts bo a refusal within the 
meaning of Aribide 3;). d- peuds upon the 
circumstances of each case. In my opinion t^ere 
was in this case no refusal by the defend- 
daub. The expression ‘ putting off has been 
interpreted by this Court Iu Nawah Chou- 
dhury V. Lok Vnih Singh (4), as equivalent 
bo postponement, and postponement is by 
Qo means bantamounb bo refusal, on bhe 
contrary it implies an admission that an 
account is due and will be rendered. 

In my opinion, therefore, limitation in this 
case runs from bee data of the termination of 
the agency and the suit is within time. 

On the merits of the case it was argued 00 
behalf of tue respondent that the defendant . 
bad actually submitbed accounts, and referene 
was male to the evidence. This matter has 
been fully discussed by the learned Subordinate 
Judge and hie reasoning is so oonvinemg that 
it is unnecessary to go into the evidence. AU 
bhe proofs that might have been expected to 
be forthcoming if accounts had in fact bean 
rendered are absent in this case; and the learn¬ 
ed Vakil for the respondent did not meet any 

( 3 ) 80 Ind. Gas. 6^7: 43 0. 249 ; 23 0. L- J. 652 ; 
19 0. W. N. 1070 

18 ) 5* Ind. Osa 6 6 ; 80 0 I*. J- 90. 

(4) 49 lad'Oaa -670. 
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of bbo argumoobe of bhe loarned lower Court. 

I would, therefore, decree this appeal and 
decree the plaiubilT’s euib io full. There will 
ba a proliiomary decree for accouQta from 
1307 to Ajk in l3'24, inetoad of for the limited 
period allowed by blie Subordiuabe Judge, and 
the Commissiouer will take the accounts for 
the GDtire period claimed. 

The plaintlli's are eablbled bo bhe costs of 
this appeal. 

Das, J. —I agree. 

N. H. Appeal allowed. 


SIND JUDICIAL COMMISSIONER S 

COURi’. 

Original Civil Suit No. 1255 op 1920. 

April 7, 1921, 

PresentMr. Madgavkar, A. J. C. 

Tj. COLLINo—Plaintiff 

versus 

CHARLES BOOTH & Go., Ltd- 

Defendants. 

Civil Procedure Code {Act V of 190^) 0 VI, rr. 4, 5; 
0. VH, r. 11 —Sait for damaQes for wrongful djs- 
mi-isal — P'lrltctlars of defence R'jection of plo.tnt^ 
Caiisc oj aettim, abbcnce of - Duty of Court. 

The power conferred by 0. VII r. II (6) of the 
Civil Procedare Code ehoald be exercised with great 
oiroaui'ipeoti >a aod only if iha Coart is satisfiei 
than eveu if oho pUiatid proves all the alleg-4tioQs of 
faot he sets forib ia the plaiot, he woald still not be 
entitled to any relief whatever, [p. 959, uol. 2.J 

. Moore V. Latos'm, (1916)31 T. L. R. 418; Fraser 
7. Pape, (1904) 91 h. T. 840; 30 T. L. R. 7d8, 
referred to- 

The rule doe^ not justify the rejection of a plaint 
in part. Where tho onus of estabdsh'ng a positive or 
negative allegation lies upon tbe plamtid the Court 
will oroer the defendant co give partioalacs of his 
traverse of tnat allegaUon. [p. 960, ool. 1.] 

Weinbergers. Inglia, (1918) 1 Ch 193 ; 87 L.J. Oh- 
14S ; 11-^ L. T -20-: S J. IfiO . 34 T. L. R. 104 ; 
Weinberger v Inglis, (191‘J) A 0.606; 33 L.J. Oh. 237; 
1-il L. T. 05 i 63 d J. 491 : 35 T L. R. 399, relied 
on- 

Alwan V. Oppert, ( 901) 70 L J. K. B 746 ; 2 K B. 
576; 84 Li* T* 8:18 ; 6 Monsoa 316, refected to. 


In a suit to recover damages for wrongful dismissal 
of'the plaintiff by the direotjrs of the defendant Com¬ 
pany in the allegei exercise by them of the powers 
oonfsrred on them by the agreement of service enter¬ 
ed into by the plaintiff, the plaintiff cannot call upon 
the defendant for a statement of pariioulacs of the 
reasons why the direitors ooosidered the plaintiff un¬ 
suitable, or adduce evidence to show that these rea¬ 
sons were wrong or in sufficient and cannot ask the 
Court to substitute iteelf for tbe directors to decide 
how fat these reasons were good, bad or indifferent. 
All that he can ask tbe Court in oases ot this obarao- 
ter is whether the action of the directors was an 
honest and bona fide exercise of their powers under 
the agreement, [p. 960, ool. 1.] 

Cassel V. Inglis, (1916) Q Ch. 211 ; R6 L. J. Ch. 669 : 
114 L. T. 935 : 92 T. L. E 565; Diggle v. Ogston 
Motor Co,. 11916) T. W N. 87 ; 84 L. J. K. B 
2165 ; 112 L T. 10-29, relied on. 

Mr. T. G. Elphinston, for the Plaintiff. 

Mr. IV. Gregory, for bhe Defendants. 

JUDGMENT. —Suit for damages. By 
an agreemenfc. dated the 8bh September 1919, 
the defendants Messrs. Charles Booth & 
Co., engaged the plaintiff L. Collins for a 
period ending on 3lsb May 1924 to assist them 
in their business in India and in particular to 
create and manage branch establishments in 
Karachi and Amritsar, on a salary of Rs. 2,500 
per mensem plus 15 per cent of the net profits 
earned by tho Amritsar and Karachi branohes. 
Under clause 11 of the agreement the defend¬ 
ants were entitled to put an end to this agree¬ 
ment at any time by giving the plaintiff three 
months’ notice in writing if the directors of 
the Company considered bhe plaintiff unsuita¬ 
ble for his duties. On the 2Qd November 
1920, bhe defendants gave the plaintiff a 
notice, Ex. A, filed with bhe written state¬ 
ment determining his services,...On 19th 
November 1920, bhe plaintiff filed his present 
suit claiming Rs. 70,000 from the defendants 
for breach of the agreement. The defendants 
demand particulars as bo how this amount is 
made up on bhe ground that they are not 
specific. But apparently the plaintiff’s salary 
alone at bhe rate in the agreement from Isb 
February 192Jto Slsb May 1924 amounts to 
more than seventy thousand rupees. 

The defendants contend inter alia that their 
action was within their powers under Cl. II 
and tbe plaint discloses no cause of action 
and the suit must, therefore, fail 
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The foUowmsi isinos wore frarao^J 

1. Whether tho euit is nob maiubaiaable l)y 
reason ot the defendants beiuf:^ sued as Charles 
Booth & Co., Lhil, iooorporatod in India 
having its registered olTioe at Calcutta by their 
manager of Karachi branch whoever he may 
be residing in Karachi ? 

2. Whether the plaint discloses no cause 
of action and tho suit is not maintainable!^ 

3. Whether the plaintilT is eutitl ‘d to par¬ 
ticulars as bo why the directors of the defend¬ 
ants considered the plaintiff unsuitable for 
bis duties within the meaning of Cl. 11 of 
the agreement between the parties*? 

4. Whether the defendants were guilty 
of breach of contract by their action on 2nd 
November, 1920 ? 

5. To what damages, if any, is the plaintiff 
entitled ? 

6. General. 

Issues Non. 1, 2 and 3 were set down for 
preliminary l^earing at the request of the de¬ 
fendants and have been argued and I proceed 
to record my findings on them particularly on 
issue No. 2. 

As regards the first issue the plaintiff has 
amended the description of the dofendants in 
the plaint and the defendants have consented 
to this course. The first issue, therefore, does 
nob remain and is struck off. 

Issue No. 2.—The question in this issue is 
whether the plaint discloses no cause of action 
and whether the suit should, therefore, be dis¬ 
missed under O. Vll, r. 11. The Court has 
bad the benefit of exhaustive arguments on 
the question of law as between master and ser¬ 
vant and dismissal and damages. These argu¬ 
ments are, however, really directed towards 
issue No. 4 rather than towards the second 
issue. It is admitted that the defendants gave 
the plaintiff the notice Ex. Aon the 2Dd No¬ 
vember 1920 and terminated his service. 
The plaintiff contends that their action in 
these two respects was nob legally justified 
and did not fall within their powers under 
Cl. II of the agreement. The defendants 
contend that it did. It appears to me clear that 
whatever the facts and the law in favour of 
each party and whatever the ultimate oonolu- 
sion, in oases such as the present one, the 
plaintiff must be allowed to lead evidence and 
prove his ease. The present case is hardly 
one in wbioh it can be said that the plaint 
disoloses no oanse of action, and the defend¬ 


ants arc not justified in asking ’tho Court to 
reject the plaint. In fact oven upon the argu¬ 
ments of the defon lants, biie plaintiff would he 
entitled to two months’ salary and fifteen per 
cent, commission for throe m'inths from the 
date of notice. Tlie salary for November was 
paid to the plaintiff on the 30th ^-ovember. 
As regards the salary for l)6oeinl)i!r and Janu¬ 
ary, tho defendants allege tliat they were wil¬ 
ling bo pay and have deposited it in Court and 
tho plaintiff has wiblidrawn the amount. As 
regards commission the d-Jeudants contend 
that tho Karachi and Amritrar branches sliow 
no profit, bub a loss, therefore, tho plaintiff is 
nob entitled bo any sum in reepoob of commis¬ 
sion. Accepting for a moment blie truth of this 
allegation for blie defendants, the fact remains 
that on the date of tbo plaint, the plaintiff by 
the defendants’own admission remained entitl¬ 
ed to three months’ salary and account in 
respect of commission, if any, if he chose. It 
follows, therefore, that there was‘a cause' 
of action adm ttedly in n-spect of a portion 
at least of the period for which the plaint¬ 
ilT claims. In view of this finding it ap¬ 
pears to me advisable not to go at length 
into the aiguments on both sides, which as I 
have said above, are more appropriate in my 
opinion to issue No. 4 than to issue No. 2. 
The rule in England as far as I am aware has 
been as in India, Vis , to exercise the powers 
under O. VII, r, 11 with ginab circumspec¬ 
tion and only if the Court is satisfied that 
even if the plaintiff proves all the allegations 
of fact be sets forth in the plaint, he would 
still not be entitled to any relief whatever. 
Thus r. 4 of O. XXV of the Judicature Act 
gives the English Courts larger powers, as it 
provides firstly that a pleading may be struck 
off and secondly that it may be struck off on 
the ground that it disoloses no reasonable 
cause of action. The rule was nevertheless nob 
acted upon in Moore v. Lauson (1); and it has 
only been acted upon in plain and express 
cases. That was also the view adopted by 
Collins, M. R. in Fraser v. Pape (2). It was 
held by the Allahabad High Court in Baghu- 
bans Puri v. Jyotis Sw-irupa (3), that the 
rule in India does not justify the rejt otion of 
a plaint in part. It is further to be observed 
that the defendants did not ask for the trial 

(1) (1916) 31 T. L. B. 41ft. 

(9) riooi) 91 L T. 840 ;90 T. L R. 798. 

(8) 29 A. 825 : A. W. N. (1907) 68. 
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of the fourth issue as a preliminary issue, and 
the Court cannot therefore be asked at this 
8tai»e to express an opinion without evidence 
which the plaintiff desires to lead on the main 
point in issue between the parties, viz.t 
whether the defendants’ acts did or did not 
fall within the-r powers under Gl. II. I 
must, therefore, find on issue No 2 that the 
plaint discloses a cause of action and the suit 
is maintainable. 

On the third ?sswc.—There has been a 
keen contest between the parties as to whe¬ 
ther the defendants can be compdled by the 
plaintiff to furnish particulars of the grounds 
why tho defendants professed to consider the 
plaintiff unsuitable for his duties. Whatever 
the case may be, in suits such as Alman v. 
Opve't (4) as regards the grounds which led 
the directors to make a false statement in 
the prospectus of a company the general rule 
is laid down by A^tburv, J. in "^Veinherger v. 
Inglis (5’ that “whore the onus (f establishing 
a positive or negative allegation lies upon the 
plaintiff, the Court will not order tho defend¬ 
ant to give particulars of bis traverse of that 
allegation.” This view was confirmed by 
the Court of Appeal and was upheld in 
the House of Lords Weinberger v. Inglia 
(6) which held that the question in these 
cases was whether the defendants had 
boni, fide exercised the discretion conferred 
upon them and were not shown to have acted 
arbitrarily or capriciously. Following the 
rule, I am of opinion that the plaintiff can¬ 
not call upon the defendants for a statement 
of particulars of the reasons why the direc¬ 
tors considered the plaintiff unsuitable, or ad¬ 
duce evidence bo show that these reasons 
were wrong or insufiBcient and cannot ask the 
Court to substitute itself for the directors to 
decide how far these reasons were good, bad 
or indifferent. All that he can ask the Court 
in oases of this character is whether the ac¬ 
tion of the defendant was an honest and bona 
fide exercise of their powers under Cl. 11 
of the agreement : Gasiel v. Inghs (7), Diggle 

(4) (1901) 70 L. J. K. B. 7i5 ; 2 K B. 876:84 
L. T. 828 : 8 Mao^onSlR. 

(5' (1918) 1 Oh. 1S3 ; 87 L. J. Oh. 148 ; 118 Ii. T. 
208 ; 62 S. J. 160 ; S4 T. L R 104. 

(6) (19'9) A 0. 606 ; 8S L J. Oh. 237 ; 121 Ii T. 
65 : 63 S J. 4 a ; 35 T L. R. 899. 

(7) (l .16) 2Ch 211 : 86 L. J. Oh 569 ; 114 L. T- 
938 : 32 T. L. B. 558. 


v. Ogston Motor Go., (8). In the present 
case while the plaint does not admit that 
these reasons come within the powers 
of Cl. 11 there is no clear denial of 
bona flies in the plaint itself. In the ooursd 
of arguments reference was made to a letter 
to the defendants from the plaintiff’s counsel 
the day after the notice hinting apparently 
that the real motive of the defendants was to 
save their pockets by engaging a manager on 
smaller pay That circumstance, however, 
does nob alter the legal p.osibioo nor does it en¬ 
title the plaintiff to call upon the directors of 
the Company to give particulars. 

The only question which remains for me to 
consider after my finding in the negative on 
the third issue is whether tho plaintiff should 
be granted an issue about the defendants 
action other than issue No. 4. 

The plaintiff ’s counsel desires to ask for an 
amendment of the plaint questioning the defen¬ 
dants’ bcna fi ies in the sense of bis letter of 
the 3rd November. It appears preferable 
therefore to reserve the question of further 
issues until the plaintiff has pub in the prayer 
for the amendment of the plaint and both 
sides have been heard on the point. 

z. K. Order accordingly. 

i8) (1915) T. W. N. 37 ; 8i L. J. K B. 2166 ; 112 
L. T. 1029. 


LAHORE HIGH COURT. 

Second Civiu Appeaij No. 801 op 1920. 

November 13, 1928. 

Present ;—Mr. Justice Scott-Smith and Mr. 

Justice Fforde. 

CDB RAM and another—Plaintiffs 

—Appellants 

versus 

ATMA RAM and others—Defendants 

—Respondents. 

Pre.emplion^Porlion of properly soli iransjerrsi by 
vendee^Suii for balance, whether jnaintainable. 

Defendant paroba«ed certain property and sold a 
portion of it to M, who aeaerted a right of pre-emp* 
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tloa. PUInkifl thoo «aed to pre-emot the portion 
tet-^ineA by the dfl(oad»ot, jvnd the lnHer obiO'^tei 
that a salt for pre emp» ion of a pittton of the pro¬ 
perty parohafiod by him watt not maiatvinable : 

Heldt that tbe defendant him=>olf haviog parted 
with a po'Hon of the rroperty to ^1. oonld oot objeot 
that a suit for pre-ernp'ion of the balanoo retained by 
him did not lie [p 9‘^2, ool 1.] 

Shcob?toros i?a* v.Jiaoh Rat, ^ A. 4'''9 ; A. . N. 
9U ; 6 <nd. Deo (N. S) 17fi; /?am Nath v. 
Badri Narain, 10 A. 119 ; A. W. N. 1097) 20; 9 Ind. 
■Deo. (n. S.) 98, relied on. 

Faff^A Ckand v. Nihal Sinqh. 106 P. P IfiflO; Haffo 
y. DayaU 34 P. R. 1903; 61 P. L. R. 1903. referred to. 

Appeal from the decree of felie District 
Judge, Ambala. dated the Sod February 1920, 
reyersing that of the Subordinate Judge, let 
Class, Ambala, dated the 26th June 1919. 

Mr. Jngan Nath, for the Appellants. 

Mr. G, C. Narang, for the Respondents. 

JUDGMENT. —The material facts of the 

case out of which the present second appeal 
arises are as follows : — 

On the 18th March 1918 Ram Singh sold 
certain bouse property to Atma Ram aud 
Janki Das. On the l6th July 1918 Jankl Das 
sold his half share to Afcma Ram and on the 
same day AtmaRam sold a portion of the pro¬ 
perty to Mukand Singh, defendant respondent, 
on the latter asserting his right of pre-emption. 
Ude Ram and another then brought the present 
suit for pre-emption of the part which Atma 
Ram had not sold to Mukand S’.ngh. The urst 
Court decreed the claim, and both the parses 
appealed to the District Judge who held that 
Mukand Singh, who had a right of pre-emption 
not having pressed his claim to the whole of 
the property sold, had lost his right as a pre- 
emptor and that the plaintiffs, therefore, could 
and should have sued (or the whole of the P''®' 
party sold and that they were nob entitled to 
pre-empt a part only. He accordingly dism-s* 
sed the plaintiff's claim, and they liave coma 
up on second appeal to th's Ooarb. 

It is common ground that the general rule 
is that the pre-emptor must take over the 
bargain as a whole, and that he is not entitled 
to sue for a (part only, when he is entitled 
to sue for the whole.* Ellis in his law 
of pre-emption, 4th Biitioo, points oat at 
I 0—191 


pages 147 H seq. that this general rule is 
Uraitol to certain oases which he details. 
The pres'^nt case does not appear to be cover¬ 
ed by authority. Counsel for the respond¬ 
ents cites F‘t>eh Chaa'l v. Nihal ^ingh fl) 
and Hall a v Davnl f2\ as authorities for the 
proposition that a pre-emptor cannot relinquish 
his claim to a part of the property sold, and 
that if in buying property to which be has a 
right of pre-emption he associates himself 
with a stranger who has not such a right, he 
loses his right of pre-emption. In accordance 
with these authorities it appears that Mukand 
Singh, who had a right bo pre-empt the 
whole property, by taking only a portion 
from Atma Ram, lost his right of pre-emption 
and, therefore, the plaintiffs could have 
brought the present suit for the whole of 
the property sold. The question, however, 
is whether bhay were bound to sue for 
the whole of the property. Counsel for 
the appellants has cited the case of Sheobharos 
Rai V. Jiach Hat f3). in which Mahmood, J. 
said that the principle of denying the right of 
pre-emption except as to the whole of the 
property sold, is that by breaking up the bar¬ 
gain the pre-emptor would be at liberty 
to take the best portion of the property and 
leave the worst part of it with the vendee. 
He said that the rule applied only to_ those 
transactions which while contained in. one 
deed, could not be broken up or separated, and 
that it should be limited bo such bransaobions, 
and the reason of it does not exist where the 
shares sold are separately specified, and the 
sale to the stranger is distinct and divisible, 
though contained in the same deed as the sale 
to the co-sharers. In that case the sale was 
to persons having a right of pre-emption and 
bo a stranger who had no such right, but the 
shares sold to each were distinctly specified 
and it was held that in such a case the suit 
could not be brought in regard to the portion of 
the property sold bo the persons who had right 
of pre-emption. This case was followed in Bam 
Nath V. B idri Nrrain U), Dr. Narang who ap¬ 
peared for the rofipondenls admitted the force 
of these auobonties, hut '?iid tliat they did oot 

(1) P R. 1880. 

(2 84 P. R. 1 lOS; 64 P L. R. 1903. 

(S) 8 A. 462 ; A. W. N. (1830) 214 ; 6 Ind. Deo. 

19^. 148 : A. W. N. (1897) 20 ; 9 Ind. Dw. 
(N.B.) 98. 
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apply feo the present case, because the original 
sale was not one of specihcd por’^ions to Atma 
Earn and Mukand Singh. They are not on 
all fours with the present ease, but in our 
opinion the principle of them should be made 
applicable to it. Atma Bam having himself 
broken up the property sold by parting with a 
portion of it to Mukand Singh who had a right 
of pre-emption has no grievance when the 
plaintiffs sue him for the remainder of the 
property. He would not gain anything by 
plaintiffs suing not only for the portion of the 
property left with him but also for that sold 
by him to Mukand Singh. This is not a case 
where the plaintiff is seeking to pick and 
choose part of the property in the possession 
of the vendee. The vendee himself having 
parted with a portion of the property does not 
suffer in any way whatsoever by plaintiffs nob 
suing for the whole of it. The reason for the 
rule that the pre-emptor must take over the 
whole of the property sold no longer exists. 
The giving of a decree to the plaintiffs will 
not involve any breaking up of the bargain as 
understood in the law of pre-emption because 
it has already been broken up by Atma Ram 
himself in selling a portion of the property to 
Mukand Singh. 

We, therefore, accept the appeal and setting 
aside the decree of the District Judge remand 
the case to him for redeoision of the parties* 
appeals lodged in his Court. Stamp in this 
Court will be refunded and other costs will ba 
costs in the cause. 

z, K, Appeal allowed, 

Ca^e remanded. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 18 op 1917. 

July 5,1920. 

Present :— Mr. Kincaid, J. C., and 
Mr. Kennedy, A. J. C. 

Seth KHEMCHAND RAMDA3— 
Plaintiff—Appellant 

versus 

M0H30N SHAH and others— 
Dependants—Respondents. 

Transfer of Property Act (17 of 1883) s$. 10,14— 
Limilation Act (fX o/ 1903 8ch.l,Arit 10, 118«- 
Construction cf documcnt^Covenani hy vendee to give 
right of first refusal to ven^r and his hHrs, validity 
of—^Remoieness^Rcstraint on alienation^Suit to 
enforce covenant—Limitation. 

The vendee of a hoa^e oovenanted to live In the 
hoaflo himself and when he wanted to sell the house 
to give the right of first refusal to the vendor and hia 
heirs at a oertain prtoe, and to sell the houee as a 
whole and not piecemeal In a suit by the vendor to 
enforce the covenant against the vendee himself: 

Held, (1) that the oonvenant was not void for re¬ 
moteness nor did it oSend against the provisiona of 
seotioo 10 of the Transfer of Property Act. 
Cp 964, col 2,andp 965, ool. 1.] 

South Easfenx Railway v. Associated Portland 
Cement Manufacturers, (1910) 1 Ch. D 19; 79 L. J. 
Ch. 150 ; 101 L. T. 865 : 74 J. P. 91 ; 54 8. J. 80 ; 
96 T. li. R. Cl, veiled on. 

Karim Bakhsh Khan v. Phula Bibi, 8 A. 109 ; A. 
W. N. (1886) 94; 4 Ind. Deo. (N. B ) 1116 : Ramasami 
Pattar v C^wnan Asar*, 24 M. 449 ; Nahin Chandra 
Soot V. Nabah Ali Sarkar, 6 0. W. N. 343, distia- 
guiabed. 

That the suit was not one to enforoe a mere right 
of pre emption but waa a sniMor apeoifio perloimanoe 
and was governed by Article llS of Schedule I to the 
Limitation Act. Cp 966, ool. l.j 

Appeal from the decree of the Assistant 
Judge, Sukkur. 

Mr. Dipohani*Chandumal, (oT the Appel¬ 
lant. 

Mr. Bupehand Billaram, for the Respond¬ 
ents. 

JUDGMENT. —The facts of the appeal 
are shortly as follows 

The plaintiff Kbemohand Bamdas is a bania 
of Shikarpur. Near him lived one Hajausbib 
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Haiansbah’s family bree bo far as is noeOBsary 
to the purposes of this oase is as follows :— 
Hajansbah, 

Defendant No. 3—Bibi Kezbanu. Dofeodant 

No. 1 Mian Mobeonsbab 

Cbulalsbab. 

JabaoBbab, 

Defendant No. 2. 

On Hajanshab’s death bis bouse passed to 
bis son Jahanshab who sold it to bis mother 
the defendant No. 3 by a sale-deed dated 9bh 
March 1907. Defendant No. 3 re-sold the 
house to plaintiff and bis unde Kbiomal by a 
deed dated 29bb February 1908, Alterwards 
the defendants Nos. 1 to 3 refused to 
vacate, so Kbiomal and the plaintiff died 
suit 297 of 1908 to ejeot them In the course 
of the suit Kbiomal died. Since be and bis 
nephew bad been joint the suit came to 
be continued in the name of the plaintiff alone. 
But before it terminated plaintiff came to an 
agreement with the defendants. By this 
agreement the plaintiff reoonveyed to the 
defendants Nos. 1 and 2 tho bouse. They on 
the other band agreed, 

(1) To sell the house to Kbemohand and 
his heirs only ; if the sale occurred within 
ffve years the price would be Rs. 1,736 the 
price paid by the defendants. If the sale cc* 
ourred after 6ve years then the sale price 
would be fixed by certain persons named in 
the deed. 

(2) The defendants Nos. 1 and 2 were not 
to alienate the property to any one but 
Khemoband or his heirs unless they refused to 
buy. 

(3) The defendants Nos. 1 and 2 were to 
live in tbo house themselves. 

They were to sell the bouse as a whole 
and not piecemeal. 

In February 1912, the defendants Nos. 1 and 

2 sold half tho house to defendant No. 3, by 
Ex. 66. On the 4th May 1912. she resold the 
said half to one Gopumal, defendant No. 4. 
The plaintiff hearing of the re-sale warned 
Gopumal of his rights with the result that the 
latter filed a suit to set aside tbo sale. The 
suit dragged on for some time until the defend¬ 
ant No. 3 accepted a reconveyance of the half 
house from the defendant No. 4. Thereafter 
the defendant No. S mortgaged the same 
b^f to delehSatitt Nos. 6 and 9. On 6tb 


Oobober 1914, tbo plaintiff filed the present 
suit in the Court of the Sub-Judge of Sbikarpur 
for specific performance of his agreement. On 
the Suth April I9l5, the Sub-Judge, Mr. 
Akhund, found that tho plaintiff had slept over 
bis rights so as to disentitle him to equitable 
relief and dismissed the suit. The plaintiff 
appealed to the District Court. On the 6th 
January 1917, Mr. Tirlthadaa, the Assistant 
Judge, dismissed the appeal. He disagreed from 
the trial Judge’s finding that the plaintiff had 
been guilty of laches but he held that the 
covenant was (1) void for remoteness and (2) 
that it was opposed to the provisions of section 
10 of the Transfer of Property Act. 

The plaintiff has come in second appeal 
here. 

Mr. Dipohand has appeared for the appel¬ 
lant. 

Mr. Rupohand for the respondents. 

Now it must bo admitted that on its face 
there is nothing in the agreement inequitable. 
The plaintiff had bought tho house from the 
defendant No. 3, bub could not get it from her. 
Sooner than carry on protracted legal proceed¬ 
ings, be agreed toreoonvey it bo the defendants 
Nos. 1 and 2, provided they promised him first 
refusal of it. In these ciroumsbanoes we are 
disposed to scrutinize strictly the plea that 
bbe agreement was contrary to law. The two 
objections taken by the lower Appellate 
Court were (1) the covenant was void for re¬ 
moteness, in that it operated not only in the 
lifetime of the plaintiff but for ever and (2) 
the covenant was not one merely to secure a 
right of pre-emption but imposed an absolute 
bar to sell a portion of the property. 

Now section 10 of the Transfer of Property 
Act runs as follows :— 

" Where property is transferred subjeob to 
a condition or limitation absolutely restrain¬ 
ing the transferee or any person olaiming 
under him from parting with or disposing 
of bis interest in the property, the condition 
or limitation is void, except in the oase of ft 
lease where the condition is for the benefit 
of the lessor or those claiming under him, 
provided that property may be transferred to 
or for the benefit of a woman (not being a 
Hindu, Mabomadan or Buddhist), so that sbe 
Bball not have power during her marriage to 
transfer or charge the same or her bencfi^ll^ 
iothrest therein.” 
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The queefcion, therefore, before us is whe¬ 
ther the resale by the plaintiff bo the defend¬ 
ants Nos. 1 and 2 was subject bo any ooudibioa 
or limitation absolutely restraiaing them 
or any persona claiming under them from 
parting with or disposing of their interest in 
the property. It is clear that it was nob. On 
the contrary the sale-deed contemplated the 
transfer by the defendants of the property. The 
only condition Imposed on them was that 
they should offer it bo the plaintiff drsb 
for Rs. 1,736 the price at which be had him¬ 
self sold it bo the defendants. Now it has been 
held in Karivi Bahsh Khan v. Phula Bibi (1), 
that such a condition is not illegal. Tbo 
learned Judge of the lower Court has relied 
on two oases in support of bis view that the 
covenant was bad for remoteness: namely 
Bama Sami Pattar v. Chinnan Asari (2) and 
Nabin Chandra ^oot v. Nabah AH Snrhar (3), 
In our opinion neither of these oases sappoits 
bis view. In Bama Sami Patter v. Ckinnan 
Asari (2), the facts were widely different from 
those in the present case. In 1872, A. mort¬ 
gaged some land bo 8. for Rs. lOO. The mort¬ 
gage-deed gave 3. the right of pre-emption 
of the mortgagor’s equity of redemption 
1873, A. sold his equity to V. and from V. it 
passed to the plaintiff. When the plaintiff 
sued 3. to redeem the mortgage, S. pleaded 
bis oovenant of pre-emption and contended 
that because of it the assignment to V. and 
and to the plaintiff were void. The learn¬ 
ed Judges held that plaintiff was not a 
transferee with nobioe and that even if he bad 
notice, as defendants could no longer bring a 
suit to enforce tbe contract, be could not use 
it as an answer to tbe plaintiff s claim. 

Ayyangar, J. also held that tbe oovenant of 
pre-empbionwas a clog on the equity of redemp¬ 
tion and, therefore, inequitable. It is true that 
towards the end of their judgment both judges 
did refer to the question of perpetuity. But it 
is clear that their observations were obiter dicta 
and Ayyangar J , emphasised this by saying **I 
am gUd to refrain from expressing any opinion 
on this difficult and important questioo of tbe 
application of tbe doctrioe of perpetuities to 
covenants, as it has not been really argued 

(1) e A. loa : a. W. N, (laae) 24 ; 4 Ind Deo 
(N, 6.) 1115 

(2) 24 M. 449. 

(8) 5 0. W. N. 848. 


in this case.** In the case of Nohin Chandra 
Soot and Klahah AliSarlcar (3), a certain Ram- 
kissan sold some land to plaintiff. Subse¬ 
quently the plaintiff reconveyed to Ramkissan 
the land in suit for Rs. 25 on condition that 
if he had bo part with it he should retransfer 
it bo them for the same price. If they refused 
the land, he could then be at liberty to sell it 
to others. After Ramkissan’s death his son the 
defendant No. I sold the suit land to certain 
strangers in spite of the plaintiff s demand that 
he should sell it to them. The judges held that 
the covenant was void for remoteness because 
it sought bo bind the heirs. It is true that 
bore the covenant also seeks bo bind the heirs 
of the parties. Bub the heirs are not in Court. 
It is the original parties who are before ui. 
The finding, therefore, of their Ijordshipa in 
Nobin Chandfa Soot and Nabob Ah 
is not on all fours with the present litigation. 

On the other hand there is the case of South 
Ea-itern Baihviy Company v. A'isociated Port¬ 
land Cement Manufacturers (4). There a Rail¬ 
way Company bought a strip of land from a 
landed proprietor on the uDderstanding that 
the vendor, bis heirs or a*»8ign8 might at any 
time make a tunnel under the railway lino. 
When the heirs of the landed proprietor 
wished bo make a tunnel the Railway Company 
invoked the aid of the law against perpetui¬ 
ties. Bub the learned Judges brushed aside 
the plea on the ground that the Railway Com¬ 
pany was the living covenantor and that in a 
suit against the covenantor, the question of 
perpetuities did nob arise. That as it seems bo 
us, is exactly tbe position here. 

We now oomo to the second point namely 
whether the covenant was void because to use 
the words of the learnrd Judge it imposed an 
absolute bar to sell a portion of the property. 
The wording of the agreement and of the sale- 
deed is certainly somewhat vague. But all 
parties admit that tbe covenant imposes on 
the defendants the obligation bo sell the house 
as a whole or not at all. Here again let us 
consider whether this condition was inequit¬ 
able. Surely not. The plaintiff had no ol-jeo- 
bion to the defendants as neighbours, bub 
when he re-sold the house to them he wished 
bo ensure himself against their selling it to " 
other less desirable persons. So he gob them 

(4) • (1910) 1 Ch. D. 12 : 79 L. J. Oh. 160; 101 L T. 
866; 74 J. ?. 21; 54 S. J. 80; 26 T. L. B. 6h 
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to agree tbafc bhoy woulcl before aellm^ it to 
any one else offer it to bim for Ra. 1,736 and 
also bo agree, so that their previous coven¬ 
ant sbouUl nob be dofi’ated, not to sell 
bbe house by bits. Mr. Rupoband has urged 
that the defendants Nos. L and 2 were each 
restrained absolutely from selling their half 
share of the house. Bub they had no separate 
share of the house. It is clear that they were 
joint owners They jointly sold half of tho 
house to the defendant No. 3. They were bosv- 
ever, restrained from eoUing the house piece¬ 
meal. Was that a violation of section 10? 
We do nob think so. They wore in no way 
restrained from soiling the house as a whole. 
They were only restrained from soiling it in a 

parbioular way. 

Mr. Rupchand has further pressed on the 
Court the view that the suit was time-bar¬ 
red. The suit oame, according bo him, under 
article 10 of the Limitation Act. But in 
our opinion the suit comes under article 11^, 
being a suit for speciho performance of a 
contract. The contract between the par¬ 
ties does nob give a mere right of pre-emp¬ 
tion. It includes a number of other terms as 
well. Article 113 allows three years. Tho 
cause of action arose at the earliest when the 
defendants Nos. 1 and 2 sold half their house to 
defendant No. 3. in February 1912, Tho 
amended plaint was filed in the Shikarpur 
Sub-Court on 26bh October 1914. The learn¬ 
ed Sub-Judge has found that the plaintiff was 
guilty of laches. Bub this finding has been 
set aside by the Court of the Isb Appeal. 
We may add, that to this finding we agree. 

Mr. Rnpohand has lastly urged that if the 
present suit be deemed to be a suit for specific 
performance , then it is open bo the Court to 
grant damages. Bub we are of opinion that if 
the plaintiff has done all that was incumbent 
on bim to do, damages would nob be a sufficient 
oompensatioD to the plaintitf. He has all along 
been anxious to keep the house in suit free 
£• from undesirable neighbonrs. He first bought 
• it. Then when he could nob get posecBsion of it 
i through the action of the veudor, he oompro- 
L mised with them and reoonveyed the bouse bo 
j^fendant on the condition that they in 

themselves or that if they waubed bo sell it 
they should sell it bo him. When defendaobs 
Nos. 1 and 2 sold half of the house to defen- 
dlmt No. 3| he took no exception to the trans* 


action heoausc, although it violated the lofctor 
of their atjrcomonb, tlie defondaiib No. 3 was 
tho mobhor-in-law 'of defendant, No. 2, and 
tboreio'o, one of tho family. Wljeu tho de¬ 
fendant No 3 r-j sold till) liaU to defendant 
No. 4, tho plaintiff threat , nod legal steps and 
forced the defendant No 4 to reconvey the 
half fthare to dofondant No. 3. Wlieu the de¬ 
fendant No. 3 mort^:aged the property to de¬ 
fendants No. 5 and 9 the plaintiff 
brought tho present suit. It is oU-ar that 
the plaintiff’s only wish is to beep his own 
house free from undesirable neighbours and 
that the only way-bo gratify that wish is to 
allow him specific performance of h'S oontraot. 

lb has, however, been urged that the defend¬ 
ants called on the plaintiff by means of cer¬ 
tain notices to buy the house and that he did 
not do so. 

In these circumstances we remand the case 
for trial to the first Court, of the issue 

Was an offer made bo the plaintiff by the 
defendant No. 3 to take the house in mortgage 
or by way of sale? Did iie refuse to do so ? If 
BO was be justified in refusing and what was 
the effect on his claim for specific perfor¬ 
mance? , , 

7 T7 Case remanded. 


PRIVY COUNCIL. 

Appeal from the Punjab Chief Court. 


February 26, 1924. 

PresentLord Shaw, Lord Pbillimore. 
Lord Blanesburgh, Sir^John Edge 
and Lord Salvesen. 

DURGA DEVI and another— 

Defendants—Appellanis 

versus 

riHAMBHU NATH AND others— 

Plaintifes —Bespondenis. 


CuUom^Bindu. Lav)^Aioption—Boy tn^eUed mih 
9 acred thread, wluther can be 

Brahmins of Amriisar^^dvers^i pcssemon’^Fimale 
members oj family allowed to eccupy family house. 


Among Ka«7.mm Brahmins of Amritpat tbe adop¬ 
tion oi a boy, seventeen years of age, who has been 
invested with tba saored thread la valid by oastom. 
[p 9f>9, ool. 2.] 

Maharaj Narainv. Banoji, 84 R R. 1907 ; 112 
p. W. B. 1007, referred to. 
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Where female membera of the family of a deceased 
Hindu ate permitted to occupy the family house by 
the heir of the deceased their possessioo cauaot be 
regcitJed as adverse to the heir. [p. U6 \ col, 1.] 

Appeal from a decree of the Chief Court of 
the Puoiab, dated the 10th ^laroh 1916. 

Messrs, L. De Gruythe}\ K. C., aod J, M. 
Parikht for the Appellacte. 

Sir G. Lowndes, K. C.. and Mr. S. B. 
Bailees, for the Respondents. 


JUDGMENT. —This is an appeal by 
Musammut Durga Devi and her minor son 
Kali Sahai, two of the defendants to the 
suit, from a decree, dated the lObh March, 
1916, of the Chief Court of the Punjab, which 
reversed a decree, dated the Slst July 
1914, of the District Judge of Amritsar, which 
had dismissed the suit. The respondents are 
Shambbu Nath, who is the plaintiff in the 
suit, and Arjan Singh and NabhuMal.who 
are two of the defendants to the suit and have 
taken no part in this appeal or in the litigation. 

The pedigree of the family to which Sbam> 
bhu Nath belonged is as follows :— 
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The suit was brought in the Court of the 
District Judge of Amritsar on the 2lBt Octo¬ 
ber, 1913, for a decree for the possession of 
two bouses, a well, a koth?'i and a shop in 
Amritsar, of which the plaintiff alleged that 
he, as the adopted son of Ram Chand, was the 
owner. Hie case is that he was adopted by 
Pandit Bam Chand in September 1896, who 
was the owner of the property in question, 
and died on the ) 3bh July, 1897. The case 
of the defendants Durga Devi and Kali Sahai, 
her minor son, is that plaintiff was not adopt¬ 
ed by Ram Chand and that the suit is barred 
by the law of limitation. The other two de¬ 
fendants, who have no title if the plaintiff is 
the adopted son of Bam Chand and is not de¬ 
barred from maintaining the suit by the law 
of limitation, did not defend the suit and were, 
by an amendment of the decree of the GMef 
Court, made not liable for costs. 

It will be convenient to consider whether 
Shambbu Nath was validly adopted by Ram 
Chand before ooDsidering whether Sbam- 
bbu Nath’s suit is barred by the law of limi¬ 
tation. 

Shambbu Nath was the third son of Hari 
Bam, a brother of Ram Chand. They belonged 
to a family of Brahmins which came from 
Kashmir and settled in Amritsar in the Punjab, 
and section 6 of Act IV of 1872, the Punjab 
Laws Act, 1872, as amended, applied to that 
family of Kashmiri Brahmins. By that sec¬ 
tion it is, so far as is material to this suit and 
appeal, enacted as follows : ^ 

" 5. In questions regarding sucoessioD,. . 

. adoption...or any religious usage, . . 

. the rule of decision shall be— 

(a) any custom applicable to the parties 
ooDcerned, which is not contrary to 
justice, equity or good consolence and has 
not been by this or any other enactment 
altered or abolished, and has not been 
declared to be void by any competent 
authority ; 

(h) the Muhammadan law, in oases where 
the parties are Muhammadans, and the 
Hindu law, in oases where the parties are 
Hindus, except in so far as such law has 
been altered or abolished by legislative 
enactment, or is opposed to the provisions 
of this Act, or has been modified by such 
custom as is above referred to.” 

The adoption alleged in this suit to have 
bden adopUon appUuAbla by 
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ouabom bo bbe family of Kaalimiri Brahmins 
to which Ram GWand Shambhu Nabh bolong- 
edi and had nob boon altered or abolished or 
declared bo be void. 

At the date of the alleged adoption Sham- 
bhu Nath was 17 years old and ho had been 
invested with bhsacrol thread, that is the 
oeremoDy of Upanayna had already been 
performed upon him. Thore wa'^ no evid* 
enoo as bo what school of Hindu law 
Kashmiri Brahmins living in Kashmir are 
Bubjoob to, and it has not been suggestd 
that this family of Kashmiri Brahmins 
was living in the Punjab subicobto any school 
of Hindu law peculiar to Kashmir. They wore, 
however, Brahmins by caste, and oonsequont- 
ly were Hindus ot a twice boru class. 

Id considering wiiobher a family custom 
as to adoption was proved in tiiis suit, it is 
advisable to boar in m'nd what Lord Back- 
master said in dolivering the judgmoot o! the 
Board in Mdiil Bu^sein Khan v. Bihi So?ta 
Dero, (1) as to the proof of family customs 
in India. Afthrr pointing out that it is in- 
oumbenb upon a plaintiff to allege and prove 
the custom upon which he relies, Lord 
Buckmasber said :— 

“Their Lordships have carefully considered 
the diffiouby ot applying all the strict 
rules that govern the establishment of 
custom in this country bo oiroumstanoea 
which find no analogy here. Custom 
binding inheritance in a prbioular fami¬ 
ly has long been recognized in India 
(see Soore 7 idronath Boy v. Beeramonee 
Burmoneah (2), although such a custom 
is unknown to the law of this ooun-- 
try, and is foreign to its spirit. Cus¬ 
toms affecting descent in certain areas or 
customs affecting rights of inhabitants of 
a parbioular district arc perhaps the 
nearest analogies this country. Bat in 
England, if a custom were alleged as ap¬ 
plicable to a particular district, and the 
evidence tendered in its support proved 
that the rights claimed had been enjoyed 


(1) 48 Ind. Oas. 806 : 45 I. A. lO at 14 ;l6 A. D. J. 

17 ; 4 P. U 27 ; 31 M. L. J. 4B ; 22 0. N. 353 
38 M. It. T. 117 ; 27 0. L. J. 240 ; I P. L- -/O 

Bom. L. fl. 528 ; 46 0. 450 : 12 8. L. B. 1^04 (P 0.) ^ 

(2) 12 Moj. I. A. 81 at p. 91 ; 2 3*t P- 0. »72 . 

2 Bath. P. 0. J. 147 : 10 W. R. 85 P. 0.; 1 B. L. a 
P. 0.20 ; 30 E. B. 371 iP. 0.). 


by people outside the district, the custom 
would fail. This principle, however, it 
scorns to their Lordships, ought not bo be 
applied in considering such a custom as 
the one claimed here, sinoe, if the custom 
wore in fact well established in one par- 
b'oular family, whether it were enjoyed 
or nob by another family, would not affect 
the question, since the custom might be 
ioJependanb in each case, and the evidence 
would not establish that the custom failed 
by reason of the inability to define the 
exact limits within which it was to be 
found wh?Q once it was established that, 
within certain and definite limits, it un¬ 
doubtedly existed.” 

Thore are concurrent findings of the Trial 
.ludge and the Chief Court that Shambu Nath 
was in fact adopted by Ram Cliand, and there 
was evidence upon which those Courts could 
so find, and those findings as to the factum 
of the adoption must bo accepted as conclusive. 
Bach Court also found that the adoption was 
valid but apparently for different reasons. The 
Trial Judge apparently relied for liis finding that 
the adoption was valid, nob upon the evidence as 
to custom, but upon a judgment of the Bombay 
High Court in Lakshmappa v. Ramava (3), bo 
which this family of Kashmiri Brahmins were 
not parties He also referred to Trevelyan’s 
Hindu Family La70, edition of 1908, page 148. 
He did nob, however, express any opinion that 
on the evidence before him in this suit the 
adoption was invalid. Ho, however, dismiss- 
ed the suit on the ground set up by Musam- 
mat Durga Devi and her son in their written 
abatement that the suit was barred by the 
law of limitation. He dismissed ^the suit 
without costs. From that decree Shambhu 
Nath and Musammat Durga Devi and her son 
appealed. The Chief Court found on the 
evidence that by the custom of this family 
the adoption was valid, and that the suit was 
not barred by limitation, and decreed the suit 
with costs. The Chief Court dismissed the 
appeal of Uusammat Durga Devi and her son 

with costs. . . u‘ 

Shambhu Nath, the plaintiff, did nob his 

plaint state in what particular form he had 

been adopted by Ram Chand, bub he alleged 

in his plaint that be was the adopted son of 

Bam Ohand, and that Bam Ohand, son of 

(8) 12 B. H. 0. B. l}64. 
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Par^-Vib Devi Das, by caste a Kashmiri Pandifc, 
rosideiifc of Amritsar, had baen the owner 
of the prop'‘rtv. specified in his plaint, in 
respaot of which he, 3hamhha Natl., claimed 
a deorao for possession. As ohambu Nath had 
been adopted in Saptemhor 18 *6 openly and m 
the presence of many members of the brother- 
hood, the form of his adoption must have been 
perfectly well known in the family and by 
hwammat DarRa Devi. In the written state¬ 
ment which she filed in the suit on beha of 
herself and her eon. she confined herself so 
far as the question of Sbarobhu Nath s adop¬ 
tion was concerned, to a simple denial that 
Shambhu Nath was the ^ adopted son of Kam 
Chand. On those pleadings bhambhu Nath 
was, in order to sucoeed in his suit, bound to 
prove that he had been validly adopted. 

On behalf of Shambhu Nath several wit¬ 
nesses were called, most of whom were mem¬ 
bers of the Biradri. and all of whom, so far as 
appears, were persons of respectability. Some 
of them who were members of the Biradri 
lived in Amritsar, others lived in Lahore. Ram 
Chand was a Guru, bliat is a religious teacher 
and spiritual guide amongst these Kashmiri 
Brahmins of Amritsar, and was obviously 
much respected, and he must have known 
what were the essentials to a valid adoption in 
the family to which he belonged. As has al¬ 
ready been mentioned Shambhu Nath was 17 
years old when the adoption took place, and 
he had been then already invested with the 
sacred thread; those are facte which must 
have been known by the members of the 
Biradri and by other friends of the family who 
attended the adoption, several of whom gave 
evidence in support of his case. 

It is not suggested that any one who attended 
the adoption had questioned in any way the 
right to validly adopt in this family a boy or 
young mao who had previously been invested 
with the sacred thread. Not one question 
was put in cross-examination of any witness 
for the plaintiff to suggest that Shambhu 
Nath could have not been validly adopted be¬ 
cause he had been previously invested with the 
sacred thread, and the oross-f xamioatir n of 
the plaintiff’s witnesses was directed to make 
out a case that the adoption was invalid 
by reason of Shambhu Nath having been 
17 years old when the adoption took place. 
There was abundant evidence that there was 


no limit of age for a valid adoption in this 
family, and the contention that there was a 
limit of age within which a valid adoption 
could be made in this family was subsequent¬ 
ly abandoned. After the plaintiff's evidence 
had been closed, some witnesses were called 
on behalf of Mufsammat Durga Devi and her 
son, who, if their evidence was believed, prov¬ 
ed that a boy of 17 years of age could not be 
adopted. 

One of the witnesses for the defendants— 
appellants was Kishori Lai, a Kashmiri Pandit 
of Delhi. He stated that “a boy who has gone 
through hie janaoo ceremonies (ceremonies of 
investiture with the sacred thread) can never 
be adopted,” and **we follow Mitakshara.” It 
may be mentioned with regard to his evidence 
that the Chief Court of the Puniab had 
held in Maharaj Narain v. Banoji (4). that 
Kashmiri Brahmins of the Delhi District were 
proved to be governed in matters of adoption 
by custom and not by the principles of the 
Mitakshara form of Hindu Law. 

Another witness for the defendants appel¬ 
lants was Mohan Lai, a Kashmiri Brahmin 
of Lahore He stated that “a boy who has 
gone through the jauaoo ceremony cannot be 
adopted.” and "we follow Dharam Shastar in 
matter of janaoo and adoption he further 
stated '* according to Hindu Law janaoo cere¬ 
monies cannot be performed after the age of 
11 or 12 years. I do not know whether there 
is any age restriction as regards adoption. 1 
have not read the Hindu Law.” It is not 
necessary for their Lordships to consider what 
is the law of Mitakshara or of the Dharma- 
Sutras, as the question on which this suit 
depended is one as to a custom of adoprion 
in this family of Kashmiri Brahmins. The 
plaintiff was not entitled to call rebutting 
evidence on the question of adoption as his 
case as to the alleged adoption had been 
closed. 

After a careful consideration of the 
evidence their Lordships have come to the 
conclusion that Shambhu Nath was validly 
adopted by Ram Chand. His adoption was re- 
cogoised as valid by Biradri and by the friends 
of the family, and so far as appears its validity 
was not questioned by any one from 1896 
until the present dispute arose in 1918. When 

(4) 84P. ai907 ;liaP. W. R. 1907. 
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Earn Ohftnd diedi hiB brother Hari Nath and 
two elder bodboE Hari Nath wore living, bub 
it was Shambhu Nath who performed the 
funeral ohsequles of Ham Chand and of Bam 
Ghand’s widow, and on Bam Ghand's death 
Shambhu Nath Buoooeded him as the Guru. 
It was Shambu Nath who gave Musammat 
Durga Devi away in marriage, and it waB 
Shambhu Nath who paid the nob inoonBider- 
able expenses of the marriage. 

The oontention of the appellants that this 
suit is barred by the law of limitation on the 
ground that Mussammat Umraobi, the widow 
of Bam Ghand, and AZ-ussawwiai Indrani, and 
after her Mussammat Durga Devi held adverse 
poBseBBion of the property in suit for more 
than 12 years was, in the oiroumstanoes of the 
ease, in their liordships* opinion, an impudent 
and unfounded oontention of the appellants. 
The family house at Amritsar was naturally 
the proper place in which Umraobi, Indrani 
and Durga Devi until her marriage should 
live. Shambhu Nath permitted them as 
female members of the family to live in that 
house. He had obtained employment at 
Lahore in the service of the railway company. 
The rents of the property at Amritsar ^ were 
trifling and he allowed Umraobi, Indrani and 
Durga Devi to enjoy these rents for their 
maintenance as female members of this 
family. There was no 12 years adverse pos¬ 
session of any of the property in suit. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 

with oostB. 

2 ^ Appeal dismissed. 

Solicitors for the Appellants—Messrs. 
Dotoner & Johnson. 

Solicitors for the Eespondents—Messrs. 
Banken Ford, & Chester. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Original Civil Suits Nos. 25 and 262 
OP 1922 AND Miscellaneous Nos. 86 

AND 92 OF 1922. 

February 6, 1923. 


Present Mr. Raymond, A. J. C. 

TAYABALLY ABDUL HUSSAIN— 

Plaintiff 

versus 

Messrs. JAMBS FINLAY & CO. 

Defendants. 

Court-Fees Act {Vll oj 1870) s. 7 {TV) 

Uclaration a^id injunotton, valuation o/—Arbttratt0i 
and award—Suit to set aside award, mamiamahilt^ 
of ^Agreement to refer suhmxsston wo signed, effect of— 
Suit for declaration, effect of, o»» 

several, whether can he viade on one 

etruction of contract—Dispute arising out of contract. 

Though a party dissatisfied with a private award 
Lhou^a a p / ^ enforce it by the 

ra~ p’“o?ibea by the Indi.n A.bitre- 

tion“ot and thee eontost it by finding sooh ohioo- 
1 on. as are allowed by the law, that remedy is not 
hfe eole remedy and does not take away the remedy 
ocen to him ueder the provisiorxa of aeotion 
P?ooedut8 Code of bringing an action to b®!' 
lirTrS on the ground that no oontraot providing for a 
Xeno^o Ltoration was made or that thb oontraot 
if made was not enforceable by reason Ci fraud or 
misrepresentation.” [p* ool. 1.] 

FirmofJaiNarainBabulaly. 

JanimaU 69 Ind. Cas. 686 : 8 L 296. (1922) A. L B. 
(L.) 869, relied on- 

.opdopn, 

DaUuily « B 10 ; 2 Bom. L. B- 907, 

referred to 

In a suit for a deoUration and for an Injunokion by 
of oon.o,o.ntial relief the plaint.fi the right 
To value bis Claim for the pur^see of OourWees. 
and ?he value for the purposee 'of jurisdiction is the 

eame. fp- 978» 

Tinikriahna Ifaiavan Sawani ^. Janhtbai Sttoram 
Sa“ “ind Cae. 840 ; 44 B. 881 1 99 Bom. L. 

B. 289, relied on. 

Arunachalam ChMy v. *2 

X a r*.a •TO • B8 M. 992 : 98 M- L. J. llo , ti9i0| 

lls'* 17 M. L T. 161; Shriram v. Fim ef 

n' 7 ^:^ Vo Tnd Cai. 869 ; 16 B. L. B. 109 ; (1999) 

^TT'{B) lo ‘^oKaU Koery. Kedar Nath, I 5 
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lad. Ca9. 427 ; 39 C 701 : 18 0. W. N. 833, tefec- 
red to. 

PlaiatiS brought a suit lor a adeolaration that there 
was no valid and blodiag contcaot between him and 
the defendant for the poroba'S of oettain g }ods, and, 
in the alternative, that the oontraot, if any, was void 
as having been induoed by fraud, and that the 
parties had not agreed to refer their di'tputes to 
arbitration, and for an iniunotion reUraioiog the 
def mdant from enfoioing the oootraot or submitting 
disputes arising out of the alleged contract to 
arbitration ; 

3eld,(i^ that the suit was maintainable, (^) that 
the suit fell within the purview of section 7 IV (s) 
of the Court-Fees Aot. and the plaintiS was entitled 
to value bis claim for the purposes of oourt-fees and 
pay court-fees accordingly, [p. 978, col. 2 and p. 974, 
ool. l.J 

The general rule of construction of a written con¬ 
tract is that the language of the instrument is to 
be understood in its ordinary and natural meining, 
but at the same time, the whole of the oontraot must 
be considered in order to asoertuin the meaning of 
any particular pirt thereof [p. 978, ool. 1.] 

If parties have agreed in writing to submit their 
diderenoes to arbitration, the submission need not be 
signed, [p. 978, col. l.j 

Vtoantal v. Haridas, 7 Ind. Gas. 695 ; 4 9. L. R. 
95; Lyon Lord c0 Oo. v. Firm of Ghapee Uincrsit 49 
Ind. Cas. 185 ; 12 B. L. B. 55, followed 

The failure of a party to a oontraot to pay a sum 
of money claimed by the other party under the 
oontraot, constitutes a matter in diflerenoe between 
the parties arising out of the oontraot. [p. 979, col. 9.] 

Finlay Oo. v. Jashanmal Kirpalaint 12 Ind. Cas. 
183; 55 S. L. R. 4, followed. 

The filing of a suit for a declaration that the 
plaiotifi is not bound by a submission to arbitration 
does not ipso fa^to render the arbitrators functt 
officio and their award void. [p. 979, ool. 2.] 

A submission to arbitration is not exhausted by 
reason of the mere fact that one award, final and 
complete in itself, baa issued from it. There may be 
as many awards on one submUaion as there are 
disputes arising out of the oontraot. [p- 979, ool. 9.] 

Original suits. 

Mr. Bupchand Bilaram, for the Plaintiff. 

Mr. Kimatrai Bajraj, for the Defendants. 

JUDGMENT. —Tyabali Abdul Hussain 
carries on business in Karachi in the name of 
Alibbai Mamuji and deals extensively in 
sugar. One Hassonand is a sugar Broker 
of James Finlay & Co. Tayabali alleges that 
in the early part of August 1921, ?laBsanand ou 


behalf of Finlay asked him whether he would 
purchase 400 tons of white Java sugar and 
100 tons of Brown Java sugar at Bs. 2312-0 
par owt., for the fornaer and Es. 20-14-0 
for the latter. Tayabali requested that the 
rate for the white Sugar should be reduced to 
Es. 23-8-0 that beiDg the rate at which he 
bad purchased white sugar that day and 
the rate for the Brown sugar to Es, 20-8*0. 
Hassaaand said in reply that he should 
agree to the rate named by him for the 
white sugar and that he would have the 
price for the Brown sugar reduced by 
about six to eight annas. Tayabali consented 
and within an hour, HasBanaud brought him 
a form for his signature which is headed 

Memorandum ” and is addressed by Alibbai 
Mamuji to James Finlay & Go. and is Ex* 6 in 
the case. Considering its importance it is 
desirable to reproduce its contents which are 
as follows: - 

We shall thank you to telegraph to your 
friends in England to purchase the fob 
lowing on our account, for reply by 
10 o'clock tomorrow night, subject to 
the conditions of your indent forms; 

400 tons of White Java sugar at Es. 23-12-0 
November, December equally. 

100 tons of Brown Java sugar at Es. 20-8-0 
November, December equally.'* 

This memo was signed by Tayabali and is 
dated the 10th August 1911. Tayabali’s case 
is that he contracted for the purchase of both 
the White and Brown Java sugar on the in¬ 
ducement held out to him by Hassanand that 
the higher rate for the White Java was com¬ 
pensated for by the lower rate for the Brown 
Java, On the 11th August 1921, that is the day 
following Ex. 6, Finlay addressed to Tayabali 
a “ Sugar Aooeptanoe Notice "wherein they 
informed him of the acoeptanoe of his offer 
for 400 tons of the White Java only " sub¬ 
ject to the confirmation of our telegram and 
to the terms of the agreement whioh we shall 
call upon you to sign in due course as usual." 
On the 12th August, the pleaders of Tayabali 
wrote to Finlay, Ex. 8, with reference to their 
acoeptanoe uotioo, pointing out that the offer of 
their client was for both the White and Brown 
Java sugar, and it was not open to Finlay to 
accept the one without accepting the other, and 
further, it was alleged that as the acceptance 
was oonditionaly it amounted to a oounter 
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offer which their oiient oouM not aooopt- It '0 
aignifioanb to oheerve that there is no refer¬ 
ence in Ex. 8 to any (raudulenb representation 
on the part of the broker Hassanand or to any 
inducement held out by him prior to Tayabah 
appending hie siguaturo to Ex. 6. Finlay re¬ 
plied to Ex. 8 through their pleader stating 
that there were two separate offers for white 
and brown and that their clients were justified 
in accepting the one and not the other, and 
that their aooeptauoe was by no means condi¬ 
tional. They urged that Tayabali was bound 
by the contract for the purchase of white 
Java sugar and that the usual indent would 
be sent to him for bis signature, and arrival 
notice would be given to him on the arrival of 
the shipments. They add that the reason for 
Tayabali attempting to back out of 
tract was the fall in the market rate, Ex. J. 
On the 15th August, Ex. 10, plaintiffs plead¬ 
ers reiterate their reasons already advanced 
repudiating the contract and mention that the 
broker held out an inducement to their client 
to purchase both the qualities of the sugar and 
that the contract for both was but one written 
on the same paper and 'over one signature. 
Finlays denied the inducement and contended 
that as the offers related to different kinds of 
goods they were distinct offers. Ex. 11. There 
was no further correspondence between the 
patties till a month later whan ® P'®*' 

ders wrote to the pleaders of Tayabah, Ex. 1^, 
informing them that they were 
ing to the deoline of prioes in the market to 
have the dispute between them referred m- 
mediately to arbitration before the ° 

the goods and invited their awoutrenoa, but 
Tayabali’s pleaders replied, Ex. 13, that as 
there was no oontraot between the parties they 

ohallenged the right of Finlay to 
arbitration. On the 26tb November 1921. Ex 
16. notice of arrival of 200 tons of white Java 
was given to Tayabali who tephed that they 
had nothing to do with the goods in 
Finlay then advised that they would fsell 
the goods on their account and informed 
them M the resale on the 6th Deeemher 

1921 at Bs. 18 per owt. ‘^J^ali 
December 1921. Finlay wrote ‘o 
Ex. 19, enolosing a copy of an aocount s o • 
ing the loss sustuned by them on 200 tons of 
white Java which amounted to Ks. 24,723-6- 
which they called upon them to pay within 


hours and in bho event of tbeir failure to no¬ 
minate their arbitrator within eight days, 
giving them at the same time the name of 
their arbitrator. TayabaU's pleaders failed to 
nominate their arbitrator contesting the right 
of Finlay to proceed to arbitration, the latter 
accordingly nominated an arbitrator on behalf 
of Tayabali. A reference in favour of the ar¬ 
bitrators was executed by Finlays alone on 
the 27bh December 1921, and the arbitrators 
duly fixed a date for the hearing, giving notice 
thereof to Tayabali who did nob attend 
them nor was represented, and on the lObh 
January 1922, passed their award for the 
aforesaid sum in favour of Finlay. A day pre¬ 
vious bo tho award, that is, on the 9bh Janu¬ 
ary 192-, Tayabali filed^ a suit m this 
Court against Finlay praying for a declara¬ 
tion that there was no valid and binding con¬ 
tract between the parties in respect of the 
400 tons white Java sugar, and in the alter¬ 
native that the contract, if any, be declared 
void as having been induced by fraud; for a 
declaration that the parties have nob agreed 
to refer their disputes bolarbitration and for an 
injunction restraining Finlay from enforcing 
the contract or submitting disputes arising 
out of the alleged contract to a^itrabion. 

On the 23rd December 1921, Finlay gave 
Tayabali notice of the arrival of the balance of 
200 tons of white Java, Ex. 22, and as 
Tayabali adopted the 

in respect of the previous 200 tons these 
were also resold by public auction at 
Re 16/U per cwb. A bill was submitted 

bo Tayabali and the same procedure adopo- 
ed with reference to arbitration, the re¬ 
ference being executed on the Slab January 
1922 A{^aiD Tayabali failed to appear before 
the arbitrators who passed their award on the 
7th February 1922 awarding Finlay the sum 
of Rs. 25,537-13-8 against Tayabah. On the 

18th March 1922, Tayabali filed another suit 

in this Court wherein he asked for 
lief as in his previous suit with the additional 
nraver that both the awards be declared not 
binding upon him and set aside and canoell^ 
and lor an injunction restraining Finlay from 

enforcing them. 

Meanwhile on the lOuh January and 9bh 
February 1923, the arbitrators presented two 
petitions in Court under the Indian Arbitration 
Act of 1899 for the two awards being made a 
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rule of the Courb and bo bbese awards various 
objeobione were taken in more or less similar 
berms. 

Subsequently an applioation under seotion 
151, Civil Procedure Code was presented to 
the Court by the pleaders of Tayabali praying 
that in the interests of justice, and for the 
convenience of the parties, both the suits and 
the petitions to file the awards should be con¬ 
solidated and heard together and after hearing 
the objections of the other side to this applioa¬ 
tion I acceded to the prayer of the applicants, 
provided they gave security for the amounts 
awarded against them, with which order they 
complied. 

The issues framed in the latter suit No. 262 
of 1922 which virtually covered the whole 
ground in the previous suit No. 25 of 1922 
and the objections raised to the petitions to file 
the two awards and which the pleaders for 
the respective parties have argued before me 
at considerable lenghtb, are the following 

(1) Is the suit as brought competent in 
view of the reasons given in para 1 of the 
written statement ? 

(3) Is the suit for declaration and injunction 
nob maintainable? 

(3) Is the plaint sufficiently stamped ? 

(4) Was there an express agreement bet¬ 
ween the parties that both the white 
and brown sugar were to be sold by one 
and the same contract or was the offer 
for White Java sugar separate from that 
of brown Java sugar ? 

(6) Was there no complete and binding con¬ 
tract between the parties for reasons given 
in paras. 1 to 4 A. of the written state¬ 
ment ? 

(6) If there was a complete and binding 
contract, is the same voidable at plaint¬ 
iff’s Instance for reasons given in paras, 
1 to 5 ol tba plaint ? 

(7) Did the plaintiff agree to submit to 
arbitration their disputes including the 
disputes whether there was a complete 
contract or not ? 

(8) Had the defendants no ‘ right to ref or 
the disputes to arbitration for reasons 
given in para. 6 of the plaint ? 

(9) Are the two awards in Judl Miso. 
^OB. 36 aud 92 of 1912 or any of them 


null and void for raaaoua given in para. 13 
of the plaint ? 

(10) la the plaintiff entitled to urge the 
contentions raised in clauses (d), (e), (f) 
and (gl of para. 13 of the plaint ? 

(11) Is the plaintiff entitled to any, and if 
BO, what relief ? 

(12) General. 

The first issue has not been pressed by Mr. 
Kimatrai who represented the defendants 
James Finlay & Co. and my finding on it on 
the evidence recorded is in the affirmative. 

Issue 2—On the facts as set out above, 
plaintiff s allegation is that as the acceptance 
by the defendants was only of a part of the 
goods and was also conditional, the so-called 
acceptance was in the nature of a counter-offer 
which the plaintiff declined to accept, henoe 
there was no contract between the parties ; 
and, further, even if there was a complete 
and binding oontraot with respect to the 
400 tons white Java sugar the same was 
voidable by reason of fraud on the part of the 
defendants' broker. Whether the allegations 
have been substantiated or not is a point that 
I shall discuss later but plaintiff prays for a 
declaration that there is no valid and binding 
contract and consequently the awards are not 
binding upon him and for an injunction res¬ 
training the defendants from enforoing them. 
Mr. Kimatrai has argued that the suit for 
declaration and injunation as prayed for, is not 
maintainable. He relies principally on the 
case of Ram Kisien Joydoyal v, Pooran Mull 
(l) where * in a suit for a declaration that a 
certain oontraot entered into between plaint¬ 
iffs and defendants was not binding on the 
plaintiffs inasmuch as they did not enter into 
such contract and that they were accordingly 
entitled to an injunction to restrain arbitra¬ 
tion, it was held that no injunction could 
be claimed under seotion 64 of the Specific 
Belief Act, and further that the injunction 
claimed should not be granted under the pro'- 
visions of section 56, ol. (1) which laid down 
that an injunotion could not be granted when 
equally efficacious relief could be obtained by 
any other usual mode of proceeding.” Mr. 
Kimatrai’e contention was that the suit did 
not lie as there was a remedy open to the 
plaintiffs to have the award set aside under 

(1) B6 lod. Oae. 671; 47 0. 78B; 3l 0. L. J. »9 ' 
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BeobloQ 14, lodiati Arbitrabloa Aob. Tbe labesb to aao to bavo ib aljulgod void or voidable if 
proQOUDOdmeat oa a siiib oi the nature wbioh he reasonably apprebeoda serious injury ao* 
I am oonsidoring is bbe Privy Council oase of oruing from it if left outstanding ; and in 
Sassoon & Go. v. Bamlutt Ramkissen Das (2) VuUey Mohome.1 v. Datluhhoy Hassam 14), an 
v/here a suit was filed for a declaration that award was considered an instrument to which 
bhe award was void and for an injunction. It the provisions of section 39 could be applied, 
was held that the suit was maintainable as tbe There can be little doubt that tbe plaintiff 
award was objected on tbe grond of want must entertain a reasonable apprehension that 
of jurisdiction, not of misconduct or irregu- tbe award if left outstanding will cause him 
larity by bbe arbitrator, and accordingly an serious injury and as ho contends that the 
application under section 14 of the Act to set award is either void or voidable, I fail to see 
aside the award was nob tbe only remedy any bar to bis suit to have it declared ineffeo* 
open to bhe plaintiff, and further having regard tual and bo restrain defendants from enfor- 
bo the relief sought, sections 42 and 56 of tbe cing it. I am of opinion that bbe suit is main- 
Speoific Belief Act constituted no bar to bhe bainable in the form in which it is brought 
suit. This is precisely the case here. Plaint- and issue 2 must be answered in tbe affirm- 
iffs contend that there was no valid and ative. 

binding contract and consequently the arbit- With regard to issue 3 whether bhe plaint 
rators had no jurisdiction bo sit on judgment jg Buffioiently stamped, plaintiff has valued the 
on bhe disputes between tbe parties which ^g {q,. oanoellation of the two awards at 

were said to arise out of the alleged contract, j^g each and for the injunction and deola- 
In Bam Kissen Joydoyal v. Pooran Mull (1) ration at Bs. 1,000 and has paid a Court-fee 
referred to above, plaintiffs asked for aninjuno- Qf gg 95 amount comprised in bbe two 

tion bo restrain bhe defendants from proceeding awards in Bs. 60,311-3 6 , Plaintiff contends 
with bhe arbitration, and this was bhe relief the that under section 7, Cl. 4, sub-Cl, (e), the 
plaintiff in this case sought in the first 8aibNo.25 Court-fees have been correctly assessed. In 
of 1922 which was a suit filed before either Balkrishna Narayan Sawant y. Jankibat Sita- 
of the awards was made bub in the second suit Sauzgiri (5), it was held that in a suit for 

plaintiff seeks to have the awards set aside and ^ declaration and for an injuDotion by way of 
for an injunotion to restrain defendants from oonsequential relief the plaintiff has the right 
enforcing them. In Firm of Jai I^arain to value his claim for the purposes of Courb- 
Babulal v. Firm of Naraindas JanimaL (3) jggg^ nod the value for the purposes of juris- 
" it was held that though a party dissatisfied diction is the same. In Arunachalatn Chetty v. 
with a private award may wait till bis adver- Rangaswamy Pillai ( 6 ), it was held by a Full 
sary seeks to enforce it by the summary pro- Bench that a suit for a declaration that a 
cess prescribed by the Indian Arbitration Act, mortgage-decree is not binding on the plaintiff 
and then contest it by filing such objeotions as for an injunction restraining defendants 

are allowed by the law, that remedy is not from executing tbe same is a suit for a deola- 
his sole remedy and does not takeaway tbe ratory decree with consequential relief with- 
remedy open to him under the provisons of meaning of section 7, clause 4 (e), of 

section 9, Civil Procedure Code of bringing an Court Fees Act and an ad valorem fee is 
action to set aside the award on bhe ground payable on the valuation fixed in bhe plaint, 
that no contract providing for a reference to gimatrai relied on Snram v. Dataram 

arbitration was made or that the contract if ( 7 )^ where it was held, in a suit to set aside a 
made was not enforceable by reason of fraud decree on the ground of fraud and whore no 
or misrepresentation.” Section 39 of tbe Speoi- oonsequential relief had been prayed for, that 
fio Belief Act empowers a person against plaintiff was bound to ask for tbe consequential 

whom a written instrument is void or voidable relief for wbioh he really applies and pays 

(4) U5 B. 10: 2 Bom. £ 1 . R. 907. 

(5) 56 lod.Oss. 810: 4 4B. 831; 23 Bom. L. B. 289. 
(r>) 23 Ind. Gas. 7‘J:‘<)8M. 922; 28 M. D. J< 118; 

0916) M. W. N. 110; 17 M. L. T. 161. 

(7) 70 lod. Gas. 863; 16 B. L. R. 109; (1932) A. 1. 
B. (S) 80. ' 


(2) 70 Ind. Oag. 777: 49 I A. 866; (1912) A. I. B- 
(P. 0.) 874; 87 0. L. J. 886; 44 M. L. J. 768; 27 0. W. 
». 660; (1988) M. W. N. 878 ; 60 0.1; 18 L. W. 6B7 

IntU Oas. 686; 8 L. 298; (1933) A. I. R. (L.) 
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Court-fees on the decretal amount which the 
plaintiff claims to avoid. Mr. Kimatrai, there* 
fore, urged that in the present suit the Court- 
fees must be determined on the amounts 
involved in the two awards. The case in Sriram 
V, V attar am (7), followed. Deokali Koer v. 
Kedar Nath (8), where it was held that “ a 
Court-fee of Bs. 10 is not suffioient for suits 
that are not declaratory suits, in the proper 
sense of the term." In the latter oa?o it was 
observed that the suit for a declaration could 
not be deemed such under section 42 of the 
SpeoiGo Belief Act and it was not a suit as 
sanotloned by law, whereas in the Sind Law 
Reporter case where the plaintiff had con¬ 
tented himself with asking for a bare decla¬ 
ration it was said that the real relief which 
the plaintiff sought was not limited to the 
declaration that be prayed for, but that it was 
incumbent on him to apply for consoquential 
relief : but neither of these rulings lays down 
that if the plaintiff asks for declaration with 
consequential relief he is not iustiGed in 
assessing the Court-fees according to the 
amount at which the relief sought is valued. 
My Gnding on issue 3 is in the affirmative. 

Issues 4, 5 and 6 may oonTeniently be 
considered together. Plaintiff’s case substan¬ 
tially is that he made but one offer for the 
contract in suit, for the 400 tons of White 
Java and 100 tons of the Brown Java sugar, 
they are both contained in but one document, 
and the broker Hassanand who took the offer 
invited it for both the qualities of the sugar 
at the same time, mentiooing the rate at 
which the quantity would be available. Plaint¬ 
iff states that be pressed for a reduction of 
the rates mentioned by the broker but the 
latter induced him to consent to the rate men¬ 
tioned by him for the White Java and promis¬ 
ed to secure a concession in the rate of the 
Brown Java. As to what actually transpired 
at this interview between the plaintiff and 
Hassanand we have only the evidence of the 
plaintiff on one side and that of Hassanand on 
the other. Hassanand states that on the 
mght previous to the offer the Manager of 
James Finlay, Mr. Braohi asked him to sell 
200 tons of White Java at Rs. 24-8-0 per 
owt., and on Hassanand pointing out to him 
that the market was weak, he was told 

ta) Ifi Ind. Oas. 427 ; 89 0. 704 ; 16 0- W. N. 808- 


to bring Grm offers from merchants at 
such rates as be could secure, the shipment 
being for November-Deoember. On this, says 
the broker, he went to the plaintiff who offer¬ 
ed to purchase 400 tons of White Java at 
Bs. 23-12-0 per owt. After this offer was 
made Hassanand says that Tayabali stated he 
also required Brown sugar but did not mention 
either the quantity or the rate- On this 
according to Hassanand he told Tayabali be 
would speak to Finlay’s Manager about it and 
if he agreed to wire for it he would take an 
offer from him. Then according to the broker 
he returned to the office of Finlay and inform¬ 
ed the salesman in the sugar department, 
Patrick DeSouza of the Grm offer for White 
Java and that the dealer was iuolined to pur¬ 
chase Brown Java. The salesman took the 
broker to Braohi & Gilkes both of whom 
looked after the sugar business of the Grm. 
The broker was told to bring the offer for 
the Brown Java and that Finlays would 
wire and try to get it. Hassanand then went 
to the plaintiff’s Kothi and received an offer 
from him for 100 tons of Brown Java at 
Rs. 20-8‘0 per owt. On Haseanad returning 
with this offer Mr. DeSouza told him to bring 
the offers in writing and gave him one of the 
office forms on which the necessary entries 
were made in respect of both the qualities of 
sugar and the plaintiff’s signature was taken. 
The broker repudiates the plaintiff’s assertion 
that there was any agreement that the offer for 
the White and Brown sugar was to be reckon¬ 
ed as but one offer or that the offer for the 
White sugar was made as the broker offered 
to sell the Brown at a rate lower than the 
market rate. Now, though the plaintiff’s 
statement that he was inveigled into the 
contract rests on bis assertion alone, the 
broker’s evidence has a certain amount of 
corroboration. DeSonza states that the 
broker bold him on the lObh August that 
plaintiff had made an offer for white Java 
at Rs. 23-12-0 per owt. November-Deoem¬ 
ber shipments subieob to reply the follow¬ 
ing day by 10 P. M. when the salesman took 
him to Mr. Gilkes and after this offer was men¬ 
tioned to the latter, the broker said that the 
plaintiff was also inclined to purohase Brown 
Java and Gilkes asked the broker to bring an 
offer and he would try. Gilkes states in his 
evidence that the broker brought an offer for 
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400 kon8 oC white Java of November Ueoem- 
ber shipmeats and that be was informed that 
plaintiff was inoUned also to offer for browo 
Java and the broker was iosbruoted to get 
both the offers in writing. If the evidence of 
the defendants is to be accepted it appears 
clear that the offer for the white Java was 
distinct from that for the brown Java. Does 
then the oiroumstanca of both the offers ap¬ 
pearing in one memo addressed to Finlay nega¬ 
tive the conclusion which prima facie this 
evidence suggests. According to Mr. Braohi, 
Ex. 6, which contains both the offers, is a 
printed form of a memo used for sundries and 
the office has no forms for sugar. When the 
broker went to the plaintiff to take his signa¬ 
ture on the offer for the white Java he was 
also told to bring an offer for the brown Java 
in writing and there does not seem any appa¬ 
rent necessity for the two offers to be written 
on separate memos considering that they were 
by the same dealer. Mr. Braohi has stated in 
his evidence. “ We have had oral offers made 
to us for two oommodibies at the same time 
by the same dealer. I have had offers for 
white and brown Java sugar from the same 
dealer at the same time. I would treat an 
offer of this description (by which ho referred 
to the offer in suit) as two distinct offers un¬ 
less the dealer asks that they should be treated 
jointly”. There can be no doubt that defendants 
treated the two offers as separate. Ex. 48 is 
a telegram that they received from Java 
offering 2001 ons of the white sugar alone at 
a particular rate and it was in pursuance of 
this telegram that Hassanand had been sent 
to the market to produce offers for the white 
sugar aloDe ; bub when the broket returued 
and informed the defendants that the plaintiff 
had expressed his willingness also bo purchase 
100 tons of brown sugar, defendants despatch¬ 
ed a wire, Ex. 49, to Batavia in reply to the 
wire received that they could nob accept the 
offer for the white sugar at the rate men¬ 
tioned, but counter-offered for 400 tons white 
Java at Bs. 23-12-0 per owt. November- 
Deoember shipment and in the same telegram 
bub as disbmob from the previous offer for the 
White made a firm offer for 100 tons Brown 
Java at Bs. 20-8-0 per owt. of the same 
slupment. It could be scarcely arguable 
that the Java dealers could interpret this 
telegram, Ex. 49, as implying that they should 


either aooepb or reject both and defendants 
themselves disown any sncli intention, lix. 
50 the reply bo Ex. 49 aooepbed the offer for 
the 400 tons white Java and followed it up 
with a letter Ex. 51 confirming the acoepbanoe. 
Defendants oeuU not for a moment contend 
that bho acceptance was invalid and nob bind¬ 
ing on them as it did not relate bo the white 
and the brown sugar. Now the whole of the 
plaintiff’s case as bo his offer for the white 
and brown sugar being inberoonneobed is bas¬ 
ed entirely on bis uncorroborated allegation 
that he bought the white at a higher rate as 
the broker offered him the inducement to let 
him have the brown at a lower rate than the 
market rate. Apart from the isolated charac¬ 
ter of plaintiff’s statement it appears to me 
not to accord with the facts of the case as 
disclosed by the evidence. Plaintiff’s trump- 
card is that the very day that he made 
an offer for the white Java he purchased that 
morning similar sugar at Bs. 23-8-0. It is 
common ground that the price of sugar fluc¬ 
tuates rapidly sometimes even on the same 
day. Dot me for a moment touch on the evid¬ 
ence as to the rates and in doing so it is 
necessary to observe that only those rates 
should be primarily considered that refer to 
tcansaotiona of November-Dooember ship¬ 
ment. Lauper, the Assistant Manager of 
Volkart Bros., states in his evidence on refer¬ 
ence to what he describes as his quotation 
book, that the market rate of sugar on the 
10th August, i. e., the same day plaintiff 
made his offer to defendants, for Novembar- 
Deoember shipment was Bs. 24-3-0 per 
owt. on the 9bh August that is the day 
previous he states that the rate was 
Rs 24-8-0 for white Java and on the 12tb 
August Bs. 23-8-0 for the same sugar, 
both being for November-Deoembor ship¬ 
ment. Ex. 81 shows that the plaintiff 
himself had purchased on the lOth August 
1921, 60 tons of white Java of November- 
Deoembar shipment from Volkart Brothers 
at Rs 23-12-0 per owt. The witness further 
states that on the lObh, Volkart Brothers 
sold 250 tons at Rs. 23-12-0 and on the same 
day 150 toQB at Bs. 23-12-0 of November- 
Deoember shipment The evidence of this 
witness has not been impugned and I believe 
him implicitly. Tikamdas, Ex. 49, a sales¬ 
man in Douis Dreyfus & Oo. who was ex- 
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amined as a wibness by the plaintiff deposes 
to the sale of 25 tons of white Java on the 
lObh August of November-Deoember ship¬ 
ment at Ks. 24-0-0 per owb., also on the same 
date 100 tons of white Java and 50 of the 
same at Bs. 24-0-0 per cwt. but of December 
shipment alone. On the 9th August they sold 
200 tons of White Java at Rs. 24-0-0 per cwt. 
but of December shipment alone and on the 
11th August sold 100 tons of White Java at 
Rs. 23-6-0 and purchased an equal quality of 
the same sugar at Rs. 23-4-0 both of November 
shipment alone. I have no doubt that plaintiff 
did purchase on the lObh August, 90 tons of 
White Java from Meherbux Alibux at 
Rs. 23-8 0 per cwt. however of Oohober- 
November-Deoember shipment, but as I have 
remarked the market rate varied even on the 
same day, and the same vendor sold on the 
lOtb August, 12 tons of September shipment 
at Rs. 23-14-0. I am not at all convinced on 
the evidence that the rate of Rs. 23-12-0 per 
cwt. for the 400 tons in suit was a rate higher 
than the market rate prevailing on the lObh 
Augusti and I am equally unconvinced that 
the rate of Rs. 20-8-0 tor the brown Java was 
lower than the market rats. The salesmen 
of E D. Sassoon, Ex. 34, states that on the 
8bh August his 6rm sold brown Java of Ooto- 
ber-November shipment at Rs. 20.12-0 and 
on the lOtb August they sold the same 
quality at Rs. 20-14-0 for September-Ootobar- 
November-Deoember shipment, it must be 
remembered that the earlier the shipment the 
higher the rate. Louis Dreyfus have effected 
no transactions on the lOfth August but on 
the 11th they purchased 300 tons of Brown 
Java at Rs. 20-4-0 September to December 
shipment and on the 12th August sold 100 
tons of Brown Java of December shipment at 
Rs. 20-8-0. Admittedly it is the White Java 
that is bought and sold in far greater 
quantities than the Brown and the transac¬ 
tions in the latter commodity are limited. As 
therefore, I am not prepared on the evidence 
to accept the plaintiff's assertion that the 
broker induced him to pay a higher rate 
for the White and that he would allow him 
a ooDoession on the Brown, the foundation for 
the contention that the two offers were in¬ 
separable, fails. Further, it seems idle to argue 
that the plaintiff could have relied on any 
assurance that the broker may choose to give 


him, even though he be a broker of the de¬ 
fendants. The vendors were the defendants 
and it is hardly to be expected that they would 
sell at a loss or forego their profit merely 
to please their broker. It was strenuously con¬ 
tended that I should accept the version of the 
plaintiff as to the oiroumsbances under 
which the contract was brought about in pre¬ 
ference to that of the broker whose moral in¬ 
tegrity is sought bo be impeached by the fol¬ 
lowing incident: Plaintiff states that this bro¬ 
ker Hassanand had unauthorisedly entered in¬ 
to a contract on his behalf in Tespecb of 30 
tons of sugar. On the detection of the fraud 
he tendered an apology, Ex. 32. This apo¬ 
logy does contain an admission that on the 
17th May 1920 the broker had as he describ¬ 
es himself through his carelessness " enter¬ 
ed into a contract with Topandas on behalf 
of the plaintiff which the latter bad not 
authorised, and which was therefore oanoelled, 
and in lieu of it a new oontraob was 
entered into for 22} tons with the 
same Topandas. The broker’s explana¬ 
tion in respect of this charge against him is 
certainly unsatisfactory and his assertion that 
the plaintiff backed out of the bargain with 
Topondas and that be was made to append 
bis signature on a piece of paper on which 
there was something written but which was 
not read out to him is difficult to accept. But 
the important fact remains that even after 
this piece of shady transaction on the part of 
the broker the plaintiff did not oeate to enter 
into contracts through his agency* It is a 
matter of common knowledge that brokers 
sometimes for the purposes of gain do resort 
to the nefarious system of entering into a 
transaction unauthorisedly in the expectation 
of its subsequent ratification, but ibis a far cry 
that because Hassanand has been shown to 
be guilty of shady practice bis evidence as to 
the oiroumstanoes under which the contract in 
suit was entered into should be entirely dis¬ 
carded. His evidence, as 1 have remarked, is 
corroborated, no doubt, by witnesses in defend¬ 
ants’ service hut which I see no reason to 
treat as unworthy of credence. Besides the 
burden of proof undoubtedly lay on the plain¬ 
tiff to show that he entered into the contract 
in consequence of the mis-representation of 
Hassanand and that the offer made by him 
was one and inseparable. Plaintiff is not a 



VOL. 801 


« 


977 


INDIAN OASEf^ 

TAYABAIiLT ABDUL HUSSAIN V. JAMES FINLAY AND CO. 


novice in his business, on his own ailmieeioD, 
he deals very lar^^ely in sugar, and if by reason 
of bis experience in his dealings wifah Ba^ean 
and he felt that the latter was a man of 
doubtful virtue he should have stipulated 
in Ex. 6 that either both ofl'ers should ho 
accepted or neither. I am strongly ioolined 
to the view that plaintiff’s assertion that 
it was the inducement held out by the bro¬ 
ker that he should offer for the white 
Java at a slightly higher rate and that the 
Brown Java would be supplied to him at a 
rate lower than the market rate and that this 
understanding led him to make one offer for 
both is a fiction of his imagination. When 
the acceptance notice, Ex 7, was sent to him 
on the 11th August and he replied to it on the 
12th August, Ex. 8, there is no roferenoe in 
his letter to any inducement held out by the 
broker, all that was said was “that there was 
bub one offer for both the white and brown 
Java, and it was not open bo you to accept the 
one without accepting the other.” The facts 
leading to the offer must have been quite 
fresh in the plaintiff's mind when he gave 
instructions for Ex. 8 and he must have been 
aware if it were true, that it was the re¬ 
presentation made by the broker that 
operated on his mind in making an offer 
for the two qualities of the sugar. It is, 
therefore, very remarkable that there should 
be an entire absence of any reference to such 
an important fact. It is only on the 15th 
August, by Ex, 10 that plaintiff refers to the 
inducement held out by the broker after de¬ 
fendants had repudiated their assertion that 
there had been bub one offer for the two com¬ 
modities. 

It was further argued that the acceptance 
note of the defendants. Ex. 7, was conditional 
and the plaintiff treated it as a counter offer 
which he declined, I fail to understand how 
the defendants could be said to have imposed 
any fresh condition on the plaintiffs which was 
not contained in the offer of the latter The 
Written offer, Ex. 6, required the defendant 
to intimate his acceptance by 10 P. M. of 
the morrow and the offer was subject bo the 
conditions of the defendants’ Indent forms and 
the acceptance notice was despatched within 
the time prescribed and intimated that the 
offer for the 400 tons white Java was accept¬ 
ed " subject to the confirmation of our tele- 
I 0—138 


gram and the terms of the Agreement which 
wo shall call upon you to sign in due course 
as usual." It is true that by Ex. 6 plaintiffs 
asked tlu' defendants to telegraph to their 
friends in England to purohase, this appears 
in the printed part of the form, bub as Mr. 
Braciii explains, the form used is one for 
sundries and they have no sugar forms and 
that all tiioir sundries are purchased through 
their London ofTico whereas the “ sugar as 
a rule is vuirchased from Java, sometimes 
from London and sometimes locally.” De¬ 
fendants did wire to Java offering Bs, 23-12-0 
per owt. for the Java, this was accepted Ex. 

50, and a oonfirmatlon letter was sent Ex. 

51. Does then the question that the de¬ 
fendants did not wire to England as re¬ 
quired by Ex. 6, bub wired to Java affect the 
validity of the contract ? Mr. Braohi states in 
hie evidence "when the dealer places an offer 
with us we need not necessarily wire. 
We may wire wherever we like. It is open 
to us to accept the offer without buying locally 
or without wiring and subsequently buying 
and supplying on the due date.” Now there 
can bo little doubt that the dealings between 
the plain! iff and defendants were as principal 
to principal. The Indent esbablisheB it, vide 
Lauper’s evidence Ex. 80. Paul Beier v. 
Chotalal Javerdas (9). Para. 13 of the Indent. 
Ex. 30 subject to which the offer was made is 
as follows : “James Finlay & Co. reserve bo 
themselves the right to fulfil this contract or 
any part thereof by either importing the goods 
out from Europe or elsewhere or by purohase 
out here." Therefore, defendants were entitl¬ 
ed notwithstanding the printed words in Ex. 6 
“ to wire bo England" either to do so, or wire 
to Java or procure the goods locally. In fact 
I do nob believe for a moment that it was the 
intention of either party that the sugar the 
subject-matter of the contract, should be 
ordered out from England, certainly it was 
nob the intention of the defendants for they 
invited offers only after they had received a 
telegram from Java offering white sugar at 
certain rates and when the dealer made an 
offer to them they wired to Java in response 
to the telegram, nor as the relations between 
defendant and plaintiff were those between 
vendor and purchaser, could it possibly have 
been the intention of the plaintiff that the 

^9) so B. 1 ; 0 Bom. L. B. 948. 
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sugar to be supplied to him could be only 
such as was imported from Eaglaod, as long 
as the sugar tendered to him was of tbe qua¬ 
lity required and at tbe rates and shipments 
speoitied in his offer. And further, as he 
made, an offer subject to the conditions con¬ 
tained in the defendants’ Indent forms he is 
bound by those conditions. No doubt, the 
general rule of construotion of a written con¬ 
tract is that tbe language of an instrument is 
to be understood in its ordinary and natural 
meaning, but at the same time the whole of 
the contract must be considered in order to 
ascertain the meaning of any particular part 
thereof. The offer Ex. 6 is to be interpreted 
in the light of the conditions contained in the 
Indent and as that empowers defendants 
either to import the goods from Europe or 
elsewhere, plaintiff can have no legitimate 
ground for complaint. It is true that the 
Indent in which the submission clause is in¬ 
corporated is not signed by the plaintiff, but 
if parties have agreed in writing to submit 
their differences to arbitration, tbe submission 
need not be signed. Utoomal v. Haridas (10), 
Lyon Lord & Co. v. Chapsi (11). 

It is alleged that defendants fraudulently 
represented to the plaintiffs that their offer 
had been accepted by their Home friends in 
England. There is absolutely no ground for 
this averment. The acceptance Ex. 7 merely 
states that the offer was accepted ‘‘subject to 
the oonffrmation of our telegram and to the 
terms of the agreement.” The oonffrmation 
of our telegram means according to Mr. Bra- 
chi and what it may usually be taken to 
mean, oonffrmation by post. 

Mr. Bupeband for the plaintiff desired 
to lead evidence that his client has dealt 
extensively in sugar and never resiled from 
his bargains, and Mr. Kimatrai on the other 
hand was desirous of cross-examining some 
of the witnesses on the delinquencies 
of the defendant in the performance of 
some of his contracts, I disallowed both as 
in my opinion the conduct of the defendant in 
other transactions in the sugar market were 
neither relevant nor material In tbe present 
case which I proposed to consider on its own 
merits ; nor do I feel it necessary to discuss 

t (10) Ind. Oas. 595 ; A 8* L. B. 26. 

(11) d9.Ind* GaB> 135 ; 19 S< L. B. 55. 


the oiroumstanoes under which tbe offer from 
the plaintiff was taken in writing. 

The evidence clearly establishes that shortly 
after the 10th August the market was falling. 
Plaintiff states in his evidence " After the 
11th August the sugar market went on declin¬ 
ing,” and defendants allege that it was due to 
this decline in the sugar market that the 
plaintiffs attempted to withdraw from their 
contract. Mr. Rupoband replies that the mar¬ 
ket went down not only in respect of white 
but also brown sugar and the motive urged 
for the plaintiff by insisting that bis contract 
was also for brown was only adding to his bur¬ 
den, and his second argument was that as the 
market declined only by about 4 to 6 annas 
tbe loss to his client would be somewhere 
about Rs. 2,000 only which to him was a 
ffea-bite. It appears to me that the plaint¬ 
iff’s contention as t^ his readiness to accept 
the contract for tbe Brown sugar also is thinly 
veiled attempt to wriggle out of the contract, 
and his pleader's statement that a loss of 
Bs 2,000 only would not be an inducement 
powerful enough to make him back out of bis 
liability is one that I can view only with con¬ 
siderable suspioion. But above all, one cannot 
lose sight of tbe important fact that if plaintiff 
fulfflled his contract he had in the ffrst inst¬ 
ance to pay up a sum of about Rs. 50,000. 

My ffnding, therefore, on the first part of 
issue 4 is in tbe negative and on the second 
part in the affirmative. 

I hold on issues 5 and 6 that there was a 
valid and binding contract between the parties 
which was not voidable at tbe instance of 
the plaintiff. 

Issue 7 is a simple issue. The Indent Ex. 30 
subject to which the offer Ex. 6 was made 
contains a submission clause and when the 
offer was accepted, tbe terms of the Indent 
became binding on the parties as those terms 
are incorporated in the contract and there 
was nothing as far as I can see to prevent the 
operation of the arbitration clause. I hold, 
therefore, on issue 7 that the plaintiff did 
agree to submit to arbitration the disputes 
arising between tbe'parties out of tho contract 
and on issue 8 that there was no valid bar to 
the defendants referring the disputes to 
arbitration. 

Issues 9 and 10.—The latter issue has not 
been pressed by Mr. Kimatrai aud only issue 



VOL. 80] 


INDIAN OASES 


979 


TAYABALLY ABDUL HDS9AIN U. JAMES FINLAY AND CO. 


9 need be considered, lb must bo romom- 
berod at the very outset that whab the defend¬ 
ants sought to and did refer lo arbitration 
was not the factum of tbe oootraot but the 
dispute arising out of it. Tbe fact that plaint¬ 
iff denied the existence of the contract did 
not necessarily operate as a bar to defendants 
proceeding with arbitration proceedings on the 
failure of the plaintiff bo pay the amount due 
on hie purchase. The goods in question were 
bo be shipped in two equal monthly lots ; on 
the arrival of the first lob of 200 tons, notice 
of arrival was given bo the plaintiff and on his 
failing to take delivery he was informed that 
the defendants would re-sell the goods in 
terms of the Indent. The sugar was resold 
and a memo, of the loss sustained by the 
resale was submitted to the plaintiff and as 
he did not reimburse the defendants tbe latter 
referred the disputes to arbitration. The 
same procedure was followed with regard to 
the second lot of 200 tons. Clause 14 of the 
Indent provides for a reference to arbitration 
of “disputes of whatsoever nature arising out 
of this oonbraob including the question of the 
construction of this coiibracfe. The two refer¬ 
ences bo arbitration state that disputes have 
arisen out of the contract and they are referred 
to the decision of the arbitrators. Both the 
awards determine the amount that plaintiff 
should pay the defendants. It is remarkable 
that plaintiff who has so vigorously contended 
that there was no contract between the parties 
and* therefore, demurred to the jurisdiotion of 
the arbitrators neither appeared before the 
arbitTators nor was represented and allowed 
the arbitration to proceed ex parte. 

It is argued that the points in difference 
between the parties do not fall within the 
Bubmission clause even if the submission 
clause be held binding, and that mere 
refusal to pay does not iustify a reference to 
arbitration. The oonbenbion of the plaintiff 
that it could not have been within the inten¬ 
tion of the parties to refer bo arbitration the 
question as to the refusal to pay would be en¬ 
tirely subversive of the arbitration clause and 
render it a nullity. In Finlay Co. v. Jashan- 
mal Kirpalani (12) following the judgment 
in Donald Qraham & Co. v. A^umal Khushal- 
das (13) which was upheld on appeal, it was 

(13) 12 Ind. OaB. 186 ; 5 8. L. B. 4. 

( 18 ) 18 lad. Oas. 187 : 6 8 . L. a? Note. 


held that a mere failure to pay a claim consbi- 
tutoB a differenoo between the parties to a 
submission I am bound by this ruling and 
hold that the failure by the plaintiff bo pay the 
amount claimed !)y the defendants did consti¬ 
tute a matter in difference arising out of the 
oonbraob justifying a reference to arbitration. 
It was next argued that the arbitrators 
were lunett officio as soon as suit No. 25 
of 1922 was filed, and that the defend¬ 
ants could nob after the filing of thi^ suit 
appoint arbitrators in respect of the second 
lot of 200 tons of white Java sugar. As I 
have observed above Suit No. 25 of 1922 was 
filed on 9bh January 1922 and the first award 
in respect of the 200 tons of the first shipment 
was made on the 10th January 1922 and the 
second award was made on biie 7bh February 
1922. As far as the first award was conoerned 
it is nob alleged that the filing of the suit was 
known to the arbitrators nor were tbe arbU 
brabors resbrained from proceeding with the 
arbitration. The question is, were the arbitra¬ 
tors debarred from proceeding with arbitration 
with reference to the second lob of 200 tons? 
I am bound by the Judgment of this Court in 
Totaram v. Mitsui Bussan, Bev. Appln. No. 48 
of L921, that the filing of a suit doea nob 
ipso/acio render the arbitrators functi officio 
and their award void, I must, therefore, hold 
that this contention cannot prevail. 

It was lastly argued that the defendants 
could not refer the same disputes twice over 
bo the same arbitrators; bub the defendants 
have nob done so. The first reference was 
in respect of the sugar in relation bo the first 
shipment and the second with respect to the 
December shipment. Clause 11^ of the In¬ 
dent expressly stipulates that this agreement 
is to be deemed and construed as a separate 
contract in respect of each instalment of goods 
in case the goods are to be shipped and deliver¬ 
ed in instalments and the rights and liabilities 
of James Finlay & Go. and mine respectively 
shall be the same as if a separate contract 
had been made out and signed in respect of 
each instalment.” As held in Balmukand 
Baiz V. Gopiram BhoUca (14), there may be 
as many awards as there are disputes arising 
out of the oonbraob. The submission is nob 
exhausted by reason of the mere fact that one 
award, final and complete in itself, has issued 

from it. 

(14) 60 Ind. Gas. 195 I 24 0. W. N. 776. 
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My Bndiog, therefore, on issue 11 is that the 
plaintiff is not entitled to any relief and this 
suit is dismissed with costs on the plaintiff. 

Suit No. 25 of 1922 is also dismissed 
hut I make no order as to costs, and in 
Miso. Nos. 36 and 92 of 1922, 1 direct the 
award to stand hied. 

Suits dismissed. 

Z. K. Awards Med. 


PATNA HIGH COURT. 

First Civil Appeal No. 129 of 1921. 

April 24, 1924, 

Present: —Mr. Justice Jwala Prasad and 
Mr. Justice Kalwanb Sabai. 

DEO SABAN BHARTHI and another— 
Plaintiffs—Appellants 

versus 

DEOKI BHARTHI and another— 
Defendants -Respondents. 

Civil Procedure Code {Act V of 1908), s. 92, scope of 
--Trustee sitting up adverse title—Suit, matnlainabi’ 
lily of—Transfer of Property Act {IV of 1882L s$. 122, 
123—Htndu Law — Qift, essentials of—Dedication to 
deity—Acceptance by donee. 

To make s. 9i of the Oivil Prooedara Code applioa* 
ble it is not neoessary that the existence of the trust 
foi publio. ohacitable or religiourf purposes alleged by 
the plaintifi should be admitted by the defendant 
and a suit under tbatseotion is maintainable for 
deolaratory relief, where the trustee not only mis¬ 
manages the trust property but seta up a title adverse 
to the trust, [p. 982, col. 1.] 

Jamal-uddin v. Mujtaba Busain, 25 A 681; A.W.N. 
(1908) 120; Budh Singh Dudhuria v. Niradbaran 
Roy. 2 G. L. J. 48i ; Jafarkhan Jatbarkhan 
Pathan ▼. Daudshah Mokamedshak Fakir, 9 Ind. Gas 
858 ; 18 Bom. L. B. 49, referred to. 

Under seotion 122 of the Transfer of Property Aot 
to ooDStitote a valid gilt, there must be a volun¬ 
tary giving by the donor and an aoooptanoe by the 
donee. What constitutes aooeptanoe depends upon 
the oiroumstanoes of eaoh oase. [p. 982, ool. 2.} 

In the oase of the donee, being incapable of signify* 
ing his aooeptanoe by reason of age or of bia being an 
impersonal being recognized by law as capable of being 
a donee, suoh as deity, the aooeptanoe required by the 


seotion may be done on his behalf by somebody else 
oompebent to aob as an agent The aooeptaaoe may 
again be signified by an overt aot suoh as the aotual 
taking possession of the ptopertiy, or suoh aot by tbe 
donee as would in law amount to taking possession 
of tue property where the property is not ospableof 
physio.kl possession Thus actual delivery of posses¬ 
sion is not essential in all cases, for it is only one of 
the inodes of indioating aooeptanoa- [p. 932, ooL 2.] 

Case-law referred to. 

A registered deed of gift oanuot take the place of 
those e-^sentialj among whioh is the complete divest¬ 
ing of Che ownership by the donor. Therefore, it must 
be proved in eaoh case, apart from the registration of 
tbe dooument, that there was a complete divesting of 
the ownership. A registered deed of gift, as any 
other suoh dooument, may be merely a nominal 
transaction, without any intencion on the part of the 
exeoutant to give eQeot to the terms falsely or fioti* 
tiously set forth in the dooument. [p. 983, ooU 1.] 

The Transfer of Property Aot lays down general 
provisions governing gifts and dedicftbions and there is 
no distinotion in ~pcinoiple between the essential in¬ 
gredients requisite for a valid gilt or dedioation in 
Hindu Law and those laid down by the Aot. [p. 988, 
ool. 3.] 

The essential ingredient that oonstitubes gift of 
moveable or immoveable property in the Hindu Law 
whether in favour of a dsity or a human being is the 
Sankalp and the Samarpan whereby the property is 
given completely away and’ the owner oompletely 
divests himself of tbe ownership in it. [p. 933, ooL 2.] 

Appeal agaiuBb tbe decision of the Distiiot 
Judge, Gaya, dated the lUh March 1921. 

Messrs. 0. G. Das and Naval Kishore Pra¬ 
sad II, (or the Appellants. 

Messrs. S. M, MuUick, Siva Nandan Boy 
and Satyadeva Sahai, for the Respondents. 

JUDGMENT. 

Jwala Prasad, J, —This is an appeal by 
the plaintiffs. Tbe plaintiff No. 1 is the Ghela 
of Mahanbh Sbeosharan Bbarbhi. Tbe plaint¬ 
iff No. 2 alleges himself bo be a pujari of the 
temple of Shiva to whom the properties in 
suit are said to have been dedicated. 

The plaintiffs' oase is that Sheosharan 
Bharthi defendant No. 2 on Slst October^ 
1912, executed a deed of trust dedicating 
the properties in suit to the god Shiva and 
appointing defendant No. 1 as manager and 
trustee of the endowment and that the defend¬ 
ant No. 1 acted as suoh for some years. Ii^t 
1915, he and Musammai Punia acting in col¬ 
lusion gob defendant No. 2 to execute bwo 
registered sale^deeds, dated the 23rd and 26|h 
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November 1917, selling to defendant No. 1 
tbo properties aln3ai3y dedicated to the god 
Shivd except one tourbli share in certain jdQit 
lands which was given to Alusammut l''uDia 
under sale-deed, dated the i.5bh November 
1917. It is said that defendant No. 1 is acting 
adversely to the trust and is setting up a title 
of his own and consequently he has committed 
a breach of the trust and is liable to be 
removed. The suit was instituted under section 
92 of the Civil Procedure Code after obtaining 
sanction of the tji>gal Remembrancer. 


The defendant No. 5 Sheosaran Bharthi did 
not appear. The suit was resisted by defend¬ 
ant No. 1 Dooki Pbarthi alone. Ho repudi¬ 
ates the allegation that there was any trust or 
dedication of properties to the god bhiva as 
alleged by the plaintiffs and he sot up his own 
absolute title to the properties based upon the 
aforesaid sale-deeds executed by Sheosbaran 
Bharthi in his favour and in that of Musam- 
mat Punia. He also took certain pleas in bar. 
Upon the pleadings a number of issues were 
raised in the Court below, bub for the pur¬ 
poses of this appeal the following only need 
be mentioned. The finding on the other 
Issues is nob challenged. 

“ 1. Can the suit proceed under section 92 
of the Civil Procedure Code ? 

" 2. Can the plaintiffs maintain this suit ?” 

“ 5, Whether the propertP-s in suit were 
dedicated bo the god Shiva as alleged in the 


plaint 

“ 6 Whether the defendant No. 1 U a 
trustee in respect of the properties m suit ^ 

The Court below decided Issue No. 1 m 
favour of the plaintiffs and Issues Nos. 5 and 6 
against them. In the result it dismissed the 
Buit. The plaintiffs have come to, us m 

appeal. 


The learned Vakil for the respondents says 

that the Court below was wrong in 
the Issue No, 1 in favour of the plaintiffs and 
that it ought to have held that the suit is no 
maintainable under section 92 of the Civil 

Procedure Code. 

The learned Vakil contends that section yj 
has no application to the present suit wherein 
the plaintiffs want a declaration that PJ®' 
perties in suit were dedicated to the god oft . 
contention is that the section is oontined 


only to a case where the prayer is merely to 
romovo a trustee and to give necessary direc¬ 
tion for the administration and management 
of the trust property. Ho relies upon the 
wordings in section 92, which are as follows : — 

“ Id the case of any alleged breach of any 
express or constructive trust created for pub¬ 
lic purposes of a obaritable or religious 
nature, or where the direction of the Court is 
deemed necessary for the administration of 
any such trust, the Advocate General, or two 
or more persons having an interest in the 
trust and having obtained the sanction in 
writing of the Advocate-General, may insti¬ 
tute a suit, whether oonbenbious or not, in 
the principal Civil Court of original junsdio- 
bioD or in any other Court empowered in that 
behalf by the Local Government within the 
local limits of whose jurisdiobion the whole or 
any part of the subieot-mabber of the trust is 
situate, to obtain a decree. 

U) removing any trustee ; 

{b) appointing a new trustee ; 

(c) vesting any property in a trustee; 
id) directing accounts and inquiries etc. 

(ft) granting such further or other relief 
as the nature of the case may require.” 

This section, according bo Mr. MuUiok, as¬ 
sumes that there is no dispute as to there be¬ 
ing a trust express or constructive, and that 
the only question involved is as to the con¬ 
duct of the trustee in the administration of 
the trust property. In support of bis conten¬ 
tion he relies upon the case of Jamaluddin v. 
Mujtaha Husain (1). There the suit was 
brought as an ordinary suit cognizable by a 
Subordinate Judge for the purpose of a decla¬ 
ration that the property was endowed pro¬ 
perty and for removal of the Mutawalli on ac¬ 
count of mismanagement of the trust. Upon 
the plea taken by the defendants, the Subordi¬ 
nate Judge dismissed the plaintiff’s case upon 
the ground that section 539 of the old Civil 
Procedure Code, which corresponds to sec¬ 
tion 92 of the present Code, was a bar to the 
suit, no consent of the proper officer to insti¬ 
tution of the suit having been obtained. On 
appeal the High Court of Allahabad held that 
the Court could only return the plaint to the 
plaintiff to be presented bo a Conrt having 
jurisdiction to try the suit and ought not 

(i) 26 A. 631: A. W. N. (1908) 120. 
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to have dismissed the suit. The deoision 
virtually supports the view opposite to that 
contended for by Mr. Mulliok. The case was 
considered and explained in Budh Singh 
Dudhuna v. Niradbamn Boy (2), in that case 
upon facts similar to the present case it was 
held that in order to make section 539 appli¬ 
cable it is not necessary that the existence of 
the trust for public, charitable or religious 
purposes alleged by the plaintiff should be ad¬ 
mitted by the defendant. If the trust is dis¬ 
puted, the question is decided by the Court 
upon evidence. To the same effect is the 
decision in the case of Jafarkhan Jatbarkhan 
Pathan v. Daudsha Mahomedshah Fakir (3). 

It appears that where a trustee not only 
mismanages the trust property but sets up a 
title adverse to the trust, there is no reason 
why section 92 cannot be invoked. That 
section is wide enough, and in clause {h), 
which I have quoted above, power is given to 
the court to grant any relief as the nature of 
the case may require. The primary object of 
the provision is the administation of trust pro¬ 
perty by removing the trustee, appointing a 
new trustee or making such directions as may 
be necessary for the protection and manage¬ 
ment of the trust property. In order to 
secure that object it may be necessary for the 
plaintiff as a member of the public interested 
in the preservation and management of the 
trust property to seek for reliefs, such as a 
relief of a declaratory nature like the one in 
the present case. We, therefore, overrule this 
contention of Mr, Mulliok. 

The case really depends upon the deoision of 
issues No. 5 and 6. The Court below has 
held that there was no real dedication of the 
properties in suit to the god ShivCt nor was 
defendant No. 1 a trustee in respect of the 
properties in suit. The plaintiffs-appellants 
impugn the finding of the Court below and on 
thdir behalf it has been urged by Mr. Das, 
that tbo trust-deed dated the Slst October 
1922, is conclusive as regards the crea¬ 
tion of the trust and dedication of pro¬ 
perties to the god Shiva, The learned 
Counsel goes so far as to contend that the 
deed being a registered document purport¬ 
ing to effect complete dedication of the pro- 

fa) a 0. L J. 431 

(3) 9 lad. Gas. 358 ; 13 Bom. Xi. R> 49* 


perties to Shiva, no subsequent act or con¬ 
duct of the dedicator, Mahanth Sheosaran 
Bharbhi, defendant No. 2, is admissible to 
show that there was no real dedication. No 
authority has .been cited in support of this 
proposition. A faint reliance has, however, 
been placed upon section 122 of the Transfer 
of Property Act under which a gift of im¬ 
moveable property must be effected by a 
registered instrument and a gift of moveable 
property may be effected either by registered 
instrument or by delivery. The provision in 
this section does not purport to legislate that 
the registration of a deed of gift in respect of 
an immoveable property is sufficient transfer 
of the property. It follows section 122 of 
the Act, which lays down the requisite 
essentials of a complete gift, namely (l) the 
transfer of property, (2) made voluntarily 
without consideration by one person called the 
donor to another called the donee, and accepted 
by or on behalf of the donee. There must 
be, therefore, a voluntary giving by the 
donor and an acceptance by the donee. lu 
the case of the donee, being incapable of 
signifying his acceptance by reason of age 
or of his being an impersonal being) re¬ 
cognized by law as incapable of being a donee- 
such as deity, the acceptance required by the 
section may be done on his behalf by some¬ 
body else competent to act as an agent. 
The acceptance may again be signified by an 
overt act such as the actual taking possession 
of the property, or such act by the donee as 
would in law amount to taking possession of 
the property where the property is not 
capable of physical possession. Thus actual 
delivery of possession is nob essential in 
all oases, for it is only one of the 
modes of indicating acceptance. This will 
explain, the seeming contradiction in some of 
the authorities cited before us. These author!* 
ties are as follows : Kishto Soondery Dehea v. 
Banee Kishtomati (4) Dagai Dahee v. Mothura 
Nath Ghattopadhya (6), Kalidas MuLlick v. 
Kanhaya Lai Pundit (6), Watson and Com¬ 
pany V. Bamohand Dutt (7), Lakshimoni Da$i 

(4) (18fl3)Mftt. Bep. 867. 

(6) 9 0. 864 ; 12 0. Ii. R. 680 ; 4 Ind. Dao. (N. S.) 
1219. 

tC) 11 0. 121 : 111. A. 218 ; 8 Ind. Jut. 688 ; 4 

Sat. P. 0. J 578; 6 Ind. Deo (N. a) 839 

(7) 18 0. 10 : 17 I. A 110 ; 6 Saf. F. 0. J. 686 ; 9 

lad. Deo. (N. 8,) 7. 
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V. Nittyananda Day (8), Ahaji Gangadhar v. 
Mukta (9), Vpmdra Lai Boral v. Hem Chan¬ 
dra Boral (lO), Ganpatb Ayyan v. Savilhri 
Ammal (11), Bam Chandra Mukerjee v. 
Bajijit Singh (12), Bahajirav v. Laxman- 
das (13), Jagindra Nath Boy v. Hemanta 
Kumari Debi (14), Parthasarathy Pillai v. 
Thiruvengada Ptllai (15), Gurdit Singh v. 
Sher Singh (16). 

In eocae oases aobual delivery of the pro¬ 
perties gifted was insisted upon and in others 
it was oondoned. Buj there has been no real 
differenoe as regards the prinoiple that there 
must be something shown to indicate an aocept- 
anoo on the part of the donee, and as to whe¬ 
ther there has been an aoojptauco and what 
constitutes acceptance depends upon the cir¬ 
cumstances ot each case. In this light 1 have 
read the authorities cited before me and I do 
not want to refer to them in detail. This 
disposes of the part the donee is required to 
play in a completed gift On behalf of the 
donor the essential ingredient as adverted to 
above is, that he should voluntarily and with¬ 
out consideration transfer the property to the 
donee. The giving away of the property as 
the essential ingredient for a valid gift implies 
a complete divesting of the ownership in the 
property by the donor. Section 122 only pro¬ 
vides a further safeguard by requiring a gift 
of immoveable properties to he effected by a 
registered instrument. It cannot in any way 
affect the essential ingredients of a completed 
gift set forth in section 122 and referred to 
above, A registered deed of gift cannot take 
the place of those essentials among which 
is the complete divesting of the ownership 
by the donor. Therefore it must be proved in 
each case, apart from the registration of the 
document, that there was a complete dives¬ 
ting of the ownership. A registered deed 


Deo. 


(8) 20 C. i64 ; lO Ind. Deo. (N* B.) 314. 

(9) 18 B. 689 ; 9 Ind. Deo. (N. 8.) 968. 

(10) 25 0. 405 ; 2 0. W. N 296 ; 13 Ind. 

(N. 8) 269. , . 

(11) 21 M. 10 at p. 15 : 7 lad. Deo. (N. 

(12) 27 C. 242 ; 4 0. W. N- 405 ; 14 Ind. Deo. 

(N. 8 ) 160. 

(13) 28 B. 216 ; 6 Bom L. R. 932. ^ . « 

(14) 82 C. 129 ; 311. A- 203 ; 8 0. W. N. 809 , 6 
Bom. D. R. 766 ; 1 A. D. J. 686 ; 8 Bar. P. 0. J. 
698 (P 0 )• 

(16)’80 M. 840 ; 17 M. L. J. 879 ; 2 M. L T. 198. 
(16) 14 Ind, Oaa. 947 : 68 P. W. B- 1913 ; 106 P. 
L. R. 1912 5 78 P.'R. 1919. 


of gift, as any other such document, may be 
merely a nominal transaction, without any 
intention on the part of the executant to give 
effect to the terms falsely or fictitiously 
set forth in the document. In the cases 
referred to above in spite of the documents 
in question being regietf'red ones, the question 
as to whether there was a complete gift was 
determined upon the proof or otlierwise of 
there being a complete divesting of the owner¬ 
ship by the donor, Reference has been made in 
some of those cases to the Hindu gifts and 
more particularly to the dedication of a pro¬ 
perty to a deity by a Hindu. The Transfer of 
Property Act lays down general provisions 
governing gift" and dedications, and I liave in 
vain ransacked the provision in the texts to 
find out any real distinction in prinoiple bet¬ 
ween tbo essential ingredients requisite for a 
valid gilt or dedication in Hindu Law and those 
laid down in the Transfer of Property Act. 
The dedication to a deity and the creation of a 
trust for religious purposes no doubt finds 
favour in the Hindu Law just in the same way 
as it does in other communities, and the es¬ 
sential ingredient that constitutes gift whether 
of moveable or immoveable property in the 
Hindu Law is the Sankalp and tbo Samarpan 
whereby the property is completely given 
away and the owner completely divests him¬ 
self of the ownership in the property. In the 
Hindu Law as elsowhere there must be a 
real and true Sankalp and Samarpan. This 
view seems to have been entertained by 
the parties themselves in this oa?e who are 
'Hindus. The plaintiffs and their witnesses, 
apart from proving the registered deed, try 
to prove that there was a general meeting 
where the dedication of the property was 
effected by Sheosaran Bbarthi in favour of 
the God Shiva. The plaintiffs being Hindus 
could not rest their case, as the learned Coun¬ 
sel on their behalf tried to do in this Court, 
simply upon the execution of a registered deed 
of gilt as if it was an ordinary transfer of pro* 
perty by way of mortgage or sale. I could un¬ 
derstand the contention of Mr. I.)a6 based upon 
the registration of the document if be bad 
urged that the registration thereof shifted the 
onus upon the opposite party to prove that 
there was no gift or that it lightened the bur¬ 
den of proof that rested upon the plaintiffs 
to show that there was a true and. real 
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dedioabion. For my own part I would say 
tbab a registration of the dooument will 
only affect the onus so far as the execution 
thereof is concerned but will in itself be 
no proof of the real dedication of the 
property or the divesting of the ownership 
therein by the donor. The onus, therefore, 
according to my view, of proving real dedica¬ 
tion, namely, the Sankalp and the Samarpan 
of the properties in favour of the donee, the 
God Shivat rests upon the plaintiffs. The 
question of onus, however, does not arise in 
this particular case inasmuch as the evidence 
as summarised by the Court below has been 
one-sided, viz., that produced on behalf of the 
defendants. They have proved by overwhel¬ 
ming documentary and oral evidence that ever 
since the execution of the deed of trust, Sbeo- 
saran Bbarthi the dedicator has been exercising 
acts of possession and, in fact, has been in 
actual possession up to the present moment just 
as he was before the deed in question was exe¬ 
cuted. The exhibits in the case consist of 
leases, mortgages and sales executed by 
Sheosaran Bharthi from 1912 when the deed 
was executed up to 1918 : (Exts. A, B, D, B, 
F, FI, H, HI, and H2), No such document 
on behalf of the plaintiffs has been produced 
showing the dealings of the property by the 
donee on the footing that the properties were 
the dedicated properties of the God Shiva ; 
not even the account of the income and ex¬ 
penditure has been produced showing that the 
donee received any income of the property or 
spent anything towards the purposes for which 
the dedication of the trust was created. The 
actual possession of the properties has been 
similarly proved to have been continued in 
Sheosaran Bharthi unaffected in any way by 
the trust deed of the year 1912 in question. 
The rent receipts Bits. G to G 24 prove that 
the rents were paid by Sheosaran Bbartbi 
and his name stood recorded in the landlord’s 
Sarishta ; there is nothing to show that any 
rent was paid by the donee to the landlord. 

Now, is there anything to show that an at¬ 
tempt even was made by the donee to have 
his name mutated in the landlord’s Sarishta ? 
Soon after the alleged deed of dedication of 
1912 came the preparation of the Survey 
Beoord-of-Bights and the dispute lists (Bxts. E 
and K1 of April 1914, and the finally publish¬ 
ed Beoord-of-Bights of January, 1916, (Ext. h) 


conclusively establishes the actual possession 
of Sheosaran Bbartbi even after the exedution 
of the deed of trust. As against the aforesaid 
unimpeachable evidence of actual and con¬ 
tinuous possession of Sheosaran Bbarthi from 
before rnd after the execution of the deed of 
gift, the plaintiffs have only two documents 
Exhibits 1 and 3, the first being a report of 
the Sub Inspector of Police dated the 6th 
November 1915, and the second an extract 
from the register of criminal records sent 
to the Beoord-Boom in the aforesaid case 
in 1917. 

The Court below has commented adversely 
upon these documents and has held them to 
be spurious. It has also shown that the 
identity of the parties mentioned in those 
documents has not been satisfaotonly estab¬ 
lished. Their relevancy and admissibility are 
also questionable. In no case the report can 
be accepted as evidence of the statement of 
the complainant and we cannot agree with 
Mr. Das that the statement relied upon by 
him can in law be used as evidence. The 
Sub-Inspector who recorded it is dead and no 
evidence is given that that was the statement 
actually made by the complainant. Again the 
aforesaid two documents which constitute 
simply one transaction, assuming them to be 
relevant and true, only show an attempt on 
the part of Deoki Bbartbi to take possession 
of the property and to assert bis right under 
the deed of dedication. But the actual divest¬ 
ing of ownership by Sheo Saran Bbarthi 
cannot be established by these documents 
which relate to an event in 1915 as against 
the evidence of the defendants that between 
1912 after the execution of the deed, and 1915, 
the date of the aforesaid event, Sheosaran 
Bharthi not only asserted his possession but 
has been in continuouB actual possession of the 
property. 

The oral evidence merits the same remarkt 
namely, that the evidence on behalf of the 
defendants consists of competent witnesses 
such as the lessees, mortgagees and others 
having dealings with the property. These 
witnesses prove the possession of Sheosaran 
Bbarthi nninterrnpted in any way by the 
deed of trust; they prove that the deed was 
never given effect to and was merely a no¬ 
minal and sham transaction. The plaintiff’s 
witnesses cannot olaim disinterestedness and 
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independenoe w\\ioh would merit any oon- 
tiideratioQ of tboir evidence by the Court. 
Their evidenoe has been shown by the Oourt 
below to be disorepanb and inooneistenb with 
the case of the plaintiffs as laid in the plaint 
which they want to improve by setting up 
two events: (1) the previous dedication of 
the property, Sanfc r/p and Simarpanm the 
presence of the people and (2) the subsequent 
execution of the deed of trust. 

We have carefully gone through the oral 
evidenoe and considered the comments made 
on behalf of the parties. In fact, Mr. Das 
did not feel confident of the oral evidence 
tendered on behalf of the plaintiffs and con¬ 
sequently did not seem to rely upon it. 
We need not repeat the reasons given in 
detail by the learned District Judge who 
appears to us to have carefully and exhaus¬ 
tively gone into the evidence. Suffice it to 
say that we entirely concur with his estimate 
of the evidenoe. We prefer the evidence given 
on behalf of the defendants to that adduced 
on behalf of the plaintiffs. Upon the evidence, 
oral and documentary, therefore, no real dedi¬ 
cation of the property has been proved, nor 
has it been proved that defendant No. 1 was 
a trustee of the properties in question. 

Agreeing, therefore, with the view of the 
Court below, we dismiss the appeal with costs. 

Kulwant Sabay, J. —I agree, 

N, H, Appectl dismissed* 

SIND JUDICIAL COMMISSIONER S 

COURT. 

Miscellaneous Civil Appeal No. 36 

OP 1920. 

June 29, 1921. 

Present Mr. Kennedy, J. G., and 
Mr. Madgavker, A. J. C. 

Seth VISHINDAS FATEHCHAND— 
Plaintiff—Appellant 
^ 6TSU3 

NABUMAL DHAEAMDAS and othebs 
Defendants—Eespondents. 

Civil Procedure Code {Act V of 1908} O. IXf rr. 8, 9— 
Dismiseal of suit for default-^Fresh suit, whether 
ed—* Cause of action ’ meaning of^ldinor plaintiff— 
Guardian ai litem, change oft effect of. 

I 0—194 


The term * o.iu-^e of aotloD* means every (aot whioh 
it would be no ansary for the pUintifi to prove, if 
travert^ed, in order to Rupport bin right to the judg- 
moQt of tbo Court It does not oomptiao every piece 
of evidence wbiob ia ncooaaary to prove oaob fact, 
hut every fact whioh ia nooe^aary to be proved. It 
ba' no relaHon \vbatever to the defence which may 
be aet up by the defendant, nor does it depend upon 
the oharooter of Ibo relief prayed for by the plaintiff. 
It refora entirely to the grounds set forth in the 
plaint aa theoauaeof action, or in other words, to 
the txi-ilia upon whioh the plaintiff aaka the Court to 
arrive at a oonoluaion in bia favour, [p. 99C, ool. 1.] 

Read V. Brown, (1898) 22 Q. B- D. 128 at p. 181; 68 
L. J. Q B. 120 : 60 L T 250 : 37 W. R. 131; Gha^xd 
Kourv. Partab Singh, K^C. 98 at p. 102; 16 1. A. 
156 ; 5 3ar. P. C J. 248 ; 12 Ind. Jur. 331 ; 8 Ind. 
Deo. (N. 6.) 65 (P. 0.), relied on. 

Defendant ob‘ained a deoree on a mortgage 
exoouted by a Hindu. The minor sona of the latter 
brought a auit for partition of the family properties 
free from the mortgage on the ground that the mort¬ 
gage wa^ not for neeeasity, bat wata executed for 
immoral p iiposae^ per.aonal to the mortgagor The suit 
wa^ di^mijised under O. IX t B of the Civil Procedure 
Code. Defendant then applied for sale of the mort¬ 
gaged property in oxeoutioa of hie deoree. The sons 
of the mortgagor then brought the present suit for an 
iojunottoQ teetr.aining the defendant from fuelling the 
property in execution of hie decree. The suit was 
baaed on the same allegations on whioh the previ¬ 
ous suit was baeed. 

Held, that the eeoond suit was barred under 0. IX 
r. 9 of the Civil Prooedure Code, as tbe oause of ac¬ 
tion in both suil-^ was the same. fp. 937, ool. 1.] 

The provisions of O. IX, r- 9 of the Civil Prooedure 
Code cannot he nulliBed in tbe oase of minor plaint¬ 
iffs by the simple process of changing guardians- 
ad-litem from time to time, and alleging their know¬ 
ledge at various times, [p. 987, ool. 1.] 

Appeal from the deoree of tbe Assistant 
Judge, Hyderabad, 

Mr. Harchandrai Vishindas, for the Appel¬ 
lant. 

Mr. Gopaldas Samtari, (or the Respondents. 

JUDGMENT. —In 1911, Dharamdas 
mortgaged corbain property to Vishindas. On 
the 26th of August 1914, in suit No. 32 of 
1914 Vishindas obtained a mortgage-decree 
for Rs 15,000 on this deed of mortgage. In 
suit No. 29 of 1916 the three minor sons of 
Dharamdas by their guardian and mother 
Jamnabai brought a suit against Dharamdas 
and various alienees of his property inolnding 
Vishindas, for partition free from mortgages 
and other encumbrances on the ground that 
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the alienatione were nob for bhe purposes of 
the joinb family, bub for immoral purposes 
personal to Dharamdas. That suit was 
dismissed under O. IX, r. 8. The minor 
sons by another guardian now sue Vishin- 
das, Dharamdas andobhers for an injuno- 
tion restraining Vishindas from selling this 
property in exeoutioo, as he had applied to do. 
Vishindas inter alia resisted bhe suit on the 
ground that it was barred under O. IX, 
r. 9 of the Code of Civil Procedure. The 
Court of First instance, upheld the plea on 
the ground that the causes of action in bhe two 
suits were the same. But the Court of First 
Appeal held that they wore not proved to be 
the same; and this is a second appeal by 
Vishindas on the same plea. The question 
is, therefore, whether the cause of action of the 
present suit is or is not the same as the cause 
of action in the former suit. The term ' cause 
of action has long been judicially defined as 
being *' every fact which it would be necessary 
for the plaintiff to prove, if traversed, in order 
to support his right to the Judgment of the 
Court. It does not comprise every piece of evi¬ 
dence which is necessary to prove each fact, 
but every fact which is necessary to be proved,*’ 
per Bead v. Brown (1). And as was observed 
by their Lordships of the Privy Council in 
Chand Kour v. Purtab Singh (2). “ The 
cause of action has no relation whatever to 
the defence which may be set up by the de¬ 
fendant, nor does it depend upon the character 
of the relief prayed for by bhe plaintiff. It 
refers entirely bo the grounds set forth in bhe 
plaint as the cause of action, or in other 
words, to the media upon which the plaintiff 
asks the Court bo arrive at a conclusion in 
his favour.” 

An initial difficulty in the decision of the 
appeal was the absence of bhe pleadings in the 
former suit, which caused bhe Court of first 
appeal to hold that apart from the former 
suit being a suit for partition, the appellant 
bad not proved the cause of action bboroin bo 
be bhe same. It appears, however, from bhe 
Judgment of the trying Court that bhe record 
of the former suit which bad also been tried 
by it, vpas referred to by bhe parties and by 

(1) (1888) 32 Q. B. B. 198 at p 181 ; 58 L. J. Q. 
B. 120 ; 60 L. T. 260 ; 87 W. R. l8l. 

(2) 16 0* 98 at p. 103 ; 16 1. A. 156 : 5 Sar. P.G. 

348 : 12 lnd< ^ ^*) (I** 


that Court for the decision of the present 
question. In the absence of the pleadings, it 
would obviously be impossible to decide the 
point at issue. The proper course for defend¬ 
ant No. 2, appellant, who had set up the bar, 
would have been to pub in copies of the plead¬ 
ings or other necessary record in support of 
his plea. Since the case has, however, taken 
the course it aotuallydld, we are constrained 
to allow the pleadings in bhe former suit to be 
brought in evidence here under O. XLI, r. 
(27) (b) of the Code of Civil Procedure. 

It is argued for the respondents that the 
application for lexecution by the appellant is 
an extraneous act which furnishes them with 
a fresh cause of action. This plea, we think, 
is not sustainable. In the first place, there 
is no evidence as to when bhe appellant first 
applied in execution. But that apart, the 
cause of action in both the suits may be 
divided into two parts. Firstly the respon¬ 
dent's title which is admittedly identical 
and secondly the mortgage and its validity, 
which is impugned in both the suits on the 
same ground of immorality on the part of the 
mortgagor's father. This cause of action 
accrued to the respondent's sons of the mort¬ 
gagor from the moment of bhe mortgage ; and 
it remains unaltered whether they chose to sue 
for its invalidity before the mortgagee sued 
on it, or for a partition after the mortgage- 
decree or for an injunction after attaobmenb in 
execution. The time of suing might alter the 
form of the reliefs but not the cause of action. 
The Court of first instance was, therefore, 
correct in holding that the cause of action 
comprising both the titles of the minor sons and 
coparceners in bhe joinb Hindu family as well 
as the alleged immorality of the father in¬ 
validating bis mortgage are one and the same 
in both the suits. 

The second ground for the respondents 
argued before us is that partition is a recur¬ 
ring right, that bhe former suit failed on ac¬ 
count of thenegUgenoe of the then guardian the 
mother, that the present guardians are differ¬ 
ent and that the knowledge of the latter of 
this application for execution by the decree- 
holder, all these oiroumstanoes furnish afresh 
cause of action. The case cited in support, 
Lalla Sheo Ohuran Lai v. Bamnandan Do- 
bey (3), however, hardly goes to this extent. 

(3) 32 0. 8; 11 Ind. Deo. (N. S.) 7. 
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We express no opinion on the point as to the 
legal rights of the minora on attaining majori¬ 
ty if they desire to prove negligence on the 
part of the guardians. The provisions of O. 
IX, r. 9. oannot, however, be nullified in the 
ease of minor plaintiffs by the simple process 
of changing guardians-ad-^iiSM from time to 
time and alleging their knowledge at various 
times. In the present instance, we may ob¬ 
serve that the minors have raised no pleading 
or issue as to the negligence of the mother in 
the former suit. The negligence was merely 
an argument in the trying Court. On the 
materials before us, it is not necessary, nor 
are we in a position to find whether the 
former suit was in the first instance 
collusive with the father or whether he 
failed to prosecute it. or whether it fail- 
ed because of the negligence of the mot¬ 
her. It does not appear, however, that be¬ 
fore the filing of the present suit, any steps 
were taken by or on behalf cf the minors to 
set aside under the latter part of r. 9, the 
dismissal under O. IX, r. 8- 

We agree, therefore, with the Court of the 
first instance that the present suit is in respect 
of the same cause of action as the former suit. 
There is no evidence before us bo show whe¬ 
ther there was or was not any application for 
execution prior to the former suit. Bub, how¬ 
ever that may be, we are dearly of opinion 
that in the present plaint the cause of action 
is not varied on account of the application for 
execution; and on this ground alone, this case 
must be distinguished from the case cited 
above. Chand Kour v. Partabsing UJ- 

The appeal, must, therefore, be allowed 
and the decree of the lower Appellate Court 
set aside. We confirm the decree of the 

trying Court and dismiss the plaintiff e suit 
with costs throughout against the plaintiffs. 

„ ^ AppenL allowed. 


CALCUTTA HIGH COURT. 

Appeals FROM Appellate Decrees 
Nos. 191-195, 206 208, 226-236. 

1898-09 OF 1922. 

May 1, 1924. 

Present :—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

RAMIJUDDIN AND OTHERS—Appellants 

versus 

RAI RADHA KANTA AICH BAHADUR 

AND OTHERS—RESPONDENTS. 

Hcgulaiion VII of 1S22. s. IC (8)-Malguzar, 
ment aid status of—Bengal 'financy Act {V111 0.^1885) 
ss. 9 (4), 105, 108 —Proprietary body— 
**Agent" in s- 188, whether yncans only one person— 
Walguzirs, w/jeJ/itr can start proceedings under s 106 

_ Bale oj rent mentioned about excess iand—Mukartari 

Juflding— Presum plion. 

The efieot of the appointment of iSadar Malguear 
is to saapend ot take away for ihe time being the 
proprietary rights of the proprietors of the estate, 
[p. IJ88, ool. l.J 

The Sadar Malyuzars oondtitute the entire body of 
landlords within the meaning of seotioa 188, Bengal 
Tenancy Act For the time being the tenants must be 
held to be bolding under the Sadar Malguzars. The 
right of the other proprietors under the law remains 
in abeyance so long as the property is managed by 
the Mul{7U3ar« under the Regulation, [p. 988,'ool. 2.} 

■ Malguzars may be considered as agents of the pro- 
prietote and as suoh they are entitled to main- 
cain suite under seotioa 108 Bengal Tenancy Aot. 
The word “ Agent” in section 1^8. Bengal Tenancy 
Aot includes “ Agents” There is no special provision 
in the Bengal Tenancy Aoi or any other law which 
would reatrioo the meaning of words * agent ' to a 
single individuil. [p. 990, ool. ^ ..j- 

The mere fact that a certain rata is mentioned m 
respect of excess land to be found in possession of the 
tenants does not raise the presamption ae to the 
MuJMTrQTt Ddtur6 of tho holdings, [p- 968^ ool- 2 J 

Appeals agaiost the decrees of the Special 
Judge, Noakhali, dated the 26bh April and 
6 bb May 1921, reversing the decrees in 
No. I9l of 1922, affirming in Nos. 192 to 195 
and 226 to 235 of 1922 and modifying in 
No. 236 of 1922, the decrees of the Assisbant 
Settlement Officer of that district, dated the 
20bh June in Nos. 226 bo 234 and 236, 26th 
June in No. 235 and 9th July in Nos. 191 
to 196 of 1922 and Appeals against the 
decrees of the Special Judge, Noakhali, dated 
the 30bh June and 9bh July 1921, affirming the 
decrees in Nos. 206 to 208 and 1898 of 1922, 
and modifying the decree in No. 1899 of 1921, 
of Assistant Settlement Officer, Noakhali, 
dated the 27th June in Nos. 206 to 208 and 
dlst July in Nos. 1898 and 1099 of 1922i 
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Babu Brojolal Chakravarty (with him Babu 
Santosh Kutndv Bose), for the AppeDants. 

Babu D. L. Kastgir (with him Babu Nagen- 
dranath Bose), for the EeBpondents. 

JUDGMENT.—These oonfolidated appeals 
raise two points which are common to all of 
them. The first is that the respondents are 
only some of the co-sbarcr landlords and are, 
therefore, not competent to maintain suits 
under section 105, Bengal Tenancy Act; and 
the second point urged is that it should have 
been held that the rents of the appellants are 
fixed. The first question is of some importance 
and is one of first impression. 

The facts are that the appellants are ten* 
ants of chars Kakra an Hazaii. I'or the purpose 
of determination of the first question it is 
not necessary to go to the early history of the 
estate. Sufiice it to say that it was taken pos¬ 
session of by the Collector under Hegulation 5 
of 1812 under the order of the District Judge. 
It was released in 1858 on condition that the 
proprietors of the estate, who had quarrelled 
amongst tbemselves, should enter into an agree¬ 
ment, that the management of the estate should 
be carried on through Malguzars under Regu¬ 
lation 7 of 1622. On the estate being released 
the Collector resumed possession under ar¬ 
rangement with the whole body of proprietors 
and let out the estate from time to time to 
Sadar Malguzars under Regulation 7 of 1822, 
as extended by Regulation 9 of 1823. The 
present proceeding was started by the present 
Sadar Malguzars appointed by the Collector 
under the Regulation. The question, there¬ 
fore, is whether these Sadar Malguzars are 
persons who may be called the entire body of 
the appellants. The position of the Sadar 
landlords or who represent the landlords of 
Malguzar is to be found in section 10 (8) oi 
Regulation Vll of 1822. That section em¬ 
powers the Sadar Malguzar to manage the 
property, collect rents and pay the Govern¬ 
ment Revenue. It further lays down that 
if any of the oo-proprietors is in possession 
of any land within the estate he will hold it 
as a subordinate proprietor subjeot to the pay¬ 
ment of rent to the Sadar Malguzart who is 
Tested with exclusive powers over the tenants 
in the matter of collection of rents &o. &o. 
The effect of the appointment of Sadar 
Malguzar is, therefore, to suspend or take 
away for the time being the proprietary 


right of the proprietors of^tbe estate. Whether 
a Sadar Malguzar is a person who may be 
called " landlord ” within the meaning of 
section 3 (4), Bengal Tenancy Act is to be 
etermined with reference to the definition 
of the word “ landlord”in that section. ‘Land¬ 
lord’ is defined as “a person immediately 
under whom a tenant bolds and includes the 
Government ‘Proprietor’ has also been 
defined in that section as "a person owning an 
estate or part of an estate. ” Beading the 
two definitions together, it would appear that 
a distinction was attempted to be made bet¬ 
ween a 'proprietor* having higher proprietary 
interest and a ‘landlord’ under whom tbe ten¬ 
ant bolds, who may have an intermediate in¬ 
terest between tbe proprietor and tbe tenant. 
But a proprietor may be a landlord if he has 
direct relations with tbe tenants. In tbe pre¬ 
sent case it is argued that tbe tenants must 
be taken to be bolding under tbe entire body 
of proprietors, though rent is to be realised 
only by tbe Sadar Malguzars. On a reference 
to the Regulations and tbe general scheme of 
tbe law on this point, it would appear that a 
Malguzar is more than a mere Oolleotoi of 
rent. In him is vested the management of 
the estate. Any oo-paroener who is 'in pos¬ 
session of tbe land is to be considered subordi¬ 
nate to the Malguzar. He is entrusted with 
powers over tbe tenants in respect of tbe col¬ 
lection of rent. The powers apparently in¬ 
clude enteriug into settlements and all acts 
necessary for tbe management of the proper¬ 
ty. We have given our beet consideration to 
this point and tbe conclusion which we have 
come to is that the Sadar Malguzars con¬ 
stitute tbe entire body of landlords within tbe 
meaning of section 188, Bengal Tenancy Act 
For tbe time being tbe tenants must be held 
to be holding under tbe Sadar Malguzars. The 
right of the other proprietors under the law 
remains in abeyance so long as the property is 
managed by the Malguzars under the 
Regulation. 

There is another point of view from which 
this question can be looked at. As we have 
observed the Collector took over charge of 
this estate on tbe proprietor’s agreeing that 
the management should be carried on through 
the Malguzars under Regulation Vll of 1822, 
In pursuance of that agreement Malguzars 
have been appointed from time to time. 
They may, therefore, be considered as agents 
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ot the proprietors and as 6uoh they are eo- 
titled to maintain the preseub suits under soo- 
tion 105, Bengal Tenanoy Aot. Seotion 188 ro> 
quires that the entire body of landlords should 
join in the prooeeding or that they should eot 
through an agent, in tliis oonneotion refer- 
enoe ^as made to the ease of bati Prosad 
Qurgay. Badha ^'ath Uaity [1), in wbioh there 
is some expression of opinion that the word 
‘agent’ as used in stotion 188 means one per¬ 
son and not more than one person. That was 
a ease in which two brothers of a joint Mitak- 
ihara family bad brought a suit for assess¬ 
ment of rent under seotion 52 B. T. A. Their 
Lordships held that all the members of the 
joint family must join under seotion 188 B. T. 
A. and that two of them could not be consider¬ 
ed to be agents of the entire body of land¬ 
lords. Probably it was enough for the decision- 
of that case to hold that the plaintitTs were 
not the entire body of landlords nor were they 
the agents of their oo-parconers. The learned 
Judge, proceeded further to observe as follows, 
“it IS clear, therefore, that the legislature has 
expressly provided for the performance of an 
act, not only by the entire body of the joint 
landlords but also by their representatives. 
But the legislature contemplated that where 
such representative is allowed to aot, he must 
be a single individual; in other words, the act, 
must be done by a single agent authorised to 
aot on behalf of the entire body of landlords.” 
We must respeotluUy dissent from the view 
above expressed. Under seotion 13 Clause 12) 
of the General Clauses Act 1897 there is no 
reason why the word ‘agent’ should not include 
agents. We have been unable to discover any 
special provision in the Bengal Tenancy Aot 
or any other law which would restrict the 
meaning of the words ‘agent’ to a single in¬ 
dividual. I am, therefore, of opinion that the 
requirements of section 188, Bengal Tenancy 
Aot, have been satisfied in this case, the plaint- 
ifls being regarded as the entire body of land¬ 
lords or as agents of the entire body of land¬ 
lords. 

The next point is set at rest by the 6Ddings 
of fact arrived at by the learned Judge. It is 
argued that the tenants are in occupation of 
this land at any rate from l.bU8. The 
lands bad diluviated before the Permanent 
Settlement and bad reappeared sometime about 
1808 when they were settled with tenants. 

11) IB lad. Om* 197 : le 0. L. 9 . 4t7- 


It is contended that siitce it has l)een found 
that toraiitfi are in poseepoion since 1808 it 
ouglit to ho presumed that they wore in 
possession from bclore the Permanent k^ettie- 
ment wlieu the lands wore under water. 
We do not think that wo are entitled to make 
any such presumption. I'urtber the lower 
Appellate Court has found as a fact that the 
entire cliar was unoccupied in 1808. Evid¬ 
ently the tenants did not come into posses¬ 
sion of any portion of this char until some¬ 
time afterwards and, therefore, no tenancy 
could have been in existence until then. The 
presumption that the tenancies bad been in 
existence from the time of the Permanent 
Settlement in l793 is thus clearly rebutted. 
The hnding comes to tliis that the tenants 
come into occupation of the laud sometime 
after 1808 wl.uoh negatives the supposition 
that they wore in possession from before the 
Permanent Settlement. The argument that is 
based upon it that the tenants having proved 
uniform payment of rent, for more than 
20 years shall be presumed to have permanent 
Mukarari interest from the time of the Per¬ 
manent Settlement consequently fails. 

A further question is raised inS. A. Nos. 191 
to 195 that the fact that there was a stipula¬ 
tion in the KuhtiUyat that rent for any addi¬ 
tional area to bo found in future in posses¬ 
sion of the tenants should be paid at a certain 
rate would make the rate permanent; and in 
BUport of this reliance has been placed on the 
case of Bam Dayal Qiri v. Mtdnapore Zemin- 
dary Coy. (2;. The learned Judge has consi¬ 
dered this matter and we think that he has 
come to a correct conclusion. These have been 
found to be Baiyati holdings and the Kabuli- 
yats merely mention the fact that if any in¬ 
creased area is found in possession of the ten¬ 
ants rent would be charged at a certain rate 
per kani. It is nob stated for what period the 
rate should continue. From this fact it can¬ 
not be presumed as a matter of law that it is 
intended bo create Mukarari holdings. Suria 
Prosad Sukul v. Midnaperre Zemindary Com¬ 
pany Ltd. (3), Loges Chandra Bay v. Makbu I 
Ah 14) and Upendralal Qutpa v. Joges Chandra 
Bay (5). In alh those oases it has been held 

{2) 7 lod- Gas. 7d5 ; l6 0. W. N- aSU. 

(3; 77 liid. Gas. 954 ; 88 C L. J. 8B‘J. 

(4) 64 Ind. Oaa. 860 ; 38 0. W. N. 945 ; 80 0. L. J. 

140. 

(6) 88 Ind. Gas. 66 : 32 0. W- H- 276. 
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that fcbe mere (act fchab a certain rate is men¬ 
tioned in rospecb of excess land to be found in 
possession of the tenants does not raise the 
presumption as to the MukaraH nature of the 
holdings. In the case of Hci'indayal Giti v. 
Midnapore 2emindary Coy. (2), -which was 
decided by one of the learned Judges who 
was a party to the decision in the case of 
Makbul Alt v. Joge^h Chandra Hay (4), 
there were several factors which led the 
learned Judges to draw the inference of 
permanency as to the rate of rent. They 
observe " it is true there are in the leases no 
words which by themselves would bar an 
enhancement such as are used in formal leases 
in other parts of the country, But there is 
"the conduct of the parties for more than 60 
years showing that notwithstanding one trans¬ 
fer and several Bucoessions the same rate of 6 
as 4 pies has been maintained there is the 
admitted object of the lease in respect of a 
large fraction at least of the lands to extend 
cultivation over jungle lands *. there is the 
progressive nature of the rental in respect of 
the excess lands.” In these circumstances the 
learned Judges held that the presumption of 
permanancy of rent may be deduced. These 
circumstances do not exist in the present 

oases. 

The result is that all these appeals are 
dismissed with costs. We assess the hearing 
fee at seven gold mohurs for all these 
appeals. 

S. D. Appeals dismissed. 


SIND JUDICIAL COMMISSIONER S 

COURT. 

Civil Bevision No. 32 of 1919. 
November 24, 1921, 

Present :—Mr. Kennedy, J. C., and Mr. Aston, 

A. 3. 0. 

The KARACHI MUNIOIPAIilTY— 

Applicant 

versus 

M. R. D’SA AND ANOTHER—Opponents. 

Bulea and Bye Laws oj Karachi Municipality, 
Appendix D, r 6 (e), ultra vices—l’crmwiai 

tax, refund (^^Prccedure of Mumcipality, power of, to 
preeeritfs rules. 


Clause C of rule 6 of Appendix D. of the rules ana 
bye-laws of the Karachi Manioipality, which lays 
down tbe procedure for the refund of terminal tax in 
respect oi goods supplied to Government is not ultra 
vires, [p. yjl, col. 2.] 

.No bye-law of a Municipality can out down an ex¬ 
emption allowed by the Liegislature, and any such 
bye-law is invalid, [p. 991, ool. 2.] 

IVhere, however, an exemption is allowed by the 
bye-laws themselves, it is competent to tbe municipa¬ 
lity to prescribe and lay down the oonditions under 
which it will grant that exemption [p. 991* ool 2-] 

Revision, against the decree of the Small 
Cause Court Judge, Karachi. 

Mr. Bupchand Billaram, for the Applicant. 

Mr. Suganlal Bassanand, for the Oppo¬ 
nents. 

JUDGMENT. 

Kennedy, J.C, —The defendants imported 
some tire-wood into the limits of the Karachi 
Municipality, the firewood was unloaded on 
the Railway at Kiamari and paid no terminal 
tax to which under the rules of the Munici¬ 
pality it is liable. It has been found as a fact 
that this tire-wood was imported by the 
defendants for the purposes of fulfilling a 
contract by which they had agreed to supply 
tire^wood to the Military Department and 
that tbe tire-wood was, as a matter of fact, so 
delivered to the Supply and Transporo in terms 
of the contract. 

The Municipality are now bringing a suit 
against the defendants in order to recover the 
amount which should have been paid as ter¬ 
minal tax. They filed that suit in the Court 
of Small Causes, Karachi. The defence set up 
was that this tire-wood was imported for the 
use of Government under a contract and it 
was, therefore, not liable to terminal tax or 
rather that the importers were entitled to 
receive refund of the terminal tax, to which 
the Municipality replied that before the im¬ 
porter could have the benefit of tbe bye-law 
prescribing the refund of terminal tax, it was 
incumbent on the importer to comply with 
certain conditions laid down in this bye-law, 
namely, that the importer should produce a 
certificate signed by the Military Officer at 
the time of the import and that within 30 
days of such importation, he should produce 
a subsidiary certificate of the same officer or 
bis successor as to what part of the said goods 
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it any have vested in Government. The 
Munioipaliby, therefore says, that as the defend¬ 
ants have not performed the duty imposed 
upon them in this reepeot, the duty inoum- 
bent upon the Munieipality under clause (c) 
namely to remit the terminal tax also does 
not come into force. 

The view which commended itself to the 
learned .Tudgo of the Small Cause Court was 
that this condition laid down by the Munici¬ 
pality is ultra vire. He found that tiiough 
the Act gives the Municipality a right to 
exempt the importer from paying terminal 
tax, it does not allow the Municipality 
to go further and to say that the ex¬ 
emption must be accompanied by these 
oertificats and thus prescribe a mode of proof 
for such exemption. He says that there is no 
doubt that it is perfectly open to the Munici¬ 
pality to require importers to do certain things 
and it importers do not comply with such bye¬ 
laws they would clearly be liable to prosecu¬ 
tion, but that the Municipality by their bye¬ 
laws cannot cut down any exemption from 
terminal tax which has been once granted in 
general terms. 

It is to be assumed for the purposes of the 
suit, that the Municipality has the right to 
sue for the recovery of the terminal tax, if it 
is not paid. And we decide this matter on 
that basis. This case, we must suppose, is of 
a very rare occurrence because the rules pre. 
suppose payment of the dues in respect of the 
terminal tax before the goods arc removed 
from the Station, therefore, it would not 
generally be necessary for the Municipality 
and importers to resort to Courts about it. 
The present revision application is filed by 
the Karachi Municipality on the ground that 
the learned Judge of the Small Cause Court 
was in error in fioding the byo-law ultra 

vires. 

As regards this question, we think, the 
learned Judge has failed to distinguish bet¬ 
ween the case of an Octroi tax and a termina 
tax. The authorities quoted in fivour of the 
proposition which commended itself to him 
refer to the cases of Octroi and regar s 
Ootroi, it is admitted by the Legislature 
there is a right to obtain a refund 
unless the goods so imported are consum¬ 
ed within the limits of the Municipality or 
in certain other oases. It is obvious that 


no bye-law of the Munioipaliby could out down 
an exemption allowed by the Legislature. If 
the Municipality has its bye-lawa framed so 
as to out down that exemption, such a bye-law 
would, I think, be clearly invalid. But 
this is a case of a terminal tax for which there 
is no such exemption given by the Statute. 
It is only under the bye-law that any one is 
entitled to the refund of the terminal tax at 
all. I caon.ot see why it should not be com¬ 
petent for the authorities which out of mere 
grace allow an exemption to prescrib? and lay 
down under what conditions it will grant that 
exemption. That seems to me all the Muni¬ 
cipality has done in this case. Tliere is noth¬ 
ing unreasonable or harsh in the rule itself. 
In fact, I think that to say that goods which 
were imported with the view to the fulfil¬ 
ment of a Government contract should be free 
of liability to pay terminal tax, without at 
the same time prescribing what proof the 
Municipality would regard as proof sufficient 
of such goods having been so actually import¬ 
ed so as to enable itself to decide whether or 
DO, refund should be granted would be in it¬ 
self an unreasonable rule tending to cause 
frauds amongst the agents of the Municipality, 
hardship to importers who might not be able 
to satisfy the Municipality, hardship to 
the rate-payer who might ba plunged 
into continual litigation. I cannot, therefore, 
think this particular bye law is ultra vires. 

The learned Judge of the Small Cause Court 
has proceeded on this basis which ssems to 
me erroneous and as it is obvious that if this 
decision is upheld it might cause serious loss 
hereafter to the Munieipality, it is not possible 
for me to say that this is not the ease in 
which justice docs not require us to interfere 
even though, it does appear, as a matter of 
fact, that these goods might have been exemp¬ 
ted from the terminal tax. should the defend¬ 
ants have taken the correct procedure. It is 
moreover, noticeable that the defendants ap¬ 
pear to be in error throughout as they failed 
to deposit the momy which they shouM have 
deposited under Clause 2 of the Municipal 
rules in question before removing the goods. 
Had they dona so, probably the neoossity of 
obtaining those documents would have remain¬ 
ed present in their minds. The Municipality on 
its side seems to have done nothing inoorreob, 

I do not think that it would be in accordance 
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wifch justice to refuse the Municipality permis- 
Bion to recover its just dues. 

As it 15 not clear -whether the judgment is 
conclusive or merely a preliminary judgment, 
the best thing to do is to set aside the judg¬ 
ment of the Small Cause Court Judge who 
may dispose of the case according to law sub¬ 
ject of course, bo the above fiodinge. 

Costs to abid the result. 

Aston, A. J. C. —T concur in the order of 
the learned Judicial Commissioner remanding 
the case to the lower Court. I would 
like; however, to add a few remarks. The 
facts in the case cited by Mr. Suganlal, 
namelv. The Poona City Municivality v. Bamji 
Baqhunnth (l), seem to me in certain respects 
very similar to those in the present case. 
There the original plaintiff contracted to sup¬ 
ply corn to Government at Poona, Kirkoe and 
the Camp of Exercise and imported corn into 
Poona for the purposes of his contract. The 
case shows that he paid octroi duty upon all 
the corn under the revised octroi rules under 
sootioD h9, clause (4) of the Bombay District 
Municipal Act, the octroi was only payable on 
goods brought within a certain limit, for 
consumption or use therein. And the ground 
on which the Municipality refused the refund 
was that the goods had not been delivered to 
Governments within the limits, but at Kirkee 
and the Camp of Exercise. In both oases, there¬ 
fore, the payment was made to the Municipality 
in respect of goods eventually delivered bo 
Government and in both oases if the corteofa 
system or the proper conditions bad been ob¬ 
served the payment would have been exemp¬ 
ted or the money returned. The original 
plaintiff, however, in Poona City Municipality 
V. Bamji Baghunath (1), suffered from an ad¬ 
ditional hardship for the judgment shows that 
the learned Judges in that case v7ere not of a 
very decided opinion as to the interpretation of 
the rules. The rules which had been laid down 
for his guidance were wanting in charity. 

The present circumstances can also be dif¬ 
ferentiated on the ground that the lower Court 
has held a great portion of rule 6, clause C, 
appendix D of the rules and bye laws of the 
Karachi Municipality to be ultra vires. The 
consequences, therefore, in the present case 

(l) 21 B. 260; 11 Ind. Deo. IN. S.) 169. 


are considerable. I am of opinion that the 
facts are such as to justify our intervention, 
z K. Case remanded. 


MADRAS HIGH COURT. 

Civil Appeal No. 1 125 of 1920. 

August 30, 1923. 

Present Mr. Justice Phillips and 
Mr. Justice Venkatasubba Bao. 

SUBBIAH PANDARAM— Plaintiff 

—Appellant 

versus 

ABUNACHADA PANUABAM and 

OTHERS—Defendants—Respondents. 

Limitation det {IX of 1900), 8ch. Z, Act. 11 —Ciaim 
petition decided against minor—SiUt—^Limitation--^ 
Civil Procedure Code {Act V of 190810. 21, r. 63— 
Guardian and Ward—instituted by guardian 
bona fide—Suit dismissed—Negligence of guardian* 

When an order under seotton 283 Olvil Piooedure 
Code (Aot XtVofl8d2), is made against a minor, a 
suit in respeob of that order oaghb to be filed within 
one year of his attaining majority under Art 11 of 
Soh. Itothe liimitation Aot. If auoh a suit is filed 
within one year from the date of the order by the 
minor's grand-mother and it is dismissed, this 
Oinnot extend the period of limitation, [p- 993, ool. 2.j 

If the guardian of a minor without taking into 
ooDsideration the legal aspect of a oaae, hut acting 
6ona fide, institutes a suit on behalf of the minor, he 
is not guilty of gross negligence even though it 
would have been to the minor's advantage if he had 
not instituted the suit [p. 994, ool. 1 ] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Tanjore, 
in O. S. No. 86 of 1914 (O. 3. No. 118 of 1913 
onthehleof the Court of the Subordinate 
Judge, Negapabam). 

Mr. K. S Jayarama Iyer, for the Appel¬ 
lant. 

Mr. S. T, Srinivasagopalacharit for the Res¬ 
pondents* 

JUDGMENT. —^The plainUS in this case 
brings a suit for pirtltiou against his father 
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bhe Iflbdefendanb and various obhor dofenJanfes 
who are alienees from his father. Tho pro¬ 
perty olaimod for parbitiion is oaumorabed in 
various sohedules of the plaiuta» Sohedulos A 
to B, and a certain numbor of bhe olaima 
made by bhe plaintiff havo been admitted by 
the learned Subordinated Judge while others 
havo been disallowed ; and apparently, since 
bhe appeal was filed bhero has been soma 
understanding arrived at between the parties, 
for a large number of the respondents do nob 
now appear bo oppose the appeal. Finally when 
the appeal was argued, it was only argued in 
respect of bhe following prop^’rbies—A Sche¬ 
dule, 0 schedule, a portion of D Sohedulo, and 
Schedules F. 6. and B. 9. 

The most important schedule is the A 
Schedule which comprises properties sold at 
Court auction. At bhe same auction, cer¬ 
tain other properties were sold which have 
been held to be trust properties, but we are 
nob now concerned with those. When the A 
Schedule properties were atbached, the plaint¬ 
iff was a minor, but his grandmother present¬ 
ed a claim petition On bhe 9th of February 
1897 and this petition was dismissed and the 
properties were sold. Subsequently a suit 
was filed by bhe plaintiff's grandmother to set 
aside bhe order on the claim petition, O. S. 
No. 269 of 1899 in the District Munsif’s Court 
of Negapatam. That suit was also dismissed. 
The plaintiff, who attained majority nearly 
three years before filing the suit, now comes 
bo Court to recover possession of bhe properties 
which were then sold. The subordinate 
Judge has found that, as there was an order 
against the plaintiff under section 283 of the 
Code of Civil Procedure, 1882, the plaintiff 
ought to have brought bis suit within one 
year of attaining majority under Article 11 of 
the Schedule to the limitation Act. It is oow 
argued for the appellant that the order passed 
on his claim petition in 1897 was one passed 
without investigation and is consequently not 
an order under section 283. The claim petition 
referred nob only bo bhe A Schedule properties 
bub to all the properties which were said bo 
be dedicated to charity. The petition 
filed on bhe 9bh of February and returned for 
correction and various adjournments were 
granted, one at least, for securing the atbend- 
anoe of the petitioner’s witnesses, and final 
orders were passed on the 3rd of May. It is 
10—136 


nob disputed that the order with regard to the 
charity propoitios was passed after investiga¬ 
tion and that sooins quite clear from bhe 
order itself, bub it is said that there was no 
investigation f)f tho plaintiff’s claim in respect 
of the A Sobodulo properties. Ue had claimed 
that bhoy had boon attached in execution of the 
decree for a debt incurred by his father and 
that bhe debt was not true and was fraudulent. 
He further added au inconsistent statement 
that it was an immoral and illegal debt. He 
thus tirab denied the existence of the debt and 
then alleged that it was an illegal and immoral 
one. The Subordinate Judge in dealing with 
this allegation decided that "as a father has a 
disposing power of the ancestral property in 
respect of his debts which are not tainted with 
immorality, the Court can sell in execution 
whatever he can lawfully sell ; and he also 
held that, 

“ although bhe son was not a party to bhe 
suit or decree, ho ought not to be debar¬ 
red from trying tlio fact as to the nature 
of the debt in a suit of his own.” 

It is contended that this order amounts to a 
refusal to adjudicate on tho claim and merely 
refers the petitioner to a suit. So far as it is 
alleged that there was no debt, it is certainly 
an adjudication and decides that there was a 
debt, and that the son is liable unless he can 
prove the contrary. Tho Subordinate Judge 
did nob think it necessary to discuss the na¬ 
ture of the debt but said that the claimant 
should file a suit, if eo advised. That is not 
bo say, that he did nob invesbigabe the claim 
put in and we arc satisfied that there was an 
investigation within bhe meaning of sec¬ 
tion 278. The order was, therefore, one under 
section 283 and any suit filed in respect of 
that order ought to be filed within one year of 
the plaintiff’s attaining majority. It is then 
contended that as a suit was filed within one 
year by the plaintiff’s grandmother, that would 
in some way extend bhe period of limitation, 
but there is nothing bo support this contention. 

It is difficult to see how the filing of a suit 
which was decided against the claimant would 
give a right in bhe future bo extend the period 
of limitation. A further argunmenb is put 
forward that the plaintiff’s guardian was negli¬ 
gent in preferring the claim petition which she 
need not have done. If she bad been enabled 
bo establish the claim, bhe property would 
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have been released from attachment and not 
passed into the hands of strangers. It is, there¬ 
fore, difficult to understand how there was any 
negligence in trying to secure the property 
from passing into the hands of strangers for 
the benefit of the minor plaintiff. No doubt 
it might he now to the plaintiff’s advantage if 
no claim had ever been preferred and possibly 
his present suit wou’ 4 d be in time ; but to hold 
that the guardian, who did not take all 
these legal questions into consideration, was 
guilty of gross negligence although she was 
doing her best in the interest of the minor, is 
rather a far-fetched argument and we cannot 
accept it. In this view, the plaintiff’s suit 
is barred by limitation, and it is unnecessary 
to consider the further question as to whether 
the question is also res judicata, 

[The rest of the Judgment proceeds on 
certain points of fact and is not reportable.— 

Ed.] 

s. T). Order accordingly. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civid Appeal No. 16 op 1919. 

September 20, 1922. 

Present :—Mr. Raymond, A. J. C , and 
Mr, Madgavkar, A. J. C. 

AZTZATjIjAH khan AND ANOTHER 

—Appellants 

versus 

GHUIJ^M HUSSEIN alias BUKSHAN 

KHAN and ANOTHER—RESPONDENTS. 

EBioppel^Attestaiion of document, effect of-^Oivil 
Procedure Code (Jet V of 1903). 0. ZXI, rr. 6S, 109- 
Ettecuiion of decne^Claim proceedings—Order, final¬ 
ity of^~Defendant, whether can question order. 

More atteatation bj a pecaon does not neoessarlly 
import knowledge of the copteoti of the dooument 
attested, but there may arise oiroumstanoes from 
which an inforenoe may be deduoible that the attesting 
witnoBS was aware of the nature of the dooument, ha 
or sbe was attesting, [p. 996, ool. ].] 

The question wbethei attestation of a dooument 
should be held to imply assent is a question of faot 
and must be determined with referenoe to the oiroum- 
stances of each oase. 

Lahhpati Pamabodh Singh, ^9 Ind Oas. 218: 97 
A. 960; 13 A. L. J- f>16, relied on. [p. 996, ool, 1.] 

No actual verbal representation is necessary to 
give rise to an estoppel. It is quite enough that the 
ooaduot of a party leads another to aot in the belief 


that he asserts no olaim to the property. The prinoi- 
pie on whioh the doctrine of estoppel rests is that It 
would be most inequitable and unfust to a person 
that if another by a representation made or conduct 
amounting to representation hM induced him to aot 
as ho would otherwise not have done, the person who 
made the representation should be allowed to deny 
or repudiate the efiectof bis former statement, to 
the loss and injury of the person who acted on it.” 

Saraf Chunder Dey v. Qopal Chunder Laha, 19 I.A. 
208 : 20 C 296 ; 6 Sar. P. 0. J. 294 ; tO Ind. Deo. (N. 
S.) 201 (P. 0.); Pandurang Krishnaji v Maricandeya 
Tukaram, 66 Ind. Gas 964 ; 49 0 fl34 ; 26 0. W. N. 

201: 8 u. P. L. R. (P.c.) 85 ; 5 N. L.’J. 6; 20 A Ii. J. 
805 : 49 M. L. J. 436 :15 L. W. 486 ; 80 M. L. T. 249; 
85 C. Ij. j. 40') : 24 Bom. L. P. 567 ; 18 N. L. B. 1; 
(1922) A. I. R. (P. 0.) 20 (P. 0.). followed, [p. 996, 
ool, 9,] 

If A* with tbe knowledge of the reoital in a sale- 
deed that the land thereby conveyed belongs to Band 
is’in B*s enjoyment as owner, attests the sale-deed 
executed by B in favour of a third person, he is estopp¬ 
ed from setting up thereafter his title to tbe land. 

Eaniaswami Pillai v. Ratt^astaatni; Nainar, 16 Ind. 
Gas 30 : 36 M. 664 ; 12 M. L. T. 211 ; (1912) M. W. 
N. 882 ; 28 M. L J. 801, relied on. [p. 996, ool. 2.] 

Where tbe summary order contemplated by 0-XXT, 
r. 63 and 109 of the f^ivil Procedure Code, is not set 
aside in a regular suit brought within a year, it 
becomes oonolusive and binding on all persons who 
were parties to it, and also on their suooessors-in-title, 
and they are thereafter precluded from asserting their 
rights oontrary to the order, even as defendants. 

Nemaganda v. Paresha, 22 B. 640 at^ p 643 ; 11 
Ind. Deo. (N. 8 ) 1009 ; Sumamayi Dasi y. Ashutosh 
Ooswami, 27 G- 714:14 Ind. Dec. (N. B ) 469, relied on. 
[p. 996, ool. 2.] 

Appeal from the decree of the District 
Judge, Sukkur. 

Mr. Srihishendas Earbhagwandas Lala. for 
the Appellants. 

Mr. Thanwardas Isardas, for the Respon¬ 
dents, _ 

JUDGMENT. 

Raymond, A. J. C,— The facts of the case 
out of which this appeal arises are briefly as 
follows:— Plaintiffs - appellants Azizullah 
Khan and Teokohand Sojraj filed a suit in the 
Court of the Sub-Judge at Shikarpur, alleging 
that they had jointly purchased the building 
in suit, and that they were obstructed in the 
attempt to open a door in the eastern wall of 
the building whioh would lead to a court-yard 
common to them and defondante-respondents. 
They, therefore, prayed for an injunction rest¬ 
raining the respondents from interfering with 
their rights. Appellant’s oase was that the 
property in suit originally belonged to one 
Habibullah, who by a registered sale-deed, 
dated the 6th December 1897, sold it to Faw 
Mahomed. The latter had two sons, Sber 
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Mahomed and Ghulam HuBsaiQ and on bho 
death of Faiz Mahomod, Sher Mahomed sold 
his half share in the property bo bho appellants, 
who 61ed a suit 334 of 1912 on bho file of tlie 
Sub-Judgo for parbibiou against Ghulam Hus¬ 
sain and obtained a decree on the 2iid June 
1912 in terms of which bho eastern portion of 
the house was allotted to the app^illants. On 
17bh May 1917 appellant AzizuUah purchased 
from Ghulam Hussain by a registered sale- 
deed, the remaining half of the property and 
sold half his iuberesb therein to the appellant 
Teokohand the day following, that is, iSbh 
May 1917. 

Of the two respondents Halim entered no 
defence to the aolion, bub respondent No. 1 
Ghulam Hussain stated that the property in 
suit belongs bo Musammnt Dada Nawab who 
died without issue, and ho is entitled bo it as 
her nesb-of-kin. Dada Nawab was a sister of 
Habibullah above-mentioned and the conten¬ 
tion of respondent No 1 was that the pro¬ 
perty in suit originally belonged to Mahomed 
Kabim Khan from whom bis daugiiter Sultan 
Bibi, the mother of Habibullah and Nawab, 
inherited it, and on the death of Sultan Bibi 
and Habibullah Nawabi became the sole owner 
of it. With regard to the sale-deed admittedly 
executed by Habibullah in favour of Faiz 
Mahomed and admittedly also attested by 
Sultan Bibi and Nawab, the argument is that 
these two abbeBbing witnesses were unaware of 
the contents of the document and consequent¬ 
ly estoppel cannot operate to prevent the right 
of Habibullah being ohallongad in disposing of 
the property. Respondent No. 1 also con¬ 
tended that the appellants have no right to the 
relief sought by way of iniunobion. 

An important point I may also mention at 
this stage before discussing the merits and 
legal aspect of the case. In suit No. 23 of 
1912 bo which I have referred above, appel¬ 
lants applied for execution of the decree by 
possession of Sher Mahomed’s share in the 
house which was then in the occupation of 
Musamwat Nawab. As she obstvuoted the 
possession, an enquiry into her olwm was 
made, and she was examined, and the oub- 
Judge passed an order directing her to *^®“*^* 
quish possession and the appellants nobiuea 
delivery of possession on the 7tb February 
1913. It does not, however, appear whether 
blue poBsession was pbyooal or symboUoai, 


for Mti^amrnat Nawab again entered into 
poBsesMon and was in oocupation of the pro¬ 
perty bill her doath which took place about a 
year before the pro.ienb au'b was tiled. The 
Sub-Judgo, SliikarpLir, held that appellants 
had nob proved tbi'ir ownership of the house 
in difipubo and they had no right bo open a 
door leading to tho court-yaid and, therefore, 
dismissed their suit for iniuucfcion. On appeal, 
the Oistriot Court of Sakkur remarking that 
tho dispute between the pfirbies really con¬ 
verged on the ownership of the house, framed 
frosh issues and remanded the case for tiud- 
ings on them to be recorded. Of the issues 
bbus remanded the two main issues were 
whether the appellants are in possession of 
the property and whobher they bad a sub¬ 
sisting title bo it through their vendors 
and the findings of the Sub-Judge were 
that the appellants are in possession of the 
property but they have no sabsisbing title to it 
as Habibullah the original vendor had no 
subsisting title to convoy. On the receipt of 
the findings the District Court proceeded to 
dispose of the appeal and was of the opinion 
that the appellants wore endeavouring to 
obtain amenities not possessed by the house 
before to the detriment of defendant s user of 
the court-yard and held that this is not a case 
in which an iujunobion should bo granted. 

At the conclusion of his judgment the learned 
Judge remarked as follows. In the cirounis- 
tanoe I consider it unnecessary to go into the 
merits of the case and decide the title of biw 
parties in this suit for an’injunebiou 1, 

therefore, dismiss the appeal with oosts. On 
second appeal bo this Court a Divisional Bench 
remanded the case to the First Appellate 
Court for recording a finding as bo whether 
the appellants are the owners of the poperty in 
suit for if the judgment of the lower Court 
was reversed and bho iujunobion sought by the 
appellants was granted, it would be a mere 
''brutum Julmen” if the ownership of the 
property in dispute had nob been esbabhshed 
in the first instance. Tbe finding of the Dis¬ 
trict Judge on remand is that appellants are 
the owners of tbe plaint property. The appeal 
has now been further argued before us by 
Mr. Lula for the appellants and Mr. Thawardas 

for the respondents. 

As regards the appellants’ purohasc of the 
bouse in suit from Sher Mahomed Aud Ghulam 
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Hussain the sous of Faiz Mahomed, there can 
be no reasonable doubt. The two sale-deods, 
Exs. 39 and 40, appear to me uncontestable. 
Now Ex. 95 is the ceitihed copy of the salc< 
deed of the suit-property by Habibullah bo 
Faiz Mahomed, both of whom are now dead 
and this sale-deed is attested by both Sultan 
Bibi and Musammat Nawab. Mere attestation 
by a person does not necessarily import know¬ 
ledge of the contents of the document attested, 
but there may arise oircumstancoe from 
which an inference may be deduoible that the 
jbbtesting witness was aware of the nature of 
the docuQient, he or she was attesting. In 
the case of Lakhpati y. liainabodhsing (l) it 
was held that “ the question whether attesta¬ 
tion of a document should be held to imply 
assent is a question of fact and must be 
determined with reference to the circum¬ 
stances of each case and High Court cannot 
entertain it in second appeal.” It is the 
mother and sister and not distant strangers 
that have attested the sale-deed by Habi¬ 
bullah and it seems dihioult to conceive 
that such close relatives would not be aware 
of the nature of the document to which 
they were asked to append their signa¬ 
tures. It is not usual for Mahomedan purdah- 
nishm women to attest documents and the 
attestation in the present case was in all 
probability insisted upon by the purchaser 
for, as Sultan Jiibi and Nawab lived in 
the house that was being sold along with 
Habibullah it was intended obviously to bind 
them by the sale elieoted by Habibullah, If 
the attestation was to be oontined exclusively 
to the signature of the vendor, it is most un¬ 
likely that the purchaser would be satisfied 
with the attestation ot two witnesses so close¬ 
ly related to the executant. I am, therefore, 
of the opinion that both Sultan Bibi and 
Nawab were well acquainted with the con¬ 
tents of the sale-deed at the time of the at¬ 
testation. Now respondent No. 1 derives 
his title through Mmammat Nawab and 
the latter would be estopped from contend¬ 
ing that Habibullah had no right to sell 
or was not the owner of the property in 
dispute. As remarked in the case of Kanda- 
sami PiUay v. ]ia7i(jasamv}ij Nainar (2). “ If 

A with the knowledge that the recital in a 

(1) 29 Ind. Caa. 218 ; 87 A. 360 ; 13 A L. J. 616. 

(2) 16 Ind. Caa. 30 ; 30 M. 664 ; 12 M. L. T. 211 ; 

U. yr* N-1^82 i 28 M. U tl. 801. 


sale-deed that the land thereby conveyed be¬ 
longs to B and is in B’s enioyment as owner 
attests the sale-deed executed by B in favour 
of the plaintiff he is estopped from setting up 
thereafter his title to the land.” No actual 
verbal representation is necessary to give rise 
to an estoppel. It is quite enough that the 
conduct of a party leads another to act in 
the belief that he asserts no claim to the 
property. As observed by the Privy Coun¬ 
cil in Sarat Chundar Dey v. Gopal Ghun- 
dar Laha (3) “ the principle on which the 
law and statute rest is that it would be 
most inequitable and unjust to a person 
that if another by a representation made 
or conduct amounting to representation has 
induced him to act as he would other¬ 
wise not have done, the person who made 
the representation should be allowed to 
deny or repudiate the effect of his former 
statement, to the loss and injury of the person 
who acted on it.” As Musammat Nawab, 
therefore, would be clearly estopped from con¬ 
tending that Habibullah had no right to 
convoy the property to Faiz Mahomed, respon¬ 
dent No. 1 who dervies his title through her 
is equally debarred- 

There is, however, another formidable obs¬ 
tacle which would shut out Nawab conclusively 
from asserting her title to the property in 
suit. I have already referred to the execution 
proceedings wherein Nawab obstructed the 
appellants in obtaining possession and an 
order adverse to Nawab was passed. Now 
under article ll-A of the Indian Limitation 
Aot the period of limitation for the unsuccess¬ 
ful claimant to establish the right which 
be claims to the present possession of the 
property comprised in the order is one year 
from the date of the order, and it has been 
held in a series of oases that where the sum¬ 
mary order contemplated by O. X.XI, rr. 63 
and 103 is not overruled in a regular suit 
brought within a year it becomes oonolusive 
and binding on all persons who were parties 
to it, and also on their successors-in-title, and 
they are thereafter precluded from asserting 
their rights, even as defendants. In Nemagauda 
V. Paresha (4), it was observed. “The authori¬ 
ties are quite dear about the general position 

(9) 19 I. A. 903 : 20 0. 296 ; 6 Sat. P. 0. J. 924 ; 
10 ind. DdO. (N. B.) 201 (P.O.). 

(4) 29 a. 640 at p. 649 ; 11 Ind. Deo. (M. S.) 1009 
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thaij the unauooesaful objcobor or infcervonor 
whether he happaue to he v’lo.h^tiff or dotonJ- 
ant in the regular suit is equally houovl by 
the order in the mlsoellauaous procjedings, 
aud the only way open to him is to eatablish 
his right by a regular suit brought within 
12 months at the expiration of wliioh period 
the order becomes oonolusivo as against 
him.” To the same effect is the case of 
Surnamoyi Dasi v. Ashuthosh Goswami (5). 
When, therefore, a claim is disallowed and 
no suit is brought within a ^^^.r the claimant 
is thereafter preoludel from assorting in any 
capacity: Rustomji’s Limitation Act, page 252. 
Now admittedly through an otdor adverse to 
Nawab was passed in February 1913, she 
took no steps till her deatli which took place 
in 1917 to OBtabliah her claim to the property 
in suit and the order of the Sub-Judge was 
conclusive and binding upon her and her suo- 
cessors-in-title. 

The position, therefore, reduces itself to 
this, that Nawab’s claim to the bou^e in dis¬ 
pute cannot bo considered and with it respon¬ 
dents No. i’s claim to the bouse also fails. 

The question then remains whether appel¬ 
lants have proved their title to the property. 
This was the issue sent down to the District 
Court on remand, aud it was hold that appel¬ 
lants have proved their title to the property 
and with its ending on this point we concur. 
There, therefore, only remains the point for 
decision as to whether appellants are entitled 
to the iniunotion they seek. 

The Sub-Judge disallowed the iujunobion as 
he was of opinion that the opening of the door 
in question would disturb the occupants of 
the other houses who use the court-yard, and 
as he held that plaintiffs had not proved their 
title to the house in which the door was 
to be opened, there was no possibility ot 
granting them the relief they sought ; the 
First Appellate Court refused the injunction 
as it was of opinion that its grant would be 
detrimental to the user of the court-yard by 
the respondents. We have.had a sketch of 
the house and court-yard and the adjacent 
buildings abutting on it placed he^o/®Ji® “ 
from it, it appears and it is admitted that the 
Court-yard is common to the houses sout 
and west of it. At the time of the suit the 

(6) 37 0. 714 ; 14 Ind. Dm. (n.b.) 469. 


house in question consisted of ouo largo room 
with two door ways, one opening on the east 
and the other into the court yard. The two 
appellants svlio are, a Hindu and a Mahomedan 
propose to partition the room by the coue- 
truotion of a wall, running Iroin south bo north, 
and as the result of this will be bliab both the 
existing doors will fall in the eastern tenement 
it is absolutely essential te liave an opening of 
the Western part of the building. The only 
manner in whiob this cun bo done is by opening 
a door, leading to the court-yard. Now it ap¬ 
pears that the court-yard is utilized by the 
woman-folk of the adjaooab houses' for sleep¬ 
ing purposes and the mam oontenbion of the 
respondents against the grant of the injunction 
is that their privacy will be entirely destroyed 
if the appellants are permitted to open the 
door they desire to do. idut the court-yard is 
admitted nob bo be the exclusive property of 
the respondents, aud tho appellauts have as 
much a right to its user as the respondents. 
One door of the house in suit already opens on 
to the court-yard aud tlio occupants of this 
house can have easy access to it by this door, 
and the opening of another door a few yards 
away from the tirst would nob make any ap¬ 
preciable difference since the privacy of the 
respondents ooulJ be as easily disturbed by 
the door in the eastern as by the door in the 
western benemenb. It appears bo me that the 
real objection lies bo the intrusion by a,Hindu 
owner on what has hitherto been a close 
preserve of a Mahomedan family, bub this 
would be no ground for disallowing the in¬ 
junction as the appellants have a legal right 
bo the relief they claim. No doubt tho Courts 
are given discretion to grant or withhold 
an injunction, bub in the present case if the 
injunction is withheld it would be tantamount 
to depriving the appellants of the user of the 
property which they own, for it is not to be 
expected that a Hindu and a Mahomedan 
family could occupy one room jointly. The 
house can be brought into use only by means 
of a partition wall, and bo make both the 
apartments habitable, the door proposed to be 
opened by the appellants is indis¬ 
pensable. I am of opinion that the appel¬ 
lants have made out a good case for the 
relief they seek and, 1 would reverse the 
decrees of the lower Courts and direct an in¬ 
junction to issue to the repondents in terms 
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of the prayer in the plaint with costs on the 
respondents both of this Court and the Lower 
Courts. 

Madgfavkar, A. J. C.—I conour on the 
question of the effect of attestation. I would 
only refer to the very recent decision of the 
Privy Council, Pandurang Krishnaji v. Mar- 
kandeya Tukaram (6). On the question of 
title the plaintiff's case appears to me stronger, 
because, firstly it is not proved that the pro¬ 
perty belonged to the father of Habibullah and 
Dada Nawab, secondly, the fact that Oada 
Nawab and her mother, both pardanashin 
women, brought out on purpose to attest the 
conveyance by Habibullah, leads to a strong 
inference of their knowledge of the contents of 
the conveyance. Thirdly, Dada Nawab took 
no steps to set aside by suit the order in exe¬ 
cution proceedings against her and in favour 
of the plaintiff. The only point in her favour 
is her residence there till her death. 

On the question of injunction, the joint 
ownership of the court-yard entitles the plaint¬ 
iff to the injunction and the question of the 
creed of the parties is immaterial. 

Z. E. Appeal allowed. 

(Sj 66 Ind. Oas. 954 : 49 0 984 ; 26 0. W. N. 201; 

8 U. P. L. B. (PC.) 86 ; 5 N. L. J. 6 : 20 A. U J. 805; 
42 M. L. J. 4^6 ; 15 L. W. 486 ; 39 M. L. T. 249 ; 
86 G. L, J. 402 ; 31 Bom. L R. 567 ; 18 N. L. R. 1; 
(1922) A. I. B.(P.G.) 30 (P.G-). 


LAHORE HIGH COURT. 

Second Civil Appeal No. 814 op 1923. 

January 3, 1924. 

Present ; —Mr. Justice Broadway and 
Mr. Justice Fforde. 

WALI MUHAMMAD and others — 
Defendants—Appellants 

versus 

MUHAMMAD BAKHSH and others— 
Plaintiffs and ALLAH BAKHSH 
AND others—Defendants—Respondents. 

PiMjab land Revenue Ael (XI7IZ 0 /1887), «. 44— 
ReCLf-a ij TxigMs, entries in—Presumption of correct¬ 
ness — Rebuttal—‘^Iraneous evidence, whether neces¬ 
sary ^ Pedigree table, entries in, relating to devolution 
of property—Civil Procedure Code {ActV of 1908), 
O. XLl, r. 21—Appeal second—Additional evidenest 
w}iether can be taken. 

An entry in a Reoocd of Rights is not neoassatily 
Conclusive. It Is an entry to whioh the preaumpttoa 
of oorieotaeas attaches under the provisions of sec¬ 
tion 44 of the Punjab Land Revenue Act unless and 
until the contrary is proved by legal evidence. If, 
however, the,entry itself is inconclusive, or appears 
on the face of it to be erroneous, a court would be 
juftified in rejecting it, and it would not be necessary 
in such a case, to produce extraneous evidence to 
prove the incorrectness of the ontry The question 
whether the presumption of oorreotness attaching to 
an entry in the Beootd of rights has been rebutted is 
one of fact and cannot be examined in second appeal, 
[p. 1001 , col 1 .] 

Semble R. 37 of 0 XLI of the Oivil Fiooedure 
Code does not authorise an Appellate Oouxt to allow 
the production of additional evidence in second 
appeal, [p. 1001 , ool. 2 ,] 

Indarjit Pratap Bahadur Sahi v. Ameer Singh, 74 
Ind. Oas. 747 ; 2 Pat. 676 ; 21 A. L. J. 664 ; 4 P. L. T. 
447 ; (1023) A. I. B. (P.O.) 138 ; 1 P. L. R. 346 : 88 
M. L. T. 283: 45 M. L. J- 678 ; 18 L. W. 728 ; 26 
Bom. L. R. 1259 ; 28 0. W. N. 277 ; 39 0. L. J. 818; 
distinguished. 

(^uurrsWhether a presumption of oorreotness, 
under section 44 of the Ponjab Land Revenue Act, 
attaches to entries in a pedigree table relating to the 
devolution of property [p. 1000 , col. 2 and p 1001 , 
ool. 1 .] 

Appeal from the decree of the Difltriot 
Judge, Sbeikhupura, dated 26th March 1923, 

Meesrs. Eassan Imam Abdul Bashid and 
Lala Badri Das, for the Appellanta. 

Bakshi Tek Chand, Mr. Noor-ud-Din and 
Sheikh Niaz Muhammad, for the Respondents. 

JUDGMEINT. —The following pedigree* 
tables will assist in < the ^ipreoiation of ibis 

case' 
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A 


Pot Bnkliah 

I 


1 

Muhammad BakbRh 

Plaintiff No. 1. 


1 

Sultap 


1 

Muhammad Hussuio 

1 

Bahmit Ali 

Plaiotia No. 9. 

1 

Shera 

1 

Kala 

PlaintiH No. 2. 

1 

Nawab (died 
ohtldless). 

1 

Hakim AU 

Defendant No. 8- 

B 

1 

Muhammad Ali 
Flaiatil! No. 4. 



Miran Bakhsh 

1 


1 

Allah Bakhsh 
Defendant No. 1. 


1 

Nur Elahi 

Defendant No. 2. 




On the 17th of November 1920 the plamfe- 
iffs msbituted a suit against the defeadants 
claiming possession, by 

ghumaons, 6 kanals, 11 marlas oi land situate 
in Mauza MebmunwaUi in the of 

Sheikhnpura. They alleged that tho land m 

question had been mortgaged 

Bakhsh and Saltan (Table A) to Miran Bakhsh 

(Table B) for Bs. 1.200 under a duly 
ed deed executed on the 16th of * 

that Miran Bakhsh had transferred bis mort¬ 


gagee rights to Wall Muhammad. All Muham¬ 
mad and Muhammad Bakhsh (Table C; 
that the said transferees and their descendants 
bad been since, and were still, in possession 
of the said land as mortgagees and refused to 
allow the plaintiffs to redeem the same on 
payment of the mortgage-money. 

Nur Ilahi defendant No. 2 (Table B) and 
Hakim Ali defendant No. 8 (Table A) put in 
no appearance. Allah Bakhsh defendant 
Nc. 1 (Table B) admitted the allegations made 
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in fclie plaint;. The remaining defendants 
admitfcod that fehe land in suit had been mort¬ 
gaged to Miran Baklish as alleged, but pleaded 
that they had purchased the land from Muh¬ 
ammad Bakhsh and Sultan in 1890 and bad 
paul off the mortgagees a few months later 
since when they had held possession as own¬ 
ers and not as mortgagees. Their other 
pleas are immaterial so far as this appeal is 
concerned. 

Five issues were settled by the Trial Court, 

of which the first and fourth were as fol¬ 
lows :— 

(l) Does the relation of mortgagors and 
mortgagees subsist between the plaintiffs 
and defendants Nos. 3 to 7 ? 

(4) Was the land in suit sold to defendants 
Nos. 3 to 7 by Sultau and Muhammad 
Rakhsh ? 

Those were decided against the plaintiffs and 
tlieir suit was consequently dismissed with 
costs. 

The plaintiffs thereupon preferred an appeal 
to the additional District Judge who decreed 
their claim holding that the defendants Nos. 3 
to 7 (Table C) bad failed to discharge the onus 
of proving the fourth issue. 

The said five defendants (Table 0) have 
come up to this Court’in second appeal and 
their case has been very ably argued by 
Mr. Hassan Imam Mr. Tek Ghand appeared 
for the plaintiffs respondents. Mr. Hassan 
Imam frankly conceded that the onus of 
proving issues Nos. 1 and 4 had rightly 
been pleased on the plaintiffs-respondents 
and appellants respectively. He also admitted 
that as the appellants had admitted the 
mortgage a presumption arose in favour 
of the plaintiffs respondents and that this pre¬ 
sumption could only be displaced by the appel¬ 
lants proving the alleged sale in their favour. 
He claimed, however, that this duty they had 
discharged by proving that they had been enter¬ 
ed as owners of the suit lauds in such of the 
Bevenue Records, since the Settlement of 
1892-93, as were forthcoming. He urged that 
the claim made by the plaintiffs-respondents 

was the outcome of the disturbauoes that 
occurred in Gujranwala in 1919 when a great 
part of the Revenue Records were burnt, aud 
that among the Records thus burnt were the 
Mutation Registers which would have placed 


the appellants’ case beyond all dispute. In 
the absence of these registers, however, reli¬ 
ance was placed on the Jatnahandis of 
1892-93, 1905-06, 1916-17 and certain en¬ 
tries in the pedigree-table of the village pro¬ 
prietors, and it was argued that the learned 
Additional District Judge had not attached 
that weight to the presumption of their oor- 
rect?jese that was due to them owing to the 
provisions of section 44 of the Land Revenue 
Act. Now it cannot be denied that such Reve¬ 
nue Records as have been produced show the 
appellants as owners of this land and section 
44 of the Land Revenue Act undoubtedly 
enacts that entries in such records shall be 
presumed to be correct. 

The learned Additional District Judge has, 
however, fully realised this aspect of the case 
and has considered and weighed this evidence 
with all possible care. 

In the pedigree-tables referred to there 
appear certain entries relating to the devolu¬ 
tion of lands in the village, and it is on these 
entries that Mr. Hassan Imam lays stress. 
The learned Additional District Judge has 
examined these entries very oarefully and has 
come to the conclusion that no reliance can be 
placed on their correctness. It was contended 
that the learned Additional District Judge was 
not at liberty to come to this oonolusion 
merely on an examination of the entries 
themselves, but was bound by section 44 
of the Land Revenue Act to hold them to 
he correct till some extraneous evidence bad 
been produced showing their incorrect¬ 
ness. This view cannot he accepted. The 
pedigree-tables, are, after all, pieces of evidence. 
They carry with them certain presumptions, 
but they can be examined and sorutinised VTith 
a view to determining their value without any 
such evidence as is suggested by the learned 
Counsel. Mr. Tek Chand contended that the 
presumption of correctness attached only to 
the pedigree-tables so far as relationships were 
ooncerned and that any entries relating to the 
devolution of property were unauthorised and, 
therefore, no presumption arose with regard 
to them. This contention is supported by the 
dictum of Martineau, J. in an unreported case 
(Civil Appeal No. 2398 of 1920) in which it 
was held that ’ although a presumption of cor¬ 
rectness attaches to the pedigree-table (which 
is part of the Record-of-Bights under section 44 
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of fcho Land Revenue Aob, I do not think 
that that presumption extends to an entry 
made in the pedigree-tabie with respeot to an 
extraneous matter entirely unoonneoted with 
the question of the relationship of the persons 
named in the table.” On the other hand 
Mr. Hassan Imam referred to Douie’s Punjab 
Land Administration Manual and the same 
learned author’s Settlement Manual. In the 
latter of these treatises in Appendix VIII, 
page XKIV. is given the form in which pedi¬ 
gree-tables are to be prepared. Paragraphs 8 
and of this dooument seem to authorise 
the making of entries relating to the devolu¬ 
tion of lands in the village, although Mr. Haa- 
san Imam was unable to show uoder what 
authority that Appendix was promulgated or 
whether it was in force in 1891. Assuming, 
however, that these entries were made in as- 
oordanoa with the requirements of the law, an 
entry in a Reoord-of-Bighta is not necessarily 
conclusive. It is an entry to which the pre¬ 
sumption of correctness attaches under the 
provisions of section 41 of the Punjab land 
Revenue Act unless and until the con¬ 
trary is proved by legal evidence. If 
the entries themselves are incoaolusive or 
appear on the face of them to be erroneous, 
a Court would be justihed in nob accepting 
them. In the present case the learned Addi¬ 
tional District Judge has pointed out that the 
case of the appellants is opposed bo the entries 
in the pedigree-tables and has declined to ac¬ 
cept them. In other words he has held that 
the presumption of correctness astaohmg to 
them as entries in a Reoord-of-Rights has been 
rebutted. This is a question of fact which 
cannot be examined in second appeal, vide 
Bam Kumar CkaokerbuUy v. Birindra Kishore 

manikya (1). 

Apparently recognising that his position in 
regard to the entries in the pedigree-tables 
was weak, Mr. Hassan Imam desired bo be 
allowed bo tender fresh evidence. This evid¬ 
ence consisted of certain remarks m the micL 
haqqiat or Beoord-of-Rights. Ho oonbanded 
that the appellants had only discovered the 
existence of this new evidence within the last 
three or four months and that they had then, 
without any undue delay, moved this Court bo 
send for the said misl haqqiat. It appears, how¬ 
ever. that the Spedal Kanungo was examined 

(1) 45 Ind. Oas. 66 ; 22 C. W. N. 449- 
] 0—196 


and when he gave his evidence it is admitted 
that these particular documents were in his 
possession in Court, He was asked no ques¬ 
tions in'r-^gard to them and apparently neither 
the apnellaobs nor their Counsel thought it 
worth while to make an examination of the 
Revenue Records until long after the learned 
Additional District Judge had delivered his 
judgment. Mr. Tek Chand oonteoded that 
r. 27 of O. XLT, Civil Procedure Code, did not 
‘authorise an Appellate Court to allow the pro¬ 
duction of additional evidence in second appeal, 
Mr. Hassan Imam referred bo Indarjit Pratap 
Bahadur Sahi v. Amar f^ingh (2) where their 
Lordships of the Privy Council held that 
” the jurisdiction of an Appellate Court under 
O. XLT, r 27 Cl)(b) of the Civil Procedure 
Code, to admit additional evidence is not con¬ 
fined bo cases in which the Court itself disco¬ 
vers a lacuna or defect and requires evidence 
bo fill up or remedy it." They also held that 
the Judicial Committee has unrestricted power 
to admit documents where sufficient ground U 
shown for their not having been produced at 
the initial stage of the litigation. ” In that 
case, however, as pointed out by Mr. Tek 
Chand, the High Court of Patna was sitting as 
a Court of first appeal and the authority, 
therefore, is not in point. Further, there 
seems bo have been no valid reason for the 
delay in the production of this evidence. As 
stated above this evidence was actually in 
Court during the trial and the failure to pro¬ 
duce it was obviously due to the slackness on 
the part of the appellants and their legal ad¬ 
visers in failing to inspect the records with 
proper care. This evidence was not tendered 
in the lower Appellate Court and we cannot 
see our way to admit it at this late stage, 
even assuming we had power to do so. 

Mr. Hassan Imam admitted that the onus 
of proving the sale lay on his clients. Whether 
a sale had or had not been effected is a ques¬ 
tion of fact and this question has been decided 
against the appellants by the learned Addi¬ 
tional District Judge. In coming bo his 
decision the learned Additional District Judge 
has not contravened any legal principles and 

(9) 74 Ind. Gas. 747 ; 2 Pat 676 ; 91 A. L. J. 564; 
4 P. Ij, T. 447 ; 11923) A. I. R. (P- C.) 19ft : 1 P. L. R. 
345 : 83 M. L. T. 283; 46 M. L. J. 679 : 18 L. W. 728 ; 
26 Bom. L. R. 1259'; 98 0. W. N. 277 ; 89 0. L. J. 
818 (P. 0.). 
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we are not. tberefore, competent to esamlne 
the oorreotness ol his finding. 

The appeal fails and is dismissed with costs. 

Z . K. Ajypeal dismissed . 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civile Appeal No. Q3 of 1920. 

August 14, 1922. 

Present ;—Mr. Kennedy, J. C., and Mr. Mad- 

gavkar, A. J. C. 

JAMNOMAIj GURDINOMAti — 

Appellant 

versus 

GOPALDA3 AND another— 

Respondents. 

Civil Procedure Code {Aol V of 1903), ss. 47,144— 
Iteetvtutiou^Sale. wlielher can be set aside-^Auction- 
purchasert position of —Bona fide purchasertwhoit^ 
Decree set aside by suit, effect of. 

Tbe langaage of clause (1) ol ^leobioa 144 of the 
Oiyil Fcooedare Code is widst thin that of the 
ootreapoodiog seotioa 633 of the ''ode of IBS'! and 
the addition of olause (9) barting suits necessarily 
implies the widest possible oonstruotioa of clause (1). 
[p. 1009, ool. 1.] 

Tbe question of restitution of property sold under 
a decree, is rastrioted not merely to the parties them* 
selTos but also extends to their representatives 
within the meaning of section 47 of the Civil Pro- 
oedure Code, and the term * representatives ' includes 
not merely legal repreBeolatives, but also assignees, 
[p. 1003, ool. 1 A ool. 9]. 

While as against a deoree-holder who is himself 
the auotion-purohaser, a sale oan be set aside and 
restitation made, an innocent purchaser through 
Court cannot be so disturbed, [p. 1004, ool. 1.] 

By the phrase " bona fide or innocent pnrohaaer ” 
as distinguished from the ease where the deorce* 
holder is himself the auotisn purokaser, the Courts 
imply the test of knowledge of tbe pending proceed* 
inga whether by appeal or otherwise to set aside a 
decree, and opportunity to defend bis own interests 
in those prooeedings. [p. 1004, ool- 3«] 

The faot that the decree whioh was execnted by 
sale was set aside, not in appeal, but by subsequent 
litigation,does not afieot the question of rcsiitation. 
[p. 1005, ool. 1]. 

Case-law di*0f{$fed. 


Appeal from the order of the Adsistaut 
Judge, Sukkur. 

Mr. Kimatrai Bhojraj, for the Appellaut. 

Meflars. Dipohand Ghandumal aud Tahil- 
ram Maniram, for the Respoudeats. 

JUDGMENT. —The appellant Jamnoraal, 
was a minor in 1910. His elder brother, 
Manghanmal and his father Gurdinomal 
filed an award in whioh the appellant 
was declared entitled to a third share of cer¬ 
tain property. Dayaram, respondent No. 2, 
mortgagee of the property from Manghanmal 
filed an award in 1910 by whioh the property, 
including the appellant’s share became liable 
for the mortgage amount. The latter award 
was filed in suit No. 114 of 1910, and in exe¬ 
cution by Dayaram, the property including 
the appellant’s share was attached and sold 
by auction through Court, and purchased by 
the respondent No. 1, Gopaldas in February 
1914. Id December 1918, after the attach¬ 
ment, but before the sale, the appellaut 
brought suit No. 306 of 1913 against Dayaram 
and the other parties to the mortgage-deoree, 
for a declaration that the appellant’s one-third 
share was not liable on Dayaram’s decree. 
After the purohaae by the respondent No. 1, 
the appellant applied to implead the latter in 
bis suit. Gopaldas, however, objeoted and the 
objection was allowed. The appellant’s suit 
against Dayaram and the other parties then 
proceeded, bub was dismissed in the Trial 
Court, The appellant failed in first appeal, 
but succeeded iu second appeal in this Court, 
which held that the mortgage-decree as against 
the appellant was null and void and the ap¬ 
pellant’s share was not liable. Tbe appellant 
now seeks restitution under section 144 of the 
Code ol Civil Procedure against the auotion- 
purohaser Gopaldas and the mortgagee-decree- 
bolder Dayaram. 

The Court of first instance ordered that the 
appellant' should he placed in possesedon of bis 
one-third share and the remainder re-sold. 
This order was set aside in first appeal by tbe 
Assistanb Judge who ordered that the appel¬ 
lant should merely recover a third of the 
purchase amount from the respondent No. 2, 
Dayaram, but held that he was not entitled 
to any restitution as against the respondent 
No. 1 Gopaldas. The appellant appeals bo this 
Court. 
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Ifc is ooDtended for tbo appollanb that the 
order in Grab appeal does nob grant the appel¬ 
lant the oomplebo restitution bo which he is 
entitled, whether under eeotion 144 of the 
Code of Civil Procedure or under the inherent 
powers of the Court under section 151. For 
the respondent No. 2, it is contended that the 
lower Appellate Court passed an order for 
which none of the parties asked. For the 
respondent No. 1 fGopaldaa) it is urged that 
he was not a party either to the mortgage- 
decree or to the subeequent suit by the ap¬ 
pellant and, therefore, no remedy lies against 
him under section 144 ; and further, that as 
a bona fide auction-purchaser through Court, 
the sale to him cannot be sot aside. He is 
not a representative either of the auction- 
purchaser or of the iudgmont-debfcor, and the 
doctrine of * Us pendens ' has no application in 
his case. 

The language of clause (1) of section 144 
of the Civil Procedure Code is wider than that 
of the corresponding section 583 of the Code 
of 1882 and the addition of clause (2) barring 
suits necessarily implies the widest possible 
construction of clause (1). Even under tbe 
Code of 1882 tbeir Lordships of the Privy 
Council in Prosimno Kumar v Halidas 
Sanyal (l) observed ** It is of the utmost 
importance that all objeobions to execution 
sales should be disposed of as cheaply and 
as speedily as possible. Their Lordships are 
glad bo find that the Courts in .India have 
nob placed any narrow construction on the 
language of section 244, and that when a 
question has arisen as bo the execution, dis¬ 
charge or satisfaction of a decree between 
the parties to the suit in which the decree 
was passed, the fact that the purchaser who is 
no party to the suit, is interested in the result 
has never been held a bar to bho applioabiou 
of the section.” And it has been justly held 
that "section 583 must be read ’with 

bipn244;’ corresponding to section of the 

present Code, Jamininath v. Dharmadas U). 
So read it would appear that tbe question of 
restitution of property sold under a dwree, 
is restricted nob merely bo the parties them¬ 
selves but also extends bo their 
tives within the meaning of section 47. The 

(l) 19 0. 683 : 19 I. A. 166 ; 6 Bar- P. 0. J. 309 ; 

<9) 36 0. ibl ; 4 0. Ij- I 191 


term ‘ representatives ’ includes nob merely 
legal representatives, but also assignees : 
Govindappa v. Idanumanthappa (3). Where 
the deoree-bolder is himself the auotion 
purchaser at a Court sale, be is liable under 
section 144 of the Civil Procedure Code: Pray 
Narain v. KamaJehia Singh (4). 

On the question whether a stranger auotion 
purchaser is a representative whether of the 
decree-holder or of the judgment-debtor, there 
has been some differonce of opinion, as pointed 
out by Mr. Mulla in his Code of Civil Proce¬ 
dure. Bub even tbe High Court of Bombay 
which held that "tbe auction-purchaser is not 
a representative of the judgment-debtor; 
Narsinhhat v Bando Krishna (5) and held in 
Gokulsingh v. Kishansing (6) that if the ques¬ 
tion raised by the judgment-debtor as bo the 
legality of the court-sale is virtually one bet¬ 
ween the parties to the suit, (that is, between 
decree-holder and the judgment-debtor, and if 
in the decision and result of that question the 
auction-purchaser is interested, the judgment- 
debtor ought nob to be allowed to attack the 
sale in a suit.” 

This Court, in Gokalsingh v. Awatmal (7) 
held that ” the auction-purobaser, was a re¬ 
presentative of the judgment-debtor within 
tbe meaning of section 244 of the 0(^0 of 
1882 and was rightly joined in execution pro¬ 
ceedings as such.” On these grounds we must 
bold that the respondent No. 1 was rightly 
joined as a party bo the present application. 

It is, however, undeniable that, in regard to 
a bona fide auction-purchaser, tbe Courts are 
reluctant to set aside the sale. It was observ¬ 
ed by their Lordships of the Privy Council in 
Bewa Mahton v. Bamkishensingh (8) that 
" If a Court ordering a sale in execution of 
decree, has jurisdiction, a purchaser of the 
property sold, is not bound to enquire into the 
correctness of the judgment upon which the 


88 M. 36 : 33 M. L. J. 618 ; 
81 A. 551; 10 0. L. J. 257; 


(3) 17 led. Cafl.420 
1912) M. ^Y. N 1152 

(4) B Ind Cfts. 798 , ^ .,.r 

ll im. U n. 1300 ; 6 M. L. T. 308 ; 14 0. W. N. 
56 : 19 M. L. J- 699 ; 13 O. C. 180 ; 36 I. A< 197, 

Ind. Gas. 113 : 42 B. 411; 20 Bom. L. R. 


496- 

(6) 

639. 

(7) 

C8) 

Bac- P- 


7Ioa. OftS. 467 ; 84 B. 646; 12 Bom. L. R. 
1 8. L. R. 168. 

14 0. 18 ; 13 I. A. 100 J 10, W-Jur. 428 ; 4 

a f 7*8 J 7 Ind. 0iOt (N. 3-) if (E OO- 
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execution issues. ” Again in Zain-ul-abdin- 
hhan v. Mahomed Asghar Alikhan (9) it was 
held that “ There is a great distinction bet¬ 
ween the decree-holders who came in and 
purchased under their own decree which was 
afterwards reversed on appeal and the bona 
fide purchasers who bought at the sale in exe¬ 
cution of the decree to which they were not 
parties and at a time when that decree was 
a valid decree, and when the order for the 
sale was a valid order/’ 

These decisions have been followed in India 
in numerous oases such as Piarilal v. Hanifun- 
Nissa Btbi (10), Meda Ghinna Subbamma v. 
Papirddigari Chinnayya (ll ); Paresh Nath v. 
Mari Charan (12), 

While, therefore it has been held by all the 
High Courts including the Bombay High Court 
as in Shtvbai v, Yesso (13) that while as against 
a decree-holder who is himself the auction- 
purchaser, a sale can be set aside and restitu¬ 
tion made, it is equally clear that an innocent 
purchaser through Court cannot ordinarily be 
so disturbed. 

On the other hand, section 144 merely 
gives effect to the principle enunciated by 
Lord Chaims in the case of Badger v. The 
Comptotr D’Escompte De Paris (14) "one of 
the ffrst and the highest duties of all Courts 
is to take care that the act of the Court 
does no injury to any of the suitors. And 
when the expression ' the act of the Court’ 
is used, it does not mean merely the act 
of the Primary Court or of any inter¬ 
mediate Court of appeal, but the act of the 
Court as a whole, from the lowest Court 
which entertains jurisdiction over the matter 
up to the highest Court which finally disposes 
of the case. It is the duty of the aggregate 
of those tribunals, if I may use the expression’ 
to take care that no act of the Court in the 
course of the whole of the proceedings does 
an injury to the suitors in the Court.’’ 

(9) 10 A. 166 at p. 172 ; 16 I. A. 12 ; 6 6ar P. C. 
J. 112 : 6 Ind. Deo. (N. S.) 112. 

(10) 34 lad Oas. 30d ; 88 A. 240 ; 14 A- L. J. 802. 

(11) 47 lad. Gas. 628 ; 41 467. 

(12) 10 lad. Gas. 361 ; 33 0. 622 ; 15 G. W. N 
875 ; 14 G. L. J. 300. 

(18) 48 Ind. Gas. 130 : 48 B. 235 : 20 Bom. Ii. B. 
925. 

(14) (1871) 3P. 0. 466 at p 476; 40 L. J. P. 0. 
1; 24 L. T. Ill; 19 W. b. 449 ; 7 Moo. P.; 0. 
(b. 8.) 314; 17 B. 120. 


The utmost relief which could be granted to 
the appellant as against the respondent No. 1 
would be to set aside the sale to the extent 
of one-third and to place the appellant in poss¬ 
ession of that share. The question in this 
regard, therefore, depends upon whether the 
respondent No. 1 can be considered to be a 
completely innocent purchaser. 

By the phrase "bona fide or innocent purcha¬ 
ser” as distinguished from the case where the 
decree-holder is himself the auction-purchaser, 
the Courts imply the test of knowledge of the 
pending proceedings whether by appeal or other¬ 
wise to set aside a decree, and opportunity to 
defeud bis own interests in those proceedings. 
This is clear from the observations of the 
Privy Council already quoted above. In the 
present case it is admitted that the respondent 
I the auction-purchaser was a younger 
brother and a member of the joint-family and 
lived with bis elder brother, the Pleader, who 
represented Dayaram throughout. The ques¬ 
tion of the extent of the respondent No. I’s 
knowledge of these proceedings wa9 raised by 
the appellant from the outset. And it was 
in order to decide this point without 
further evidence that this admission above 
of the relationship and joint living of the res¬ 
pondent No. 1 with Dayaram's Pleader was 
admitted. It is impossible to believe upon 
this admission that even at the time of this 
purchase the respondent No. 1 could have 
been ignorant of the appellant’s suit to set 
aside the attachment and execution proceed¬ 
ings in respect of bis own share. For the 
purposes of .the present application therefore we 
must differ from the learned Assistant Judge 
and hold that the respondent No. 1 when he 
purchased was aware of these procoeedings. 
There is no doubt that immediately after bis 
purchase he was formally made aware of them 
by the notice in which the appellant sought to 
implead him as a party. It is a matter of 
regret that he was not allowed to be joined, 
but was permitted to remain aloof so as to 
make the present objections and protract the 
proceedings. He knew of these proceedings, 
and even now there is no allegation that the 
Bvdt by the appellant was not seriously contest¬ 
ed by Dayaram. In fact the failure of the 
appellant in the first two Courts is suffi^ent 
proof that Dayaram supported as far as he 
possibly couldt his own execution proceedings 



VoL. 80] 


mt>lAN Oasjbb 


1006 


JAMNOUAL OUBDINOMAL V. OOPALDAS 


and the Bale thereunder. If, therefore, the 
respondent No. 1 knew these faote at the 
time of the purobase, aware of the pen¬ 
ding litigation and the appellant's position in 
regard to the attach ment and the sale of his 
one-third share, if further, the appellant gave 
him express opportunity to join as defendant 
and defendant maintained the sale, but the res¬ 
pondent No. 1 declined to do so, and left it to 
Dayaram alone to uphold the same, then it 
appears to us that he does not fall within 
the category of '* a hona Side stranger auction- 
purchaser,” against whom the sale can¬ 
not be set aside. If, for instance in the 
proclamation of sale, the attaching Court bad 
expressly mentioned the pending suit by the 
appellant and had sold the appellant's right, 
title and interest in the property subject to 
the final result of such litigation, the respond¬ 
ent No. 1 would have been bound to make 
restitution in case the applicant succeeded. 
The knowledge of the respondent No. 1 and 
the opportunity given to him are not very 
different from the ciroumstanoes of this 
hypothesis. These circumstances sufficiently 
distinguish the case from cases such as 
Shivlal Bhagwan v. Shambhu Prasad Paryati 
Shankar (15). The respondent No. 1, auction- 
purchaser’s interests were identical as far as 
the up-holding of Dayaram s execution pro¬ 
ceedings and auction-purchase went, with the 
interests of Dayaram, and to that extent he 
may be said to be his representative; Gulzarilal 
v. MadhoTa 7 n{.^G)\ and the fact that he declined 
to join as defendant though expressly invited, 
and was, therefore, absent in the suit by the 
appellant, does not prevent restitution ; Gurud- 
huj Prasad Singh v. Baijumal (17), 

The fact that the decree which was execu¬ 
ted by sale was set aside not in appeal, but by 
subseQuent litigation does not in these oiroum- 
stanoes help the respondent No. 1 for the pur¬ 
poses of restitution; Ghulam Mahomed v. LaU 
obani (18) ; and the appellant is entitled to 
restitution Shamsundarlal v. Kaisar Zamani 
Begam (19). As their Lordships of the Privy 
Council observed in Prag Narain v. Kamak- 
hiasing (4) “ even if the point were doubtful, 


(16) 29 B. 485 ; 7 Bom. L. B. 686. ^ 

(16> 96 A. 447 ; A. W- N. (1904) 6^ ?o 

(17) 28 A. 887 ; 8 A. L. J. HO ; a. W. N. (1906) 43. 

(18) 68 Ind. Oafl. 652 ; 18 8. L. B. 168. 

(19) 20 A. 148 ; 4 A. 19 5 A. W. N. (1906) 8X5* 


tbeir Lordships would not be dispossed at this 
stage of the proceedings to permit the expen¬ 
se, and delay of a separate suit. Prag Xarain v. 
Kamakhiasing (4). 

The sale, however, as regards the judgment- 
debtors other than the respondenta stands; 
and between setting aside a sale and deciding 
that plaintifi’s right was not affected by it, 
there is a wide difference ; Motilal v. Karra- 
huldin (20). 

The proper order of restitution as against 
the respondent No. 1 appears to be that the 
appellant should be placed in joint possession 
of his one-third share of the property sold, 
the respondent No. 1 being allowed to retain 
possession of the remainder. 

The further equities as between the two 
respondents have also to be ooneidored. The 
decree and sale to the extent of one-tbird 
having been held void by the Court, there 
appears no reason why the decree-holder 
respondent No. 2 Dayaram should be allowed 
to retain the entire sale-proceeds. His liability 
is clear and the respondent No. 1, the auction- 
purchaser is entitled iu our opinion to obtain 
one-third of the purchase amount back from 
the respondent No. 2 Dayaram. As the res¬ 
pondent No. 1 has been in possession, it is not 
necessary to award mesne profits or interest. 
As regards costs, the appellant having succeed¬ 
ed, the respondent No. 2 must pay appellant’s 
costs throughout, the respondent No. 1, bear¬ 
ing bis own. 

The appeal is therefore, allowed, the decree 
of the lower Court set aside and a decree 
made in the terms above. 

2 . K. Appeal allowed. 

(20) 26 0. 179 ; 24 I- A. 170 ; I C. W. N. fc89 ; 7 
Bar. P O J. 292 ; 13 Ind. Deo (N.S.) 121 (P. C.) 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1165 op 1920. 

May 16, 1922. 

Present :—Mr. Justice Liudsay and 
Mr. Justice Kanbaiya Lai. 

JAINABAIN PANLE and others 
Plaintiffs—Appellants 

versus 

BHAGWAN PANDE and others 
Defendants—Respondents. 

Hindu Law^Joint Pamily^Saic oj ancestral pro- 
perty-Suii to set aside sale-^Necessity-^Fart considera¬ 
tion only jor necessity — Procedure. 

In debermining wbethec or not a sale ol anoestral 
property for wbioh only part of the ooosideratloQ was 
for seoessity, should be set aside or upheld, the point 
for determioatiou is whether the portion ol the con¬ 
sideration whioh was cot taken for legal necessity 
was such a small part as ought not to be taken into 
account, [p. 1006. col. 9.] 

Qirdkaree Lali v. KantOt Lallt 1 1. A. 391 at p.382; 
14B. L. K. 187; 22 W. R. 56 ; 8 Bar. P. C. J. 380, 
(P.C.); Qobind Singh v. Baldeo Singhs 25 A- 380 ; A.W. 
N. 11903) 57; Ham Dei Kunwar v. Aba Jajart 27 A. 
494 ; A. W. N. (1906) C6; Hathu Rani v. Kanhaiya 
Lai, 80 lud. Cas-226 . The Deputy Commissioner oJ 
Kheri v. Khanjan Singh, (190?) 11 0. W. N. 474 ; 
9 B. L. R 59L ; 6 G. L. J. 844 ; 4 A. I/. J. 2bi ; 2 M. 
Ii. T. 146 : 1? M. L. J. 233 ; 29 A.381 ; 10 0.0. 117; 
84 1. A. 72 ^P. CWt examined. 

Appeal from a decree of the District Judge. 
Benares, dated the Tth July 1920, reversing a 
decree of the Additional Munsif, Benares, 
dated the 26th February 1920. 

Munshi Uarnafidan Prasad, for the Appel¬ 
lants. 

Dr. Surertdra Nath Sen, for the Bespondepfes. 

JUDGMENT. —The plaintiffs in this 
case seek to set aside a sale-deed of a cer¬ 
tain fixed rate tenancy, wbioh was exe¬ 
cuted by Biohbpal Pande in favour of the 
defendants on the 8th of June 1911. One of 
the plaintiffs is the brother of Biohbpal Pande; 
the oiher pli^tiSs are his sons. The allegation 
of the plaintiffs was that they were living 
jointly with Biohbpal Pande, that the said 
property was their ancestral property and that 
Biohbpal Pande transferred the same without 
any legal necessity. The sale was made for 
Bs, 376. The Trial Court found that Bs. 101 
put Of the iwle oonBldefrotloR reirrettoted the 


amount taken for legal necessity, hut the 
lower Appellate Court held that the amount 
taken for legal necessity was Bs, 276-3-0. The 
Court of first instance had decreed the claim 
for possession on payment of Bs. 101 to the 
defendants-vendees, but the lower Appellate 
Court dismissed the claim in its entirety, ob¬ 
serving that Bs. 275-3-0 represented the bulk 
of the sale consideration. 

The question in such cases, however, is 
nob whether the consideration wbioh was taken 
for legal necessity formed the bulk of the con¬ 
sideration, but whether the portion whioh was 
not taken for legal necessity was such a small 
portion as might reasonably be left out of 
account. In Qirdharee Lall v. Kantoo Lall 
(1) the sale of a certain aneestral property, 
effected by a father for the payment of his 
debts, was upheld, though a small part of 
the consideration was not accounted for. 
Their Lordshps there observed : There is no 
suggestion either that the bond or the decree 
was obtained benami for the benefit of the 
father, or merely for the purpose of enabling 
the father to sell the family property and 
raise money for his own purpose. Thera is 
nothing of the sorb suggested and nothing 
proved. On the contrary, it was proved that 
the purchase-money for the estate was paid 
into the bankers of the fathers and credit was 
given to them with the bankers for the 
amount, and that the money was applied 
partly to pay off the decree, partly to pay 
off a balance which was due from the 
fathers to the bankers, and partly to pay 
Government revenue, and then there was 
some small portion of which the applica¬ 
tion was not accounted for. But it is not 
because there was a small portion whioh was 
not accounted for, that the son, probably at 
the instigation of the father, has a right to 
turn out the bona fide purchaser who gave 
value for the estate and to recover possession 
of it with mesne profits. 

The point for determination in each case, 
therefore, is whether the portion of the consi¬ 
deration, whioh was not taken for legal neces¬ 
sity, was such a small part as ought cot to be 
taken into account in determining whether the 
sale should be set aude or upheld. It is not 
always possible for the manager of a joint 

(1) 11. A. 821 at p. 882 ; 14 b. U B. 187 ; 22 W. B. 

56: 3 Ss'i B 0. J. 880 (F 0.). 
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Hindu family to fell property exactly for the 
amount for which the le^al necessity migiit 
exist. He might be ai)le to raise a loan by a 
mortgage, but it might not always be possible 
for him to find a mortgagee willing to take a 
mortgage of the property for the amount re¬ 
quired, unless the security given leaves a 
sufficient margin to cover the principal and in¬ 
terest that might eventually fall due on the 
transaction. In many cases the sale of a por¬ 
tion might be out of the question and fail to 
command either a purchaser or its proper 
value. 

The property here sold was a fixed rate 
tenancy, measuring 2’48 acres and assessed to 
a small rent, but probably yielding a consider¬ 
able profit to the family. The amount 
required to meet the legal necessity was only 
Ra. 275-3-0, and it is not possible to say that 
Biohhpal Panda could not have sold a portion 
of the property and raised the money that was 
required for the purpose of meeting the family 
requirements, and thus saved the rest of the 
property for the family use. 

In Oobind Singh v. Baldeo Singh (2) and 
Bam Dei Kuntoar v. Abu Jafar (3) sales have 
been set aside under similar oircumstanoes. 
In Nathu Ram v. Kanhaiya Led (4) the same 
question had arisen, and, following the above 
deoisions, the sale was not upheld as the por¬ 
tion of the consideratioQ for which no 
legal necessity had been established, was 
not such a trifling amount as could be left 
out of account. As there pointed out, it 
is difficult to decide oases of this nature 
upon any fixed arithmetical principle, and 
the oiroumstances established in each case 
have to be taken into oonsideration, with 
the nature of the property, bo determine 
whether the amount, which represented the 
money nob taken for legal necessity, was such 
a small or trifling sum as might be left out of 
aooouut in determining whether the transaction 
should be upheld or annulled. 

A reference has also been made to the de- 
sion in The Deputy Commissioner of Kheri 
V. Khanjan Singh (5). In that case the sale 


(3) 96 A. 880: A- W. N. (1908) 57. 

(8) 27 A. 494; A. W. N (1906) 68. 

(4) 80 Ind Oaa. 326 , ^ _ 

(6) (1907) 11 0 . W. N. 474 ; 9 Bam L. B. 601 ; 6 

0. Ii. J. 844 ; 4 A. Ii. J. 333 ; 3 M. L. T. 145 ; 17 M. L. 
y, 388 ; 39 A. 881 ; 10 O. 0- 117 ; 84 I- A. 72 (P, 0.). 


was annulled ou payment of the amount for 
which the legal necessify was found bo have 
been established. In Felariim Roy v. Baga- 
lanand (6), stress was laid on the fact that 
" it would manifestly be impossible and pos¬ 
sibly prejudioial to the interest of the estate, 
if the widow were held to be bound in every 
instanoe to sell property, for payment of a 
debt due from her husband, for exactly the 
sum duo to the creditor.” Bub that difficulty 
does not exi?t here, because a portion of the 
fixed rate tenancy could at any rate have been 
sold in order to raise the amount for which 
the legal necessity existed. In the oiroum- 
stanoes the entire sale cannot be upheld. 

We allow the appeal accordingly, set aside 
the decree of the lower Appellate Court and 
give the plaintiffs-appellanbs a decree for pos¬ 
session of the disputed property on payment 
of Rs. 276-3-0 within six months from this 
date. In case of payment, the plaintiffs will 
get their proportionate costs from the contest¬ 
ing defendants in all the Courts. If they fail to 
pay the said amount as above directed, the suit 
shall stand dismissed and the contesting de¬ 
fendants will get their costs from the plaint* 
iffs-appellants in all the Courts. 

w. C. A. Appeal decreed. 

(6) 6 Ind. Oaa. 207 ; U C. W. N. 395. 


BOMBAY HIGH COURT. 

Okiginal Civil Jorisdiction Suit 
No. 2839 OF 1922. 

November 13, 1922. 

Present :—Mr. Justice Shah. 

JASRAJ FOOAJl— Plaintiff 

versus 

AKUBAI AND OTHERS— 
Dependants. 

Letters Patent (Bern) cl. ig—Mortgage suit^Pro- 
perty and nwrlgagor, outside jurisdiction^Bigh Court, 
power of. 

The Bombay High Court has power to entortain a 
mortgage suit even though the mortgagor resides, and 
the mortgaged property is situate, outside its terri¬ 
torial jurisdiction, w^re the oauae of aotion arises 
within Its juriadietioB. [ p. 1008, ooL 3.] 
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Venkairao Sethupathy v. Khimji AssurVirji, 80 
tal. Ca9. 442 ; 20 Bom. L. R 5‘35, followed. 

Mr. Oa npbellt for the Plaintiff. 

Mr. Khan, for the Oefendanta, 

JUDGMENT.—In thia suit a praliminary 

question aa to jariadiction has been raised on 
behalf of defendants Nos. 2 and 3 who have 
filed their written statements, though the point 
is not raised in their written statements. 

It is urged that as the property mortgaged is 
situated outside the limits of the original juris- 
diction of the High Court this Court has no 
jurisiiotion to entertain the suit on a mortgage- 
bond relating to such property. In the pre¬ 
sent ease the property is situated at Karachi 
and the defendants live at Poona. The debt 
is payable at Bombay or Poona or Karachi at 
the choice of the mortgagee under the bond 
and for tbe purpose of the present point it must 
be assumed that the debt is payable in Bom¬ 
bay and that apart from the mortgage the 
suit to recover the debt would be within the 
jurisdiotion of this Court. It is conceded that 
the contention that this Court has no iurisdio- 
tion to entertain this suit to enforce the mort¬ 
gage in question is opposed to the ruling in 
Holkar v. Daiahhai Gi^rseiji (1). S'noe 
that decision the practice of this Court 
has been to entertain such suits. But the 
learned Counsel for defendants Nos. 2 and 3 
relies upon Harendra Led Rou Ghowdhuri v. 
Hari Dassi Dehi (2\ and contends that the 
view taken in Holkar v. Dadahai (1) must be 
taken to have been overruled.^ He relies 
upon the following passage in the judgment at 

page 120 of the report: — . 

" The deed, therefore, oould not be registered 
there nor had the Court of Ordinary Original 
.Turisdiotion at Fort William in Bengal any 
jarisdiotion to entertain the suit upon the 
mortgage bond and its decree is of no validity. 

On behalf of the plaintiff it is urged that the 
Bombay view has not been considered in that 
case, that the decisions of this Court were not 
cited before their Hordships and that even 
after the decision in Barendra Lai 
Ghowdhuri v. Bari Dassi Debt (2) the Court 


(\) 14 B. 358 ; 7 Tad Deo. (N.S.) 695. 

( 2 ) 28 Tad Om. 687 ; 41 L A. 110 ; 16 Bom. L . B. 
400’ 27 M. h. I- 80; (1914) M. W. N. 462: 16 M. L. T. 
6 ’ 18 0. W. N. 817 ; 19 0. L. J. 484; 12 A. h. J. 774 ; 
i'll. W. 1060 ; 41 0 . 972 (P. 0.). 


of Appeal has adhered to the view taken in 
Holkar v. Dadabhai (1) and that the practice 
in this Court has not been altered. Mr. Cam¬ 
pbell has relied upon the unreported judgment 
of Scott, 0. J. aud Heaton, .1., in Venkatrao 
Sethupathy v. Khimji Aesur Virij (3). 

It is hardly necessary for me to examine 
the point on its merits apart from the deci¬ 
sions on the point. vSpeaking for myself I find 
it difficult to reconcile tbe view taken by their 
Lordships of the Privy Oounoil in Barendra 
Lai Boy Ghowdhuri v. Bari Dassi Debi (2), 
with the decision in Bolkar v. Dadabhai (1) * 

and I should have been bound to give effect 
to that view, bad it not been for a subsequent 
deoision of the Court of Appeal whioh also 
is'binding upon me. I have read the unreport¬ 
ed judgment of the Court in Appeal with care. 

It is true that there is no referenoe therein 
to the ease of Barendra Lai Boy Ghowdhuri 
V. Bari Dassi Debi (2), but it is subsequent 
to the deoision in Barendra*s case and I 
have no reason to think and I would not be 
justified in assumiog that Barendsa's case was 
not considered by the Court of appeal. The 
learned Chief Justioe has approved of the 
view taken in Bolkar v. Dadabhai. (1) It is 
oommon ground that the praotioe of this Court 
has been consistently to entertain such suits 
even after the judgment in Barendra Lai 
Boy Ghowdhuri v. Bari Dassi Debi (2). It 
is really for the Court of Appeal or the 
Privy Council to reoonsider this point if 
at all. So far as this Court is conoerned 
the point must be treated as oonoluded by the 
judgment in Venkatrao Sethupathi v. Khimji 
Assur Viri. I, therefore, hold that the Court 
has jurisdiction to entertain this suit. 

N. H. Order accordingly. 

(9) 80 Ind. Oas. 442 : 26 Bom. L R. 635. 
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SIND JUDICIAL COMMISSIONERS 

COURT. 

Civil Misoellaneoits Petition No. 248 

OF 1922. 

Oofcober 13, 1922. 

Present : —Mr. Baymoed, A. J. 0. 

Messrs. BEITH STEVENSON & Co. Ltd.-- 

Besfondents No. l 

versus 

FIRM OF NAROOMAL KHEMCHAND - 

Respondents No. 2. 

ilr6iiraD‘oa» r,/erc)kcc to, whai amonnla to—Intention 
of parties—Error oj law, whai amounts to—Award 
specifying amount payable in pounds—Rate oJ ex- 
cJiange not Ufio-jr/umit/. 

Whetd it appears from the terms of aa agree¬ 
ment for the settlement of di?pate<4 that the inten¬ 
tion of the parties was that there should be an in- 
qairy in the nature of a judicial inquiry, and that 
their respeobive oases should be heard and a decision 
arrived at upon the evidence, there is a reference to 
arbitration, [p. 1010, col. 1.] 

A contract for the purobase of goods contained the 
following clause;—“In the unlikely event of out 
failing to arrive at an amioable setblemeat of any 
disputes, claims or allowances we should be quite 
willing that the matter should be referred to two 
arbitrators, one to be appointed by eaoh party, with 
the proviso that if they be unable to agree they 
should nominate a third patty as their umpire and 
that the deoieion of the surveyors or their umpire 
should be binding on both parties.” 

Held, that it was the express intention of the 
parties that all disputes between them arising out of 
the oontraot should be referred to arbitrators for 
decision, [p. 1010, ool. 2.] 

A failure to p^y a olaim oonstitutes a matter^ in 
diSerenoe between the parties to a submission, 
[p. 1010, ool. 2.] 

Janus Finlay v. Jeshanmal Kirpalani, 12 Ind. 
Oas. 188 ; 6 S. L. R 4, followed, [p. 1011, ool. 2.] 

An error in law on the face of an award must be 
distinctly collected from the face of the award or 
from some paper so connected with the award as to 
form part of it. [p. 1011, ool. 3.] 

U. Af. Chmdhury d Co. v. Jiban Krishna Ohose, 69 
Ind. Oas. 996 ; 49 0. 646 ; (3923; A. I- B- (0 ) 447, 
relied on. 

An award speoifying the amount to be paid by one 
patty to the other in ponnds sterling but omitting to 

I 0*137 


Rpsoify tbo rate of exobango at which payment is to 
be m.vde is not bad for unoortainty, b'lt may be 
remitted to the arbitrators for determining the rate 
of exobaogo at which paymont is to b*> made- 
[p. 1011, col. 2.] 

Mr. Kimatrai Bhojroj, for fche Respond- 
enfefl No. 1. 

Mr. Dipohand Gkandximal, for the Respond¬ 
ents No. 2. 

JUDGMENT. —This is a Potitiou to file 
an award under the Indian Arbitration Act TX 
of 1899. Respondents No. 1 are the firm of 
Beith S^tevenson Sc Co , whose prinoipal place 
of business is in Manchester. By 3 Indents 
Nos. 264, 319 and 3TO, Messrs. Narumal 
Khemohand and Co. respondents No. 2 con¬ 
tracted to purchase from respondents 1 
fifteen packages of piece-goods. The terms 
and conditions of the three Indents are 
identical and Ex. 7. which is one of them is 
signed by respondents 2 as follows : “ Accept¬ 
ed euhieot to the modifications mutually 
agreed upon in correspondence.” Clause 5 
of Ex. 7 is thus worded: '* All disputes, 
claims, and allowances are settled by friendly 
correspondence between Beith Stevenson & 
Co., and their correspondents and customers, 
and should they fail to agree, the case may 
then be submitted by mutual consent to the 
Chamber of Commerce in Bombay, Calcutta, 
Karachi or Manchester for arbitration, but 
Beith Stevenson & Co. are not parties to any 
other form of arbitration. ” The material 
part of the oorrespondonoe between the 
parties which preceded the signing of the In¬ 
dents by respondents No. 2 is contained in a 
letter, dated l9bhMay 1916, addressed by res¬ 
pondents No. 2 to respondents No. 1, wherein 
they state that ” In the event of disputes of 
any nature that could not be settled amicably 
these should be referred to two surveyors or 
arbitrators, one to be appointed by each party. 
Should the surveyors or arbitrators be unable 
to agree they should nominate a third party 
as their umpire. The decision of the arbitra¬ 
tors or surveyors cr the umpire shall be bind¬ 
ing on both the parties." Respondents No. 1 
relied on this letter of the 21st June 1916 
and with regard to the aforesaid clause stated 
as follows: " In the unlikely event of our 

failing to arrive at an amicable settlement of 
any disputes, claims or allowances, and if you 
should not wish to leave a survey to 
the Karachi Chamber of Commerce ; we 
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should be quite williug that the matter 
should be referred to two surveyors, one to 
be appointed by each party, with the proviso 
that if they be unable to agree they should 
nominate a third party as their umpire and 
that the deoision of the surveyors or their 
umpire should be binding on both parties. ” 
Respondents No. 2 then signed the indents. 

Now, the 6rst objection taken to the award 
is that there was no agreement between the 
parties to refer their disputes to arbitration 
under the Indian Arbitration Act, but provi¬ 
sion was made only for a survey in the event 
of any disputes arising and this cannot be 
taken as justifying a reference under the 
Indian Arbitration Act. It appears to me 
that the parties have used the words “ sur¬ 
veyor "and “arbitrator" indiscriminately 
and there can be no doubt that the intention 
of lDoth was that there should be inquiry in 
the event of any disputes arising between 
them. Ex. 7, the indent, provides for a re¬ 
ference of the disputes to arbitrators and the 
letter cif the 19th May 1916 of respondents 2 
refers to the disputes being referred to “ two 
surveyors or arbitrators," and though in their 
letter of 21st June respondents No. 1 refer to 
surveyors only, I feel no doubt that there was 
only a confusion of words, and both parties 
well understood that in the event of any 
disputes arising out of the contract there 
was to be a judicial inquiry by two persons 
appointed by them to determine their disputes, 
whether they be termed surveyors or arbitra¬ 
tors. Ex. 7, provides for a reference to arbi¬ 
tration of " all disputes ” between the parties, 
which would certainly embrace inter alia dis¬ 
putes as to the shipment being in time, or as 
to the quality of the goods, and these would 
form legitimate subject-matter of the deoision 
by arbitrators. No doubt, it is not in every 
case where two parties intend to be concluded 
by tbe deeision of a third/ibab the third person is 
an arbitrator, for instance, a valuer may not be 
reckoned an arbitrator in the proper sense, but 
as pointed out in Russell on Arbitration, p. 44 
"Where it appears from the terms of an agree¬ 
ment for tbe settlement of disputes that tbe 
intention of tbe parties was that there should 
be an inquiry in the nature of a judicial in¬ 
quiry, and that their respective oases should 
be heard and a decision arrived at upon tbe 
qyidcnce, there is a reference to arbitration." 
The Indents in the present ease dearly con¬ 


template that it was the express intention of the 
parties that all disputes between them arising 
out of the contract should be referred to arbi¬ 
trators for deoision, and the oorrespondenoe 
between the parties prior to tbe signing of 
the Indents does not restrict the scope of the 
dispute or change the character of the third 
party, to whom the disputes are referred for 
decision. In my opinion, therefore, tbe parties 
had expressly agreed to refer their disputes to 
arbitration, and respondents No. 1 were justi¬ 
fied in demanding a reference to arbitration to 
dispose of the disputes that had arisen bet¬ 
ween them. Further another argument which 
points to the fact that respondents No. 2 clear¬ 
ly understood that disputes between them and 
respondents No. 1 were to be referred to arbit¬ 
ration appears from the letter of the former, 
dated the 23rd January X922 where in response 
to tbe demand of respondents No. 1 for tbe 
payment of the amount d'O on the contracts 
they suggested a reference to “ arbitration," 
and by their letters of the 30bh January and 
6bh February 1922, respondents No 1. called 
upon respondents No. 2 not to appoint 
“surveyors," but " arbitrators" to decide the 
disputes between them- 

But, argues Mr. Dipohand, there were no 
disputes between tbe parties to be referred to 
arbitration, and tbe claim for damages was 
never intended to be referred to arbitration. 
It appears from the dooumonbary evidence filed 
that respondents No. 1 draw drafts on respond¬ 
ents No. 2 for recovery of the value of the goods 
consigned to them payable to tbe order of the 
Mercantile Bank of India, Karaohi. These 
drafts were accepted by respondent No. 2 on 
presentation, but they sabseqaenbly failed to 
retire them. Respondents No. 1 sent a written 
notice to respondents No. 2 that if they failed 
to pay for the goods and take delivery of them 
they would re-sell them at their account and 
risk. This they did and olaimed the loss there¬ 
by sustained. It is abundantly clear from the 
correspondence that respondents No. 2 never 
raised any dispute as to tbe quality or quantity 
of the goods under tbe contract or as to tbe ship¬ 
ment being late, and the only reason for their 
failure to retire the draft was because the ex¬ 
change was against them. But a failure to pay 
a claim constitutes a matter in dififerenoe bet¬ 
ween tbe parties to a submission, James Finlay 
V. Jeshanmal Kirpalani (1), and tbe Indents 
(l) 19 Ind. Cas. 186: 5 S. h. B. 4 . 
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as I have already remarked provide for a re- 
ferenoe to arbitration of "all disputes’* betweea 
the parties. A dispute betsveeu the parties had, 
therefore, arisen which respoudeuts No. 1 were 
jastified in referring to arbitration. It was 
next argued that respondents No. 1 were not 
authorised to re-sell the goods as the indents 
do not make any provision for a re-sale; this 
argument has little substance in it, as section 
107, Indian Contract Act gives an unpaid ven¬ 
dor the right of re-sale of which due notice 
was given to the purchaser; and equally the 
argument*that the original cause of action 
between the parties was merged in the draft 
and there was no dispute under the contract, 
appears to me feeble. The drafts drawn on 
the Mercantile Bank were merely for the pur¬ 
pose of ensuring a satisfactory mode of pay¬ 
ment for the value of the goods and they 
could not and did not extinguish the original 
cause of action. 

Much argument was addressed to me as 
regards the final objection as to there being 
a patent error on the face of the award. By 
his award the arbitrator has ' awarded the 
claim of respondents No. 1 in pounds-sterling. 
It is argued in the first place that the a-ward, 
gives respondents No. 1 an amount in excess of 
the draft, secondly, the arbitrator was in error 
in awarding the claim in pounds-sterling, as it 
should have been converted in the currency 
of the realm, and lastly the award is vague 
and indefinite as it gives no moans of asoer- 
tfuning at what rate of Exchange respondents 
No. 1 are to be paid. 

After the sale of the 16 cases covered by 
the three indents Nos. 264, 319 and 320, res¬ 
pondents No. 1 submitted to respondents No. 2 
an account sale, showing the sum of £1,799-3-3 
due to them. A copy of this account sale 
was also placed before the arbitrator and 
the arbitrator has awarded respondents No. 1 
^1,766 11-4. Of the two drafts—one was 
for & 1.407-0 3 for Indents Nos. 319 and 320 
and £763-17-3 for Indent No. 264. I am not 
satisfied that the arbitrator has erred in award¬ 
ing the amount that he did to respondents 
No. 1 or that there is any error on the face of 
the award. The claim against the respondents 
No. 2 was not on the draft, but was for the 
the damages sustained by respondents No. 1 by 
their sale of the goods; a memo of the account 
was placed before the arbitrator, and respond¬ 


ents No. 2 bad an opportunity of oballengiog 
its aoouracy, the more so as they appeared 
before the arbitrator at the hearing. I see 
no reason for not upholding the claim 
awarded by the arbitrator. It is, how¬ 
ever, argued that the award is bad for un- 
oertaiuty as it decrees the claim in pouads- 
gterling and the rate of Esobange at which 
this amount should be paid has not been 
determined, and this constitutes an error on 
the face of the award. The recent case of 
f7. M. Chowdhury & Co. v. Jiban Krishna 
Ghose (2) has laid it down that an error in 
law on the face of the award must be distinct¬ 
ly ooUooted from the face of the awards or 
from any paper so connected with the award 
as to form part of them In this case also the 
arbitrator bad awarded the amount claimed in 
poaods-steriing and bad said that the rate of 
Exchange for payment will be calculated at 
the Telegraphic Transfer rate of the rupee 
on the date of payment. It was urged in 
argument that such an award was bad 
for indefiniteDesB and uncertainty and the 
part of the judgment dealing with this 
argument is as follows:—“The awards 
did specify definitely the sums in pounds- 
sterling which were to be paid by the 
sellers to the buyers, bub it was urged that 
an ambiguity arose by reason of direction as 
bo the calculation of exchange. It is true 
that the awards did not specify the amounts 
which had to be paid by the seller in rupees, 
bub in my judgment that is nob sufficient 
for remitting the award if the arbitra¬ 
tors have given the rule for calculating the 
amounts to be paid.” In the present case the 
award is silent as to the rate of Exchange, 
but I do not on that account consider the 
award bad for unoertainby as it clearly speci¬ 
fies the amount to be paid in pounds-sterling. 
All that, I think, need be done is to remit bbe 
award to the arbitrator for determining the 
rate of Exobango at which the amount award¬ 
ed by him to respondents No. 1, should be paid. 
The question of costs is reserved. 

z. K. Award remitted. 

(2) 69 lad. Cae. 1)95; 40 0.6^6; (1923) A. 1. R. 
(0.) 447. 
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RAHMAT KHAN V. NAWAB KHAN 

LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 1886 OP 1922. 

March 5, 1923. 

Present :— Mr. Justice Marfcineau, 

RAHMAT KHAN and others—Vendees 

—Appellants 

versus 

NAWAB KHAN— Decree-Holder 

—Respondent. 

Pre’Cmption decree-^Failure to comply with terms oj 
decree^ effect of. 

A oompeomise deocee arrived at ia a pre-emption 
suit provided that if the plaintifi failed to pay to the 
vendee a oertain sum by a oertain date his suit 
shall stand dismissed. PlaintiQ paid the sum epeoi. 
fied in the deoree exoept 4 annas within the time spe* 
oided and obtained possession of the pre-empted pro¬ 
perty. When the defendant disooveced the dedoienoy 
ip the deposit made in Court, he applied for restora¬ 
tion of the pre-empted propsrty to him and dismissal 
ol the plaintifil’s suit. 

Held (1) that the Oourt had no juriadiotion to ex¬ 
tend the time speoified in the deoree for payment of 
the amount; [p. 1012, ool. 2.] 

(2) that there was no distinotion in this respect 
boUveen a deoree passed on compromise and a deoree 
passed after contest ; [p. 1012, ool. 2.] 

(3) that the deoree not having been oomplied with 
the plaintiff’s suit must be dismissed and possession 
of the pre-empted property restored to the defendant, 
[p. 1013, ool. 1.] 

Jam Hamid Ali v. Kaim Ltji, 87 Ind. Gas- 806 • 
26 P. W. B. 1917» distinguished. 

Eanhaiya Lai v. Moltammad Shaft Khan, 18 Ind. 
Cas. 600 : 3 P. W. R. 1918 ; 141 P. L R. 1918 ; Wait 
Mahomed v. Kapuria Mai, 80 Ind. Gas. 4a6 ; 2 L. L. 
J. 770, followed. 

Appe&l from the order of feho District Judge, 
Gujranwala, dated the 21sb April 1922, rever¬ 
sing that of the Munsif, Ist class. Waairabad, 
District Guiranwala, dated the 6th December 

1921. 

Lala Mehr Chand Uahajan, for the Appel¬ 
lants. 

Mr. Sagar Chand, foi the Respondent. 


JUDGMENT.— The respondent sued for 
pasoession of land by right of pre-emption 
and obtained a decree subiect to the pay¬ 
ment of Rs. 210 of which Rs. 105 were to be 
paid to a mortgagee and Rs. 105 were to be 
paid to the vendees within one month, failing 
which the suit was to stand dismissed. The 
parties were to bear their own costs. On 
the appeal of the vendees a compromise was 
arrived at, by which the amount payable to 
them was increased by Rs. 73-4-0, and pay¬ 
ment was to be made by the 15th August 
1919, otherwise the suit would stand dismissed. 
The deoree drawn up by the Appellate Court 
stated that Rs. 105 were to be paid to the 
mortgagee, that Rs 248-4-0 were to be paid 
to the vendees by the 16bh August 1919, that 
the parties should bear their own costs in that 
Court, and that the rest of the lower Court's 
deoree remained unchanged. 

The respondent paid the entire sum except 
4 annas and obtained possession of the land. 
Later on when the vendees applied for the 
payment to them of the sum deposited by the 
pre-emptor they discovered that he had paid 
4 annas boo little. This was brought to the 
notice of the Munsif, who dismissed the res¬ 
pondent’s application for an extension of time 
for depositing the money. On appeal the 
District Judge hold that the berms of the 
deoree bad been substantially complied with, 
and that as the decree-holder bad nob been 
given a parcha specifying the terms, and the 
deoree had been passed on a compromise, the 
omission to pay 4 annai within the time fixed 
should be condoned. He accordingly granted 
the respondent an extension of time, and on 
the latter paying the sum of 4 annas he 
directed that the deoree passed on the compro¬ 
mise should stand. The vendees have prefer¬ 
red a second appeal. 

The omission to give the decree-holder a 
paroha containing the terms of the deoree 
^ ’is quite immaterial as there is no allegation 
that he was not aware of the terms. He in 
fact mentioned the terms in the statement 
which he made at the time ol the compro¬ 
mise. The learned District Judge is also 
wrong in thinking that there is any disbinotion 
in law bebw-oon a deoree passed on a oompro- 
BdisoUand any other deoree. J^am Eamid 
HU V, Kaitn Din (l) which he has cited, 

37 Ind. Cftfl. 606 ; 26 P. W. R. 1917. 
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is uob appUoa\)lo, for in that oasa whab 
the pre-omptor roquuetl to do under 

the deoree was, nob bo pay a sum of money, 
bub bo aeparabo off and make over to bho 
defendant a certain area of land, and be 
fulffUed bho ocmdiblon within the time fixed 
by oeasing to ouitivato that area in order to 
leb the defendant have possession. 

In the present case the decree-holder was 
required bo pay a oerbain, sum of money 
by the 15bh August 1919. It was expressly 
stated in the compromise that if the money 
were nob paid by that date the suit would 
stand dismissed, and although in the Appel¬ 
late Court’s deoree the oousequenoe of a 
default was uob expressly mentioned that 
deoree, after sebbing forth the oondibions 
which the decree-holder was bo fulfil, provid¬ 
ed that the rest of the first Court a deoree 

would remain unchanged. The clause m the 

first Court's decree providing that the suit 
would stand dismissed U the money were nob 
paid in time must, therefore, be regarded as 
incorporated in the deoree of the Appellate 
Court, and as the decree-holder did Pa-V 

the whole of the money in the time fixed his 
suit must be considered as dismissed. It 
makes no difference that the amount which 
he omitted bo pay is small, or that the omis¬ 
sion was a mistake, or that it was not dis¬ 
covered bill a long time after he had been pub 

in possession of the land. 

behalf that the Executing Codrb is functus 
ot/ioio. bub this is clearly wrong as the 
decree could nob be fully sabiefiod uubil the 
decree-holder had paid all the money which 
he was required under the deoree bo pay. 

KankaiyaLal v. Mohammad SkaJ. 

and Wali Mahomed v. Kapuna Mai (3) are 
cases similar to the present one. There also 

after the pre-emptors had been 
Bion of the property it was found that they 
had by miebake paid a little less than the 
sums which they were required to pay. the 

deficiency being one anna in ® 

rupee in the other, and it was held that bbe 
vendees were entitled bo have possession of 
the property restored to them. 

I accordingly accept this appeal, reverse the 
order of the lower Appellate Court, and restore 

(9) 16 lud. Oea. 600 ; 3 P. W B- 1->13 ; HI P. h. 

Ind-Cas. 416 ; 3 Ii. L. J. 770- 


that of the first Court. As it was by a pure 
mistake that the respondoot did not pay bho 
full amou'ib which the deoree required him to 
do, and the deficiency was only one of four 
a7ma5, I direct that the parties shall bear 
their own costs throughout. 

z. K. Appeal allowed. 


PRIVY COUNCIL. 

Appeal from the Oalodtta High Court. 

May 13. 1924. 

PresefU :—Lord Phillimore, Lord Blanesburgh 
and Lord Darling, Sir John Edge and 

Mr. Ameer Ali. 

The IMPERIAL TOBACCO COMPANY 
OF INDIA LIMITED— Appellants 

versus 

ALBERT BONNAN AND BONNAN & 
COMPANY— Respondents. 

Trade Mark^Ordinary principles, whether apply in 
India ^Tradesvien acquiring goods from manufacturer 
and reselling iJiem^Compeiition with manufacturer, 
whether infringement. * 

There is nothing to prevent a tradesman acquiring 
goods from a manufacturer and selling them in com- ■ 
petition with him, even in a country into which 
hitherto the manufaoturer or his agent has bean the 
sole importer, [p. 1016, ool. 3.] 

Ordinary principles of Jurisprudence with regard 
to trade marks and those forbidding ths passing o3 of 
goods apply in India- [p* 1017, ool. 10 

Appeal against the Judgment of the Cal¬ 
cutta High Court, reported in 77 Indian Cases 

193 

Messrs. F, S. ManQham, A. C. Ctauson, L. 
B. Sebastian and F. H. Bray, for the Appel¬ 
lants. 

Mr, S. Byam, for the Respondents. 

JUDGMENT.— Before the year 1901, the 
Company known as W. D. and H. O. Wills, 
Limited, bad begun to manufaobure a particu¬ 
lar cigarette which got bo be known as Gold 
Flake or Will’s Gold Flake, and which soon 
acquired a considerable reputation. 

In the year 1901, W. D. and H. O.. Wills, 

and various other companies became amalga- 
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mated into one Oompany oalled the Imperial 
Tobacco Company (of Great Britain and Ire¬ 
land), Limited, and the whole businees of W. 
D. and H. O. Y/ills, Limited, with its good 
will and trade marks was assigned to the Im¬ 
perial Tobacco Company (of Great Britain 
and Ireland), Limited. In September 1902, 
this last-named Company made an agreement 
with a Company oalled the American Tobacco 
Company by which it was agreed that the 
American Tobacco Company should oonhne 
its trade to the United States and certain 
islands, and that the Imperial Tobacco Com¬ 
pany (of Great Britain and Ireland) Limited, 
should oonfiae its trade to Great Britain and 
Ireland, and that these two Companies should 
form a third to be called the British American 
Tobacco Company, Limited which should con- 
6ne its trade to the rest of the world not 
included in the territories of the two first 
Companies. And accordingly, the British 
American Tobacco Company, Limited, was in¬ 
corporated ; and to it the other two Companies 
assigned their business, good will and trade 
marks outside their respective territories ; and 
mutual covenants were entered into by the 
three Companies confining their trades to 
their respective territories. 

At some date not specified in the record, 
a Company called the British American 
Tobacco Company (India), Limited, was in¬ 
corporated to act as distributors in India 
for the British American Tobacco Company, 
Limited. 

By an agreement made on the Ist Septem¬ 
ber 1910, between the British American To¬ 
bacco Company, Limited of .the Ist part, the 
British American Tobacco Company (India), 
Limited, of the 2nd part, and the appellant 
Company of the 3rd part, it was agreed that 
the appellant Company should buy the good 
will, business rights and other assets of the 
British American Tobacco Company, Limited, 
in India and certain other territories, with 
brands, trade marks, trade names, formulae 
and recipes, and the sole right and title to use 
in that territory the name of the British 
American Tobacco Company, Limited and 
the names of all firms and companies which 
it had acquired, and also the good will, 
business rights and assets of the British 
American Tobacco Company (India), Limited. 
Jhifl agreement, however, was not perfect¬ 


ed by an assignment. By an indenture dated 
11th April '1922, and made between the 
British American Tobacco Company, Limited, 
and the appellant Company—-but to which 
the other Company was not a party—the 
British American Tobacco Company, Limited 
(so far as it was concerned) performed its 
Agreement to the appellant Company. 

The Gold Flake cigarettes in question were 
sold at one time in tins of fifty cigarettes and 
afterwards in packets of stiff paper, each con¬ 
taining ten cigarettes. On the Broad flat top 
of the packets appeared in bold letters, words 
showing they were Gold Flake cigarettes and 
the name of W. D. and H. O. Wills, Bristol 
and London; and on the back with a number 

of medals, there was an inscription in the 
following words:— 

“ Every genuine packet of Gold Flake Ciga¬ 
rettes has the signature thus: W. D. and 
H. O. Wills. 

On one of the ends of the packet—if they 
were packets to be sold in India by the ap¬ 
pellant Company—appeared in very small 
print:— 

This label is issued by the Imperial To¬ 
bacco Co. of India, Ltd., 

Registered Trade Mark. 

Successors in India to W. D. and 
H. O. Wills Cigarettes, made 
in England.'’ 

If they were manufactured by the British 
American Company for sale elsewhere, the 

words, in lettering of the same small size, 
were — 

“ Established by W. D. and H. O. WiUs, 
Bristol and London, British American Tobacco 
Co., Ltd. 

Registered Trade Mark. 

Bristol, London, Liverpool and Virginia. 

Successor. Made temporarily in the U. S, 
A. 

No reliance was placed in argument by 
either party upon the difference in the two 
insoriptioDB at the ends of the packets. 

The only other difference between the 
packets to bo used in India aud those to be 
used elsewhere was that the paper for the 

was of somewhat stouter mat¬ 
erial so as to afford a better resistance to 
damp. 
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Packets with thisdistiDotive appearance and 
these trade-marks were manufactured by the 
British American Tobacco Company, Ijimibed, 
and imported and distributed by the British 
American Tobacco Company (India), liimited, 
from about 1902 till the date of the agree¬ 
ment in 1910 ; after which date they were 
imported and distributed by the appellant 
Company. The manufacture was carried out 
by the British American Tobacco Company, 
Limited, at first in England, afterwards tem¬ 
porarily in the United States of America. 

In the year 1921 the respondent Bonnan 
purchased about 21^ millions of Gold Flake 
cigarettes, surplus stores, sold by the British 
Army Canteen authorities, the sale being sub¬ 
ject to the condition that they were nob to be 
resold in the United Kingdom. These cigaret¬ 
tes had been sold, in the first instance, to the 
British Canteen Authorities by the British 
American Company, Limited. After so acquir¬ 
ing them the respondent Bonnan formed the 
respondent Company, and the respondents 
shipped a large quantity of these cigaret¬ 
tes to India and offered them for sale there. 
Thereupon on the 11th May 1922, the appel¬ 
lant Company brought a suit in the High 
Court at Calcutta, claiming an injunction to 
restrain the respondents from selling these 
cigarettes in India. 

There being no Trade, Marks Act in force in 
India the case for the appellant Company was 
rested upon the ordinary rights of every trader 
bo protect his property and to prevent at¬ 
tempts by other traders to avail themselves 
of his repubition bo pass off their goods as his 
own. 


The issues which were settled were accor¬ 
dingly addressed to these points, 
porbanb being those numbered (1), 12), 15) and 
(8), which are as follows:— 

“(1) Does the get-up of the oigarettes des¬ 
cribed in paragraph 7 of the plaint denote to 
purchasers in India that such cigarettes are 
import6d by tbe plaintiff Company ? 

"(2) Will the sale by the defendant Com¬ 
pany of oigeretbes in such get-up deceive the 
purchasers into the belief that the cigarettes 
have been imported by the plaintiff Companyr 

" (6) Is the plaintiff entitled as against the 
defendants either by reason of such importa¬ 
tion or by reason of such purchase to prevent 


defendauts from selling oigarettes with such 
get-up thouoh they have in fact been manu¬ 
factured bv the British American Tobacco 
Company ? 

“ (8) Aro plaintiffs entitled to protect their 
right by injunobion irrespective of considera¬ 
tion mentioned in the first two issues?” 

The case was then heard upon oral evidence 
by Pearson, T., who found on these issues 
against the appellant Company and dismissed 
the action ; and bis decree was affirmed on ap¬ 
peal by Sanderson, C. X, and Richardson, X It 
is from this affirmance that the present appeal 
hfts been brought. 

At the trial some evidence was given on 
behalf of the appellant Company in order to 
show that it had a reputation as the sole ven¬ 
dor in India of Gold Flake cigarettes and that 
the respondents were trading upon this reputa¬ 
tion. lb is possible for an importer to got a 
valuable reputation for himself and his wares 
by this oare in seleotion or his precautions as 
to transit and storage, or because his ^ local 
character is suoh that the arbiole acquires a 
value by his testimony to its genuineness; 
and if, therefore, goods though of the same 
make, are passed off by competitors as being 
imported by him, he will have a right of 
action. 

But the evidence offered by the appellant 
Company was met and in the opinion of the 
learned Judges displaced by the evidence given 
on behalf of the respondents. 

Thus Pearson, J. said :— 

“ I find, therefore, upon this part of the 
case that the reputation of the brand of Gold 
Flake oigarettes in India is the reputation of 
the maker and not of the plaintiff Company 
as importers. The reputation originated in the 
days of Messrs. W. D. and H. O. Wills, the 
original manufactures, and the efforts of the 
plaintiff Company have been directed not bo 
creating or acquiring (if such a thing is pos¬ 
sible) an importer’s reputation for themselves 
of the brand hot in maintaining and developing 
the reputation of the brand as a manufao- 
turer’s brand. The issues, therefore, dependant 
upon this finding are answered in favour of 
the defendant.” 

And Sanderson, C. J.—• 

” There is no necessity for me to refer to 
the evidence in detail, for I agree with the 
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learned Judge’s dndiug of fact. la my judg¬ 
ment the sole representation made by the 
plaintiff’s user of the covering of the cigarettes 
was a representation that the cigarettes wore 
the Gold Flake cigarettes manufactured by 
the successors of the well known firm of W. 
D. and H. O. Wills. There is no evidence to 
justify the alleged representation (on which 
the plaintiffs relied) that cigarettes, bearing the 
said wrapper or covering, had come through a 
particular channel or had been imported by the 
plaintiffs. In the same way the defendant by 
using the wrapper or covering was merely re¬ 
presenting the cigarettes as Gold Flake ciga¬ 
rettes manufactured by the successors of 
the well-known 6rm of W. D. and H. O, 
Wills, viz., the British American Tobacco 
Company. This was a perfectly true re¬ 
presentation, and the defendant was in no 
way passing off or attempting to pass off the 
cigarettes sold by him as the plaintiffs’ goods." 

And bnally Eiohardson, J.— 

Moreover, the learned Judge Pearson, J., 
before whom the case came in the first in¬ 
stance, has found, and, in my opinion, on the 
evidence rightly and conclusively found, that 
up to the date of the suit the Company had 
acquired no independent reputation as import¬ 
ers. Nor do they use any distinctive import¬ 
ers' mark.” 

Their Lordships see no reason to review 
these concurrent findings. Indeed they were 
not invited to disturb them as findings of fact; 
but it was suggested that the learned Judges 
had arrived at them as mixed findings of fact 
arid law and in so doing had erroneously ap¬ 
plied the law. 

Another way of putting the case for the ap* 
pellant Company was suggested by Counsel, 
which was to treat the first issue as wrongly 
stated. It ought, it was said, to have run as 
follows; ’ Does the get-up of the cigarettes 
denote the plaintiff's goods?” But even if the 
appellant Company were to be allowed so to 
remodel the issue, its case would not be fur¬ 
ther advanced. The appellant Company has 
still, as it was admitted, to show that the res¬ 
pondents are selling goods, not the production 
[or introduction] of the appellant Company, in 
such a way as to lead customers to believe 
that they are the goods which the appellant 
Company has introduced or marketed. 


And the answer is twofold ; (I) It is an im¬ 
material accident that these particular wares 
had from 1910 onwards been brought into 
India by the appellant Company and the ap¬ 
pellant Company only, if the appellant Com¬ 
pany got no reputation in consequence ; (2) 
The respondents are doing nothing to mislead 
customers and are breaking no covenants. 

In truth, as was observed during the course 
of the argument, all the business about acquir¬ 
ing title from the British American Tobacco 
Company, Limited, or the British Ameri¬ 
can Tobacco Company (India), Limited, 
which latter was never perfectly acquired (see 
Performing Bight Society Limited v. London 
Theatre of Varieties Limited (l) is beside the 
question. No Trade Mark or trade reputation of 
either of these Companies is infringed. The 
right on which the appellant Company is 
seeking to rely is something which it claims 
to have earned for itself since 1910; and this 
right, as the learned Judges have found, it has 
failed to establish. 

There is nothing to prevent a tradesman 
acquiring goods from a manufacturer and sel¬ 
ling them in competition with him, even in a 
country into wbioh hitherto the manufacturer 
or bis agent has been the sole importer. It is 
not likely to be a successful business opera¬ 
tion, unless in some exoeptioDal case. This is 
just such an exceptional case. The British 
American Tobacco Company, Limited, might, 
when they sold this large oonsignment to the 
British Army Canteen authorities, have re¬ 
quired an undertaking that they should not 
be resold in India or to any one who could 
lawfully resell in India. This it appears not 
to have done ; and then there arose the ques¬ 
tion of the disposal after the war of this large 
surplus stock. 

The respondents being unhampered by 
covenant, are selling goods manufactured by 
the British American Company as being what 
they are, namely Wills' Gold Flake cigarettes 
manufactured by that Company. There is no 
untruth and no attempt to deceive. The ap¬ 
pellant Company says that all genuine Wills’ 
Gold Flake 'cigarettes sold in India must be 
their goods. It may be answered that this 
has been so in times past as a mere matter of 
fact, and because the appellant Company was 
protected by a covenant with the manufac¬ 
turers ; but nob because it had a title to a 
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monopoly ^hioh ib could enforce againab afcran- 
gere to febe covenant. 

The claim of the appellant Company ia 
that it can atop a trader, to whom gooda bavo 
been lawfully eold under a particular descrip¬ 
tion and by whom they have been lawfully 
brought under that deacription, from reselling 
them under the same deacription. Such a claim 
sounds extravagant. It might, however, pos¬ 
sibly be maintained, if it could be shown that 
the time, place or oiroumstanoee of the resale 

imported some ropresontat'on that the goods 

were other than what they were. But in this 
ease there is no such time, place or oiro’''m- 
stanoe. 

It is not as if the respondents were attempt¬ 
ing to pass off as Wills’ Gold Flake cigarettes 
stuff not manufactured i>y febe lawful suocob- 

sors in title of W. D. and H. O. Wills. Any 
such attempt would be at once rosbraiued at 
the suit of the lawful successor ; and m India 
and for India the appellant Company would be 

tbe lawful successors. 

There is nothing in tuo judgmentsin the 
Courts below or in tbe opinion which their 
Lordships are now express, ng to give counten¬ 
ance to tbe idea that the ordi::arb priuciplee of 
jurisprudence with regard to trade marks and 
those forbidding the passing off of goods do 
nob apply in India. But the cigarettes now m 
dispute are tbe genuine articles, lawfully 
acquired from tbo lawfui manufaeburas ; aad 
as such the respondents may sell them. 

Their Lordshipa will humbly advice Hie 
Majesty that this appeal should be dibmu^ed 

with costs. 

^ g P Appeal dismissed. 

Solicitor,tor the Appellants—Mr. Macnau- 

^hten. 

Solicitors for the Respondents —Messrs. Sari- 

derson and Orr Digw m. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 

2767 OF 1920. 

January 19, 1923. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Walmsley. 

ANANDA KUMAR DAS GUPTA— 
Plaintiff—Appellant 
versus 

DWARK NATH MANDAL AND OTHERS 
— Defendants—Respondents, 

Guardian and Ward^Jonveijance of ward's pro- 
psrty—Guardian acting on his own behalf“RattJtca- 
tion^Transfer, setting aside oj. 

Where a guardian exp’e’^^ly executes aoonveyaooe 
of the ward'-i property ia his own right, the oonvey- 
aace no title aad oaa be avoided by the ward 

at any time- The priooiple that, where there is a 
doubt a? to whether in making a ooaveyanoe tbe 
guardiaa baa aoted for himself or hie ward, the exe- 
oataot may be d»6med to have lawfully withio the 
soope and in exercise of hia authority, is inapplioable 
to siioh a oasa. Not oan any question of ratifioation 
arise in .suoh a case, there being no unauthorised aob 
done by tbe guirdian on behalf of the ward which 
could be ratified, [p- 1018, col. 2.] 

Wats-.n (& Co v. Shamlal 14 I. A. 178 ; 16 

0. 8 ; 11 Tnd. Jut. S!)5 ; 5 Sar P. 0. J. 66 : 7 Ind. Deo. 
(N. S.) 591 (P. C.); Banoo7nan Persaud Pandey v. 
Musammat Babooa, Muyiraj Koonwareet 6 M. L A. 
8 13 • 18 W. R. 81 N : Sevestre 25 N ; 2 Suth. P. 0- J. 
29 : ’ 1 Sar. P. 0. J- 652 ; 19 E. R. U7; Hemantaku- 
tnari Debt v- Brojendra Kishore Roy Chowdhury,n 
I. A 65 •. 17 C 875 ' 5 Sar. P 0 J. 542 ; 8 Ind Deo. 

tN S.) 1129 (P.C.); Gopwnohan Thakoor y. Radha 

Nnih, as84) 2 Knapp 228 : 12 E. R. 467 ^ J^nardan 
Vishnu Kulhami v Ananf Lakshmanshet, 32 B. d36 . 
10 B^m L. R 575; Narain Chandra v. 

Mohendra Nath Mukerji, 14 Ind. Cas. 820: 16 0. L. J. 
332, distinguished. 

Appeal against the decree of the Subordin¬ 
ate Judge, Isb Court of Zilla, Baokergunge. 
dated the 27bh August 1920, reversing the 
decree of the Munsiff, 6bh Court at Barisal, 
dated the Slsfc July 1919. 

Babus Mokes Chandra Ban^rjee and Pro- 
-nfnihr, KaLh Banduopaihyay, for the Appel¬ 


lant. 

Babu*^ Trailokhkyanath Qhose and Jitendra 
Natk Ray, for the Respondents. 

JUDGMENT.— This is an appeal by 
tbe plaintiff in a suit for possession upon 
establishment of title. The disputed land 
belonged to the father of the plaintiff 


I 0—liP 
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aod passed bo him by righb ol Inherlb- 
anoe when his father died. On the 22ad 
May 1909, when the plalnbiif was still an in¬ 
fant, his mother granted a permanent lease of 
the subject-matter of the litigation to the de¬ 
fendants. On the 20bh July 1918, the plaint¬ 
iff instituted the present suit to eject the de¬ 
fendants on the ground that the lease was 
unauthorised. The Court of first instance de¬ 
creed the suit. Upon appeal that decision 
has been reversed by the Subordinate Judge. 

We have examined the lease 'and we find 
that it was granted by the lady on the as¬ 
sumption that she was the proprietor in pos¬ 
session, competent bo deal with the property. 
There can be no dispute that this was nob the 
true state of facts. As the defendant has 
stated in the written statement, a docu¬ 
ment was first drawn up which purport¬ 
ed to transfer the property bo the defen¬ 
dants, the mother of the plaintiff profess¬ 
ing to act as his natural guardian. When 
the document was taken to the Begisbration 
Office, the registering officer declined bo regis¬ 
ter it on the ground that no permission of the 
District Judge under the Guardians and Wards 
Act, authorising the mother to grant a perma- 
ment lease of the property of her son, was 
produced. Thereupon, a fresh document, the 
one now before the Court, was drawn up. 
The recitals are undoubtedly untrue and 
there can be no dispute as to their meaning. 
The lady bad no property to deal with as her 
own and couee^^uently the grant did not create 
any vaUd title in the lessee. 

Reliance has been placed, however, on the 
decision of the Judicial Committee iu Watson 
& Co. V. Shamlal Hitter (l) in support of the 
contentloD that the document may be con¬ 
strued to mean exactly the reverse of what 
its language signifies, namely, a lease by the 
mother, nob in her own righb, bub as the guar¬ 
dian of her infant son who is not even men¬ 
tioned within its four corners. The case men* 
tioned is, in our opinion, of no assistance to 
the respondents. There the name of the 
executant appeared on the face of the docu¬ 
ment and was followed by the description 
“ mother and guardian of the infant.’* It was 
held that the description might be oouabrued 
to indicate that the deed was executed by the 

(1) 14 I. A. 178 : 16 0. 8; 11 Ind. Jar. 896 ; 6 Sar. 

. 0. J. 66 ; 7 Ind. Deo. (N. S.) 691 (P.Q.). 


lady on behalf and as guardian of her infant 
son. This principle of liberal oonsbruotion of 
Indian documents inarbiatioally drawn up 
was applied by the Judicial Committee in 
the cases of Hunooman Persattd Pandeu v. 
Munroj Koonwaree (2), Hemanta Kumari Dehi 
V. Brojendrakishore Boy Ghotodhury (3) and 
Gopee Mohun Tkakoor v. Badha Nath (4) 
which are all distinguishable. In each in¬ 
stance, the quesb'on was one of the intention 
of the party who executed a dooument, to be 
gathered from the language used, and it was 
pointed out that as there was no suggestion 
that the lady had claimed any interest in the 
estate as her own, she might be deemed to 
have acted on behalf of her infant ward. In 
the case before us, the history of the doou¬ 
ment has been disclosed by the defendants 
themselves. The original dooument was 
executed by the lady on behalf of her infant 
son. A difficulty, real or imaginary, was 
raised by the registering officer. The doou« 
ment was thereupon deliberately altered, so 
as to become a deed executed by her in 
her own right. It is Impossible, in such 
oiroumstanoes, to apply the principle that 
where there may be a doubt as to whet¬ 
her the guardian is acting for himself or for 
bis ward, the executant may be deemed to 
have aoted lawfully within the scope and in 
exorcise of his authority ; see Janardan Yish^ 
un Kulknrni v. Anant Lakshmanshet (5) and 
Naradn Chandra Mukerji v. MohAndra Nath 
Mukerji (6). In this view, no question of rati¬ 
fication arises, for there is no unauthorised 
act done by the mother on behalf of the in¬ 
fant which could be ratified. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance restor¬ 
ed. We direct, however, that from the amo¬ 
unt recovered by the plaintiff as mesne profits 
the sum of Ks. 60 (sixty rupees) which was 
paid by the respondent as premium for the 
lease should be deducted. The appellant is 
entitled to his costs both in this Court and 
the Court of Appeal below. 

N. H. Appeal allowed^ 

(3) 6 M. r. A. 398; 18 W. H. 81 N ; Severn 35 N: 
2 fiuth. P 0 J. Q9 : 1 Sar. P. 0. J. 663 ; 19 B. B. 147* 

(8) 17 h A. 65 • 17 0. 876 ; 6 Sar. P. 0. /. 612 ; 8 
Ind. Deo. (N.S ) 1128 iP.O.). 

(4) (1834) 2 Knapp 228 : 13 £. a 467. 

(6) 82 B. 886 ; 10 Bom. L. B. 676. 

(6) 14 Ind. Gas- 830 :16 0, L. J. 882. 
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PRIVY COUNCIL. 

Appeal from the Oudh .Tuoicial. 
OoMMissioNER’a Court. 

January 29, 1924. 

Present :—Lord Carson, Sir John Edge 
and Mr. Ameer AU. 

Mirza ABID HUSAIN KHAN— 
Appellant 
versus 

iUi. KANIZ FATIMA ANU others— 

Respondents. 

IdortgagA — Mortgagee in poissanon — Govemmeni 
rev6nM a»id cesses, liability to pay — Redemption-^ 
Accounls^Oudh Local Rates Act {1^ oj 187(?), s. 6— 
Mortgagee ♦« possemon, wheiJier landlord. 

In BtitiBh India, a mortgagee in possession oi 
immoveable property under a mortgage made before 
the Transfer of Property Aotoame into force, was, 
under the ordinary law then in force, bound to 
manage it as a person with ordinary prudence would 
manage it if it were his own, and, unless there was 
an agreement to the contrary with the mortgagor, he 
was bound to pay out of the inoomo of the property, 
the Government land revenue which might during 
h!a possession be assessed upon it, and such charges 
of a publio nature as might accrue due in respect cl 
the property and be payable by the person in ^sses. 
Sion of the rents and profits, and was not entitled to 
charge such payments against bis mortgagor in tbe 
aooounta. [p. 1021, ool. l.J 

A mortgagee in possession of the mortgased property 
is the “ landholder " within the meaning of section B 
of the Oudh Local Rates Act. [p. 1020, ool. 2.J 

Appeal from a decree of the Court of Judi- 
oial Commissioner, Oudb, dated the 17th July 
1919 varying a decree of tho Subordinate 
Judge, Bara Banki, dated the 30th September 

1916. 

Messrs. De Qruyther and E. B. Baikes, for 

tbe Appellant. 

Messrs. A. M. Dunne and S. Byam, for tbe 

Respondents. 

JUDGMENT. —This is an appeal by the 
representative of tbe defendant from a decree 
dated the 17bb July 1919, of the Court of the 
Judioial OommissioDfcr of Oudb, which varied 
a decree, dated tbe 30th September )91b, ot 
the Subordinate Judge of Barabanki, 

The suit in which this appeal has arisen U 
for the redemption of ft mortgftge with 


possoseion of tbe 15th May 1869, of the village 
of Pindra, and of a mortgage of tbe same vil¬ 
lage by oouditional sale of the 24th June 
1S74. Tho original mortgagor and.the original 
mortgagee died before suit. Tbe suit was 
brought on tho 2l8t August 1915, by the re- 
presontativo of tbe mortgagor against the 
repreeeutabivo of tbe mortgagee. The plaintiff 
and the defendant are now dead and each is 
represented in this appeal, but for tbe sake of 
ooDvenience, they will be referred to respec¬ 
tively in this judgment as the plaintiff and tbe 
defendant as if living. 

After tbe granting of the mortgages the 
mortgagee purchased a 4 annas share in the 
village, and it is admitted that the plaintiff 
is entitled to redeem the mortgages on pay¬ 
ment of twelve-sixteenths of the amount 
which would otherwise be due under the 
mortgages. The questions now in dispute, 
which l3av6 to be considered in this appeal, 
are whether the defendant is to be allowed in 
the account of the money due to obtain re¬ 
demption payments of enhanced land revenue 
and payments of certain cesses which were 
made by tho mortgagee after the 15bh May 
1869. 

It is not disputed that under the mortgage 
of 1869 the mortgagee in possession bad to 
pay out of the usufruct, the Government land 
revenue payable under the Settlement in 
force in 1869 but it is contended by the defend¬ 
ant that he is entitled to charge in the accounts 
as against the mortgagor any enbanoementa of 
that land revenue which the mortgagee was 
obliged to pay. 

Id the mortgage of 1869 it was stated that 
the mortgagor bad mortgaged the village 
to the mortgagee for a period of one year and 
bad pub the mortgagee in possession, and the 
mortgagor agreed amongst other things, that 
if he failed to redeem within one year he 
should not be entitled to redeem for twenty- 
ffve years ; that he would cause mutation of 
names to be effected in fovour of the mortga¬ 
gee in tbe Government records, “and when 
revenue is pftid tbe duk 'ilas (receipt) shall be 
issued to the mortgageei ’ that until redemption 
the profits of the village, with all semindari 
dues, should be appropriated by the mort¬ 
gagee ; “ that power to enhance rent, bo ap¬ 
point and dismiss Pattvaris, M.aqaddams and 
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ChanhidarSf aud to resume Mnafl laud from 
the I\luafidars who hold laud as service grants, 
to populate Purwas and settle the tenants, to 
determine rights, etc., which had hitherto 
been exercised by the mortgagor, shall in the 
same manner be exercised by the mortgagee; ' 
and that after redemption the mortgagor 
should not be entitled to claim any mesne 
profits. 

The mortgagor borrowed further moneys 
from the mortgagee, and on the ‘24tb June 
1878, gave to the mortgagee a mortgDga in the 
form of a deed of conditional sale, the second 
clause of which as translated is as follows:— 

2. That just as the mortgaged property is 
liable for the money due under the mortgage- 
deed, dated the 15th of May 1869, similarly 
the same property is and shall be liable for 
the money due under this deed, that if I, 
the executant, pay in one lump sum within 
five years from today, in a fallow season in 
the month of Jetb, the money due under this 
deed and the mortgage-money of the mortg¬ 
age-deed as well as other amounts duo, the 
mortgaged property shall be redeemed, other¬ 
wise the consideration of this deed and the 
mortgage money of the deed of mortgage shall 
be deemed to be the consideration money and 
this deed shall be deemed to be the sale-deed, 
and on the expiry of the stipulated period, I, 
the declarant, shall have left in me no right 
of redemption nor aoy other rights in respect 
of the mortgaged property and the said Mirza 
Sahib shall be entitled to have it foreclosed at 
any time he pleases, after the expiry of the 
stipulated period and to that 1 shall have no 
objection or claim whatever." 

It appears to their Lordships that the mort¬ 
gage-deed of the 15th May 1869, and the 
mortgage-deed of the 24tb June 1878, must 
be read together, and that the parties intend¬ 
ed that the mortgagee should be treated as 
having held the mortgaged property from the 
15th May 1869, as a mortgagee in poBsession 
under a mortgage in the form of a mortgage 
by conditional sale. 

At the time when the mortgage of the 15th 
May 1869, was made the land revenue pay¬ 
able to the Government in respect of the vil¬ 
lage was Bs. 1,300 per annum, but in the set¬ 
tlement of 1896 it was increased to Ba, 1,600 
per aDDum, to be further increased in five 


years to Rs. 1,9J0. The increased revenue 
was paid by the mortgagee. 

The oos8e=>, the payments of which the de¬ 
fendant claims to charge against the plaintiff in 
the account were sums paM by the mortgagee 
in discharge of a looal rate imposed on the 
village under Act IV of 1378, the Oudh Looal 
Rates Act, 1878. By section 5 of that Act, “All 
sums due on account of any rate imposed 
under this Act, shall be recoverable as if they 
were arrears of land revenue due in respect 
of the land on account of which the rate is 
payable. Under that Act the “ Landholder " 
was responsible for the payment of rates im¬ 
posed upon the laud,^ and by section 3 of the 
Act “ Landholder ” included the person in re¬ 
ceipt of the rent of any land, and responsible 
for the payment of the land revenue, if any, 
assessed on the estate. The mortgagee was the 
“ Landholder " within the meaning of the 

Act. 

This suit to redeem the two mortgages 
already mentioned was tried by the Subor¬ 
dinate Judge of Barabanki, who disallowed the 
defendant’s claims in respect of the payment 
of enhanced revenue, but allowing his claim 
to include as against the plaintiff in the ac¬ 
count the payments of the cesses, made a 
decree for redemption on payment of the 
amounts mentioned in the decree, and in 
default of such payment decreed that the 19 
annas share in the village should be sold. 
From that decree the plaintiff and the defend¬ 
ant respectively appealed to the Court of the 
Judicial Commissioner. 

After tiie hearing of the appeal to the Court 
of the Judicial Commissioner had commenced 
the advocate for the defendant asked the 
Court to receive in evidence a document 
dated the 6th July 1871, which had been 
executed by the mortgagor in favour of 
the mortgagee and had not been previously 
produced in the suit. It related jto the 
mortgage of the 15th May 1869. The learned 
Judges admitted the document in evidence, 
apparently on the ground that a provision in 
the document was incompatible with the 
mortgagee having a right to add the payments 
of the enhanced land revenue to the mortgage 
money. How that document oould have 
assisted the defendant’s case their Lordships 
do not see, nor did tho learned Judges who 
admitted it in evidence. Independently of the 
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dooumeot o( bho 6th July 1871, bl \0 Judicial 
Coniinie?ioaors hold, to state their fiudinga 
brietly, that the mortn.agoe as mortgagee iu 
possession wa« bound to pay tlio tuhaecod 
revenue and the cesecs out ot the usufruct, 
and that the delondant was not entitled to 
charge such payments against the plaintitT in 
the account, and dismissed the delondant s 
appeal to their Court and substituted lor the 
decree for sale of the Subordinate Judge a 
decree for foreclosure if the amount which 
they found to be due was not paid on or before 
the 17th January 1920. This appeal is from 
that decree. 

The art of conveyancing was in 1809 and in 
1878 little, if at all, understood in India, except 
possibly by some English Solicitors, practising 
in the Presidency towns, and the mortgages 
in question were made before the Transfer of 
Property Act of 1882 came into force and 
afforded sonae information as to how mort¬ 
gages of immoveable property should be framed. 
Their Lordships have no doubt that the mort¬ 
gagor and mortgagee intended that the mort¬ 
gage of 1869 and the mortgage of lb78 should 
be read together, and that until they should be 
redeemed the mortgagee should be in posses¬ 
sion of the mortgaged property in the position 
of a mortgagee by a conditional sale in posses¬ 
sion, and that if the mortgages should not be 
redeemed the right to redeem should be deter¬ 
mined by a decree of foreclosure. 

In British India a mortgagee in possession of 
immoveable property uud. r a mortgage made 
before the Transfer of Property Act of IBB^ 
oame into force was under the ordinary law 
then iu force bound to manage it as a P9rB0° 
with ordinary prudence would manage it u it 
were his own, and, unless there was an agree¬ 
ment to the contrary with the mortgagor he 
was bound to pay out of the'inoome of thepr(> 
perty the Government land revenue which 
might during his possession bo assessed upon it 
and such charges of a public nature as might 
aooiuo due in respect of the property aud be 
payable by the person in possession of the 
rents and profits, and was not entitled to 
charge such payments against his mortgagor 
in the accounts. 

Their Lordships will humbly advise, His 
Majesty that the time tor payment of the 
Rs. 32, 268-2 0 redemption money mto Court 
ftUowed by the Court of the Judicial Com* 


missionors of Oudh should bo extended to six 
calendar months after the receipt by that 
Court of His Majesty’s Order in Council and 
that in other respects this appeal should he 
dismiss.’d. The appellant must pay the costs 
of this appeal. 

Z. K. Appeal dismissed. 

Solicitors for the Appellant—Messrs. Wat¬ 
kins and Hunter, 

i^olioitors for the Respondents—Messrs. 
Borrow, Bogers and NevUl. 


ALLAHABAD HIGH COURT. 

SjsCOND Civil Appeal No. 1250 of 1921. 

October 26, 1922. 

Present :—Mr. Justice Banerji and 
Mr. Justice Gokul Prasad. 

CHIDDU SINGH a.'Jd othebs—Plaintiffs 

—Appellants 
versus 

JHANJHAN BAI ANo others— Defenbants 

—Respondents. 

Court Fets Act {Vn of 7 ilX) Civil Frcce- 

dure Code {Act V of I'JOS), 0 XXXIV, r. ^--Bedem, Uw 
sutt^Surplus profits, claim to rccover-^Oouri-Fcc 

Under seotion “i (IX) of the Court Pees Aot the 
amount of Court-Fee payable in respect of a suit lot 
redemption isi to be calculated on the priooipal flum 
secured by the mortgage, [p. 10:^3, col. 2.] 

Where in a suit for redemption the mortgagor 
claims a certain sum as surplus 7ne5W6 prolits, he is 
nob bound to pay Court-Fee upon the surplus amount 
claimed in addition to the Court-Pee payable on the 
principal amount seoured by the mortgage- Ip. 10^^. 

ool. 2.] 

Husaini Khanam v. Husaiii Khan, 39 f; *71: 
A W N. |1'J07) 18» : 4 A. L. J. 875 ; Goptktshan v. 
Sombjee, CH Ind. Cas. 236 ; (193'2) A. L R. (N.)262 ; 
relied on. 

Appeal from the judgment of the Subordi¬ 
nate Judge, Budaun, dated the 6th May 1921. 

JUDGMENT.~Au office report has been 
put up before us, in which it is stated that 
the amount of Court-fee paid on the plaint 
was insufficient and that a further sum of 
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R 3 . 385 waa payable on the plaint. Dr. Agar- 
"wala disputes the correctness of the office re¬ 
port and we have therefore to decide whether 
tho amount of Court-fee payable on the plaint 
was or was not sufficient. The suit was one 
for redemption of a mortgage made in 1863. 
The principal amount secured by the mort¬ 
gage was Rs. 960. It provided that the mort¬ 
gagee was to remain in posBession, appropriate 
the usufruct, deduct out of it the amount of 
interest payable on the mortgage which was 
at the rate of fifteen annas per cent per men¬ 
sem, and appropriate the balance towards the 
principal. The mortgagors remained in pos¬ 
session of a part of the property upon an 
undertaking to pay a rent for that part. In 
the present suit the plaintiffs sought to re. 
deem the mortgage on the allegation that 
the full amount of the mortgage including 
interest had been discharged by the usufruct 
and that a surplus of Rs. 7,533-13 9 was 
due to the plaintiffs by the mortgagee. The 
plaintiffs accordingly claimed redemption and 
also asked that the defendant mortgagee be 
directed bo pay bo the plaintiff the aforesaid 
amount. Court fee was paid upon Rs. 960, the 
principal amount of the mortgage in accor¬ 
dance with the provisions of section 7, Cl. (9) 
of the Court Fees Act. A dispute was raised in 
the Court of first instance as to the adequacy 
of the amount of the Court foe, bub that 
Court held that the amount paid was suffici¬ 
ent. The plaintiffs obtained a decree from the 
Court of first instance for redemption subject 
to the payment of a certain amount bo the 
mortgagee which that Court found to be due to 
the latter. The plaintiffs appealed in respect of 
that amount to the lower Appellate Court and 
that Court varied the amount. From this 
decree of the lower Appellate Court the pre¬ 
sent appeal has been prepared. The appeal 
raises a question as to jurisdiction and appa¬ 
rently as to the amount due. But the Office 
reports that Court-fee ought to have been 
paid on the Rs. 7,533-12-9 in addition to the 
Court-fee paid in respect of the prindpal 
amount of the mortgage. 

In our opinion the report is not correct. 
The suit is one for redemptiou as contem¬ 
plated by O. XXXIV of the Code of Civil 
Procedure. Under r. 9 of that order 
upon a decree for r&iemption being made 
tbs Court may order an aoooant to be 


taken and if in the result any sum be found 
due by the mortgagor the Court should order 
the mortgagor to pay that amount within a 
time fixed by the Court. Similarly if any 
amount be found due bo the mortgagor as 
surplus mesne profits the Court should direct 
the mortgagee to pay the said amount to the 
mortgagor. The suit however in every respect 
was a suit for redemption. Under section 7 
01. ( 9 ) of the Court Fees Act the amount of 
Court-foe payable in respect of a suit for re¬ 
demption is to be calculated on the printnpal 
sum secured by the mortgage. Therefore, in 
accordance with the terms of the Court-Fees 
Act the Court-fee^payable would be regulated 
by the principal amount secured by the mort¬ 
gage. This was the view taken by this Court 
in the case of Husain Khunum y. Husain 
Khan (l). A similar view was taken in the 
case of Gopikishen v. Sorabjee (2). Our atten¬ 
tion has not been drawn to any ruling in which 
a contrary view has been taken. Ibis true that 
in a certain number of oases it has been held 
that if a dispute arises in appeal, as to the 
amount payable by or to the plaintiff the 
appeal should be valued with respect to the 
amount claimed by the appellant and ad 
valorSfn Court-fee ought to be paid on that 
amount, that is nob the question put before ns. 
The only question we have to decide is whetfa- 
her when a suit is brought for redemption and 
a oertain amount is claimed as surplus mesne 
profits the plaintiff is bound to pay Conrt-fee 
upon the surplus amount claimed in addition 
to the Court-fee on the principal amonnt se¬ 
cured by the mortgage. This question was 
decided in the oases to which we have referred 
and in these oases it was held that the suit 
being a suit for redemption Court-fee was 
payable upon the principal amount secured by 
the mortgage. We agree with the view taken 
in these rulings which have as far as we are 
aware, nob been dissented from by this Court 
or any other Court. In any case we feel 
ourselves bound to follow it and hold that 
the amount of Court-fee payable upon the 
plunt was rightly paid with reference to the 
principal amount secured by the mortgage. 

Order accordingly* 

(1) 29 A. 471 : A. W. N. (1907) 183; 4 A. L. J. 876. 

(2) 68 Ind. Oas. 226 ; (1922) A. I. R. (N.) 262, 
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PRIVY COUNCIL 

Appeal from OALCurrA High Oourp. 


May 9, 1924. 


Present :—Lord Sbaw, Lord Blaoesburgb, 
Mr. Amoor Ali, Sir Lawrence 
JenkinB and Lord Salvesen. 


The secretary of STATE for 
INDIA IN COUNCIL— Appellant 

versus 

ROY JATINDRA NATH CHOWDHURY and 

another —Respondents. 

% 

Be^igal Alluvion and Diluvion Act *IX of 1847) s. 6— 
Alluvtal »ncfflmon<s, whether subject to ass6ssvieni-~^b‘ 
jections^Proper Court — Fundantental irrtgulartty, 
proof of-^Onus—Mahal adjoining river, whether in- 
cludM aJlutnai increments. 


Allavial inocemeaba ac6 subjeot to aase^ameat, but 
the prooeediogfi oi the assessing authorities ate sub> 
jeot to being quashed in the ordinary Courts of law 
if they have been tainted by any fundamental irre* 
gatarity* suoh as a deSanoe or non-oompUanre with 
the essentials of the procedure, [p. 1026. col. 2.] 

The burden of establishing suoh essential and 
landamental violation of statutory requirements 
rests upon the person alleging it. [p. 1026. ool. 2.} 


It is not sufficient to submit in a Court of law that, 
upon the doouments before the Board of Revenue, 
doubts arise as to whether this, that, or the other 
detail of investigatiou should have been set to rest 
more clearly in the course of the administrative pro- 
oedSie. If suoh doubts arise upon points of faot. the 
Board of Revenue is competent to deal with them 
and is. further, the proper Court before wbioh they 
should bo stfttsd* In otdot ths doubts should 
be promptly set at test, it may hive to be on the 
ground itself Suoh is the proper funotion of an ad¬ 
ministrative body. [p. 1036, col. 2 & p. 1027, ool. l.J 


The Board of Revenue is the proper Court to con- 
Bidet all objections as to assessmeut ete., and its 
orders are final, [p. 1026. col. 3.] 

A mahal adjoining a river cannot bo said to inolude 
the alluvial increments because its boundaries ex- 
te.nded ad medium ftlium. [p. 1028, col. 2.] 


Seoretarpof State for India v. of Burd- 

wttn, 67 Ind. Cas. 8B6 ; (1923) A. I. R. (P- 0.) 6 : 49 C. 
103 : 48 1. A. B«6 ; 42 M. L. J. 61 ; 36 C. L. J. 92 ; 26 
0. W. N. 619 (P.O.), referred to. 

MesBCB A. M. Dunne9knd Kenworthy Brotvn, 

for hhe Appellaol. 

Messrs. De Gruyther ana B. Dube, for the 

BospondentB, 


JUDGMENT. —This ifl an appeal from a 
docrae clabe.l the 15bh March 1920, of the 
High Court of Judioabure at Fort William in 
Ron^al, wiiiob affirmed a decree dated the 
27th July 1918, of the Additional Subordinato 
Judge of Backerganj. 

The plai'itifffl are Roy .Tafcindra Nath Chow- 
dbury and Roy HarendraNath Chowdhury. 

They instituted this suit on the 30bh Janu¬ 
ary 1917, after due uotioe against the Seore* 
tary of State for India in Counoil. oonbesting 
bhe legality of the aasessmenb imposed in the 
course of an alleged Diara Survey on lands in 
bhe villages of Amragaob Hagalpabi and Niza- 
mia Gopekhali in bhe distriot of Baokergunj. 

Those villages are part of an estate called 
Dobuathpur bearing towzi No. 4903 of bhe 
Baokergunj Colleotorate owned and possessed 
by the plaintiffs. The plainbiffg’ title bo this 
estate is undieputed. and its earlier history is 
set forth in a Rabokari of the Sunderbana 
Commissioner of the 15bh .July 1872. 

On the Ist September 1839, a grant 
was made by the Governmeut to Debnath 
Roy, bcnimidar for the plaintiff's pre¬ 
decessors in title, of a tract of the jungle 
and forest land then known as Tbsbkhali, bub 
later as Debuathpur. The grant was an ijara 
lease for 20 years, and was rent free. 

Dobnatb Roy, taking advantage of rules re¬ 
cently framed by tbe Government, obtained a 
grant on the 17th November 1856, of tbe 
portion of waste land in the SunderbaoB esti¬ 
mated to contain 34,000 btghas, described as 
Lot or Abad Debuathpur, shown in Captain 
Hodge’s map and bounded on the south and 
west by the Sapleza and Baleswar rivers re¬ 
spectively. The traosaotion was evidenced by 
a poltah and a kabuliyat (Bvbibit 3). Tbe 
grant was at a progressive rent for a term of 
99 years, to take effect from tbe Ist Sep¬ 
tember 1839, and power reserved to tbe Gov¬ 
ernment to make a survey and measurement 
at any time between the twentieth and thir¬ 
tieth years from (bat date to asoarbaia the 
area of the land granted and to oaloulabe the 
stipulated revenue. In the course of a survey 
of the leased lands directed by the Commis¬ 
sioner of the Sunderbans in 1868, a map was 
prepared in or about 1863, and it was deter- 
jpined that tbe grant included an area of only 



1024 


INDIAN CASES 


[1924 


SECRETARY OP STATE FOR INDIA IN CODNOIL V. ROY JATINDRA NATH OHOWDHURY 


14,505 hiqha'i 5 cottah<i. This led to a 
litigation (after-mentioned), ai the result of 
which a doul, of 9bh April 1 ^70 (Exhibit H), 
was executed in favour of the plaintiff s pre¬ 
decessors in-title of 33,441 hinhn,s 17 coitahs 
7 chittackfi of land known as Debnathpur for 
the remaining 38 years of the 99 years’ lease. 
In 1870 Mr. Ellison, in the course of a survey, 
prepared a map (Ex. J) in which the plaintiffs’ 
mahal is depicted. The plaintiffs have been 
paying revenue in accordance with the ar¬ 
rangement and their mahal has been number¬ 
ed towzi No. 4903. 

On the 2nd October 1900, the Oovernraent 
issued five separate notifications By No. 1959 
T. R, the Dieutenant-frovernor, in exercise of 
the powers conferred upon him by section 101 
(l)of the Bengal Tenanov Act as amended and 
with the previous sanction of the Governor- 
General in Council, directed that a survey 
should be made and a Record of ^h'ghts 
prepared in respect of all lands included 
within the external boundaries of Thanas, 
Banphal, Nalohiti. Barisal, and Baokergunj in 
the district of Baokergnn], with certain excep¬ 
tions therein specified. I'y Notification No. 
1*^60 T. B., under the powers vested in himhv 
section 3 of the Bengal Survey Act V of 1875, 
the Lienbenant-Governor ordered that a sur¬ 
vey be made of the lands in Thanas, Barisal, 
Baokergunj, Banphal and Nalchiti, and that 
the boundaries of estates, tenures, mouzasand 
fields be demarcated in lands to be surveyed. 
By notification No 1961 T.R , under section 4 
of the same Act, Mr. Beatson-Ball was appoint 
ed to be the Superintendent of Survey for the 
purpose of carrying out the survey and demar¬ 
cation of boundaries ordered in Notification 
No. 1980 T.-R By Notification No. 1962 T. 
B., under the same section, Bahu Peari Mohan 
Basu was appointed to he an Assistant Super¬ 
intendent of Survey for the same purpose. And 
by Notification No. 1967 T. R, under the 
powers oonferrel upon him by section 3 of Act 
DC of 1847, the Lieutenant-Governor ordered 
that a new survey be made of the lands falling 
within the district of Baokergunj which were 
situate on the banks of rivers and on the 
shores of the sea, and that new maps be pre¬ 
pared according to such survey. By two later 
notifications of the 27th October 1902, and 
the 14th November 1903, Mr. Bedford was 
appointed Extra Assistant Superintendent and 


Mr. Beatson-Ball was again appointed Super- 
intendont. 

As already stated in 1900 the Government 
decidedHo make a Revenue survey of the 
Baokergunj district in accordance with the 
provisions of tho Bengal Tenancy Act (VIII 
of 1885). Whilst the Revenue survey was 
proceeding—itself a work of great labour, 
minuteness and complexity—it was consider¬ 
ed desirable to make a survey also of the 
alluvial accretions that had taken place to the 
north and east of the two rivers—Sapleza and 
Baleswar, by the recessions of the rivers 
between the years 1872 and 1900, Tho 
entire proceeding is sot ouC in considerable 
detail in the final report of the Diara Com¬ 
missioner (p. 30 of Pb. III). This is an 
important document which requires full con¬ 
sideration H whether the Revenue 

authorities aoiiod in accordance with the law 
or not in carrying out the Diara measure¬ 
ments :— 

** It was originally intended ” says the re¬ 
port " that the Diara survey should be carried 
out oononrrenbly with the preparation of the 
Record-of-Rights in the district and by Notifi¬ 
cation No. 1967 T. R., dated the 2nd October 
1900, published in the Calcutta Gazette of the 
10th October 1900, a now survey was ordered 
of the lands situated on th3 banks of the rivers 
and on the shores of the sea within the dis- 
tr ot Backergunj according to the provisionfj of 
R uction 3 of Act IX of 1847. During the pre¬ 
paration of the Record-of-Rights, it' was, how¬ 
ever. found that the Settlement Officer’s hands 
were too full to take up this additional work, 
which the Diara survey of 1879-1881, con¬ 
fined only to the Ganges and the Meghna 
rivers, had shown to be of considerable com¬ 
plexity, and it was then decided to postpone 
the Diara operations until after the final publi¬ 
cation of the Record-of-Rights. The final 
publication was oomplobe of the permanently 
settled portion of the district early in 1908 
and the Collector in his letter No. 216 K, M., 
dated the llbh May 1908, to the Commis¬ 
sioner of the Dacca Division proposed the ini¬ 
tiation of Diara proceeding in the district.” 

It appears to have taken eight years for the 
completion of the Revenue Survey. Then 
the Diara Survey was taken in band. On its 
completion certain notices were issued by the 
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Diara Deputy OoUeotor to the plaintiffs. That 
of 4bh July 1914, will be hereafter cited. 

It has to be borne in mind upon the one 
and only sabstantlal question, namely, whe¬ 
ther alluvion had taken place, that no doubt 
was or IB thrown upon that as a matter of 
fact. 

Nor, further, was any doubt HUg«eeted upon 
the proposition that emergent lands should 
certainly and naturally and under the statutes 
bo lands from which Governmeut revenue 
should be derived. The objections made on a 
variety of points, and with much minuteness, 
were that the correct procedure to enable such 
revenue to be imposed was defective, and that, 
consequently, up to date, the lauds stood free 
from taxation. 

On 4tb July 1914, the following notice was 
sent to the plaintiffs by the Diara Deputy 
Collector:— 

*'Whereas hy virtue of Government NotiS- 
oation No. 1967 T. R., dated the Qnd October 
1900, issued under section 3 of Act TX of 1847, 
a now map has been prepared for the lands of 
mouzah Amragaohia Hogalpati, No. 3500, on 
the bank of the Sanleza River in thcina Ma- 
tbaria and the said map has been compared 
with the Revenue survey map and it appears 
from such comparison that the undermentioned 
area has accreted to mn.hal Debnatbpur, 
No. 4908, in the said mouzah.” 

Then it is added :— 

'* Be it further known that if there be any 
objection to this procedure the same should 
be filed within fifteen days from the date of 
receipt of this notice." 

No objection appears to have been filed. 
The Diara Collector accordingly made 
his order for the assessment of the accreted 
lands on the 22Qd October 1914. The objec¬ 
tors (the plaintiffs) applied for time (apparent¬ 
ly for further representation) which was al¬ 
lowed three times. But they appear to have 
done nothing, and the order for assessment 
was finally enforced on the 2nd Febri^ry 

1915. The plaintiffs thereupon executed a 
kahvXiyat simply stating that they would bring 
ft suit in the Civil Court in respect of the said 
IHara lands and that they executed the kabu- 
Uyat under protest. 

By a further notice of the 11th February 

1916, it was stated that it had been found, on 

1 0^199 


comparison with the Settlement map of 1870 
that smaller arms had formed as Diara accre¬ 
tions. This oorieofcion was based upon the 
fact that it had been discovered that certain 
diluvioD had taken place, reducing the extent 
of the emerc'ent or alluviated lands. It was 
accordinglv just and proper that the assess¬ 
ment should proceed upon the extent thus cor¬ 
rected. The parties were thus joining issue 
upon the fact (1) of alluvion and its extent, 
and (2) whether, notwithstanding alluvion, 
the emergent lands were assessable in law or 
were already assessed as within the existing 
mahals. 

ObjeoHons were filed by the plaintiffs, but 
they were disallowed successively by the 
Deputy Collector, the Collector, and the Board 
of Revenue. 

Revenue was accordingly assessed on the 
lands alleged to have accreted, and the plain¬ 
tiffs executed under protest kabnUyfiis by 
which they undertook to pay this revenue. 

The plaintiffs then instituted this suit in 
the Court of the Subordinate Judge of Baoker- 
gunj, contesting the propriety and legality of 
this assessment. They allege in their plaint 
that " no new stirvey was made of any land 
on the banks of the rivers Sapleza and Bales- 
war in accordance with Government Notifica¬ 
tion No. 19"7 T. E., dated 2ad October 1900, 
issued under Act TX of 1847, and^that no map 
was prepared under the said Act," Therefore, 
they contended, all the operations in connec¬ 
tion with the Diara proceedings were ultra 
vires and void. 

The defendant’s answer to this in his 
written statement was that new maps of 
mouzas Amragaohia and Nizama on the 
banks of the two rivers " were prepared in 
the course of the District Settlement opera¬ 
tion,” and that from comparison and relay of 
these maps and the Revenue Survey maps, as 
well as the Settlement map of 1870, it appear¬ 
ed that land had been added to towzi 
No. 4908, Abad Debnabhpur. Other pleas were 
advanced to which it is not necessary to 
refer at this stage. The fourth issue framed 
is in these terms:— 

Is the Diara proceedings valid and legal, 
and is it liable to be set aside ?'* 

On the 27th July 1918, the Additional 
Subordinate Judge of Baokerguoj pronounced 
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judgmeut \n the plainbitfs’ favour aud declared 
that all operabioas io oounection with the 
DIara prooeedinge in roepecli of the lands in 
suit were tUtra vires and void. The Court’s 
decree was in aooordaooe with the judgment. 

An appeal from this decree was preferred 
by the defendant, but it was dismissed by the 
High Court on the 15th March 1920. From 
this decree of dismissal the present appeal has 
been preferred. 

Numerous points have been raised in the 
course of the litigation, but with one exception 
they do not call for more than passing notice. 

The plea of limitation has net been pressedi 
for the defendant seeks a decision on the 
merits and, in particular, on the legality of 
the aBBesement. 

The plaintitT’s contention that rule 745 of 
the Bengal Settlement Manual was express- 
ly incorporated in their lease cannot be sus¬ 
tained nor is there any force in their argu¬ 
ment that this rule was otherwise a bar to 
assessment proceedings even if legally initiat¬ 
ed. 

Equally ineffective is the contention that a 
survey after the thirtieth year from its com¬ 
mencement was in contravention of the terms 
of the lease ; the survey proposed was of land 
not comprised in the lease. For this reason, 
too, the provision in the lease deffning the 
rate of revenue has no application. 

The High Court’s view expressed in the 
forefront of their judgment that mahal 
Debnatbpuris nob, as Act IX of 1847 requires, 

“ an estate paying revenue directly bo Govern¬ 
ment” is obviously erroneous, as is its ground 
of decision on the position of the lands in dis¬ 
pute and the character of the rivers Baleswar 
and Sapleza. 

With the exception of the one point about 
to be noted, their Lordships have now discus¬ 
sed all the objections that were dealt with in 
the course of a minute and protracted argu¬ 
ment, and they are of opinion that these 
objections fail. As already mentioned it is 
not denied that considerable aooretion of land 
by alluvion did in fact occur. Nor is it deni¬ 
ed that the legislation upon this subject, in- 
slnding Act IX of 1847, will fail in its main 
object unless such lauds be subjected to 
assessment. 

Their Lordships desire to make it clear, 
however, that the proceedings of the assessing 


authorities may be still subject to being quash¬ 
ed in the oridinary Courts of law if they ‘have 
been tainted by fundamental irregularity. 
Their Lordships say so in view of the provi¬ 
sions of section 6 of the Act of 1847. That 
section is in the following terms :— 

“ Whenever on inspection of any such new 
map it shall appear to the local Bevenue 
authorities that land has been added to any 
estate paying revenue directly bo Government, 
they shall without delay assess the same with 
a revenue payable to Goveroment according 
to the rules in force for assessing alluvial in- 
orements, and shall report their proceedings 
forthwith to the Board of Bevenue, whose 
orders thereupon shall be final.” 

It appears to their Lordships that it is a 
convenient and proper procedure that in an 
eminently practical matter, affecting measure¬ 
ments, surveys and maps of localities, with 
which the assessing officials on the one band 
and owners on the other have presumably in¬ 
timate local knowledge, such objection should 
be tabled to, aud considered aud reported upon 
by the Board of Bevenue. The words of this 
statute imposing finality upon the orders of 
the Board of Bevenue in such a situation 
appear to their Lordships not only to be 
imperative but most salutary. 

Two oonditions, however, must be noted ; 
the first is, that mentioned, vis.t that funda¬ 
mental irregularity, that is to say, a defiauoa 
of or non-oompliauoe with the essentials of the 
procedure would still give ground for guestion- 
ing the proceedings in a Court of law. The 
second proposition is that the burden of esta- 
blishing such essential and fundamental viola¬ 
tion of statutory requirements rests upon the 
person alleging it. Unless this last rule be 
adhered to it is manifest that the way will be 
opened to endless objections to procedure, even 
though these are substantially on questions of 
fact, and the object of the statute, namely, 
the assessment of lands, will thereby fail. 

To these two conditions a third, by way of 
supplement, may be added, namely, that it 
is not sufficient to submit in a Court of law 
that, upon the documents before the Board of 
Bevenue, doubts arise as to whether this, that 
or the other detail of investigation should 
have been set to rest more dearly in the 
course of the administrative proo^ure. If 
such doubts arise upon points of fact, the 
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Board of Revenue is oompofconb to deal with 
feheno and ii, further, the proper Court before 
^bioh they should be stated. Tn order that 
the doubts should be promptly set at rest, it 
may have to bo on the ground itsoH. Such 
is the proper funotioo of an administrative 
body. 

All other objeotions having been dealt with, 
the one vyhicb remains is sot out in Article 7 
of the plaint in the following terms : — 

" That aobually no new survey was made of 
any land on the banks of the rivers Baloawar 
or Saple/a in accordance with Government 
notiOoation No. 1967 T. R., dated 2od 
October, 1900, issued under Act 1^^ of 1847. 
and that no map was prepared under the said 

Act.” 

This obieotion is in two parts, first that 
there was no new survey, and, second, that 
there was no map. On the^o subjects the 
two witnesses are the Diaca Deputy Collec¬ 
tor, Hara Kishoro Biswas himself and Peari 
Mohan Hazra, the surveyor who was in service 
in the Diara office under the Deputy CoUeobor. 
The result of the evidence is to leave no doubt 
upon these two points, namely, that there were 
previous maps to go by, and that the alluviat¬ 
ed land was visited and surveyed in fact. Ine 
testimony of these witnesses makes that clear 
beyond question. The survey of 1862-3 and 
the maps of that date were used. Further 
information was obtained from the map pre¬ 
pared by Mr. Ellison in the year 1870, an 
important year in the history of this piece oi 
ground. For a controversy bad arisen ^}ob 
resulted in litigation under decree of the High 
Court dated llbh March 1868. esbablishing 
Debnatb Rov’b right to hold 33,441 bighas. 
A map called the Ellison map was made at 
the time, and, following these proceedings, on 
the 9bh April 1870, the respondeuts ances¬ 
tors executed bo the Government a doui 
kahuliyat, stating in detail the revenue bo be 
paid. With these materials, namely the maps 
of 1862—3 and the map of 1870, the Deputy 
Collector in charge of the Diara operations 
and his surveyor proceeded to work. ^ ® 

reduced the district settlement map bo a 4 mou 
scale map, then be superimposed it upon the 
revenue survey map, he himself prepare a 
oomparative map, then be made compariso 
locally ’* to test if the line was 
drawn, and to find out where in the looauty 


the lino stood '. Ho then ad.Is details such 
as those: - 

“ The chowkidar, panchayet aud many 
other bouanbs were present. In comparing the 
map in the locality and finding out how much 
land of each individual tonant fell within the 
Diara area, I at lirab enlarged the map of 1870 
to I6'inch scale and, superimpo.^ing the cadas¬ 
tral survey map over it, drew out the line 
and, locating it by measurement, found out the 
positions and drove pegs. . . I first of all best¬ 
ed the accuracy of the District riebtlemeut 
map and found it correct. I was not entrust¬ 
ed bo enquire how much land was diluviabed 
■-still, I made measurement aud showed the 
line of diluvion in the Diebriob .iebblemenb map 
and oomparative map." 

Various maps appear in a book on this ap* 
poal. One of these is No. 6, which was 
exhibit N in the Court below, which contains 
the lino drawn to show the lino?, nob only of 
alluviation, bub of the subsequent diluviabion 
already referred to, and the witness explains 
that "the lines in yellow in Exhibits N, N (1), 
etc., are in my hand. I pub them on that oc¬ 
casion in the locality. I showed the Diara as 
also the diluvion lines on the map." 

As already explained, not only had this land 
been previously surveyed and maps made as 
mentioned, but much care seems bo have been 
taken, nob only to mark the alluvion in 1904-6, 
bub in 1914 bo give the benefit bo the tax¬ 
payer by a re-survey and re-drawing so as to 
exclude from assessibility land subsequently 
diluviabed. 

After a oareiul and anxious examination of 
all the facts submitted, their Lordships are 
quite unable bo affirm that a Diara survey was 
nob made. It is true that one map was super¬ 
imposed upon another, surely a very natural 
thing bo do when land was supposed to have 
between two dates undergone accretion ; but 
the land itself was visited and surveyed. 

What remains appears to be that—-granted 
Buperimposition of plans—a separate map was 
nob made of the alluviated land per se. That 
is to say, the rosulbs of the oomparative map 
formed by inscribing the results of superimpo- 
sibion marked upon the maps used in that pro¬ 
cess, and when marked thus formed a com 
parative map, were not pot upon a separate 
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piece of paper which oontained feho oufcline of 
the alluviated laud. 

Their Lordshipa are clearly of opinion that 
all this Vf’as in the practical region eminently 
cognizable by the officials acting in the re¬ 
venue proceedings and eminently tit for settle¬ 
ment and decision by the Board of Revenue. 
So much so is tl^is the case that it would 
appear to be pretty dear that, had this 
objection been made then and there, the 
Board of Revenue would at once have ordered 
the separate sheet to be prepared, which was 
desiderated. 

Passages occur in the judgment of the 
Court below which seem to taint with illega¬ 
lity or impropriety the operation of super- 
imposition of maps. There is nothing wrong 
with this from the legal point of view, and 
from the practical point of view the Revenue 
Court can deal witli it. In Rajeoornar Roy 
V. Gobind Chunder Roy (l) this Board said;— 

In boundary cases of this kind nothing is 
easier than to propound riddles which cannot 
be answered by merely looking at the maps 
or reading the statement which appears in 
tbe Record, If it were enough to show 
to this tribunal difficulties which the respon¬ 
dent’s counsel cannot explain, and then to 
contend that his case is not proved, he 
would labour under an unfair amount of bur¬ 
den, In such cases the local Courts have 
advantages over the remote ones.*' 

In their Lordships’ view the language aptly 
applies to Board of Revenue Court proceedings 
and more particularly so in view of the hnali- 
by of that Board b orders under section 6 of 
the Act of 1847, In the same case the follow¬ 
ing pronouncement was made:— 

They can show many difficulties of a kind 
which probably no amount of mapping or ver¬ 
bal description would avoid. Mr, Madge’s map 
does not, so far as their Lordships can see, 
show in terms, and on its face, the Thackhust 
line which was complained of and corrected in 
the mubnaza suit, nor the lands described in 
the plaint. But those objections were before 
the High Court, who were satisfied that Mr. 
Madge had shown the things required ; and 
though it does noi appear that Mr. Madge was 
present to explain bis map, the Court could 

(1) 19 0. 660 : 19 I. A. 140 ; 6 Sar. P. a J, 140 : 

0 lad. Peo. (N. s.) b68 (P.&h 


certainly have required his presence if any 
real difficulties had been felt on those points,” 

Again, their Lordships think it right to say 
that this language aptly applies bo the Board 
of Revenue proceedings, and they further 
desire to add that, while the survey proceed¬ 
ings and the map proceedings had been the 
subject of the examination of the two officers 
practically and personally connected with this 
work, the respondents, who have resisted 
throughout having assessment made on these 
lands, did not appear as witnesses on the sub¬ 
ject, although, in the evidence already given, it 
had been clearly shown that the survey bad 
properly been made in the presence of many 
persons named. 

It would rather appear as if the whole of 
this poiub was a mere incident in a case which 
was essentially founded on a mistake. The 
respondents resisted the assessment of this 
increment of the estate upon grounds which 
this Board has recently found to be unsound 
in law. They maintained, in short, that the 
mabal included the increment because its 
boundaries extended in the case of each of the 
rivers mentioned, namely, the Baleswar and 
Sapleza, ad medium filum. The High Court, 
in their judgment, erroneously treated this as 
a sound ground. Their judgment was pro¬ 
nounced upon the 15bh March 1920. 

But the law applicable to this sabjeot is to an 
opposite edeot, as has been settled in the case 
of Secretary of State for India v. Maharajah of 
Bardwan (2). That case was a fortiori of the 
present, and it was held that the Government 
is entitled to Public Revenue under Act IX of 
1847, from chars formed in a non-navigable 
river, even where it flows through a perma¬ 
nently settled Zamindaryt as well as up to the 
middle line of the river where that is the 
boundary of the Zamindary^ and i this even 
where it appears that the river bed was part 
of the permanently settled Zamtnda?v> Against 
this judgment of the Board, delivered by Lord 
Cave, no argument could, of course, be raised 
at their Lordships’ Bar. 

That was the matter of sabstanoe, and 
fundamental, because if the respondents’ mabal 
included the alluvion as already assessed land, 

(2) 67 Ind. Oas. 836 ; (1922) A. I. R. (F. 0.) 6; 49; 
0.108 : 48 I. A. 666 ; 43 M. L. J. 61; 86 0. Ii. 93 
36 C. W. N 6X9 (P.O.). 
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the fresh assoBsmenti thereof waa ncooasarily 
illegal. That fucclamental objeotion having 
been got lid of, however, tho reBpondenta wore, 
of oouree, within their rights iu raising the 
other points now dealt with, inolucling that 
just desoirbed as incidental. Upon that in* 
oidental point, bowovur, whether tliere was 
or was not a new survey map preparocl iu Buoh 
a way as to satisfy the roquiieoients of the 
Act of 1847—it must ho repeated that it Hcs 
upon the respondents ohaUeugiug the assosa- 
ment proceedings bo prove the fundamental 
illegatity of which they complain. 

As the result of a long and searching argu¬ 
ment, the most tiiat can be said is that the 
point may have been left not entirely cleared 
up. On principle, and on authority, this is 
entirely insufficiont. The appellants have 
merely propounded a riddle. The case of 
Kumar Basanta Boy v. Secretary of Stale jor 
India (3) has been cited by the Additional 
Subordinate Judge as an authority ooudemning 
the practice of finding an excess area by 
Buperimposition of maps. Their Lordships 
do not read the jadgmont in any such sense, 
but the passage of Lord iSumner’a pronounce¬ 
ment, which is apparently referred to has, in 
the view of the Board, a direct bearing of an¬ 
other kind upon the present proceedings. It 

is to the following efi'eot:— 

The reflpondents’ argument rested on three 
points : First that since 1886 they had been, 
as they said, in possession of certain portions 
of a char known as char Raninuggur No. 1, 
that by superimposing the ameen s 1886 map 
on bis survey of 1906 it would be seen that 
part of the area disputed in this action, al¬ 
though claimed as part of char Raninuggur 
No, 2, really fell within char Raninuggur 
No. 1, and that there had been a confusion of 
mottsa Jirat, which lay in the north of the dis¬ 
puted area, with an area called char 
which lay outside of it and to the south, 
some miles away. Their Lordships oar 
has had occasion before now IBajcoomar 
Boy's Gase^iX) to deprecate the practice oI 
propounding riddles of this 
point out how rarely they succeed. may 


(8) 40 loa. Om. 8B7 ; 44 0- ^ 

R L. w. B93 ; 82 M. Ii. J. 605; 21 0. W. N. ^ . 
A. L. J. 898 ; 25 0. U J. 487 ; 19 Bo®. L- ' 

(1917) M. N. 482 ; ft L. W. 117 : 32 M. L. T 810 

PO.). 


be doubted if such efforts are worth the 
labour they involve. After tho best oon^iidera- 
tiou that they could give, their Lordships are 
clear on one point ouly, uatnoly, tliat this ease 
was not made at all at tho trial, and io not 
made out uow.” 


The Board is of opinion that tliese obsorva- 
bions fitly apply ai~o bo proceedings iu tho 
Board of Rovonuu, a Board specially charged 
with tho sebblomoat of disputes as to bound¬ 
aries and changes therein and other matboi a 
of fact and procedure which are capable of 
being most satisfactorily treated with all the 
advantages of local and special and accumulat¬ 
ed oxperionoa. It has been noted accordingly 
that objeotioDB wore taken and discussed botore 
the Collector of Backerguuj, aud, after his dis¬ 
posal thereof, two petitions of appeal wore pre¬ 
sented by the respondents to the Beard of Eovo- 
nuo on the Slat March I9i5 and I9ch Novem¬ 
ber tho latter being confined bo the cap- 

leza river. Every conoeivablo point seems to 
have been taken, but, in the course of the 12 
paragraphs of Bbatemenb, and the five reasons 
for appeal, this point as to the alleged absence 
of a proper map is not taken. For the reason 
about to be given, their Lordships express 
little surprise at this. For the Record of the 
proceedings of the Board of Revenue appear 
to disclose, nob only that such an objection is 
ill-founded on fact, but must have been 
known to be so by the plaintiffs’ local repre¬ 
sentatives appearing tor the purpose before 
the Revenue Board. 

On the 22ud October 1914, a long entry 
appears in the order sheet of the objection ex¬ 
isting in the Piara Settlement office, and 
point 16) thereof is in the following terms : — 


“ By virtue of Government Notification 
[o 1967 T. R., dated the 2nd October 1900, 
survey of the lauds which are situated on 
16 banks of the rivers within the district of 
Aokerganj was made in the course of the 
iebricb Settlement operations. An index map 
lowing the surplus aoorebious was prepared 
V the Piara Officer. The portion diiuviated 
Lq the Pistriot Settlement has also been 
in the comparative map after local 


enquiry. 

The argument did not go so far as to suggest 
that this record is in any way impeachable. In 
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bheso olrcumatances the map point may be 
eaid not to be left in doubt, but to disappear. 

Their Fjordsbips will humbly advise His 
Majoflty that the decree of the High Court 
should be set aside and the suit dismissed 
with costs here and below. 

K. s. D. Appeal allowed. 

Solicitor for the Appellant—So/icifor, India 
Office. 

•Solicitor for the Respondents—Mr. Doug¬ 
las Grant. 


PATNA HIGH COURT. 

Second Civil Appeal No. 197 op 1922. 

February 9, 1922. 

Presmt :—Sir Dawson Miller, Kt., G. X, 
and Mr. Justice Buoknill. 

AMIR MANDAL— Appellant 

versus 

MOHAN CHANDRA MANDAL— 

Respondent 

Lhnitaiion Act (IX o/190^), s. 6--Court-fees not 
paid on appeal^^rder for payment within fixed time 
err appeal to stand dismissed^Delay in obtaining 
stamp-^Extension of time. 

In the oas© of an appeal filed without proper oourt- 
xeaa, the Court passed an «otder that the appellaot 

should deposit tho requited oourtdea within a filed 

p«iod, otherwise the appeal would stand dismissed. 
The period allowed expired during Court vacation and 
on the reopening day the appellant tendered the 
^quisite amount for the stamp to the stamp vendor. 
The stamp vendor had no stamp of the required 
value but promised to supply one before the Court 
closed for the day. The stamp, however, was not 
supplied on that day bat on the next day when it 
was tendered in Oourt 

Held, that there bad been no negligecoe or laohes 
on the part of the appellant and sufficient cause had 
been shown for the extension of time and for re¬ 
instatement of the appeal, [p, lOtiO, ool. i.j 

Messrs. Trihhuan Nath Sahay and Anand 
Prasadi for the Appellant. 

Messrs. Purnendu Narayan Sinha and 
Nitai Chandra Ghose, for the Respondent. 

ORDER, —In this case an order was 
made on the 28th November to depout the 


Court'fee within a month and the order pro* 
vided that if the fee was not paid within a 
month the appeal would stand dismissed. The 
time expired during the Christmas vacation and 
on the first day of term, vie.t the 3rd January, 
the appellants applied to the stamp vendor 
and tendered the money for a stamp of 
Bs. 90 which was the stamp neoeesary to be 
bled. That was at about 10*30 in the morning* 
The stamp vendor bad no Court-fee stamp of 
that value but promised to supply one by 3*80 
P. M. on the same day. The money was there¬ 
upon deposited with the stamp vendor on his 
assurance tbattbe stamp would be supplied by 
3-30 p. M. When the clerk went again at 3-30 
F. M. to obtain tbe stamp he fouod that the 
stamp vendor was not there and that he bad 
not returned from the Treasury. The learned 
Vakil for the appellant waited for the stamp 
vendor in the High Court until 4-30 p. M. bat 
as be did not turn up he was unable to get 
the stamp in time but he did obtain it on tbe 
following day and it was then tendered. Tbe 
question now arises whether in faoe of the 
order made on the 28tb November we oan 
aooept the stamp as that order stated that the 
appeal would stand dismissed if the stamp 
was not filed within a month. It is quite 
clear from what 1 have stated that there 
was no negligenoe or laohes on the part of 
the appellants and so far as they are oon- 
oerned they did their best to comply with 
the order. It is said that they ought to have 
applied for the stamp earlier but having regard 
to the faob that they would have had to apply 
sometime before the vacation, as the stamp 
vendor is not available during the vaoation, 
we do not think that there was any laohes on 
their part. It is nob disputed that in the 
ordinary oourse there is no difficulty in 
obtaining stamps of tbe value of Rs. 90 as 
soon as they are applied for. The only ques¬ 
tion is whether in the particular oiroumstanoes 
of this case we oan reopen tbe order which 
was made on tbe 28th November. We think 
sufficient cause has been shown even if an 
application were made before us for reinstat¬ 
ing the appeal. The learned Vakil for the 
respondent is present and we have heard what 
he has to say about it and as we would have 
power to reiustate tbe appeal in spite of tbe 
order of the 28th November, we think we 
ought to hold that the time be eitended npto 
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tbe January witen the stamp was aotually 
filed. The appeal will proceed in the ordinaiy 
course. Tiio stamp ha? been roburnod to the 
learned Vakil for the appoUant. Let it he 
deposited again to-day. 

N. H. OnUr accjydifiglu- 


PRIVY COUNCIL. 

Appeal from the Upper Burma Judicial 
Commissioner’s Court. 

December 18, 1923, 

Present: —Lord Shaw, Lord Carson, Sir John 
Edge, Mr. Ameer AU, and Sir Lawrence Jenkins. 

MA THAUNG and another—Appellants 

versus 

MA THAN AND OTHERS—Respondents. 
Buddhist Law* Burmesc^JHheruanu’~-2'artiiimi 

between fatfior andchiidrcn of first marriuge—-Sccorid 
marriage — Death of father—Children of first 
marriagCf whether eiUilled to sharc-^Oonstruclion of 
doeutnmt^^Partnership of whole property-~^Fartttion. 

A BuEmeee Buddhist before contracting a second 
nacriage entered into an ageeetnent with Die ohiliren 
from Ilia ficat wife whereby the whole ol the ozisting 
moveable and immoveable property belonging to the 
father was transfected to a partnership between the 
father and the obildreoi and the obildren were 
assigned definite shares in the property, a oortain 
share being retained by the father. The latter then 
oontraoted a seoond marriage and died some years 
later; 

Held, that the agreement entered into by him with 
hU children before his seoond marriage was not 
merely a deed of partnership bat amounted to a 
partition, and the obildren. therefore, were net 
entitled to share in any pcopeiay retained by the 
father which ho took to the second marriage. 

Cp. 1038, col. a.] .V u u ^ 

Where, after the death of a wife the husband 

partitions the property with his children and m^ries 

again, taking his share with him, on his death the 

children of hia former marriage oannot claim 

their stepmother any property which their father 

took to the seoond marriage, because they “ve 

already obtained their shares on pattic-:on [p- 1084, 

^Afi’ Wn Bwin v. U Schwe Gone, 23 Ind Oas. 438; 
*11 A. lai: 7 Bur. L. T. lOB ; 16 Bom. L. R- 977 ; 
27 M. Ii. J, 41 ; 18 0. W. N. 1121; IS M. L. T. US ; 
20 0. L. J. 26i; 41 0. 897; 1 L W. 014 ; fl L. B. 
R 1; (1914) M. W. N. 449 iP. 0.). referred to 


Appeal ugaiiiet fcbc decree of fcho upper 
Burma Judical Commiemooer’s Court, dated 
fcho 25tb October 1921 reversing that of blie 
Dietriob Judge, Mandalay, dated blio lib June 
1921. 

Mceers. O. Lowndes, K. C. and J. M, Parikh, 
for the Appellants. 

Messrs. A. M. Dunne, K. C. and K. Brown, 
for the Respondents. 

JUDGMENT, —-Tliis appeal arises out of a 
a suit brought by the plaintiffs in the Court of 
the District Judge of Mandalay, Upper Burma, 
for a share in tbo inheritance of one U Nyein, 
a Burmese, subject bo the Burmese Buddhistic 
law. It was treated in the first Court as a 
suit for administration, and a decree was made 
therein by the District Judge on the let June 
1920. This decree was reversed on the 25tb 
October l921 by the Judicial Commissioner of 
Upper Burma, and the plaintiff’s claim was 
dismissed ; hence this appeal to His Majesty 
in Council. 

The facts of the litigation arc set out with 
clearness and precision in the able judgment 
of Mr. Mosley, the District Judge. 

U Nyein was a trader by profession and 
appears to have carried on in oonjuncoion with 
his wife, Ma Gale, a profitable business in 
rice. 

They had a rice mill which, it is stated, 
was opened in 1891 and appears to have been 
at the time of Ma Gale’s death in December 
1901, a valuable property. It is to be noted 
that in the Burmauese social and legal system 
the wife is to all intonts and purposes, a part¬ 
ner. 

U Nyein bad by Ma Gale five sons and two 
daughters, who wore all suijuris when she 
died. Although under the Burmese law, the 
eldest daughter bocame entitled on Ma Gale's 
death to a definite share in her property, no 
division took place, and the father and the 
obildren continued, as in her lifetime, working 
in common. 

Some months after Ma Gale’s death, U Nyein 
appears to have contemplated marrying again. 
Before, however, the marriage was actually 
contracted, on the 11th May 1905, he execu¬ 
ted the dooumeut exhibit L on the oonstruo- 
tioD and meaning of which the determination 
of this appeal turns. About a fortnight later 
U Nyein married Ma Than, the contesting 
respondent in this appeal. 
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Eijliibib Tj iq in form a parbnership deod, bub 
the reapondonfc oonbonde fcbafc in faob ib 10 a 
partition by which U Nyein divided his 
property araoof'sb hie children. Tfc is urged on 
her behalf that, under the law of the Dharn- 
mnthnts, the children have, after the partition 
no right in the property retained by the father. 
The plaintiffs deny the correctness of the legal 
proposition on which the respondent bases her 
contention, and they urge that whatever the 
moaning of exhibit D, they are entitled to a 
share in their father’s inheribanoe. 

A number of issues wore framed in the 
Court of the District Judge ; the two following 
embody the substance of the matter now in 
dispute. 

(i) Was the deed of arrangement dated the 
11th May 1905 (exhibit D) between U 
Nyoin and his children a division of 
inheritance in view of his approaching 
marriage with Ma Than, or was ib a mere 
agreement of partnership ? 

(ii) Are his children who signed that agree¬ 
ment entitled as heirs to share in the 
property retained by U Nyein under that 
agreement ? 

The District Judge on the form of the docu¬ 
ment coupled with the evidence to which he 
refers in his judgment, came to the conclu¬ 
sion that exhibit L was not a deed of partition 
but merely a partnership agreement, and be 
accordingly, as stated already, made an 
administration decree with respect to the 
inheritance of U Nyein. 

On appeal the Judicial Commissioner has 
taken a different view. From the oiroums- 
tanoes proved in the case he infers that con¬ 
temporaneously with exhibit L there must 
have been between U Nyein and his children 
some agreement, necessarily parole, which led 
him to put the division in the shape it has 
taken. In one place he says as follows:— 

“ It is open to the parties to prove that it 
was a condition precedent bo the attaching of 
any obligation under the contract, that the 
disposition should be regarded* as a partition 
of property in view of the marriage, and that 
the claims of the children of U Nyein as 
his heirs on his death should be modified 
accordingly. Further Ma Than was not 
a party bo the document, nor can she I 
think for this purpose be regarded as the 
representative in interest of such a party. She 


is, therefore, entitled under the provisions of 
section 99 of the Evidence Act to show a con¬ 
temporaneous agreement. Ib does not seem 
bo me, however, that Ma Than is trying bo 
show such a contemporaneous agreement. She 
does not deny that the terms of agreement 
between the parties were those of a partner¬ 
ship. Her contention is that that agreement 
formed a part of a larger transaction and that 
ib was made for the purpose of effecting a 
division of property. I am of opinion that ib 
is open to her to prove her contention by oral 
evidence. At the time that the deed was 
drawn up Ma Than was a stranger to the 
family. It is not surprising, therefore, that she 
is unable to bring any direct evidenoe as to 
the intention of the parties when the deed 
was drawn up, and as to the effect of the 
deed." 

He is, however, definite in his oonolusion 
that the deed in question was drawn up in 
view of the approaching marriage, and that by 
this instrument U Nyein did effect a partition 
of his property with his children by Ma Gale. 

Owing to this divergence of opinion between 
the two Courts in Burma, their Dordships 
have carefully examined the terms of the 
document (exhibit L). In their opinion, it 
speaks for itself. It begins with the usual 
formula :— 

On the llbh May, 1905, corresponding to 
the 9bh Waxing of the month of Kason 1267 
(Burmese Era), at Mandalay, U Nyein and 
his son and daughters, in order to carry on 
business, execute this agreement as follows:— 

U Nyein will transfer all the properties, 
which have been in his name up to this date, 
to the name of the partnership. 

All the house sites, buildings, rice, paddy, 
ponies, gharries, gold and money, which have 
been in existence up to this date, will belong 
to the partnership. 

The sums of money, which Maung On 
Shwe, Maung San Huyin and Maung Aung 
Min have taken before this date, will be con* 
sidered as the money belonging to the partner¬ 
ship. 

The mill and all maobines connected with 
it, which have been already taken posaession of, 
belong to the partnership, 

Without the consent of the majority (but 
not one) of the partners, the husband wife or 
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00 -heir of a paHnei' oannot make une of bhe 
properties beioai;inR to the partnership. 

The shares, to which the partners have the 
right to ownership in all bhe partnership pro¬ 
perties are shown below. 

Either partner Ma B Yin or partner Ma 
Thaung will take charge of all the private 
properties belonging to partnership, suoh as 
jewellery, etc. 

The partnership is responsible for all bhe 
debts which have been owed to, or owed by. 


other people up to this date. 

The partnership will carry on business in 
accordance with the wish of the majority of 
the partners. 

It then gives bhe shares as follows :—* 

1. V Nyein has bhe right of ownership to 
one-eighth share. 

2. Maung On Shwe 

3. Ma E Yin 

4. Maung Sau Hnyin 

5. Maung Aung Min 

6 . Ma Thaung 


1 


i 


j 


These 5 persons 
have the right of 
ownership to six- 
eighth share. 


("These 2 persons 

7. Maung Po Thaung J have the right of 

8 . Maung Po Ka I ownership to one 

t eighth share. 


The deed was duly signed by all bhe 
executants. 

The strange similarity of language between 
the terms of the provision contained in the 
second paragraph of exhibit L and the rules 
laid down in the Dhammathats for division of 
family property on the demise of one of the 
parents is striking. The paragraph in question 
provides that ** ail the house sites, buildings, 
rice, paddy, ponies, gharries, gold and money 
which have been in existence up to this date 
will belong to the partnership. ” In any ordi¬ 
nary partnership the inclusion of these articles 
would be regarded as unusual; bub beating in 
mind bhe rules of the Dhammathats it would 
be natural and in bhe ordinary course in a deed 
of partition. Again, bhe paragraph relating to 
jewellery appears to be unusual in a deed of 
partnership designed for carrying on business. 

The provision is as follows :— 

"Either partner MaE Yin or partner Ma 
Thaung (two of the daughters) will take 
charge of all the private properties belonging 
to the partnership such as jewellery, etc. 

These particular provisions appear in their 
Lordships' opinion, to furnish the key to the 
I 0-.180 


solution of the question whother exhibit L is a 
deed of partnc-rship or a deed of partition. U 
Nyein wai nboul. to conbracfca second marriage. 
Under bhe Burmese law whatever be possessed 
at the time of contracting tlie relationship 
which he contemplated, would become on the 
marriage bhe common property of his wife 
and himself. Nothing was more natural than 
that, influenced by the effect of such an even¬ 
tuality on the position of his children by Ma 
Gale, he should, in order to provide for them 
during his lifetime, whilst he was absolute 
owner of the properties he possessed, decide 
upon a partition which would secure a dednibe 
share in his or her own right to each child. 
He accordingly, with the agreement and 
consent of bis sons and daughters, entered 
into the arrangement embodied in exhibit 
L. None of them was entitled to any share 
in his lifetime. By this deed he allotted to 
five of his children a six-eighth share of his 
property and bo the two younger ones one- 
eighth between them, retaining for himself 
an eighth share. The conduct of the parties 
to a contract reduced into writing may nob 
vary or alter it, but their conduct may help 
to explain or elucidate a contract open to 
different meanings. The mode, therefore, in 
which the sons and daughters of U Nyein 
dealt with their shares is material ; it helps 
bo strengthen the condueion that exhibit L 
was more a record of a division of rights and 
interest rather than a deed of partnership. 

There were not only independent dealings 
between one or other of the children, but 
also between them on one side and Ma Than 
and U Nyein on the other. In 1907 in a 
suit brought by the minor sou of U Nyein’s 
third son, against U Nyein and bis other 
children bhe rights of bhe parties came into 
debate. In his written statement U Nyein 
distinctly states that the business of rice- 
mill was started by him on his own account 
with his own capital and that " by way 
of providing for bis children he gave them 
the sliares in the business mentioned in 
the partnership deed.'' U Nyein’s Btatemenb 
was confirmed by the other defendants in a 
joint defence filed by them. The attempt to 
make out they had made that admission under 
the instigation of U Nyein signally failed in 
the first Court. 

After her marriage with U Nyein Ma Than 
appears from bhe evidence to have assisted 
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him in his business and although there was 
DO definite separation between TJ Nyein and 
his children by Ma Gale, the new menage was 
carried on quite independently and separately 
from them. 

On the whole, their Lordships have come 
to the conclusion that exhibit L evidences a 
partition of the rice-mill business and other 
property U Nyein possessed at the time. 
That being so. the question arises whether the 
provision of law the respondent invokes in 
her favour excludes Ma Gale’s children from 
sharing in the inheritance of U Nyein. It 
has to be noticed that U Nyein died nine 
years after his marriage with Ma Than and 
within this period U Nyein and Ma Than 
appear to have accumulated considerable pro¬ 
perty. The present claim, therefore, cannot be 
regarded as unreasonable or unnatural. 

The passage on which the respondent relies 

IB contained in section 213 of Mr. U Gaung’s 

Digest of the Burmese Buddhist law, volume 1, 

page 276. The heading of the section runs 
thus :— 

“ After Partition between Children and Sur¬ 
viving Parent, the latter marries again and 
dies; the Children are not entitled to claim 
iDheritanoe from the stepfather or step- 
mother. ” 

The rule which follows is in these terms:— 

“ After the death of the husband, the wife 
partitions the property with ber children and 
marries again taking her share with her. On 
her death the children of her former marriage 
cannot claim from their stepfather any pro¬ 
perty which she took to the second marriage ; 

because they have already obtained their 
shares. ’* 

“The same rule applies when, after the 
death of the wife, the husband marries again 
after having given the children their respective 

Biiftros, 

It is oontendea on behalf of Ma Than that 
under the latter clause, the plaintiEfs having 
received from U Nyein their respective shares, 
cannot ^aim any further share in his inherh 

tanoe. On the side of the plaintitfs it is urged 
that this latter rule does not occur in any of 

t he other Dhammathats and ought not, there- 

fore, to have effect given to it. 

Admittedly this is the only passage which 
expressly declares that the children will not 
be entitled to share in the inheritance of their 
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father after a partition in his lifetime alloting 
them specific shares in the property he 
possessed. 

The Burmese Dhammatbats are numer¬ 
ous and the criterion for arriving at a 
definite conclusion with regard to a particular 
rule is indicated in the judgment of the Board 

in the case of Ma Nhin Bwin v. 0 Sohtoe 
Gone (1). 

Their Lordships, however, do not think it 
necessary in the present case to go through 
all the Dhammatbats for the purpose of dis¬ 
covering what the other Dhammatbats dec¬ 
lare. Nothing has been shown to militate 
against the authenticity or the binding obarao- 
ter of the rule on which the respoudent relies ; 
and in the present state of the authorities, their 
lordships are not prepared to dissent from the 
view expressed by the Judicial Commissioner. 
They are, accordingly, of opinion that this 
appeal fails and should be dismissed. 

Their Lordships will humbly advise His 
Majesty to this effect. There will be no 
order as to costs. 

Appeal dimmed* 

Solicitor for the Appellants—Mr. E, Dal- 
gado. 

Solicitors for the Kespondents—Messrs. 
Lowe Sc Co, 


J 1- A. 121; 7 Bur. L. T. 
}?Si’ : 27 M. L. J. 41 ; 18 0. W. N. 

^ ; ao 0 L. J 364 ; 41 0. 807 ; 

0814) M.W. N. 440; 


CALCUTTA HIGH COURT. 

Appeal from Appellate Deobee 
No, 2938 OP 1920. 

May 25, 1923. 

Present :—Mr. Justice Chatterjea and 
Mr. Justice Cuming. 

PBIYA NATH BASU and others— 
Plaintiffs—Appellants 

versus 

TARA OHAND MORAL and othbbs— 
Dependants —Respondents. 

Bmgal Tenanay Act (YjIT oj 1886), Pt . //, Oh . X 
SS.I08-B, 104-H 104-i7.~.BefU Record of BighUt entry *e 
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conciMwv«M«M oJ^Entry os to area’—Prcsumpiiofi 
01 to correctiMU> 

When a (<etfclein6Dt of rent bas been made under 
Park II of Oh. X of the Bengal Tenancy Aot, the entry 
in the Peoofd cf Bights la conclusive unless altered 
by meane of a suit instituted under section lOi-H of 
the Act. So, too, are other entries in the Record of 
Bights upon which the rent is settled so far as they 
afieoi the rent settled, i.e * in so far as they b«ar upon 
the rent settled, and for that purpose only- [p. lt-87, 
Qol. 2 & p. 103B, ool. 1.] 

Where, however, the question in oontioversy is not 
at to the rent payable but the quantity of the land 
included in the tenure, the entry in the Reoord*of» 
Bights as to area is not oonolusive under seotion lOl-J, 
although under seotfon 103-B suoh an entry raises 
a presumption of correctness. f.p. 1088, cole. 1 & 2.3 

Appeal againef) the decree of the Additional 
Diitriot Judge of Zillah Khulna, dated the 
16th September 1920, affirming the decree of 
the Additional Subordinate Judge, Zillah 
Khulna, dated the 16th August 1919. 

Babus Jogesh Chandra Boy and Anilendra 
Nath Boy Chowdhury, for the Appellants. 

Babu Satindra Nath Mukerjee, for the 
Bespondents. 


JUDGMENT. —This appeal arises out of 
a suit for recovery of rent. 

The plaintiefs-appellanbs alleged bha* 
defendants held a tenure consisting of 1702 
bighas of land at a'rent of Bs. 916 * 12-6 imder 

them, and the rent for the years 1321 to 
1324 was claimed in the suit. 


The main defence v?a8 that the tenure con¬ 
sisted of more than 2000 bighas of land, that 
the plaintiffs had let out about 600 bighas of 
laud out of the lands of the defendants ten- 
ure, to one Gobinda Mandal who had dispos¬ 
sessed the defendants from a portion of tne 
tenure ; that rent bad also been realised on 
plwntiffs’ behalf from some of the defendants 
tenants on the land, and that the rent pay¬ 
able for the tenure should, therefore, be sus- 
pended. The Courts below have oonmirrM m 
dismissing the suit, and the plaintiffs have 

appealed to this Court. 

Three oontentions have been taiaed on be¬ 
half of the appellante. The first is that the 

Conit below U in error 

disputed land was inolnded in the defendants 

tennre, and that it bad misoonsttued the 

defendants- pottah. dated the 7th March 1839, 

in to bolding. The southerq .Pl ^ 

Uods of the tenuro in the potUs% was 


land.” It was the case of both parties that 
'^khas land” meant the khas land of the Govern¬ 
ment, but they differed as to the location there¬ 
of. The Court below has elaborately discussed 
the question and has found that the disputed 
land was all along treated by the plaintiffs 
and their predecessors as being included within 
the defendants' tenure, that rent was assessed 
upon the disputed land in accordance with the 
stipulation in the lease, and realized, that the 
defendants through dargantidars and other 
tenants had been in possession of the dispated 
land from the very inception of the tenancy, 
and that the contractual rights and obligations 
of the parties under the lease were not affected 
by the subsequent settlement of some of the 
disputed lands taken by the plaintiffs in 1908 
from the Government. It has also found 
upon the evidence that the plaintiffs disposs¬ 
essed the defendants from the disputed lands by 
realising rents from the defendants under-ten¬ 
ants, and by granting a lease to a third party 
with respect to a portion of the defendants’ 
tenure. We are of opinion that the pottah 
has been rightly construed by the Court be¬ 
low, and the above finding cannot be challen¬ 
ged. 

The second contention is that the defend¬ 
ants acquiesced in the dispossession, and re¬ 
liance is placed upon the mortgage-bond, Ex. I, 
executed by the defendants. But the eir- 
oumstanoes under which the mortgage was 
executed have been stated by the defendants 
and the statement has been accepted by the 

Court below. . ,.u 

The last contention is that the entry in the 

Record-of-Bights which shows that Rs. 820-1-6 
was the rent settled for the defendants’ten¬ 
ure of 1752 bighas and odd is oonolusive not 
only as to the rent, bub is also oonolusive as 
to the area of the tenure under section 104 J 
of the Bengal Tenancy Act. That the rent 
settled under part II of Ch. X of the Bengal 
Tenancy Act is conclusive under section 104 J, 
has been held in a number of oases, bub the 
question is whether an entry in the Record of 
Bights other than the entry as to the rent 
settled is oonolusive. 

Id the case of Afnbica Charon ChakrauarH 
V Joy Chandra Ghosh (1), plaintiff sued for 
rent at the rate of Bs. 20 at which it was 
settled in the settlement proceedings, and the 

(1) 4 Ind. 0»8. 470; IB 0. W. N, aiQt 
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defendanb having relied upon a pottah granted 
before the settlement, and whiob fixed the 
rent at Bs. 3-2-0, it was held that the settle¬ 
ment of rent having been made under part II 
of Ch, X of the Bengal Tenancy Act, the 
entry as to the rent was conclusive under 
section 104 J of the Act. The learned Judges 
pointed out the distinction between sec¬ 
tions 103 B and 104 T, and observed that, “ sec¬ 
tion 104J applies to the rent-roll alone; and to 
no other part of the Eecord of-Rights No 
question, however, arose in that case other 
than as to the rent settled. 

In the case of Prosanna Kumar Adhekari v. 
Bnchimuddin (2) there was a kahuliyat in 
respect of 96 bighas at a rent of Bs. 220 with 
a stipulation for payment of additional rent if 
the tenant was found to occupy more land 
than was specified in the kahuliyat. Subse¬ 
quently there was a Record-of-Rights, and ac¬ 
cording to it the defendant was found to hold 
117 bighas but the rent was fixed at Rs. 220. 
The Plaintiff having sued to recover rent for 
the 117 bighas at a rent of Bs. 268, it was 
held by Carnduff and Chapman, JJ., that 
the entry settling the rent was oonolusivo 
and observed : — ' It appears that a suit was 
brought under section 10411 in respect of 
the description of the defendant in tho Re- 
oord-of-Bigbts, and the description was altered 
from that of an occupancy raiyat to that of 
an under-ratyaf, but no attempt was made 
under the provisions of section 104 to 104F to 
alter the entries as to the rental and the area. 
The latter entries are, therefore, in the view 
we take of the section, conclusive and this we 
may remark was the view taken by Stephen 
and Doss, JJ., in Ambioa Cfiaran v. Joy 
Chandra (1)." 

It is to be noted that in Prosonna Kumar's 
case (2), the learned Judges observed that the 
“ latter entries” (which related to both the 
area and the rent) are conclusive. But the 
area was not in dispute in that case ; only 
the rent was in dispute. 

In Baihuntha Nith Ghora v. Prasanna 
Kumar Mohapatra (3), a rent suit was brought 
in respect of two tenancies in accordance 
with the Becord-of-Rights. The defence was 
that the Settlement Officer had re-arrang- 
ed the holdings and the two holdings were 

(2) Ifi Ind. Oaa 827 ; 17 0. W. N. 158. 

18 ) 46 iBd Oaa. 287; 23 0. W. N. 516. 


not held as they were originally, but they 
were different holdings although the Same 
amount of land was comprised in the two 
holdings. It was argued for the tenant 
in that case that, although be may not be 
able to question the amount of rent, he 
may show that the land is not correctly stat¬ 
ed in the Becord-of-Bights and that, therefore, 
he is not liable to pay the rent which had 
been deemed to be correctly stated. But 
Fletcher, J., observed : “ That seems to me to 
be quite impossible on the wording of the sec¬ 
tion. Correctness of the rent means that the 
amount of rent is correct with reference to the 
amount of land entered in the record. It is 
shown quite clearly by section 104 H, sub-sec¬ 
tion (3) (d), in giving one of the grounds on 
which a suit can be Instituted by a person who 
is aggrieved by an entry of a rent settled in a 
settlement rent-roll. It is quite impossible 
to say that when the rent is deemed to be 
correctly settled the tenant can go behind the 
record and show that the record is wrong.” 
It is bo be observed that, in that case, the cor¬ 
rectness of the area entered in the Record-of- 
Rights was challenged for showing the incor¬ 
rectness of the entry as to the rent, which 
could not bo allowed having regard to the 
provisions of section 104J. 

The learned Pleader for the respondents 
has strongly relied upon the observations 
quoted above. It is true that the rent of a 
tenancy is settled with reference to the lands 
comprised therein, and Cl. (d) of section 104H 
provides for a suit being instituted on the 
ground, among others, that the land has been 
wrongly omitted from the land of a tenancy. 
But the decision of such question appears to 
be only incidental to the question of settlement 
of rent. In the case of Jogendra Nath Singh 
v. Secretary of Slate (4), the scope of a suit 
under section 104H was considered, and the 
learned Judges (Mookerjee and Holmwood, JJ.) 
observed:— "No doubt, the Court with a view 
to determine the question whether the entry of 
rent as settled is erroneous or whether there 
ought to be an entry of settlement must inci¬ 
dentally examine the grounds assigned by the 
plaintiffs as set out in the six clauses of sub- 
8eetion(i>} But the Court cannot be called upoDi 
in a suit under seotlon 104H, to make an ex- 

(4) 17 Tnd. Gas. 921; 17 0. W. N, 835 ; 16 0. Ci. J. 
885. 
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preBS deolarafcion upon any of tho six matters 
mentioned in the sub-sootion." 

In tho ease of PioJiUla Nai/t Tagyre v. 
Seoretary of State for India (;")), tho rova- 
nue oflioer in sottloment proo«'ecliD^s Bott¬ 
led the rent of the lands on tho basis 
of the rent payable to tho proprietor ignoring 
the existence of a tenure and certain holdings 
purchased by tho proprietor in esocution of 
decree for arrears of rent. It was found that 
the tenure had not merged in the proprietary 
interest, and the raiyoli holdings (purchased 
before the amendment of the Bengal Tonanoy 
Act in 1903) did not cease to exist. The 
Courts below held that the Court had no 
iurisdiction to settle the rent of the tenure 
and holdings. One of tho members of this 
Bench (Chatteriea, J.) and Panton, J., held 
that a suit could be maintained on the grounds 
{d) and (e) of section lOlEI, and that under sub¬ 
section (4) of that section the Court had the 
power to settle the fair rent payable by the 
plaiutifif as the holder of the tenure and 
the holdings. A declaration was made as 
bo the right of the plainbitl as tonure-holder 
and raiyat. The declaration was, however, 
unneoeBsary, as it was only incidental to the 
settlement of fair rent, and for which purpose 
the case was remanded to the lower Court. 
The question whether such a deolar^ion 
could be made in a suit under sectiori 104H 
does nob appear to have been raised in that 
case, nor does the case of 3 ogendra Hath Singh 
V. Secretary of State (4), appear to have been- 

hrought bo the notice of the Court, 

In PrafuUa Narain Majumdar v. Paiku 
Mohammad (6), two suits for rent were 
brought for two holdings, one at the rate of 
Bs. 60 and the other at the rate of Bs. 30-1^0. 

The Beoord of-Bights showed a jama of Ks. 

30-10 only. Subsequently a decree for rent for 
Bs. 60 was obtained ex parte, but it was found 
that the decree had been obtained by keep- 
ing back the Record-of-Rights, and that it was 
improbable that one of the jaraas under the 
plaintiff bad been omitted from the Rooord- 
of.Rights. It was held by Fletcher, J., and 
one of the members of this Bench (Cuming, 
J.), that section 1041 precluded any evidence 
being ^ven bo oonbradiob the statement tw bo 
rent mentioned in the Beoord-of-Rights where 

(6) 63 Tnd. Caa. 892 ; 36 0. W. N. 100. 

ft) 68 Ind. Om. 133 ; 98 0. W. N. 800. 


a Bobblemenb rent roll had boon pr<jparod 
under tho provisioDs of soobions iOlA to JOIF. 
It is true that a question arose as to whether 
there were tsvo jaoia^, and it was held that 
there was only one, relying upon tlic Record- 
of-R'ghts, hut the actual decision proc- eded 
upon the ground that the ('utry as to the rent 
settled could not be oenbradicbed. In any 
oa-je, there was no express decision that any 
entry other tlian of the rent settled was con- 
olusivo. In tho case of Proju'da Nath Tagore v. 
2\ 0. Tweedie {1) the conclusive ebaractor of 
an entry as to the rent settled was recognized 
and the question whether an entry in the 
Record ot-Rights other than as to the 
rent settled is conclusive was referred to 
but was not decided. The question in that 
case was whether having regard to tho con¬ 
tract between the parties the landlord was en¬ 
titled to any rent in respect of tlie diarah 
portion (of a big tenure hold by the defendant) 
which was resumed by Government and 
settled with the landlord the rent whereof 
was settled in tho sobblemenb proceedings and 
tho decision proceeded upon a consideration of 
the provisions of section 192 of the Bengal 
Tenancy Act. In the last reported case on 
the point, Pratap Chandra Jana v. Secretary 
of State for India in Council (3), it was 
held by Mookerjee, J., and one of the mem¬ 
bers of this Bench (Cuming, J.) that when 
a setblemenb of rent has been made under 
Part II of Ch. X of the Bengal Tenancy 
Act, the entry in the Beoord-of-Rights is 
conclusive unless altered by means of a suit in¬ 
stituted under section 104H, In that case 
there was no question of the conolusiveness 
ol the area or any entry other than of the 
rent settled. In the unreported decision of 
Richardson and Suhrawardy, JJ,, (9) all that 
appears to have beeu decided was that the rent 
aebbled could nob bo challenged by showing 
the incorrectness of other entries in the Re¬ 
cord- of-Bights. 

It will be seen that the decisions are agreed 
that an entry as to the rent settled is con¬ 
clusive under section 104J. It may also be 
conceded that other entries in the Record-of- 

(7) 66 lod. Cas, 234 ; 36 0. L, J. 14 ; (19221 A. I. 

^ C. 376 ; 35 0- L. J. B04 ; (1922) A. I. 

B. (0 ) 101; 49 0. 1026. 

(9) deoond Appeals No- 2768 ot 1919 aod 223 and 
340 ol 1920, dated the 8tb Mav 1922. 
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Bigbte upon wbiob tibe rent is settled oannol be 
oballeoged so as to affeot the rent settled i.e., 
in so far as they bear upon the rent settled and 
for that purpose only. The faot that the suit 
under section 104H is to be instituted on the 
grounds mentioned in that section by a person 
aggrieved by an entry of a rent settled in* 
dicates that the other entries in the Becord-of- 
Bights can be challenged under that section 
only for the purpose of showing the incorrect¬ 
ness of the entry as to the rent settled. But 
whereas in the present case, the question in 
controversy is not as to the rent payable but 
the quantity of land included in the tenure, 
the determination of which is necessary not 
for deciding the amount of rent payable for 
the tenure, but for deciding the question whe¬ 
ther the rent should be suspended because the 
defendants bad been dispossessed from a por¬ 
tion of the tenure, we think the entry as 
to the area is not conclusive under section 
104J. Section lOiJ lays down; “ Subject to the 
provisions of section 104H, all rents settled 
under sections 104A to 104F and entered 
in a Becord-of Bights finally published under 
section 103 A or settled under section 104G 
shall be deemed to have been correctly 
settled and to be fair and equitable rents 
within the meaning of this Act. " The 
section refers in terms only to rents settl¬ 
ed and does not refer to any other entry 
in the record, and although a suit may be 
instituted under section 140H, Cl. (d) on 
the ground that land has been wrongly record¬ 
ed as part of a particular estate or tenancy or 
wrongly omitted from the lands of an estate 
or tenancy, the decision of such question as 
pointed out in Jogendra Nath Singh v. Secre¬ 
tary of State (4), is only incidental to the de¬ 
termination of the question whether the en> 
try of the rent as settled is erroneous. If 
the contention that as the rent of a tenancy 
is settled with reference to the area com¬ 
prised in the tenancy, the entry as to the area 
as well as the rent should be held to be oou- 
olusive even in oases where the rent is not in 
dispute were accepted, we must bold that 
other entries in the Becord-of-Bights, such as 
an entry as to the status of the tenant (with 
reference to which also the rent is to be set¬ 
tled) is also conclusive even where the rent is 
not in dispute. Having regard to the express 
berms of section 104J which refers only bo the 
renb setbled, we are of opinion that bhe enbry 


as bo bhe area is not conclusive for bhe purpose 
for which ib is sought to be so used. Such 
an entry no doubt raises a presumption of 
correctness under section 103B, but the Court 
below has found against the entry upon the 
evidence. 

We are aoooidingly of opinion that the 
appeal must fail, but we make no order as to 
costs of this appeal. 

w. 0. A. Appeal dismissed. 


PRIVY COUNCIL. 

Consolidated Appeals prom the 
Calcutta High Court. 

November 23, 1923. 

Present :—Lord Atkinson, Lord Shaw, 

Lord Wrenburyi Lord Carson and 
Sir Bobert Younger. 

The INDIA GENBBAL NAVIGATION 
AND EAILWAY COMPANY, 
Limited—Appellants 
versus 

The DEKHABI TEA COMPANY. 

Limited, and others—Bbspondents. 

Carriers Act {III of I 860 ), ss. 2,6—** Ootrmoncarri- 
ert” who is^Liabiiiiy of common carrier-^Suamship 
Company carrying goods for Railway Companpt Uabi* 
lity of. 

Flaintifis oouaigaed oertain goods to a BailwayOom- 
paay for carriage to a oeitala destinatioo. Owing to a 
breakdown on the Railway line, the Railway Com¬ 
pany made arrangements with the defendant Steam¬ 
ship Company to carry the goods over a portion ol the 
route by waier. The ordinary basiness oi the deten- 
dant Company was to transport goods over that 
portion of the route and no special terms were entered 
into between the Railway Company and the defendant 
Company. The goods were destroyed by fire while 
in the custody of the defendant Company- Plaintiffs 
sued the defendant Company for damages lot loss of 
the goods; 

Held, that the defendant Company was liable to 
the loss as common oarriera of the goods, [p. 1089, 
ool. 2 .] 

The words ** for all persons Indisorimlnately'' 
which ooour in the definition of ** common carrier" 
in seotion 2 of the Carriers Aot, simply mean that 
persons so engaged in and catering for business 
satisfy the demands or applications of eustomeii 
they oome and are not at liberty to refas'e 
[p. 1040, dbl. 1.] 
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This arlsfta from the pablio employment in whloh 
they ace engaged. Apart from danger ariaing. aay, 
from the nature of the good-4 reoeived, the carrier ia 
by hla offloe bound to tratiap^rt the good-* aa olearly 
ae if there had been a special oontraot wbiob parported 
■o'lto bind him* and be is answerable to the owner foe 
•ate and sound delivery, [p. 1040, ool. 1.] 

Inoederto limit the liability of a person who 
aniwera the dencition of a ** oommon oarriec " under 
the Oarriers Aot, vt 0 ., of transporting for hire goods 
from place to place for all persons indisociminately, 
what 13 required is that the nature of the ^oontraot 
entered into by him must either have the limitation 
of his liability under section 6 of the Carriers Aot 
made expressly and in writing, or the facts most be 
snob that for the oontraot in question the carrier was 
departing from bis usual business and engaging in a 
different type of business from that of oommon 
oarrier. [p. 1040i ool. 2 & p. 1041, ool. 1.] 

Appeals against) the judgmenfe of tihe Cal* 
ontta High Courb, dated the 30bh November 
1923, affirming a judgment of the High Court 
on the original side, dated the 19th January 

1921. 

Messrs. A M. Dunne, K. G., and Kenworthy 

Brown, for the Appellants. 

Messrs. A. Neilson, K. G., and E, F, Spence, 

for the Respondents. 

JUDGMENT.— These are consolidated 
appeals against decrees dated the 30feh Novem¬ 
ber 1921, pronounced by the High Court of 
Judicature at Fort William in Bencal. These 
decrees affirmed seven decrees of Mr. Justice 
Rankin dated the 19bh January 1921. 

The action was directed by the respondents 
against the Assam-Bengal Railway Company 
as well as the present appellants, the India 
General Navigation and Railway Company. 
It was dismissed by consent against the for¬ 
mer, called the Railway Company, and it 
proceeded against the latter, called the Ship- 

ing Company. . ,, 

The plaintiffs’ claim is for damages for the 

loss of certain tea, part of a consignment of 
their goods which in November 
delivered by the respondents to the Railway 
Company for the purpose of transport 
Assam to Chittagong for shipment to England. 
CoDsigomenta are in ordinary course thus 
taken and carried over all the Railway 
pany’s own line without recourse to any other 

system of transport. . 

A section of the line, however, south of 

Ijumding, in June 19 L6, broke down. It b 
broken down two years previously and arran^- 
Qents had then been made for taking the 


goods by ships or Hats from Gauhabi on 
the Brahmaputra river down to Chandpur 
on the Meghna river. At the latter point 
the goods could again be put on rail and so 
reach Chittagong. This river service was per¬ 
formed both in 1913 and 1915 by the present 
appellants. The only bargain on the subject 
of the goods in the present case wasoontaioed 
in a single letter dated the 11th June 1915, 
from the Traffic Manager of the Railway Com¬ 
pany bo the Agents of the Shipping Company 
and was to the effect that 

“ All tea from Upper Assam stations for 
Chittagong will be diverted via Chandpur 
and Gauhabi. The division of the freight 
between the Steamer Company and this 
Railway following the precedent of 1913.” 

No conditions of any kind, other than that, 
were either produced or proved. 

What happened to the goods was that they 
were conveyed from Bordubi Road (Assam) 
by rail to Gauhabi. The railway having brok¬ 
en down the goods were there p^ub on board the 
Steamship Company's flat ‘‘Cauvery’* for 
carriage by river to Chandpur. 

On the 2lBb December 1916, while the 
vessel was still lying at Gaubati, a fire broke 
out and certain of the tea was destroyed. 

There were two questions in the case. 
First, whether the Steamship Company were 
liable to the respondents, the owners of the 
goods, in damages as a common carrier ; and 
second, whether if nob so liable, they were 
liable at oommon law, by reason of the fire 
having been caused through their negligence. 
Their Lordships have not thought it necessary 
to deal with this second legal head of claim, 
the materials for which are in the evidence, 
because they are of opinion that the judgments 
pronounced by both the Courts below on the 
first point are olearly right, viz., that the 
Shipping Company in the oiroumstances 
described were under the law of India com¬ 
mon carriers and answerable to the owner m 
damages as per the decrees. 

It was quite clearly established, to use the 
language of their own witness, Parrot, one of 
their staff : “ We are undoubtedly common 
carriers so far as the river portion of the 
journey is concerned.” The case for the appel¬ 
lants, however, was that by reason of the 
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special nature oi the contract of carriage enter- 
en iuf^o in this case the denoDaination of com- 
moa carriers could not apply to them nor the 
liability of common carriers attach. 

Thero was considerable reference made to 
the law of England. Whether the result 
under tliat law would have been in any wise 
differont from that arrived at is doubtful 
enough ; but the reference was unnecessary, 
because the point to be decided arises under 
the law of India, The true question in the 
appeal simply is whether under the Carriers 
Act, No. 3, which received the assent of the 
Governor-Goneral in Council on the 14th 
February 18'‘'0, the definition of common 
carrier there mentioned covers the appellants 
q7ioad the piesent transaction. That defini¬ 
tion is to the following etfeot:— 

“ In this Act, unless there be something re¬ 
pugnant in the subject or context—" Common 
carrier ” denotea a person, other than the 
Government, engaged in the business of trans¬ 
porting for hire property from place to place, 
by land or inland navigation, for all persons 
indiscriminately.’' 

It is not denied that the appellants were 
de facto engaged in the business of transport¬ 
ing for hire property from place to place by 

..inland navigation.” The challenge, 

however, is that this was nob done for all 
persons indiscriminately.” There is no ques¬ 
tion raised as to the goods being beyond the 
appellants’ carrying capacity; they in fact, 
receiving a large consignment, supplied the 
ships or fiats to carry it. So far as the words 
for all persons indiscriminatoly ” are concern¬ 
ed these simply mean that persons so engaged 
in and catering for business satisfy the demands 
or applications of customers as they come and 
are not at liberty to refuse business. This 
arises from the public employment in which 
they are engaged. Apart from danger arising, 
say, from the nature of the goods received, 
the carrier is by his office bound to transport 
the goods as dearly as if there had been a 
special oontraot which purported so to bind 
him, aud he is answerable to the owner for 
safe aud sound delivery. 

In the present case all of these propositions 
are admitted ; but it is said that there was 
here a oontraot of a special nature. The spe- 
oialibies in it were two, first that the Shipping 
Company did in fact assign particular fiats for 


the considerable block of business coming to 
them at Gauhatl by reason of the railway 
breakdowQ ; and secondly, that these fiats were 
destined from Gaubati to Chandpur without 
calling at the ordinary intermediate ports. 
On the first of these points their Lordships 
would observe that there is no written proof 
in the case apart from the letter already 
referred to. which was simply to the effect 
that the rate for carriage would be the same 
as that charged in 1913. And as to special 
fiats being employed there is no trace in the 
evidence that if there had been other ousto- 
mers’ goods awaiting shipment for Chanpur 
and consigned to Chittagong, these could not 
and would not have been sent along with the 
cargo taken over from the Hallway Company. 
In short, the idea of this portion of the river 
carriage being a temporary and exclusive 
monopoly for one single customer on special 
terms entirely disappears. 

On the second point, viz.t that this was a 
through route, their Lordships fail to see how 
that circumstance deoategorises the appellants 
from being common carriers under the statute, 
or relieves them from their legal obligations 
as such. In order to effect such a result the 
particular contract would require to come up 
to this, that quoad that transaction, another 
and different type of business had been enter¬ 
ed on. 

When, for a particular contract, special 
terms are desired which involve a different 
category of liability, there is nothing to pro- 
vent that being secured; section 6 of the Indian 
Carriers Act can then be taken advantage of. 
The language of section 6 is as follows ;— 

“ The liability of any common carrier for 
the loss of or damage to any property deli¬ 
vered to him to be carried, not being of the 
description contained in the Sohedule to this 
Act, shall not be deemed to be limited or affect¬ 
ed by any public notice ; but any such car¬ 
rier.may, by special contract, signed 

by the owner of such property so delivered as 
last aforesaid or by some person duly autho¬ 
rised in that behalf by such owner, limit his 
liability in respect of the same.” 

The goods were accepted for delivery by 
the appellants without any such special signed 
contract for limitation of liability. 

What is required in the case of a person 
who answers the definition under the Indian 
Carriers Act, viz , of transporting for bira 
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goods from plaoe 6o plaoe for all porsons indis- 
oriminately, is that the nature of the oontraot 
entered into must either have the limitation 
of the liability under the Indian Carriers Aot 
made expressly and in writing or the facts 
must be suoh that for the oontraot in question 
the oontraotor was departing from his usual 
business and engaging in a different type of 
business from that of common oarrier. The 
Judges in both Courts appear to have not only 
correctly looked at the case from this point 
of view, but to have been entirely right in 
their conclusion. The learned Bankin, J., 
puts the matter thus :— 

The only question is whether, because it 
was doing this particular set of journeys for 
the Railway Company by a special llotilla 
which was devoted for the time to this pur¬ 
pose only and which was making a through 
run to Chandpur, it was departing from its 
usual business and engaging in a different type 
of business, vig.t the business of a sub oon- 
tractor for the Railway in such special sense 
as to take it quoad these journeys out of the 
avocation of a common oarrier. On the 
whole I think it was not.” 

Their Lordships agree that the question is 
correctly thus put in law and the proper ans¬ 
wer given in fact. 

The learned Sanderson, 0. J., quotes the 
passage just given and agrees with it, as do 
their Lordships ; and the learned Richardson, 
J., puts the matter simply, thus : — 

'* A common oarrier cannot divest himself 
of his responsibilities as such without satisfy¬ 
ing the Court that in the particular transac¬ 
tion he acted in some other capacity, and in 
this case, in my opinion, the appellant 
Company have not discharged the burden 
which lay upon them.” 

The above also appears correct. 

As already mentioned all other points in the 

case have disappeared. 

Their Lordships will humbly advise His 
Majesty that the appeals should be dismissed 
with costs. 

2 , Appeals dismissed. 

Solicitors for the Appellants Messrs, 
Morgan, Price, Garden, and Manley. 

Solicitors for the Respondents Messrs. 

Sanderson, and Orr Digeram. 


ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 643 and 544 

OF 1920. 


July 7. 1922. 


Present: —Mr. Justice Kanhaiya Lai and 
Mr. Justice Sulaiman. 


CHHOTEY LAL— Plaintiff—Appellant 

versus 

CHANDRA BHAN—Defendant 
—Respondent. 


Sitidu Law-^ Adoption^Ddkiitk Home cercmoixy, 
necessity oJ^Adopiion not challenged for long time — 
Presumption—Civil Procedure C^e {Act V of 1908), 
s. n, Exyl. IV —Ke? judicata —and cause of 
actio^i different—Alternative ground of attack—^Differ¬ 
ent property—Appeal, second—Alternative title whe¬ 
ther can be set up. 


The peeformaaoe of the Datia Homa oetemony is 
not ceoassary where the adoptive father and the son to 
be adopted belong to the same golra. Cp> 104S, ool. 

Balgangadhar Tilak v. Shri Shrinivasa Pandit, 29 
Ind Cas. 689 ; 89 B. 441 : 13 A. L. J. 570 ; 19 0. W. 
N. 729 : 17 Bom. L. R- 527 ; 22 0. D. J. 1; 29 M. L. 
J. 34 ; 18 M. L. T. 1 ; (1915) M. W. N. 484 ; 2 Ii. W. 
611; 42 I. A. 135 (P. C.), followed. 


Where there is an initial probability that an adop¬ 
tion is likely to have been validly made and the 
conduct of the parties cognisant of the facts has been 
at last oonsistent with suoh an hypothesis, there is 
sufficient material to justify a presumption that the 
adoption was valid, even though direct evidence to 
prove that the necessary preliminaries had been per¬ 
formed is, owing to the lapse of time, not available, 
[p. 1044, ool. 1.] 


Chandra Kunwar v. Chaudhuri Narpat Stngh, 29 
A 184 • 9 Bom. L. R. 267 ; 2 M. L. T. 109 ; 17 M. L. 
J*108 •’6 C Ii. J. 115 ; 110. W. N. 321; 4 A. L.J. 
102 (P C ): Bar Shankar Pariah Singh v. Lai Boghu- 
raia Singh, 29 A. 619 ; 84 I. A- 195 ; 4 A. L. J. 497 ; 2 
M L T 991 : 6 0. L. J. 13 ; 11 0. W. N. 841 : 9 Bom. 
L B. 757 ; 17 M. L. J. 864 (P. 0 ), followed. 


Where an adoption has not been challenged for 
nearly half a century, it is permissible to presume 
that the Datta Boma oereraonj, if it was necessary, 
must have been performed, [p. 1044, ool. 1.] 

A decision in a suit oannot operate as res Judicata 
in a sabaequent suit based on a different title and a 
different cause of action, [p. 1046, ool. 1.] 

' The failure of a party to sat up a title as an 
alternative ground of attack cannot operate to deprive 
him of his right to set up that title in a subsequent 
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»ait in regard to property whioh was not in dispute 
in tUo previous suit. [p. 1045* ool. 1.] 

A plaintifl may be permitted to suooeed in seoood 
appeal on the basis of an alternative title not set up 
in the lower Courts where the facts established are 
BO plain that prima facie it would be doing injustice 
to deny to him a right to whioh he is entitled on that 
basis, [p. 1045, ool. !•] 

Skianer v. Naunihal Singht 19 Ind Oas. 367 ; 85 
A 211 ; 401. A. 105 : 26 M. L. J. Ill; 11 A. L. J. 
494 ; 13 M. L. T. 438 ; (1913) M. W. N. 500 ; 17 0. L. 
J. 565 ; 16 Bom. D. E. 602 ; 17 0. W. N. 353 (P. 0.), 
followed. 

Appeal from the decision of the Judge of 
Agra, dated 16th February 1920. 

Dr. Surendra Nath Sen, Munshi Girdhari 
Lain Agarwala and Babu S^irendra Nath 

Gupta, for the Appellant. 

Mr. Nihal Chand, for the Respondent. 

JUDGMENT .—These appeals arise out 
of a suit brought by the plaintiff appellant for 
the possession of a certain bouse and for 
mesne profits. The house originally belonged 
to a person named Sbeola Mai and was his 
self-acquired property. Sbeola Mai had a son 
Mabhra Das and a daughter, who was the 
mother of Baja Ram and Ram Babu. The 
allegationB of the plaintiff were that Mathra 
Das had been adopted by Kunj Lai, the 
brother of Sbeola Mai, that on the 13th May 
1906 Sbeola Mai made a gift of the said bouse 
in favour of Raja Ram and Ram Babu ; that 
Ram Babu predeceased Raja Ram and left no 
issue, and that the said bouse was sold in 
execution of a decree obtained by Baij Nath 
against Baja Bam and purchased by the 
plaintiff on the 18th September 1917. 

Tbe defendants on the other hand denied 
that Mathra Das bad been adopted by Kunj 
Lai and asserted that if suoh adoption took 
place, it was invalid because no ceremony of 
adoption was 'performed. It was further 
asserted that Mathra Das and Sbeola Mai 
lived jointly and were joint owners of the 
said house and that on the death of Sbeola 
Mai it devolved on Mathra Das and his sons. 
The defendant Moti Lai claimed to have 
purchased that house, in execution of a decree 
held by Kunwar Chand and others against the 
sons of Mathra Das on the 3rd of April 1917, 
The other defendant Chandra Bhan claimed 
to have obtained this house from Moti Lai by 
virtue of a sale made by Moti Lai in his 
favour. 


It appears that a suit had been filed in 
19 L 3 by Raja Ram for possession of the south¬ 
ern portion of the upper story of tbe house in 
dispute against Musammat Kalawabi, the 
widow of Mathra Das and Raghunatb, sou of 
Mathra Dae, whioh was dismissed on the 12th 
August 1913. The contention of the defend¬ 
ants was that the dismissal of that suit operat¬ 
ed as res judicate. 

The Court of first instance found that the 
previous suit operated as res judicata so far as 
the southern portion of the upper story of the 
bouse in dispute was concerned. It held the 
deed of gift executed by Sbeola Mai in favour 
of Raja Ram and Bam Babu to be valid aud 
Shecla Mai competent to execute it. It' also 
held that the adoption of Mathra Das was 
proved and that the plaintiff bad a good 
title to tbe house except as regards that 
portion about whioh the previous suit brought 
by Raja Ram against Musamnat Kalawafi 
and Raghunatb had been unsueoesstul. The 
lower Appellate Court, however, came to the 
oonolusion that the adoption of Mathra Das 
was invalid and that tbe due execution of' the 
deed of gift by Sheola Mai was not establish¬ 
ed, It also found that the finding in the 
previous suit that the deed of gift bad not 
been proved operated as res judioata and was 
binding on the parties. It accordingly dismiss¬ 
ed the suit. 

The title of Sheola Mai, to the entire house 
is no longer disputed. The genuineness and 
validity of the deed of gift are, however, ques¬ 
tioned. The deed is registered and is proved by 
the scribe to have been signed by Sheola Mai. 
But its due attestation is not established. The 
deed of ^ft recites that Sbeola Mai had given 
his son Mathra Das in adoption to Kunj Lai, 
that Mathra Das was in possession of the pro¬ 
perty belonging to Kunj Lai in that capacity, 
and that his daughter’s son lUja Bam and ^m 
Badu, whose parents were dead, - were Uving 
with him and were being maintained at bis ex¬ 
pense. It then goes on to convey the entire 
house to Raja Bam and Bam Babu. That gift 
was attested by several witnesses, who state 
that the scribe took it to them fox attestation. 
That evidence has been considered by the lower 
Appellate Court bo be insufficient bo prove due 
attestation and tbe learned Counsel for " tbe 
plalnfdff appellant concedes that be is not in a 
position to challenge the oorreotness of that 
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Sliding. That being so the deed of gift must 
be treated as inoperative. 

There is another reason, however, why it is 
nob open to the plaintiff to rely on the deed 
of gift in proof of his title. In the previous 
suit filed by Baja Ram against Musammat 
Kalawati and Baghunatb, the exeoution of the 
deed of gift had been held to be not proved. 
That suit was decided after some portion of 
the evidence adduced by the plaintiff had been 
recorded. An adiournment had been obtained 
to produce other evidence on condition of the 
plaintiff paying certain costs to the opposite 
party but those costs were nob paid. When 
the case eventually came up for decision 
on^ the adjourned date, the pleader for the 
plaintiff stated that he had no instructions and 
the Court proeeeded to try the suit on the me¬ 
rits and came to the oonolusion that the deed 
of gift had nob been proved. That dnding was 
finding arrived at in a suit to which the pre- 
deoessor-in-tible of the present plaintiff and 
the predecessor-in-titlo of the present defend- 
ont were parties, and it is nob open to the 
pluntiff to go behind that finding in the pre¬ 
sent suit. It is argued on behalf of the plaint¬ 
iff appellant that the Court which tried that 
suit was not competent to try the present one, 
because the value of the property now in 
dispute exceeds the sum of Bs. 1,000 and the 
Court which tried that suit could net, there¬ 
fore, have tried the present one ; but the 
value of the house as put down in the present 
plaint is only Rs. 1,000. There is an addi¬ 
tional claim for Rs. 42 mesne profits; but 
that (riaim cannot be taken into aooouab in 
determining whether the finding arrived at in 
the previous suit was arrived at by a Court 
which was competent to try the subsequent 
suit. The finding in the previous suit, there- 
fore, operates as res judicata in the present 

suit. 

If that finding is binding on the parties to 
the present suit, the title, which the plaintiff 
*oek8 to establish by virtue of that deed 
0* gift, must ful altogether, lb is, however, 
oouteoded that even if that gift be treated as 
^valid, the plaintiff ought to succeed because 
Bftja liam and Ram Babu would, on the alle- 
^^ns made in the plunt, be also the legal 
hoiis of Sheola Mai and were entitled to his 
Pn>perty on his death. That leads us to the 


question whether Matbra Das had been adopt¬ 
ed by Kunj Lai and whether that adoption 
was valid. On that point it is necesEary in the 
first place, to refer to the deed of gift where 
the adoption is recited. In the second place, 
some evidence was adduced on behalf of the 
plaintiff to prove that adoption which was 
accepted by the Courts below. The cere¬ 
mony of Datta Homa was not shown to have 
been performed bub the validity of the adop¬ 
tion cannot be questioned row. As observed 
by their Lordships of the Privy Council in Bal 
Gangadhnr Tilak v. Shri Srinivas (1) the per¬ 
formance of the ceremony is not really neces¬ 
sary where the adoptive father and the son 
to be adopted belong to the same gotra. The 
lower appellate Court points out that according 
to the statement of Kama Mai, a witness 
produced by the plaintiff, Kunj Lai him¬ 
self had been adopted by his brother-in-law 
Beni Bam and as Beni Ram must necessarily 
have been of a different goira from Kunj Lai 
the adoption of Matbra Das by a person of a 
different gotra was invalid unless it was 
acoompained by the performance of the said 
ceremony. That was not, however, the 
ground set up by the defendants in their de¬ 
fence in derogation of the adoption. A soli¬ 
tary statement of that character elicited in 
orossexamination from a witness of the 
opposite party, which the opposite party bad 
no opportunity for explaining cannot be utiliz¬ 
ed for the purpose of founding an objection 
which had not previously been taken or pub 
into issue. It is possible that tbe plaintiff might 
have a good explanation as bo bow that state¬ 
ment was made or as to bow suoh an adoption 
bad taken place and oould have been valid. In 
any case a plea of that obaracber cannot be allo¬ 
wed to be entertainedlat a' stage, when it is not 
open to tbe other i>arty to meet it by calling 
other evidence, in faot in tbo'memorandum of 
appeal filed by the defendant in the lower 
Appellate Court, no suoh plea had been taken 
and that plea must, therefore, be ruled as in¬ 
admissible. 

In any event tbe adoption of Matbra Das 
took place according to tbe deed of gift about 

( 1 ) 39lnd- Cft3. 639; 99 B. 441; 18 A. L J. 670; 

19 0. W. N 729 ; 17 Bom. L. R. 627 ; 22 0. L. J. 1 ; 

29 M. L. J. 84: 18 M. L. T. 1; (1916) M. W. N. 4«1 ; 
a L. W. 611; 42 1. A. 186 (P.C). 
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48 years ago and by virfcue of that adoption 
Mathra Das was described as having been in 
possession of the property of Kunj Lai. In a 
suit bled in 1905 by a creditor of Mathra Das, 
the latter wasdesoribed as the adopted son of 
Kuni Lai. The adoption has not been ohaU 
lenged by any member of the family during 
the last 48 years and though definite evidence 
is not now forthcoming to prove that the 
Datta Homa ceremony had been performed 
at the time the adoption took place, it is per- 
missible to presume from the fact that the 
adoption had not been challenged for such a 
long period that if the ceremony was neoeS’ 
sary, it must have been performed. In 
Chandra Kunwar v. Ghaudhri Narpat Singh 
(2) their Lordships of the Privy Council, re¬ 
lying on an admission of the factum of adop¬ 
tion made by one of the parties to the proceed¬ 
ing observed that:— 

The admission shifted the onus from the 
other party to the party by which such ad¬ 
mission bad been made until the presumption 
that that admission was true was rebutted or 
satisfactorily explained.” 

In B.ar Shanker Partah Sing v. Lai Baghu- 
raja Singh (3) their Lordships said^ that 
” Where there was initial probability that the 
adoption was likely to have been validly made 
and the conduct of the parties, cognizant 
of the facts, has been at least consistent with 
such an hypothesis, there was sufficient mat¬ 
erial to justify a presumption that the adop¬ 
tion was valid, even though direct evidence to 
prove that the necessary preliminaries bad 
been performed was, owing to the lapse of 
time, not available. ” 

The plaintiff could not have been reasonab¬ 
ly expected at this distance of time to produce 
direct evidence to establish what preliminaries 
had been performed 48 years ago. 8heola 
Mai is dead. 8o is Kunj Lai. So also 
Mathra Das. The evidence, which would 
have been available, bad the adoption been 
oballenged soon after it was made, has natu¬ 
rally disappeared with the lapse of time. In 
these circumstances it is reasonable to pre¬ 
sume in the absence of anything to show the 

(2) 29 A. 184; 9 Bom. L. B. 26? : 2 M. L« T. 10J 
17 M. L. J* IQ'i-, 6 C. L. J. 116; 11 0. W. N. 821; 4 
A L. J. 102 (P.O.). 

29 A. 619 ; 84 1. A. 126; 4 A. L. J. 497; 2 M. L. 
'1. 9V»1; B 0. B. J.13 ; 11 G. W. N. 841; 9 Bcm* h. B. 

;17 tf.L. 8. 864; U'.Oj. 


[1924 


contrary that everything necessary that would 
have made the adoption valid was done ; for 
if that had not been done, some one or other 
of the family of Sheola Mai or of Kunj Lai 
would have taken some steps within this long 
period to oballenge the adoption or to claim 
the property that bad been left by Kunj Lai. 
The ground upon which the lower Appellate 
Court has held the adoption to be invalid 
cannot, therefore, be accepted. 

If the adoption is valid, the necessary result 
would be that the property of Sheola Mai 
would devolve on his death irrespective of the 
deed of gift on Baja Bam and Bam Babui his 
daughter’s eons, and on the death of Bam 
Babu, his interests would devolve on Baja 
Bam and the sale held in execution of the 
decree and the purchase by the plaintiff of the 
interests of Baja Bam at a sale held in 1917 
must be treated as valid and effectual. 

It only remains to consider the question 
of res judicata, which has been raised on 
behalf of the defendants. As we have already 
pointed out. the decision in the previous suit 
must be treated as final, so far as it relates to 
the southern portion of the upper storeyi which 
was the subject-matter of the claim at that 
time. That suit having been dismissed and 
tbe dismissal not having been set asidei that 
decision would operate as a final adjudioation 
of tbe rights of the parties so far as that claim 
went. The defendants were present to pro¬ 
secute their defence and the result of tbab 
decision was to invest them with an indefeasi¬ 
ble title to the property, wbiob was then tbe 
subject-matter of the claim of Baja Bam and 
over which they continued in possession till 
their rights were sold by auction and purchased 
by the defendant No. 2. The same, bow^ 
ever, cannot be said about the remaining por¬ 
tion of the property. The cause of action 
alleged in the previous suit was that tbe 
defendants to that suit had taken possession 
of the southern portion of the upper storey 
with the permission of the agents of Baja 
Bam and Bam Baba during their minority 
and that they were wrongfully refusing to 
vacate the same. The title by virtue of 
v7hioh Baja Ham claimed to derive bis right to 
sue was the deed of gift said to have been ex¬ 
ecuted by Sheola Mai, The deed of gift not 
having been proved, the claim of Baja Bam 
failed. But the present suit, so far as it re- 
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labefl to the romalning property isi however, 
based on a different title and a different oauae 
of action. So far as the deed of gift is con* 
oerned the title is common and must be set 
aside as no longer enforceable but so far as 
the right which Raja Ram and Ram Babu 
claim to derive by inheritance as daughter’s 
sons of Sheola Mai is concerned, that title 
had not been tried or determined in the pre¬ 
vious suit. It might have been open to Raja 
Ram to have set up that title as an alterna¬ 
tive ground of attack but that omission could 
not operate to deprive him of his right to 
set up that title in regard to property which 
was not then in dispute. The cause of action 
in the present suit is also different. By virtue 
of his purchase at auction Moti Lai claims to 
have obtained possession of tbo disputed house 
and the decision in the previous suit cannot, 
therefore, affect the property, which was not 
the subject matter of the claim in the previous 


case. 


It has been strenuously argued on behalf 
of the defendants-respondents that the plaint¬ 
iff-appellant ought not to be allowed to urge 
in support of his claim an alternative title, 
which had not been expressly set up either in 
the plaint or in the memorandum of appeal 
filed in the lower Appellate Court. In the 
plaint Raja Bam and Bam Babu were described 
as the sons of the daughter of bheola Mai and 
a reference was also made to the deed of gift 
executed in their favour by their maternal 
grand-father. The relationship set up in the 
plaint was denied by the defendants bub it was 
found by the Courts below that Raja Ram 
and Ram Babu were the sons of the daughter 
of Sheola Mai. The daughter bad died m the 
life-time of Sheola Mai. That gift was upheld 
by the Trial Court and it was obviously 
unnecessary to press an alternative tit e, 
when the other title had been duly recog¬ 
nized and accepted, it is uot possible to say 
whether before the lower Appellate Court 
the title derived by inheritance was urged; 
bub the facts established are so plain 
that prima facie it would be 
justice to deny to the plaintiff a right to 
which he is entitled on that basis. In 
Skftmerv. I^aunihal Shingh ( 4 ) their Lord- 


H ) 10 Ind. OaB. 267: 36 A. 311 . « I. A- 
M. Ij. 3. Ill; XI A. L. J. 494; 18 M- 
M. W. N. fiOO: 17 0. h i - 666; 16 Bom. L. R 

663 ; 17 0. W. N. 86» {B, Q.). 


ships of the Privy Council permitted an al¬ 
ternative case set up by the appellant on 
appeal to be the ground of judgment because 
** It seemed possible in that way to construct 
the material for a just decision of the true 
rights of the parties concerned which would 
be the best in the interests of all and prevent 
further litigation.” 

We allow S. A. No. 543 of 1920 and dis- 
miss S. A. No. 544 of 1920 and setting aside 
the decree of the lower Appellate Court re¬ 
store that of the Court of first instance except 
in so far that the parties will bear their own 
costs throughout. 

z. K. Appeal No. 543 allowed. 

Appeal No. 814 dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2286 op 1920. 

May 1.1923. 

Present Mr. Justice Abdul Raoof 
and Mr. Justice Lumsdon. 


PREM SINGH AND OTHERS -Plaintiffs— 

Appellants 

versus 

HABDIT SINGH and others - 

Defendants—Respondents. 

Succession Act (Z oj 1865), s. Ill, applicabiUp oj, 
to Punjab~~Hindu Law-Wiii-Q*ft over, condtltons 

and validity oj. 

Seotion 111 of the Suooession Act is appUoable to 
oases governed by the Hindu Wills Aot, but as the 
latter Aot is not applicable to the Punjab, ^J 

of the Suooession Aot has no application to the case 
of a Will made by a Hindu m the Punjab, [p. 1047, 

OOl. Ij , • r 

It is competent to a Hindu to make a devise of an 
absolute estate defeasible on the happening of 
Bubsequent event. But the event must 
all. immediately on the close of a life m being at 
the death of the testator, and the gift ovtr must be in 
favour of somebody in existence at the death of the 

testator. It is immatorial 

with is ancestral or sell-aoqmtea. [p -Icai. ““t- ■'■J 

Ks/iiom V. ^VopVw.' 

671: 66 P. K. 1912 ; 99 P. L. B. 1913 , 209 r. VY. 
B. 1919r foUovrtd. 
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Mohan Lai v. Nirajan Das, 60 Ind. Gas. 619 ; 2 
L. 175; Sures Chandra v. Lalil Mohan Dutiat 31 
lod. Gas. 406 ; 22 0. L. J- 316 ; 20 C W. N. 468, 

distinguished. 

Appeal from the decree of the District 
Judge, JuUundur, dated the 14th August 
1920, reversing that of the Subordinate Judge, 
JuUundur, dated the 14th July 1919. 

Dr. T^and Lai, for the Appellants. 

Lala Badri Das, for the Respondents. 

JUDGMENT. —The facts of the case 
giving rise to this appeal are so fully detailed 
and discussed in the judgments of the two 
Courts below that it will servo no useful pur¬ 
pose to recapitulate them for the purposes of 
this appeal. 

It appears that there were five sons of one 
Punjab Singh. Two of his sons Sher Singh 
and Hakam Singh used to live jointly. The 
latter died leaving three sons and a widow 
who married Sher Singh by whom she had a 
son Baggu, Sher Singh executed a Will on the 
25th of August 1896. The material portion 
of the Will is translated and given in the judg¬ 
ment of the lower Appellate Court. It runs 
thus:— 

“ After my death my property moveable 
and immoveable would be owned that is 
inherited by Hardit Singh, Nand Singh, Dewa 
Singb, the sons of Hakam Singh, and Baggu, 
the son of Sher Singh, as follows :— 

Sons of Hakam one-half, Baggu one-half. 
In case any son of Hakam dies childless, his 
share would be divided by the remaining sons 
of Hakam Singb and Baggu or their descen¬ 
dants half and half, and if Baggu dies ohildles, 
his estate will go to the sons of Hakam." 

Sher Singh died in March 1918. On the 
25hh of May 1918, effect was given to this 
Will by mutating the names of the sons of 
Hakam Singb, in respect of half of the pro¬ 
perty and in respect of the other half in favour 
of Baggu. Subsequently Baggu also died on 
the 22Dd of December 1918, without leaving 
any child and his estate was mutated in the 
names of the defendants, the sons of Hakam 
Singh. The plaintiffs, two of whom are the 
brothers of Sher Singh and one, the son of 
Xhakar, another brother of Sher Singh, 
brought a suit claiming three-fourths of the 
estate of Sher Singh and challenged the Will 
on three grounds, namely : (1) that it was in¬ 
valid being opposed to the custom applicable to 


the parties : (2) because Sher Singh had no 
power to make any disposition with re¬ 
gard to Baggu’s property; and (3) that 
there being a provision in favour of 
unborn persons the Will could not be 
supported according to law and custom.. A 
fourth contention was also raised that Sher 
Singh was not competent according to custom 
or law to make a gift over to take 
effect in favour of the three sons of Hakam 
Singh after the demise of Baggu. A oonteiftiQD 
was also raised as to the ancestral character’ 
of the property. The Trial Court on these 
pleadings framed seven issues, namely :— 

(1) Whether the property is ancestral ? 

(2) Whether Sher Singh was the sole own¬ 
er of the houses in dispute ? 

(3) Whether the deceased executed the 
Will, dated the 25bh August 1896, for servioesi 
and whether it was valid ? 

(4) Whether Sher Singh was competent fro 
dispose of Baggu’s property, and whether such : 
a Will was valid ? 

(5) Whether a declaratory suit lies regard¬ 
ing the moveables ? 

(6J If so, bow much moveable property did 
Sher Singh leave, and is the Will invalid re¬ 
garding that ? 

(7) To what relief are the plaintiffs en¬ 
titled ? 

The Court lound the land to be anoesbraL 
It also held that as the houses belonged, to an 
agrioulturaL community they should also be 
held to be ancestral property. As regards the 
power of Sher Singh to execute the Will the 
Could held that he was justified under the 
law and custom to execute it. The Court, how¬ 
ever, held that Sher Singh had no power to 
make any provision with regard to the future 
devolution of the property after the death of. . 
Baggu. Evidently the Court relied on the 
well-known rule laid down in the celebrated 
case of Tagore family prohibiting 'the orea•^ 
tion of a line of sucoesBion as opposed to the 
Bucoession laid down in Hindu Law. The 
Court accordingly decreed the claim of the 
plaintiff with regard to the three-eighths pi the 
property, namely, that representing the share 
of Baggu *, but it dismissed the suit with 
regard to the half of the property which had 
been devised in favour of the sons of Hakam. 

Both the parties preferred appeals 
against the deoision of the Trial Cooxt 
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The lower Appellate Court diflmisBed the 
appeal ol the plaintilTB but deoreed that of the 
defendants and dismissed the plaintifiB* euit 
tn toto: The plaintiffs have eome up in second 
appeal to this Court and an elaborate argu« 
ment has been addressed to us on their behalf 
by their learned Counsel Dr. Nand Lai. The 
first contention put forward by the learned 
Counsel was that the Will of Sher Singh was in¬ 
valid inasmuch as it was not warranted by the 
custom applicable to the parties. The question 
of custom, however, was decided in favour of 
the validity of the Will by the lower Appel¬ 
late Court and an attempt was made in this 
Court to question that finding. No certificate 
as required by section 41 of the Punjab Courts 
Act has, however, been produced and we have, 
therefore, not allowed Dr. Nand Lai to address 
tons any argument on the question of custom. 

The main contention upon which the deci¬ 
sion of the appeal depends was put forward 
by Dr. Nand Lai with some force. In support 
of his argument the learned Counsel first 
relied upon the provisions of section 10 of the 
Transfer of Property Act. That section, how¬ 
ever, has no bearing on the question before us. 
He then relied on the provisions of section 111 
of the Indian Succession Act. His attention 
having been drawn to the provisions of section 
331 of the Indian Succession Act be very pro¬ 
perly dropped this oonbention. As held by the 
lower Appellate Court section 111 has been 
made applicable to oases governed by the Hindu 
Wills Aot. This Act, however, is nob applica¬ 
ble to this Province. Therefore, section 111 
of the Indian Succession Act cannot apply. 

The real question which has been dealt 
with with groat ability by the learned District 
Judge in appeal and which wa have to decide 
here is whether Sher Singh was competent to 
make a gift over in favour of the sons of 
Hakam Singh to take effect on the death of 
Baggu. There is no dearth of authority on 
this point. The question was clearly decided 
by their Lordships of the Privy Council so far 
back as 1862 in the case of Sreemutty foorjee- 
money Dassee v, Denohundoo MulUck il)' 4^ 
page 186 of the report [9 M. I. A.] their 
Lordships are reported bo have made the 
following weighty observation : 

(1) 9 M l.A. 129 ; 1 Bar P. 0. J. 89? ; 19 E. R- 639. 


Whatever may have formerly been consi¬ 
dered the state of that law as to the 
testamentary power of Hindus over their pro¬ 
perty, that power has now long been recogniz¬ 
ed, and must be considered as completely 
established. This being so, wa are to say, 
whether there is anything against public con¬ 
venience, anything generally mischievous, or 
anything against the general principles of 
Hindu Law in allowing a testator to give pro¬ 
perty, whether by way of remainder, or by 
way of executory bequest (to borrow terms 
from the law of England) upon an event which 
is to happen if at all, immediately on the close 
of a life in being. Their Lordships think that 
there is not; that there would be great general 
inconvenience and public mischief iu denying 
such a power, and that It is their duty to 
advise Her Majesty that such a power does 
exist”. 

The learned Counsel for the appellant has 
tried to distinguish the facts of the present 
case, from those of the case deoisided by their 
Lordships on the ground that in the latter case 
the devised property was the self-acquired pro¬ 
perty of the testator. It is, however, clear 
that the Privy Council decision did not turn 
upon this circumstance. The question really 
to be considered was whether a Hindu, who 
had a power to transfer his property, could 
make a will with a gift over and their Lord¬ 
ships decided in the affirmative. It will serve 
us useful purpose to cite here the numerous 
authorities which have followed the decision 
of their Lordships. In almost all the text 
books the rule on the subject is laid down in 
the clearest terms and no doubt can possibly 
exist as to it now. 

Mulla in bis Principles of Hindu Law, 3rd 
Edition, in paragraph 314 has thus stated the 

rule:— 

** It is competent to a Hindu to make a 
grant of an absolute estate defeasible on the 
happening of a subsequent event. But the 
event must happen, if at all, immediately on 
the close of a life in being at the death of a 
testator, and the gift over must be in favour 
of somebody in existence at the death of the 

testator.” 

On the facts admitted in the present case 
all the conditions laid down in this rule are 
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satisfied. This rule is thus stated in Trevelyan 
on Hindu Law. 2nd Edition, page 541: — 

Before the passing of the Hindu Transfers 
and Bequests Act, 1914, and the Hindu Disposi¬ 
tion of Property Act, 1916. a gift by will upon 
an event which was to happen, if at all, 
immediately at the close of a life in being 
would be good if the donee be in existence at 
the time of the death of the testator, but not 
otherwise On these conditions an estate 

could be divested. ^_ , 

Mayue in his book on Hindu Law and 

Usage has dealt with the matter elaborately 
and has referred to the decision of their 
Lordships in the case already referred to. 
The whole question is freely discussed >at 
pages 586 and 587, 9bh Edition. 

A similar view was taken by the learned 
Judges of the Punjab Chief Court in Ram 
Chand v. Dewan Ghand (2). Although no refer¬ 
ence is made to the decision of their Lordships 
of the Privy Council in Sreemutty Soorjee- 
moneu Dasseev. Denobundoo Mullick (l) in 
that case the principle decided therein is ex¬ 
actly the same as that laid down by their 

Lordships. 

Our decision in this appeal is in no way 

contrary to the decision of a Division Bench of 
this Court in the case of Mohan Lai v. Niran- 
jan Das (3). The will, the provisions of 
which were the subject of consideration in 
that case, by its third clause provided as 

known as Garhiwala, situate at 
Lahore, Kusha Mutsaddi Mai. was acquired 
by me (Bai Bahadur Gopal Das). It adjoins 
the walls of the house of Pundit Ganesh Das. 
Mt Uttam Devi, my wife, will be the owner 
of this house. She will be at liberty to alienate 
it or dispose of it according to her wishes. 
None of my descendants will have any con¬ 
cern with it during her life-time. If my wife 
does not give or alienate it to any person, it 
will remain the joint property of Niranjan 
Das and Narsingh Das, my grand-sons. 

The Division Bench, following the rule 
laia down by tbe Calcutta High Court in 
the case of Sures Chandra Paht v. Laltt 
Mohan Dutta (4). held that the provieion as to 

(2) IS Ind. Oaa. 571; 65 ^91* • 99 P- 

1912 : 209 P. W. B. 1912- 

(3) 60Iua.Oa9. 619: 2 11.176. 

(4) 81 Ind. 0»a. 405 ; 32 0. L'J- 316; 20 0. W. 
N. 463. 


[1931 


the gift over was void for uncertainty. One 
of the rules stated by the Calcutta Judges 
was that “ when an absolute interest baa 
been given to the first taker, followed by a 
gift over of what may not be required by 
him, the gift over, though concluded in 
the most direct and precise words is void 
for uncertainty.” From the following passages 
in the judgment of the Lahore case it is fur* 
ther made clear that the gift in that case was 
held to be void on the ground of uncertainty:^ 

** The first case was decided by tbe Bombay 
High Court before the decision of the Privy 
Council in Surajmani v. Babi Nath Ojha (6). 
Moreover, there was no element of uncer¬ 
tainty as to the devolution of the property in 
that case as the whole property was kept 
intact to be banded over to Mahalakshmi, 
see Lallu v. Jagmohan (6). 

" The second case Bam Chand v. Dewan 
Chand (2), is also clearly distinguishable. In 
the Will construed in that case power of 
alienation was nob given to Musammat Durga 
Devi. It was clearly understood that the whole 
property was to go intact to Hukam Devi." 

In the present case there is no element of 
uncertainty. Therefore, the gift in this case 
cannot be held to be void on that ground. 

The learned Judge of the Court below, in 
our opinion, took the correct view of the law 
and arrived at a correct decision. WOt accord¬ 
ingly. dismiss this appeal with costa. 

z. K, Appeal dismissed. 

(6) 80 A. 84 ; 35 I. A. 17 ; 7 0. L. J. 181: 6 A. 
I. J 67 ; 13 0. W. N. 281: 18 M. h. J. 7 : 10 Bom. 
L R. 69 ; 3 M. L. T. 141 (P. 0.). 

(61 33 B. 409 at p. 418 : 11 Ind Deo. (N. B.) 865. 
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BOMBAY HIGH COURT. 

Original Civil Jurtspiotion Suit 

No. 1899 OF 1921. 

March 31, 1924. 

PresdwiMr. Juatioo Fawcett. 

K. C. SHRIMAN NEDAN RAJAH 
KOTAKAL— -Plaintiff 

versus 

THE MALABAR TIMBER Co. Ltd, 
and others—Defendants. 

LetUrs Patent {Bant.) cl. 12—Land situate outside 
iurisdiction^Suii to declare charge cn land^Bigh 
Cowit power of. 

Thfi Bombay Hi«h Ooutbhas, under Cl- 12 o! Its 
Letters Patent, jutisdiotlon m ptrsonam in regard to 
lands situate outside its teritorial iurhdiotion. and 
oan grant relief by way cf a deolaration of a onarge 
on sueb. lands, [p. 1049, ool. 2, p. 1061, ool. -» 
p. 1052, 001.2 ] 

Case-law reviewed. 

Mr. Bahadurjit with Mr. KanQa and Mr. 
B. J. Desait for the Plaintitl. 

Mr. M. y. Dssait with Mr. Uunshi, Mr. 
Taraporevedat with Mr. M. C. Setalvad, for the 

DefendaDts. 

FACTS, —The plaintiff a resident of Malabar, 
who held certain forest rights in a forest in 
Malabar outside the original jurisdiction of 
the Bombay High Court sold them to the 2ad 
Defendant a firm of merchants at Bombay, 
who again sold the same to the 1st Defendant. 

In a suit by the plaintiff against both defen¬ 
dants for recovery of the balance of unpaid 
purchase money, he prayed for a declaration 
that he was entitled to a charge on the pro¬ 
perties sold and for sale thereof in default of 
payment of the decree amount. 

The Defendant contended inter aUa that 
the forest being outside the jurisdiction of the 
Court, the Court had no jurisdiction to grant 
the prayers relating to the immoveable pro¬ 
perties. A preliminary issue was joined on 
the question of jurisdiction and the Court 
delivered the following 
10-182 


JUDGMENT , —This issuo oompriseB two 
main questions, 

(i) Whether, as ruled in Jlolhar v. Dadabhai 
Gursetji Ashburner (1), this Court, has, under 
Ci. 12 of its Letters Patent, jurlsdiotion in 
personam in regard to lands outside the origi¬ 
nal jurisdiotioD of this Court; and 

(ii) If so, whether this suit is one in which 
such jurisdiction can properly bo exercised. 

In regard to the first point I think the 
answer should be in the affirmative, for the 
following reasons :—' 

(a) The deoision in Holkar v. Dadabhai fl) 
is one that prima facie binds me sitting as a 
Judge on the Original Side of this Court, and 
unless it is shown to have been overruled, or 
shaken to an extent that ought to prevent me 
from following it, I am bound by that deci¬ 
sion. In Sundara Bat Sahiha v. Tirnmal 
Eao Sahib (2\ it is said that the authority of 
this deoision and of Sorabji Curseiji sett v. 
Eattanji Dossohhoy Karam (3) is consider¬ 
ably shaken, if they arc not overruled 
by the later deoision in Vaghoji y. Camaji (4). 
But there are really five distinct questions 
involved in these cases, viz. 

1. Whether a suit * for land ’ within the 
meaning of this Cl. 12 is confined to a suit 
for the recovery or delivery of land. So far as 
Bolkar v. Dadabhai (1) might be said to sup¬ 
port this view, it is no doubt shaken by 
Vaghoji v. Gamaji (4) bub Jenkins, C. J. points 
out at pp. 254-6 that really the deoision in 
Bolkar s case (l)iB nob based on any such view. 

2. Whether a suit ‘for land’ extends to a 
suit where the purpose is to obtain a declara¬ 
tion of title to foreign land. This is decided 
in the affirmative in Vaghoji v. Gamaji (4) but 
is not dealt with in the other two oases. 

3. Whether the High Court of Bombay has 
all the powers of a Court of Equity in England 
for exercising jurisdiction in personam in 
regard to land outside the jurisdiction. This 
was directly decided in the affirmative in 
Bolkar's case and Jenkins G. J. (1), in Vaghoji 
V. Gamaji (4) takes that decision as binding (see 

II) 14 B. 953 ; 7 Ind. Deo. (N.S.) 6J6. 

(2) 8 Ind. Oas. 980; 88 M. 131; 20 M. L. J. 103: 
6 M. L. T- 263. 

(8) 22 B. 701; 11 Ind. Deo. (N.S.) 1050. 

(4) 2)B 21);GB3 m* L. F. 958. 
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afc page 255) : so fcbe bwo previous Bombay 
decisions are certainly not overruled or shak¬ 
en, so far as they proceed on deciding that 
question in the affirmative. 

4. If so, whether such jurisdiction exists, 
even though the defendant does not reside or 
carry on business or personally work for gain 
in Bombay. This is impliedly decided in the 
affirmative by Ilolkar*s case (l), for the defend¬ 
ant there did not reside or trade or carry on 
business in Bombay (see at pages 354-5), 
though no reference to this point is made in 
the judgment ; it is also decided affirmatively 
in Sorahji v. Rattonji (3\ but merely on the 
basis of previous binding authority. The point 
is not referred to in Vaghoji v. Camaji, (4) so 
these decisions cannot be said to be affected by 
that case. They are no doubt affected by the 
criticism that a Court of Equity in England 
does not ordinarily exercise snob jurisdiction 
in personam, except against persons residing or 
carrying on business within its jurisdiction. 
There are, however, exceptions snob as one 
referred to in Jenney v. Mackintosh (5) and 
Duder v. Amsterdamsch Trustees Kantoor (6), 
compare Dicey’s Conflict of Laws, 3rd Edition 
page 226, foot-note (gf), and Rule 60, pages 
250-278. 

In the unreported case of Venkairao Sethu- 
pathy V, Khimji Assur Virji (7) the Court of 
Appeal has held that such jurisdiotion does 
exist, nob only in oases where the defendants 
or some of them reside permanently within 
the jurisdiction but in cases where, according 
to the provisions of the Letters Patent, they 
have been lawfully caused to appear upon 
summons and where the cause of action or 
part of it has arisen in Bombay. It is, how¬ 
ever, open:to question whether this does not 
go further than the corresponding law in 
England which seems to allow of such 
extended jurisdiotion outside the Court’s 
territorial jurisdiotion only when there is 
already one defendant who resides or carries 
on business in England: of Dicey’s Conflict of 
Laws, 3rd Edn,, Exception 7 at p. 266. 

6. Whether such jurisdiction can be exercis¬ 
ed to the extent of passing a decree which 
may affect the possession or control of the 

(6) (1896) 38 Oh D 696; 55 L.T. 788; 36 W.R. 181. 

(6) (1902) 2 Oh. 132 ; 71 L. J. Oh. 618 ; 87 L T* 

22 ; £0 W. R. 651. 

(7) 80 Ind. Oas. 4i2; 26 Eom. L. R. 685. 


foreign land, eg., by ordering a mortgage 
debt to be realised by sale of the land. 
This is answered in the affirmative by the 
decision in Eolkar’s (1) and Sorahjis (3) cases; 
but the question is not directly dealt with in 
Vaghoji v. Camaji (4) though some remarks in 
the judgment as to the limitation on the juris- 
diotion exercised by a Court of Equity in Eng¬ 
land (at pages 256-7) may bo said to weaken 
the authority of those decisions. On the other 
hand the judgment in Venkatrao Sethupathy 
V. Khimji Assur Virji (7) holds that such a 
suit is not a suit for land. 

Therefore, it seems to me that the decision 
in Holkar's case (1) is not affected by Vaghoji 
V. Camaji (4) except in regard to points (l) and 
(5) and that it is oonflrmed in regard to point 
(3), which is the main question now before 
me. Nor, for the reasons given in my inter¬ 
locutory judgment No. 1, do I think that the 
Bombay deoisions have been overruled by 
the Privy Counoil in Ha/rendra Lai Boy 
Choivdhuri v. Hari Dassi Debi (8). 

(5) On the contrary it seems dear that there 
are two oases where such jurisdiotion in per¬ 
sonam has been exercised by the Madras and 
Calcutta High Courts respeotively, and the 
Privy (Jounoil have held that the High Courts 
had jurisdiotion to do so. In Nistarini Dassi 
V. Nundo Lall Bose (9) the Judge pointed 
out that in regard to the lands in suit he was 
exercising this jurisdiotion in personam, and in 
the same case on appeal bo the Privy Council 
Benode Behary Bose v. Nistarini Dassi (10), 
at page 191, the Privy Council approved of 
this, saying 

The High Court of Calcutta, in its Ordi¬ 
nary Jurisdiotion, had a right to order ad¬ 
ministration of this estate, and, as anoilliary 
to Buoh an order, to set aside deeds obtained 
by the fraud of the executor. Nor does the 
oiroumstanoe that a decree bad been granted 
by the Court of the 24-PerguDnah8 making a 
fraudulent award an order of Court protect 
that decree from the jurisdiction of the Cal- 
oubba Court, when redressing that /raud. In 

(8) 23 Ind. Cag. 687 ; 41 I. A. 110; 16 Bom 
L. R. 400 ; 27 M. L. J. SO; (1914) M. W. N. 462; 16 M. 
L. T. 6 ; 18 C. W. N. 817 ; 19 0. L. J. 484 ; 12 A. L. 

J. 774 ; 1 L. W. 1050 ; 41 C 972 (P 0.). 

(9) 26 0. 891 at pp. 921. 922; 8 0. W. N. 670 ; 19 
Ind. Deo. (N.S.) 1171. 

(10) 38 0 180 ; 2 0. L. J. 189 ; 9 0. W. N. 961; 
16 M. Li. j. 881; 7 Bom. L. R. 887; 82 I. A. 198 (P.O.). 
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like manner, their Lordships consider the Cal- 
outta High Court entitled, tor the due ad¬ 
ministration of the estate, to set aside leases 
of land outside the territorial limits ot their 
iurisdiotion, those leases having been made as 
an inoident ot the same traud. " 


Similarly in another administration suit, 
■Srinivasa Uoorthy v. Venkata Varada Ayyan- 
gar, (ll), the judgment ot Subramania 
Ayyar, J. shows that similar jurisdiction in 
personam was exercised by the Madras High 
Court in regard to land outside Madras, 
and the High Court’s jurisdiction was con¬ 
firmed as “ too plain for argument" by the 
Privy Council in the same case on appeal: 
Srinivasa Moorthy v. Venkita Varada Aiya^i- 
gar (12). I may further refer to the remarks 
of Sir Arnold "White C. J. in his judgment in 
Srinivasa Moorthy v. Venkata \arada Ayyan- 
gar (11), that the law ot England may be looked 
to for the purpose of ascertaining the intention 
of the legislature in enacting clause 12 of the 
Letters Patent, which support the decision in 
Eolkar v. Dadabhai (1). 


(c) A point to be remembered is that clause 
12 ot the Letters Patent is similar in language 
to section 5 of the first Civil Procedure Code 
of 1859, and the close connection between the 
two is pointed out by Jenkins, C. J. in Sud.am‘ 
dih Goal Co. hd. v. Empire Coal Co. hd. (13), 
The provisions of this section 5 were changed 
in the next Code oC Civil Procedure, Act X ot 
1877, section 16 of which was enacted in aU 
most the same terms as the present section 16 
of the Code of 1908. This in effect gives a 
definition of the expression suits for the land , 
but contains a proviso which substantially al¬ 
lows the jurisdiction in personam in regard to 
foregin lands, such as is referred to in Eolkar v. 
Dadabhai (1). It was with reference to 
section 5 of the Code of 1859 that it was ru ¬ 
ed in Yenkoba Balshet Kasar v. Bambhaji- 
valad Arjun (14), and in John Young v. 
Oalavilly Bamaiya (15), that such jurisdiction 
in personam could be exercised by a roonossi 


(11) 39 M. 239 at p. 241 : 1 M- L- T. 71 : 16 M. L. 

im 11 Ind. Gas. 447; 3^ m 

741 : 8 A. L. J. 774 ; 13 Bom- 1 - 1'. 52' ; ( 91D 2 » • 
W. N, 876 ; 14 0. L J. 64 ; 91 M. L- J . 10 M. 
L. T.268. 

(13) 31 InA Cas 681; 42 C. 942 at p. 95'- 

(14) 9 B. & a B. 12. 

(16) 8 M. H. 0. B. 186. 


Court, and the legislature has dearly endorsed 
tliat view. As pointed out in the largumenfcs 
of Latham, Advocate-General, in Eolkar v. 
Dadabhai il), (at page 356), this Court has 
always since Yenkoba v. Bamhhaji (14) exercised 
this jurisdiction in personam ; and it would be 
a strange anomaly if the High Court is de¬ 
prived of the power of exercising this valua¬ 
ble form of eQultable juriediction, in couse- 
Quouoe of strict construction of the words 
'suits for land' in clause 12 of the Letters 
Patent, while a moffussil Subordinate Judge's 
Court is allowed to exercise such jurisdiction. 
(Compare Kashinatk v. Anant (16) and Diirga 
Das V. Jai Narain (17). It seems to me that 
the effect of the decision in Eolkar v. Dada- 
bkai (1), and the settled practice of this Court 
in regard to that jurisdiction is to add a proviso 
to clause 12, similar bo that contained in sec¬ 
tion 16 of the Civil Procedure Code of 1908. 

(cf) It is not necessary for me to consider 
whether a suit to enforce a charge on im¬ 
moveable property cannot be said to be one 
within this personal jurisdiction, inasmuch 
as in such a case the relief sought cannot 
be completely obtained by_ personal obe¬ 
dience of a defendant residing or carrying 
on business in the jurisdiction, but in the 
last resort entails a sale of the land in or¬ 
der to enforce the charge. Nor need I en¬ 
ter into the wider question (5) that I have 
mentioned in the para, (a) of this judgment. 
The only relief affecting the land which is 
sought in this suit is the deolaratiou of a 
charge upon it and it seems to me obvious 
that such a declaration is, at the worst, on 
the same tooting as an injunction which can 
undoubtedly be issued in the exercise of this 
personal jurisdiction. If an injunction can 
be issued against the defendants restraining 
them from dealing with or disposing of the 
land in such a way as to obstruct or defeat 
this particular charge, ajortiori a declaration 
is a form of relief which can be given in ex¬ 
ercise of this jurisdiction in personam. It 
may be pointed out that one result of such 
a declaration would be to pub the plaintiff 
in the position of a secured creditor as 
against the defendant No. 1 Company, 
should it become insolvent or be wound up 

(16) 24 B. 407 : 2 Eom. L. B. 47 : 12 Ind. Deo. 

^ (17) 60 Io6* Cft9. 166 ; 41 A. 618 ; 17 A. L- J- 667* 
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and that is a rigbfc whioh might be of very 
considerable importance fco him in Bombay as 
against the liquidator who would have jurisdic¬ 
tion in regard to this land although it is out¬ 
side Bombay. Compare the proviso to section 
17 of the Presidency Towns’ Insolvency Act, 
(1909). Even if, as ruled in Webb v. Macpherson, 
(13) the plaintiff has a statutory charge upon 
the land different from the equitable vendor’s 
lien given by the English Law, still he would 
have the advantage of having had bis right to 
this charge adjudicated upon by a competent 
Court in a suit to whioh the Company is a 
party. This in oSect will simply declare an 
oblij 2 ation of the kind referred to in sections 91 
and 95 of the Indian Trusts Act, 1882, and is one 
which undoubtedly could be given by a Court 
of Equity in England. If I am wrong, then 
the question still remains whether I am not 
bound by the decisions in Holkars and Sorabjti 
c/is-is (3) as well as the unreported judgment of 
this High Court in Venhatrao Sethupathy v. 
Khimji Assur Virji (7), whioh has already 
been referred to. 

(e) No doubt defendant No. 3 is nob alleged 
bo reside or carry on business in Bombay, bub 
he is nob concerned with the relief sought in 
regard to the land, whioh now is held by the 
defendant No, 1 Company. Consequently the 
question (4) of those mentioned in para, (a) 
does nob arise. In any case admittedly he 
was a mere nominee of the defendant No. 2 a 
firm, and tho relief (if any) given would nob 
affect him. Even if the suit did involve the 
grant of relief against him, I should, I think, 
be bound by Bolkars (l) and Sorabji’s (3) 
cases, which are nob afteoted on this point by 
Vaghoji v. Camaji ( 4 ). 

(/) I would add that the view I now bake 
is not, I think, inconsistent with that taken 
by me in Yeshvadabat v. Janardhan Baghu- 
naih (19). When tho laud is situated in 
Bombay, a suit to declare a charge on it can 
be a suit for land ’ witiiin the meaning of 
clause 12 of the Letters Patent, so as to give 
this Court jurisdiction over the suit which it 
otherwise might not have (as in that case and 
in Sundara Bai Sahiha v. Ttrumal Bao 
Sahib (2). But when the land is situated 

(18) 31 0.67 atp. 73: SO 1. A. 233 I 8 C. W. N. 

40 ; 5 Bom. L. R. b38 ; 13 M. h. J. 839 ; 8 8ar. P. 0. 

J. 664. 

(19) 81 lad. Cas. 776 ; 26 Bom, h. B. IJ73: 
I92i; A- I. B. (B.) 141. 


outside the territorial limits of this Oourt’s 
jurisdiction, then the words ‘suits for land* in 
clause 12 must be read subject to the quali¬ 
fication or proviso that this Court has a 
jurisdiction in personam similar to that exer¬ 
cised by a Court of Equity in England, and by 
a moffuBsil Court under the proviso to section 
16 of the Civil Procedure Code of 1908. If this 
distinction is borne in mind, it seems to me 
that much of the difficulties and of the ap¬ 
parent inconsistencies that surround rulings 
regarding the words ‘suits for land* in clause 
12 disappears. I recognise that the addition 
of such a qualification or proviso is outside the 
ordinary canons of interpretation of a statute 
or other enactment like clause 12 of the Let¬ 
ters Patent, but it is a modification of the 
language to meet the intention of the statute— 
or at any rate what is said by authority bind- 
ing upon me to have been its intention whioh 
is of the kind referred to in Chapter IX of 
Maxwell on the Interpretation of Statutes, 3rd 
Edition, pages 319-22. And it has behind it 
the authority of being a received oonstruotion 
in this High Court for a large number of 
years, and of confirmation by the legislature 
in regard to the similar provisions of section 6 
of the CWn Procedure Code of 1869, as com¬ 
pared with the provisions of section 16 of the 
subsequent Codes. Clause 12 is pub in very 
condensed language and it has been expanded 

vis.t the received oonsbraobioD 
as to its being read as if the part now under 
conetruotion ran as follows;—"(a) In the 
case of suits for land or other immoveable pro¬ 
perty, Buoh land or property shall be situated 
wholly, or in case the leave of the Court shall 
have been first obtained, in part within the 
local limits of the ordinary original jurisdic¬ 
tion of the said High Court." See Balaram 

Gownd/flZ V. Bansilal 
(.21) This exemplifies how it may be legitimate 

to amplify the words of clause 12 in the way 
I seek to do. 

Order accordingly. 

(30) 92 B. 922 : 11 Ind. Deo. (N.B.) 1198. 

181) 77 Ind. Cas. 931 ; 28 Bom, L. B- 1049 at p. 
1064 ; 40 B. 219. 
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MADRAS HIGH COURT. 

Civil Appeal No. 356 op 1921. 

July 25, 1921. 

Present :—Mr Charles Gordon Spencer, 

Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 

K. R. SWAMINATHA IYER and another 
—Plaintiffs—Appellants 

versus 

A. RAMIER AND others—Defendants— 

Respondents. 

Specific Belief Act {1 of 1371). s. 42^rroviao~Suii 
fc.r office _ No prayer for possesaion — litaintainobtiilij- 

Tn a suit for an offioa tho plaintifl is nob bound to 
ask for poaseeaioa of prop:cbid3 relating thereto, 
[p. 1066, ool. 3.] 

Kunj Behari v. Herahl, 38 B. 567 at 

p. 671; 6 Bom. I>. R. 475 : Rajagopal Naidu v. 
Ramaeubramania Iyer, 74 Ind. Ca^. 1^’8 : 46 M. 782 ; 
46 M. L. J. 274 18 L. W. 326 ; (1923) M. W N. 

660 : 88 M. L. T. 21 : (1923) A. T. R. (M) 19 ; Bavia- 
dose V. Sanwnautha Rao, 12 Ind. Cas. 419 ; 21 M. L. 
J. 962 : 10 M. h. T. 856 : (1911) 2. il. W. N. 887 ; 86 
M. 864» relied on. 

RatnasabhabathiPillai v. Ramastvami Iyer, 6 Ind. 
Oaa. 630 : (1910) M. W. N. 1 H ; 7. M- L. T. 311: 20 
M. L. J. 801 ; 98 M. 452, distinguished. 

Where the plaintifis sued foe a declaration that 
they ware the trustees of a temple lawfully appointed 
by the Deyastanam Committee and for a direction 
that deieodaDts should b3 maflo to restote the office to 
them and for an injuaotion restraining them from lo- 
terfering with the exercise of their duties as trustees , 

Held, that the suit as framed was properly main¬ 
tainable without a prayer for possession of the trust 
properties and that proviso to s. 42 of the Speoino 
Belief Act did nob operate as a bat to the suit, 
[p. 1054, ooL 2.] 

Per Chief Justice.^k trustee, claiming only a 
right to administer a certain trust should not e 
oompelled to sue for physical possession of sn tne 
trust properties against defendants who claim on y 
a similar right of management and should not oe 
oompelled to pay stamp duty calculated on the total 
value of the endowments of the trust, [p* lOoo, o 
and p. 1054, ool. 1.] 

Per SwmcaAi Ipsiipar, J—When the *? 

whether a suit as framed is maintainable or 
has to be looked to is the plaint and the plaint 
Cp 1055, ool. 1.] 

Appeal against tho decree of the Court of 
the Subordinate Judge, Kumbakonam, in U, 

No. 33 of 1918. ^ o 10 

The Mvocate^Qeneral and Mr. T. S. Uama- 

swami Iyer, for the Appellants. 

Messrs. T. B. Bamachandra Iyer and 
N. i. Krishna Iyer, for the Respondents. 


JUDGMENT. 


Spencer, O. C. J. —Tho plaintiffs brought 
this suit for a declaration that they and tho 
iBb dol'cndant were the lawfully appointed 
trustees of tho temploof Sri Umamaheswara- 
swami in Thiruvalam villago of Mayavaram 
Taluk ; and they prayed for a direction that 
tho defendants Nos, 2 and 3 should be made to 
restore the office of trustee to them and for 
an injunction restraining them from inter¬ 
fering with the exercise of the plaintiffs and 
1st defendant of their duties as trustees. 
They valued tho relief asked for at Rs. 5,600. 
The basis of their title was the order of the 
Devastanam Committee made in January 1916 
appointing the plaintiffs and 1st defendant as 
trustees. The Ith and 7th issues in the suit 
raised the question as to tho Devastanam 
Committee’s jurisdiction and the right of the 
plaintiffs derived from their order of appoint¬ 
ment. 

The lower Court, without deciding these 
important issues, dismissed the suit as not 
maintainable on the ground that the plaintiffs 
did not ask for possesion of the temple and its 
properties, quoting the authority of Baina- 
sabhahathi Pillai v. Bamaswami Iyer (1). 
In my opinion the Subordinate Judge should 
not have dismissed the suit upon this prelimi¬ 
nary point without trying the other issues. 
In Knni Behari v. Keskavalal Eeralal (2). 
Sir Lawrence Jenkins, C.J., quotes section 42 
of the Specific Relief Act and points out that 
nothing is said about the dismissing of a suit 
in the proviso which is in these terms 
“Provided that no Court shall make any such 
declaration where the plaintiff, being able 
to seek further relief than a mere declaration 
of title, omits to do so”. In the present 
libi<»ation the plaintiff is asserting his right 
to an office of trust. He does not claim any 
proprietory interest in the temple. As I 
pointed out in the order of reference m 
Bajagopal Naidu v. Bamasubramama Iyer 
(3) it would be preposterous that a trustee, 
claiming only a right to administer a certain 
trust should be compelled to sue for physical 


(1) 5 Ind. Oaa, 680 ; (1910) M- W. N. 112 ; 7 fil. 
. T. 311 : 20 M. L. J. 301; 33 M. 462. 

28 B. 667, at p. 671 ; 6 Bom. L. B 476. 
i8) 74 Ind Oas. 198; 46 M. 782; 46 M L. J. 
r4; 18. L W. 326 ; (1928) M.W.N. 660 j 83 M. L. 
. 21; (1928) A. I B. (M) 19. 
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possession of all the trust properties against 
defendants who claim only a similar right of 
management and that he should be made to 
pay stamp duty calculated on the total value 
of the endowments of the trust, which were 
in that case valued at two lakhs of rupees. 
In the case of temples, owning very extensive 
and valuable lands, of which there are many 
in this Presidency, no one v/ould undertake 
the duties of a public trustee if such a burden 
were placed on him before entering his office. 
In the present instance the plaintiffs, while 
claiming the restoration of the office to 
themselves and the 1st defendant, asserted in 
their plaint that the ownership of the temple 
was vested in the deity, that they had only a 
right of managing the temple affairs, and 
that the temple lands were in the possession 
of tenants who would attorn to whomsoever 
might be declared to be the lawful trustees, 
ihe Ist defendant set up the right of the vil¬ 
lages in contradistinction to the Devasthanam 
Committee s right to manage this temple, the 
^nd and 3rd defendants denied the right of 
the Devasthanam Committee to interfere in 
the affairs of this temple, denied also that 
the ownership of the temple vested in the 
deity, and set up a right of adverse possession 
as against the Devasthanam Committee The 
lower Court omitted to decide issue 5 which 
relates to the claim of the defendants that 

the Committee’s right, if any. had been lost 
7 possession. The maintainability 

of the suit must depend upon the allegations 
m the plaint and these allegations have not 
been disproved by evidence. Batnasabha- 
oatni Pillai v. Bamaswami Iyer (l) 

lelied on by the Subordinate Judge was 
a suit against the Devasthanam Committee 
by a plaintiff claiming to be a trustee to 
recover damages for wrongful dismissal. In his 
plaint he mentioned that the defendants Nos 
tt and 9 bad illegally taken possession of the 
temple lands and leased out the fishery in the 
tank and collected rent. The plaintiff in that 
case having, for reasons best known to 
nimself, combined two actions in one, namely, 
one action against the temple Committee for 
the restoration of his trustee's office and 
for damages, and a second action for the 
recovery of the trust properties against 
persons who had wrongfully dispossessed him 
of such property, was bound to ask for the 
relief of possession of the temple properties to 


which he asserted a present right of posses¬ 
sion. On the allegations in the plaint in that 
suit it may have been right to require the 
plaintiff to add a prayer for possession of the 
lands and if he refused to do so, his suit might 
have been dismissed. But he was not bound to 
sue for possession of the lands before he was 
restored to office. If he had chosen to strike 
out from his plaint his statement as to the part 
played by defendants Nos. 8 and 9 he might 
have waited till he was restored to his office of 
trustee, and he might then have brought a 
separate suit on behalf of the trust to recover 
the trust properties which had been wrongfully 
alienated. The facts of the present case closely 
resemble those in Bamadoss v. Hanumanthu 
Bao (4). In that case also it was stated in the 
plaint that the temple properties were in the 
possession of tenants who were ready to pay 
rent to whomsoever held the office of Dkar- 
viakartha and the learned Judges adopting the 
reasoning of Sir Lawrence Jenkins in Kunj 
hehan v. KeskaavlcU Beralal (2) held that on 
the allegations in the plaint, which had not been 
traversed, the suit was maintainable and that 
the proviso to section 42 of the Specific Belief 
Act was no bar to its maintainability. In my 
judgmenti that case was rightly decided although 
the difference between Bs. 10 and Es. 2,600 
in the plaintiff's valuation of the injunction 
does not really affect the question. I think 
that we should follow it, as it is in accord¬ 
ance with Kunj Behari v. Keshavlal Hero- 
lal (2) which correctly expounds the effect 
of the proviso to section 42 of the Specific 
Relief Act. The question whether this 
temple is under the control of the Devastha¬ 
nam Committee or belongs to the villagers will 
have to be decided, also whether the right of 
the Devasthanam Committee has been lost on 
account of adverse possession by any of the 
defendants. Also it must be decided whe¬ 
ther one or two trustees can act alone 
if the appointment was of three trustees 
and one does not accept the office. The 
appeal is allowed. The order dismissing 
the suit is set aside and the suit is remanded 
for trial on its merits. Costs of the appeal to 
be borne by the respondents (defendants Nos. I 
to 3), Costs in the lower Court to abide and 
follow the result of the suit. Appellants are 
entitled to refund of Court-fee on this appeal. 

(4) 12 Ind. Cas. 449 ; 91 M. I.. J. 953 :10 M. Ii. T. 

866 ; (1911) 2 M. W. N. 887 ; Sg M. 864. 
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Srinivasa Iyengar, J. —I asroo wifcii th-' 

judgment) of my Tjord feho Chief Tustioo. Tlio 
question with regard to the mainfcainalulity 
of the suit as framed was tried originally by 
the learned Subordinate .Tndgo as a prolira¬ 
inary issue. For some reason not clear on 
the record instead of coming to a decision on 
the issue, ho called upon the parties to pro¬ 
ceed with the trial of the suit adducing 
evidence and ultimately, after the wliolo 
hearing was over, dismissed the suit on the 
preliminary ground originally raised regarding 
the maintainability of the suit itself, holding 
that it was not maintainable. 

When the question is whether a suit as 
framed is maintainable or not, what has to be 
looked to is the plaint and the plaint alone. 
Beading the plaint in this case, it is clear that 
it is both in form and in substance a suit for 
the recovery of an office. The case of 
Eatnasahhapathi Pillai v. Eaynasioami Iyer 
(l) was relied upon by Mr. T. R. IJ^pima- 
ohandra Iyer, the learned Vakil for the 
respondents, as an authority for the position 
that all suits for an office are suits for a 
declaration and that in all such suits, thereforn, 
if the plaintiffs should he able to seek by 
way of further relief possession of the property 
relating to the office and omit to do so, the suit 
would not be maintainable. It is possible, 
and perhaps also easy to frame a suit which is 
in substance one for an office as a suit in form 
only for a declaratory decree and injunction. 
If in such cases any question should arise with 
regard to the frame of the action, it would 
necessarily follow that the suit may be looked 
upon merely as a suit for a declaration, and 
all the rules applicable to declaratory suits 
would also be applicable thereto. But a siiit 
for an office is a well-known form of action 
and, from the earliest times, all the Cou^s 
in this country and their Lordships of the 
Judicial Committee have frequently referred 
to such suits. 

In explanation to section 9, Civil Procedure 
Code, the legislature itself has referred to a 
suit for an office as contradistinguished from 
a suit in respect of property. Suits for pro¬ 
perty BO called are themselves really suits on y 
for the establishment of certain rights over 
property. An office, though intangible, is so™®' 
thing recognised by the law which attaches to 
the office certain rights and duties. In the ^se 
of Batnasdbapathi Pillai v. Eamaswamy ly^ 


(l) it is clear not only that the action was in 
form for a declaratory decroo hub that the 
question whether, though in form the suit 
was for a declaration, it was not in substance 
a suit for an office does not appear to have 
been cither argued or considered. The learned 
Judges took the form of the action as they 
found it and laid down the law as applicable 
thereto. Though the decision is undoubtedly 
an authority for the position that the plaintiff 
in a declaratory suit should also ask for 
possession, if he is able to ask for such 
possession, it is scarcely an authority for the 
proposition contended for that, when in form 
a suit is for an office, it ought to bo deemed 
bo be merely a suit for a declaration and dealt 
with accordingly. 

The real difficulty with regard to th© whole 
question would appear to have arisen by a 
certain observation of their Lordships in the 
case of Bamdoss v. Banumantha Bao (4). 

The real ground of decision, as I under¬ 
stand it, of Bamdois v. Banumnniha Bao (4) is 
that when the suit is for an office, the plaintiff 
need not ask for possession of properties re¬ 
lating to the office. But their Lordships in 
their anxiety to distinguish the case before 
them from the case of Bainasahapathi Pillai 
V. Bamasivamy Iyer (l) have referred to certain 
circumstances in the case before them. These 
were that, in the case with which they were 
dealing, the injunction was valued at a sub¬ 
stantial amount. It is difficult to see what the 
valuation of the relief has to do with the 
frame of the action except as indicating that, 
as a suit for an office, it is capable of indepen- 
dent valuation by the plaintiff. The second 
ground of distinction by the learned Judges 
referred to is that it was stated in the plaint 
before them that the temple properties were 
in the possession of tenants who will pay the 
rents to whomsoever holds the office of 
Dharmakartha and that such statement was 
not traversed in the written statement and 
should, therefore, be accepted as correct. 

Their Lordships proceed to say that if, 
therefore, the plaintiff gets possession of the 
office of Dharmakartho, the tenants will pay 
the rents to him, and the plaintiff will obtain 
possession to which he is entitled ; that is 
right to collect rent. It is difficult to 
understand how the mere willingness of the 
tenants to attorn to the rightful holder of 
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the office can affect the question whether or 
not the plaintiff is able to ask for further 
relief by way of possession. I do not 
uivlerstanfl their tiordships to have signihed 
that in such circumstances it would be 
impossible for the plaintiff to ask further 
relief by way of possession or such possession 
as it is susceptible of. , 

The third ground of distinction relied upon 
was that, in the case of Ratnasabapathi PiJlai 
V. Bamasami Iyer (l), and the cases relied on 
in that judgment, possession of the property 
may be said to have been adverse to the 
plaintiff and would have continued to be 
adverse even after the plaintiff had obtained 
the declaration sued for. 

It is very doubtful if such a ground of 
distinction is warranted by the terms of the 
proviso in section 42 of the Specific Belief Act. 
But their Lordships proceed further referring 
to the case of Kunj Behari Prasadji Purusho- 
tham Prasadji v. Keshavalal Hiraglal (2) and 
quote with approval the observation of the 
Chief Justice, Sir Lawrence Jenkins: “ How 
would practical effect be given to an award of 
possession of an office otherwise than by pre¬ 
venting interference with the rights of which it 
is made up ? ” Further on, the learned Judges 
observe as follows:—“ The lands attached to a 
temple do not belong to a Dharmakartha, 


who is merley the manager, but belong to 
the temple or idol, the Privy Council having 
held that an idol may be regarded as a judi¬ 
cial person capable of holding property.” 

As I read and understand, therefore, the case 
in Bamadoss v. Hanumantha Bao (4), the real 
principle underlying that decision is based 
exactly on the considerations so clearly 
and forcibly set out by the present Officiat¬ 
ing Chief Justice in his order of reference 
to a Full Bench reported in the case of 
Bajngopal Naidu v. Bamasubramania Iyer (3), 
Further it is significant that, whereas the 
learned Judges that decided the case of 
Bamadoss v. Hanumantha Bao (4) approved 
of the case of Kunji Bihari v. Keshavdldl 
Hiralal (2) the learned Judges who decided 
the case of Ratnasabapathi Pillai v. Bama^ 
swamy Iyer fl) have disapproved of the same. 

I, therefore, prefer to regard and follow the 
case*of Bamadoss v. Hanumantha Bao (4), 
as a direct authority for the position that, in a 
suit for an office, no possession of the proper¬ 
ties relating to the office need be asked. 

I, therefore, respectfully agree to the order 
proposed. 

V. N. V. Appeal allotoed, 

Case remanded. 


END OP VOLUME 80. 
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Abat^mont of appcal—Cosls incunx'd bfi uppd- 
lant in Ti'ial'Court, effect of. . 

Where an apjjcal abates as repirds an Dijunt'- 
tion sought for, it abates also as regards llie costs 
incurred by tlie appellant as a conse([iunu-e of the 
dismis&il of his suit. R D- Sakiat r. 

2 R. 91; (1921) A. 1. li. (U.) 217; .‘i Bur. L. 

of rent—Kevouue, roniisiou of-Lcssc''. 


whether tenant. See Auha Tenancy Act, ss. 4. 

AcKnowIecIgmsnt- -Accounts, suit^ for—Admis¬ 
sion that accounts must be taken. ^ccLimhati . 

Act s 19 oo& 

-^ of liability—Acknowledgment written by 

agent bearing name of principal, u nether su 
cient. See Limitation Act, s. 19 

Acts—General. 

Act 1811-XIX. See Sl’CCESsios iBkoi-ekty Bko- 

TECTioN) Act. 

- 1860--XXI. See Societibs Registration act. 

- 1865-111. See Carriers Act. 

1865—X. See Succbssion Act. 

1869— IV. See Divorce Act. 

1870— VII. See Cocut Fees Act. 

1871— XXIII. Sec Pensions Act. 

1872_I, See Evidence Act. 

1872— IX. See Contract Act. 

1875—IX. See Majority Act. 

1877—1 Sec Specivic Relief 
1881_V. See Probate anu AdminisIua 

Act. 

1881— XXVI. See Negotiable Instrcments 

Act. 

18S2-II. See Trl'sts Act. 

1882— IV. See TnANSFEU ot 1 ROPbim 

1882— V. See Kaskmrsts Act. 

1882-XV. See Presidency bMALL Oai 

Courts Act. ri.ivp 

1887—IX. See Provincial Small - 

Courts Act. 

1889 

1890 

1890—VIII. See Guardians 
1890-IX. See Railways Act 
1894—1. Sec Land Acquisition / ct. 

1897—IX. See Provident ’ 

1897—X. Sec General CL.vLofca .A • 

1899—11. See Stamp Act. 

1899 -IX. See Arbitration Act 

1907 — UI. ,S^ Provincial 

1908 — V. See Civil Proced^i^ Co . 

1008 —IX. See Limitation act. 

1908—XVI. See Rboistration aci. 


Acts General—eoncld. 

Act 191)9-111. See Presidency Towns Insolvency 

Acr. 

_1!)12 11'. See Lunacy Act. 

. p)i:{ VII. See CoMWNTEd Act. 

_ 1918-Vn. See In( omk Ta.y Act. 

_Sec Provincial Insolvency Act. 

_ pj2i> -xi. Sec l.NCOME Tax Act. 

Acts - Bengal. 

_.. 1817-IX. Sec Bengal Alluvion and Dilu* 

vioN Act. 

_1^85 VIII. Sec Beng.\l Tenancy Act. 

1920 -HI. See Calcutta Rent Act. 

Acts—Bihar and Orissa. 

1876—4’I. See Chota Nagpur E.ncumbeued 

Kstatbs Act. 


1879- 

1879 

1880 
1901 

1906 

1918 


Acts-Bombay. 

-V. See Bombay Land Revenue Code. 
•-XV11. See Dekkhan Agriculturists' 
Relief Act. 

_I See Khoti Settlement Act. 

-HI. See Bombay District Municipal 

\CT. 

II. See* Bombay Mamlatdars' Courts 
\CT. 

II, See Bomb.vv Rent (War Restric- 
TioNsj Act. 

Acts-C. P. 


18QS -XI Sec C. P. Tenancy Act. 
1920- I. 'b’ce C. P. Tenancy Act. 


I —X A. 

Courts Act. . - 

9-VII See Succession Gkrtificatk Act. 

0_VI. See Charitable \cr.‘- 

^ ,Vi;T AND VaRD.-' 


1862 

1860 

1800 

1920 


1887 

1918 


Acts- Madras. 

.IV. See iUi.uAs Bnfr.anchisep Inams 

\(!T. 

..IV. Sc.’ M.u'Ras Enfranchised Inams 

Act. 

-VllI See M.vdras Inams Act. 

-V. See Madras District Mu.NiciPALr- 
ties Act. 

Acts-Punjab. 

--XVH. See Punjab Land Hp.vknus 
Act. 

-VI. See Punjab Courts Act. 
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Adverse possession—concld. 


Act IbOO - I. See Ori'H JCstates Act. 

187()— XVIII. See Oriin Laws Act. 

- 1S78 III, See Oi’dh Local Kates Act. 

— - 18/!)—XIII. See OroH Civil Courts Act. 

1^^C XXII. Sec OuDH Kent Act. 

— - 18:)0 III. See U. P. Court of Wards Act. 
— PJOl II. See^AoRA Tenancy Act. 

1901—III. See \\ P. Land Kevenue Act. 

- U)l(j II. See U. P. Municipalities Act. 

- 1921—1\ . See OuDH Kent (A.mkndmknt) Act, 

Regulations. 

Reg, 1H22 VH. See Hencal Land Kevenue 

‘Settlement Kigul.vtio.n. 
1827- Sec Bombay Kkoui.ation. 

Statutes. 

18li.'l (3 A 1 W illiaiu I\ , c. -111. See Judicial Co.m- 

-mittee Act. 

1915 1,5 A (> Geo. V, c. OL. See (Jovkknmfat of 

India Act. 


Adverse possession-I/L dK/ Imw—WUIow. ad- 

veme ponsessiun by- Property ae<piind, nuturt 

of. 

# 

WJiere a Hindu widow, who is only entitled tc 
maintenance out of a certain estate, takes posses¬ 
sion of the estate as against the reversioners whe 
are immediately entitled to it. her iiossession if. 
adverse as against the reversioners and after the 
lapse of the statutory period the title of the latter 
is flestroyed. 

A Hindu widow is not a life lenter but has a 
widow's estate, tliat is to say, a wido4v‘s estate in 
her deceased husband's estate. If possessing as a 
widow she possesses adversely to any one as tc 
certain parcels, she does not'acquire the parcels 
as i>tridha7i, but she makes them good to lier hus¬ 
band’s estate, and after lier death the jmreeJs pass 
to her husband’s heir. P C La.iwanti v. Safa (’hanh" 
22 A. L. J, 3(H; (1924) A. I, K. (P. C.i 12L 5 L li)*^ 
(1921) M. W. X. 112; 20 I,. W. 10; 2 P. f.. K. 215 
28 C’. W. X. 9G0; 20 Boin. L. K. 1117 73 f 


- of mortgagee against mortgago 

Kival mortgagors Possession of morto-agles 
whether adverse against each other- -Plea o 
adverse possession -Kight of Court to raise 
tnoto. See Mortgage 5 g 2 


^iortgage, void possession under--^ 
Mortgage, converted into sale, void—Possession 
whether adverse- Redemption, right of 
Where a person who is not the legal guardian of 
a iVluiiammadan minor executed a mortgage of the 
minor s properties on behalf of the latter and the 
mortgagee is put into jiossession of the properties, 
the mortgage is void and tlie mortgagee begins to 
])rc.scribe for a mortgagee’s title bv adverse pos- 
sessPMi. If subsequently, the same person converts 
the mortgage into a sale, the sale is equally void 
as against the minor, but the nature of the mort- 
gagoe’s possession is altered and from the date 
of the sale he begins to prescribe for a titl^' as 
full owner, and after the expiry of the statutory 

tliw minor's title to 
the properties is completely extinguished. The 

nuuyr does not obtam a j-iglu of redeniptiou on 


the sale being declared void, if the mortgagee has 
completed liis adverse possession of the absolute 
title by that date. M AmsA Bevi Amm.vl v. Kalan- 
DARSA Rowthek, 46 M. L. J. 501; (1924; A. I. R. (M ) 
'20 561 

-:---—, plea of, whether can be enter- 

S 1) A recorded co-sharer. See 
Jurisdiction of Revenue Courts 650 


-;- Possession of family property by 

one heir—Hostile title — Exclusion —A’on-pa?^!- 

cipatifni in profits. 

Possession or iKicupation of joint pro 2 )brty by 
one co-sharer does not constitute adverse posses¬ 
sion against any other co-sharer until there has 
been a disclaimer of the latter’s title by an 
open assertion of hostile title on, the part of the 
former. 

To prove title to land by adverse possession 
for the statutory period, it is not sufficient 
to show that some acts of possession have been 
done; the possession required must be adequate 
in continuity, in jiublicity and in extent to sho'v 
that it is possession adverse to the competitor; in 
other words, the possession must be actually visi¬ 
ble. exclusive, liostile, and continued during the 
time necessary to create a bar under the Statute of 
Limitation. 

M liat is sufficient evidence of exclusion must de- 
jicnd on the circumstances of each case. Mere 
non-jiarticipation in rents and profits Avould not 
necessarily of itself amount to an adverse posses- 
.sion, but non-participation or non-possession ina.v 
in the circumstances of a particular case amoimt 
to an adverse possession. Regard must be had to 
all the circumstances, and a most important ele¬ 
ment is the length of lime. S Bhagbhaki v. Khatun, 
16 S. L. R. 25 118 


- Proof — Adverse possession be¬ 
tween cosharers—Release by one co-sharer in 
favour of other coshai'eis, effect of. 

Where one of two co-sharers, equally entitled to 
the property, is in actual possession of a part of it 
and the other co-sharer is in constructive possession 
of the same and is also in actual possession of 
the rest, the circumstances do not establieli a 
title by adverse possession by one co-sharer against 
the other. 

A deed of release executed by a co-sliarer setting 
forth an existing title in the subject-matter of the 
release and accejited by other co-sharers Avipes off 
the adverseness of possession of the latter, if anv. 
O Chhotey Lal V. Hangman Singh, 10 0. & A. L. K. 

619 

---- Trespasser, transferee from—In¬ 
valid transfer—Limitation, operation of. 

A trespasser succeeding another under an invalid 
transfer can tack his possession on to that of the 
former so as to bar a suit for ejectment brought more 
than 12 years after the dispossession by the original 
trespasser. A Baijnath u. Ram Bilas* 12 

Agra Tenancy Act (11 of 190L, ss. 4, 51 —Rere- 

nue, remission of^Abatement of rent—Lessee, 
whether tenant. 

Where a remission of Revenue is made by Govern¬ 
ment owing to failure of crops, the tenant is entitled 




Vol. 80] 


GENERAL INDEX. 


1059 


Agra Tenancy Act—c«uid. 

toiin abatement of rent under section 31 of the Aj;ra 
Tenancy Act, even though he has expressly con¬ 
tracted not to claim abatement of rent imder su<-|j 
circumstancea. 

For the purposes of section .31 of the A^ra 
Tenancy Act, a ‘tenant’ includes a lessee. A Fathh 
Chand V . Murari Lal, 22 A. L. d. 73!) 8 

-8S. 10, 34, 58. See Sir right.s 899 


-S. 32 (2 )—Joint occupancy holdimj -Suit 

for ponsession of spedlic plots, u'licther mniutain- 
able—Joint tenants—Separation. 

There is no objection to joint tenants agreeing; 
among themselves to occupy and cultivate distinct 
parts of the joint holding, provided tliat their so 
doing in no respect prejudices the rights of the land¬ 
holder. 

When once co-tenants are in separate pos¬ 
session of separate plots out of the holding and one 
of the co-tenants is dispossessed, he is entitled to 
sue for specific possessi<m of llte jdots from which 
he is dispossessed, so long ns the suit is instituted 
against the co-tenants and not the landlord. 
possession does not in any way interfere 
rights of the landlord. A Ghasi r. Bharto 941 

-S. 159 Lambardar- Co-sharer—Revenue 

paid by lambardar on behalf of co-shar^>' 
—Revenue also paid by co-sharer direct into 
treasury — Lambardar, udiether cyititled to recover 

froyn co-sharer. , u ir t . 

Where a lambardar pays revenue on behalf oi a 

co-sharer under him and after payment by the 

lambardar the co-sharer also pays it direct into 

the treasury, without informing the lamba^-dai, 

the lambardar is entitled to recover from 

sharer the amount paid by him on his behalf. A 

Aishah V. Abdul Gha.m 

- Suit for profits ayainst Lambar¬ 
dar— Nealigence—Burden of proof. 

Where in a suit for profits against the lambardai 
a co-sharer wishes to charge tlie lambardar )e- 
yond what is admitted, on the ground that he has 
collected more, or might, but for gross negligent.e 
or misconduct, have collected more than what is 
admitted, it lies on the co-sharer to prove hoi\ 
much more the lambardar has collected oi mig 
have collected, but for his gr<^s 
misconduct, than is admitted. O Oasga 1 ' 

V. Bachchl* Lal, 9 O. & A. L. R. 910 

- S. 167. See ypEciric Relief ^g'l 

•-S. 194 (l)~Lambnrdar, Wict/ier ail agent 

of co-sharers—Rresumption—Contrary uirang- 

ment, e^ect of. 

If a lambardar sues a tenant either for ^ 

of rent or for ejectment, the presuniptu 

18 appointed as agent to act on .behalf 
co-sharers. Hut it is open to the j. i .. 

that in that particular ma/ia^ the 

tween the co-sharers is such that , “X 
cannot be created as an 0 S«at of ail tne to 

■harers. 


Agra Tenancy Act— cyncld. 

Where, Iherefoiv, the co-sharers have agreed to 
collect rent separately and not to appoint llie 
lambardar an agent on their behalf flie lambardar 
is not entitled to act as agent of all the co-sharers 
of the mnhal. A SiDDiG Ali r. Cha.vda 732 

Agreement to be bound by statement of third 
iuirt.\ - Admission by nominee of paity. See 
Compromise or SUIT 16 


-to lend money on mortgage—Suit on 

agreement, whether maintainable. See Specific 
Rixikf Act, s. 12 5 

Appeal (Civil) -Burden of proving judgment lobe 
wrong on appellant. 

in appeals (lie burden of showing that the judg¬ 
ment a]>pealed fiom is wrong lies upon the appsl- 
Innt. Jf all lie can sliow is nicely balanced 
calculations which lead to the equal possibility of 
the judgment on either the one side or the other 
being right, lie has not succeeded. 0 Makni Lal 
r. Mool Chand 

— Sew plca^Poinl of law patent on 


the record. 


A point of law which is patent on the record may 
be raised for the first time in appeal. L Jai Naraik 
i'. Ramji L.\l. (192:1) A. I. R- (L.J 608 181 

.. __Review of judgment Time spent 

in review, when excluded. See Limitation Aci, 
S.5 

Revision—Rower to investigate 


accounts filed by guardian--Court, whether can 
order payment of balance d'^® Disciplinaiy 
action, whether inconsistent with r'^medv by suit 
Order refusing to take action. See Guardians 
ani» Wards Act, ss. .'M (c) (dl. .15. .16, 4|.^4^ 

_Suit for declaration and conse- 

ciuenlial relief Relief limited to declaration- 
Court-fes payable. See VoruT I'EUs Act, s, / 

(iv; ic). ScH. 11. Art. U (m) 

_t*> whom lies - Deputy ComniiL- 

sioner invested with powers of tJubordinato Judf e 

- Order in insolvency matter, bee Rrovii^cial 

In-solvkncv Act, s. 75 (2) 8.58 

_wlietlier lies Application for 

view Di-smissal for default -Order refusing 
restore application. Sec Civil Rrocedckr 
cW, O. -XI.VII, H, 37 649 

_whether lies—Comjiromise of suit 

- C’ompromise, wbetJier can be accepted in pari 

- Order refusing to record compromise f^Rowe^ 

bv decree See Civil Rrocbdurk Code, 0. XAlIl, 
R .1, O.XLTII, K. 1 (m) 696 

__\vhelherlie8—Notice of attachment, 

absence of, ehect of-Sale, whether void-Ap¬ 
plication to set aside sale, nature of. See 
Civil Procedcre CouEi Ss 47, 0# aXI, bk. 


r 
to 
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INDUN CASES. 



Appeal (Civil)— concld. 

-, 'whether lies — Order granting 

permission to sell immoveable property. See 
Proiuti; and Administration* Act, ss. 86, 90 746 

-.whether maintainable—Stay of 

ex;-‘Cution proceedings—Costs, order as to-*- 
Kefusal to set aside order. See Civil Pro- 
CEDCRE Code, ss. 20, 47 39 

--- (Second) —Alternative title, whether can 

he set vp. 

A plaintiff may be permitted to succeed in 
second appeal on the basis of an alteniative title 
not set up in the. lower Courts where the facts 
established are so plain that prima facie it would 
be doing injustice to deny to him a right to 
which he is entitled on that basis. A Chhotky 
Lal V . Chandra Bhan, (1923) A. I. li. (A.) 176; 45 
A. 59 1041 

-Ancestal property—Burden of 

proof—-Presumi)tion—Finding of fact based on 
no evidence, whether binding. See. Ctstom--- 
Ancestral property 329 

-Burden of proof, when material 

-Finding of fact based on evidence, whether 
binding. See Evidence Act, ss. 101, 110 170 

--—--Construction of document, mean¬ 
ing of—Question of fact or laW“- Kvidence, mis¬ 
understood. See Custom— Si'CCBssioN 264 

---Damages—Finding of fact— 

Arbitrary finding. See Transfer of Property 
Act, 8. 100 2 97 

- Deed of contract—Different con~ 

tract alleged—Question of fact or law. 

A finding on the question whether the real con¬ 
tract between the parties was something different 
from that entered on the deed is one of fact and 
cannot be questioned in second appeal. L Kapur 
Chand r. Chet Ram, 5 L. L. J. 541; (1924) A. I. R. 
(L.) 26 494 

- Finding of fact based on docu- 

ment not proi’ed, whether binding. 

A linding of fact arrived at on the basis of entries 
in a register which are not proved by any evidence 
is not binding on the (’ourt in second appeal. L 
Sri Ram r. Ohanuo, 6 L. L. J. 204; (1924^ A. I. R. 
(L.) 470 705 

- Finding not based on legal eri- 

deiice—High Court, whether can interfere. 

Tlie High Court can, in second appeal, revise a 
finding recorded by the lower Appellate Court 
wliicli is not based on legal evidence. 

Where, therefore, a plaintiff rests his case upon 
establishment of title, the mere fact that the 
adjoining plot liappens to be a courtyard or outer 
compound of a hoa.se and belongs to a certain 
person does not sliow that the plot on which the 
nouss stands must also belong to that person and 
H rinding to that effect can be set asice in appeal. 
C Ahiuannaiu V. Naukndra IjAL 903 

---— Finding of fact based on inad¬ 
missible evidence. See Evidence 235 

- Finding of fact ba^ed on no evi¬ 
dence, whether binding. 


Appeal (Second)— contd. 

A finding of fact based on no evidence is not 
binding on the Court in second appeal. M Suppai 
Goundan r. Kandaswami Goundan, 19 L. W. 560; 
(1924) A. 1. R. (M.) 617 567 

•- Finding of fact based on no 

evidence — Conjectural grounds—High Court, 
whether will interfere. 

A finding of fact that is based on no evidence at 
all or on purely conjectural grounds is not binding 
and is liable to be set aside in second appeal. L 
Chando V. SiRi Ram, (1923) A. I. R. (L,) 607 177 

- Finding of fact—Distorted view 

of evidence • High Court, whether will interfere. 
AN’here the lower Appellate Court has taken a 
wholly distorted and indefensible view of the 
evidence in the case, the High Court will interfere 
with a linding of fact on second appeal. B 
Irahasappa V. Bhadrawa, (1922) A. 1. R. (B.) 
29G 189 

-Finding of fact—Inference from 

linding whetlier can l)e questioned. See 
Railways Act, s. 72 279 

-Finding of fact, when can be 

disturbed. See Civil Procedure Code, ss 80, 
100 72 

-, maintainability of — Fz parte 

decision. See Civil Procedure Code, s. 100 (2) 

14 

-Misconception of evidence—High 

Court, whether can interfere. See Civil 
Procedure Code, s. 100 2 5 

- New question of law — Suit, in¬ 
stitution of — Events sxibsequent to s^iit — Court, 
whether can consider. 

When a question of law is raised for the first 
time in a Court of last resort upon the consti’uc- 
tion of a document or upon facts either admitted 
or proved beyond controversy it is not only com¬ 
petent but expedient in the interest of justice to 
entertain the plea. The expediency of adopting 
that course may be doubted when the plea can¬ 
not be disposed cf without deciding nice ques¬ 
tions of fact, in considering ■\yhich the Court of 
ultimate review is placed in a much less advan¬ 
tageous position than the Courts below. But the 
course ought not in any case to he followed un¬ 
less the Court is satisfied that the evidence upon 
which they are asked to decide, establishes 
beyond doubt that the facts if fully investigated 
would have supported the new plea. 

The general rule is that a suit must be tried 
in ail its stages on the cause of action as it 
existed at the date of its commencement but under 
proper circumstances a trial, as well as an Ap¬ 
pellate Court may take notice of events whi^ 
happened since the institution of the suit and 
afford relief to the parties on the basis of the 
altered conditions. N Narayan v. Tulshi 607 

- Question of law not raised 

before lower Appellate Court, whether can be 
entertained in second appeal. 

Questions of law dealing with the admissi¬ 
bility and the legal effect of evidence will not, as 
a general rule, be entertained in second appeal^. 
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Appeal (Second)— conoid. 


Arbitration—coDtd. 


if they have not been taken at least at the stafje 
of the first appeal in the Court ]>elo\v. A 
Kishan V. Kedau Nath, '22 A. L. J, 701 874 

-j^uit for contribution-Property 

not held jointly—Suit, whether co«jil7al)le by 
Small Cause Court. .See Proviscial .Smaih. 
Oausb Courts Act, Sch. II, Art. U 353 

-.whether lies—Suit of Small Cause 

nature—Revision. See Ve.sdoh and pueich.vskr 

210 

-, whether luaintainablc - .Ind^j;- 

ment-dsbtor, dcatli of. b,-f.>n* decree befcal 
representative not broujrlit i>n rec.)r<l Abate¬ 
ment-Abatement set aside Order, legality of. 
See Civil Proceiu’RK Com:, O. XXII, uii. 1. 

0. XXXIV,u. 5 397 

Appellate Side Rules of Calcutta High 

Court, Ch. IX, r. 25 -Coats of paper-hook - 
Documents common to lists of parties —Appor¬ 
tionment of costs. 

Where there are paper.s common to tlie appel¬ 
lant’s list and the special list of the respond¬ 
ent with reference to Jiis cross-objection, 
under rule 25 of Chapter IX of the Appellate 
Side Rules of the Calcutta High Court, the costs 
of preparation of the pap:r-book must to that 
extent be apportioned between tlie parties. C 
Gobind Das Nath v. Nritva Kali D.\si, 30 C. L. -T. 
342; (1924) A. I. R. (C.) 874 790 


Arbitration —Award based on equitable considera¬ 
tions, validity of — Arbitrator, duty of--Refer- 
ence, scope of—Aioard based on erromous 
grounds, legality of—Remission of award -Bias 
of arbitrator —Discretion of Court. 

An arbitrator is not competent to pass an 
award according to what he considers to be 
an equitable arrangement under the circumstances 
of a partie,ular case, but must decide according 
to the legal rights of the parties. . 

An arbitrator is inflexibly limited to the deci¬ 
sion of the particular matters submitted to him 
and his award must conform both in suostance 

and form to the submission. 

Where in his award «an arbitrator states lea- 
sons for his decision which are erroneou.s on a 
point of law, there is an error of law on the face 
of the award and the award is bad and s.iauld 

^^a''Gou^' should in the exercise of its discre¬ 
tion decline to remit an aw'ard to aii arbitr.itor 
when there is the existence of circumstance 
in the situation of the arbitrator which tends 
produce a bias in the mind of the 
Mahomedali A. Karimji ^ Sons v. Charat.i. . 

Budsing 


-Award, decree based 

whether entitled to receive payment of money 
on behalf of Court. See Kxecutios of 


-Award directing sale (.L.e 

perty—Proced\ire. See Civil I roced ^ 

0. XXXIV, rr.4, 5 

Award^Error of 


of award, what amounts to—Sale of g „ , . 

puteas to tpiality-Burden of ^oof-Reference 


stipulating survey of goods—Award made with¬ 
out survey — Jurisdiction. 

An error in law on the face of the award 
which is sufficient to vitiate the award means 
that the award or some document actually in¬ 
corporated thereto, as for instance, a note ap- 
pended l)y the arbitrator stating the reasons for 
liis judgment, contains a legal proposition which 
is the basis of the award and which is eiTone- 
ous. 

Ordinarily, where there is a dispute between a 
buyer and a seller willi reference to the quality 
of goods, it i.s the fluty of tlio .seller to ])rovc 
lliat the goods are of the qtialily contracted for. 

Iiispute.s arose between the i>arlies out of a 
contract for the sale of goods, relating to the 
(juality of the goods and the matter was refened 
to arbitration, tlie arbitrators being required to 
make an awai d after a survey of the goods. I'hc 
nrl)ilr!Uors made tlie following award: ‘‘We. 
have considered the papers anil as the buyers 
are unwilling to jiroduce the bales required for 
insiiection, their claim cannot be upheld and wo 
award that they i>ay for and take delivery of the 
goods in terms of the contract: 

Held, (1) that the mere fact that the buyers 
were unwilling to produce the bales reauired 
for inspection was not by itself a sufficient 
reason for making an award against them, 
especially as it was the duty of the sellers to 
prove thk the goods were of tlie quality contract¬ 
ed for ; , , . . , , 

(2) that, therefore, the award was vitiated by 
an error of law which was apparent on the face 

of the award ; , , . . 

(3) that the award having been made without 

a survey of the goods was made without jurisdic¬ 
tion and was invalid. C Chandmul Mulchand v . 
S & C Nordli.s'GRR, 28 C. W. N, 201; (1921) A. I. 
R.(C.) 490 151 

_ Award- Extension of time—Application, 

whether must be in writing. 

An application for extension of the time limited 
for making an award need not be in writing. B 
SvKvLCiHSi) Moti V. Amiuram Hariuhai, 20 Rom. 
L. k. 280; (1924) A. I. R. (B.) 380 260 


- Award 

tainability of. 
(<•) 


Suit to set aside award, main- 
6'ee Court Fees Act, s. 7 (iv) 

969 


_ Proceedings ex parte— duly 

of - Special notice, absence of, when does not 
vitiate award-Interest after date of award- - 
Arbitrators, powers of. 


\lthough arbitrators should give notice of tlieir 
intention to proceed ex parte if one of the parties 
should not appear, the lime test in determining 
wh'’therthe ab.senc? of such notice would vitiate 
au award is. whether the party taking exception 
to the awmd has, in fact, been prejudiced by the 
omission of the arbitrators to serve the specirl 
notice on him If it is tslablished that, notwith¬ 
standing. such warning, he would not have 
appeared, he cannot invite the Court U) set aside 
the awHid on the ground of the alleged defect ip 

procedure 
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Arbitration eonid. 


Arbltratlon^-concld. 


Arbitrators Imve authority to allow interfst 
after tho dale of the award. C Bhowasidas Rvm- 
CORINl) r. HaUSI'KHDAS BaLKFSKENI'AS, 21 C. \V. N. 

A. I. H. iC.) :>'2A 510 

Reference, construclion of- Krror jaient 


on icice of award, what awonnts tf> - Award set 
aside on basis of alleged error potent on locc of 
award - Rerision C-iiil Procedure Code (Act 1 
of ]9(t8), s. U5. 

A reference in respect of disputes “concerning: 
the acceptance of a shipment and payment of 
the same" is not vague and is a sufficient 
authority for the arbitrators to decide thi (luostiou 
of breach of tlie contract and pinment cf 
damages, 

In finding out whether there is an error patent 
on the face of an award ronits are not t.) in¬ 
vestigate beyond llte award < f llie arbilialors and 
documents actually inc<’.rp<irated therein. 

Wliere from an award it.Sf-H oi- any necessary 
papers attached to it. it appears that tlie arbitra¬ 
tors have awarded payment cf dania.ges ton party 
wlio committed breach <)f a contract, tliere is an 
error i)atent on the face of tho award, tin? ari)i- 
trators are guilty of a teelmical misconduct and 
lli.‘ award should be set aside. 

Where an award is onlere<l to be taken ou the 
file on the ground of there being an error patent 
on the face of the award, wherea.s there is no such 
error to be found on the face of the* awarfl the 
(‘ourt assumes jurisdiction whitdi. as a inatt *r of 
law. it docs not possess, to interfere with the 
findings of the arbitrators and sn.ch an order is 
liable to be S't aside in revision. S Ka.mjuihov 
cVe (’O, V . VlSllALl Mahomki'.\li 403 


- Reference not in writing Award, rnlid- 
ili/ of position of nrhitrol'ir. 

.\n awnnl is iiomlhclcss valid tliough tlie 
ivfercncvi to arbitration was not in writing. 

An arbitrator entrusted with the decision i>f a 
cas'can only de<dde the points referred to him 
ami is not houml to eonsider oi- hilluw tlie 
reasons given by the ('ourt whose decision on 
ap]>eal is referrefl to arbitration. 

Where parties prefer an amateur (’ourt to a 
professional Court, they take the risk that the 
decision may not be technically perfect. 0 Wai.i- 
LLLAH V . Bhauc.as, 10 C. A. L. U. 7()1: 11 O, 
L. J, .nO 7 


-re/erence to, ichat nmounts to- Intention 

of ])ortifs - Krror of low, udint onunirits to — 
Award sjH'vift/ing oinoiint pagohle in pounds — 
Hole of cxrli'inge n<it s}!erified I'noeitoiiitg. 
W'hcre it appears from llii‘ terms r>f an ngree- 
nemt for the settlement of disputes that tlie 
intention of tho parlies was that there slionM be 
an inquiry in the nature of a judicial inquiry, 
and that their respective ca.ses should be heard 
and a decision arrived at upcin the evidence 
tliere is a refci’ence to arbitration. 

A' f.w tlie purchase of g(ods contained 

the fi'lh wii g clause:“In the unlikely event of 
(.ur failing to arrive at an amicable settlement cf 
nnv disputes, cla'rrs or allcvvances we should be 
fpiite willing that the matter should be referred 


to two arbitrators, one to be appointed by each 
party, with the proviso that if they be unable to 
agree they should nominate a third party as their 
umpire and that the decision of the surveyors or 
their umpire should be binding on both parties:” 

Held, that it was the expr«‘ss intention of the 
jiarfies that all disputes between them arising 
out of the contract should be referred to arbitra¬ 
tors for decision. 

A failure to pay a claim constitutes a matter 
in difference between the parties to a submission. 

An error in law on the face of an award must 
be distinctly collected from the face of the 
award or from some paper .so connected with the 
award as to form part of it. 

An award specifying the amount to be paid by 
one party to the other in pounds .sterling but 
omitting to specify the rate of excliange at which 
))-iymeiit is to be made is not bad for uncertainty 
but may be remitted to the arbitrators for deter¬ 
mining the rate of exchange at wliich payment is 
to be made. S Bf.ith Stfvks.sox & (.’o.. Ltd. v. 
Fium ok Xahoomal Khkmcuand, 17 S. L. R. 86; 
iir»2l) A. I. R. (S.) 117 1009 

Arbitration Act ilX of 1899), s. 4 Clause 

jiroviding disputes shall be decided.by particular 
Court, whether submission—Contract Act (IX of 
IS72). s. 28, applicahility of. 

A policy of marine insurance contained the 
following clause:-* 

All disputes must be referred to England for 
settlement, and no legal proceedings shall be 
taken to enfoicc any claim except in England 
where the underwriters are alone domiciled and 
carry on business: 

Held, that the clause amounted to a submission 
of any dispute arising under the contract to the 
English CcurLs, within the meaning of section 1 
(d the Arbitral ion Act. 

All agreement which merely contracts that one 
of two Couits which would have jurisdiction to 
try any dispute arising under the agreemerit, 
should try such dispute, do?s not come within 
(he meaning of section 28 of the Contract Act. 
B H.ui Abdulla H.v.ti Cassum r. Geokc.e Rkc.in'ald 
St.uip, 2G Bom. L. R. 221; (1921; A. I. R. (B.) 
m 523 

Award • Error of law, apparent on face of award, 
what amounts to. See Arbitration 151 

-Error patent on face of award, what 

amounts to -Awar<l set aside on basis of alleged 
eiror patent on face of award—Revision. See 
Arbitration 403 

-. rectification of- Palpablemistake -Juris- 

diction of C"urt. See Civil Pum^EnCRR Cope, 
yen. II, para. 12 (6) 10 

-, validity of Reference not in writing. 

See Arbitration 7 

Banker and customer--Forgfed cheque, pay- 
wenf of, liability for. 

Before a barker can debit his customer s account 
witii the amount of a forged cheque he must prove 
negligence on the part of the customer which was 
intimately connected with the drawing or encash- 
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BanKerand oustomer—conoid. 

ment of the cheque which was the luoximalr cmis* 
of the loss. R Ahmkh Moola r).\wo(>ii o. rnuFiNAN 
CHBm, 3 Bur. L. J. 2:>; {\\)'2\) A. I. U. >K.) 

261 

Benaml transaction aijain'it henamldar 

—Real owner, whether bound - l*re-empti><n suit 
agaui3t benaniidar— Rre-emptor imt entitled tc 
preference over real rendcc Pre-emption, ivlie- 
ther allowable. 

A suit against a benamidar l>in<ls tlio beiuimidur 
as much as the real puroha.sor, iluuigli the latter 
may not have been made a jiarty to tlu* suit, but 
the plaintiff cannot be allowed by keeping the 
real purchaser out of the record to enforce a right 
against an ostensible vendee which he would nut 
have been entitled to enforce against the real 
purchaser, had he been brought on ih? record. 

Where in a pre-emption suit it aiiiiears that tic* 
ostensible vendee is merely a bcmniidur the plaint¬ 
iff cannot succeed if it is found th it h? is not 
entitled to any prefej-ence as against th* I'eal 
vendee, whom he Ins omitted to mak*' a pirly to 
the suit. A Ram Sakhi Ktau r. Lachmi Nauain I-.vl 

42 

Bengal Alluvion and Dlluvion Act <IX of 

1847), S. 6-.Ufaria/ increment'^, whether liiibject 
to assessment—Objections —Proper Court —!• un la- 
mental irregularity, proof o/—Onus Malnl 
adjoining river, whether inclules alluvial tncie- 

ments. 

Alluvial incremants are subject to assessment, 
but the proceedings of the asses.smg authorities 
are subject to being quashed in the ordinaii 
Courts of law if they have h?en tainted by an. 
fundamental irregularity, 

non-compliance with the e.ssenlials of tlie i * 

^^Th*e burden of establishing such essential and 
fundamental violation of statutoi-.v requuenn. i s 
rests upon the person alleging_»b ..fi ,,,. 

It is not sufficient to sulimit m a 
that, upon the documents before the Board ot 
Revenue, doubts arise as to whether this hat 
or the other detail of investigation f 
been set to rest more clearly m com - 
administrative procedure. If sueffi • • ■ 

upon points of fact, the Board of Revenue ^ c ^ 

petent to deal with them L Tfitcd 

per Court before which they should be s .Uai. 

In order that the doubts its.df. 

at rest, it may have to be on the ^ | 

Such is the proper function of an a 
body. 

. The Board of Revenue is the proper Court^^to 
consider all objections as to assess • 
its orders ure final. 

^ A mahal adjoining a river ixiimd- 

mclude the alluvial mers^m^nU I * ^ Si>‘uk- 

aries extended ad nied'.upi jilm , . 
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Bengal Land Revenue Settlement Regula¬ 
tion iVII of 1822), 8. 10 t8>-MaIgitzar, 

appointment and status of—Bengal Tenancy 
Acr (VUI of m.Ji. .V.S. d ih), m. P>S-~ 
}>h\\}ii}/.i\rs—Proprietary body -"Agent" in s. 18S, 
whether means only one person —Malguzars, 
H'htiher can .start proceedings under .s. 105 Hate 
of rent mentioned ahoni excess land- Mukarruri 
holding- -Preanmption. 

The effect of the appointment ol Sadar Malgu-^ 
eo) is to .suspend or take away for tlie time being 
tlie piopiielary rights of tlie ]uoprielors of the 
estatf*. 

The Sadar Maigtears constitute the entire bod.y 
of landlords within the meaning of seetion 18H, 
Bengal Teiianey Act. For the time being the 
tenants must be helcl to be holding under the 
Sadar Malgiuars. Tlie right of the other projiric- 
tojs under the law remains in abeyance so long 
as the property is managed by the Malgvzar.s 
under the Regulation. 

Malguzai's ma.v be considered as agents ('f the 
jiroj>rietors and as such they are entitled to 
maintain suits under section 105. Bengal Tenancy 
Act, The word "Agent” in .section U'8, Bengal 
Tenanev A<-1. includes "Agents.” TJiere is no 
special'provision in the Bengal Tenancy Art or 
any otlicr law which would re.slrict the meaning 
of words ‘agent' to a single individual. 

Tlie mere fact that a certain rate is mentioned 
in respect of excess land to be found in posses¬ 
sion of the tenants does not raise the presump¬ 
tion as to the Mukairari nature of the holdings. 
C Ramijui>mn V . Rai Kauha Kanta Aich Bahaitr 

98/ 

Bengal Tenancy Act (VIII of 1885), ss. 3 (4;, 
105, 188. See Hknoal Land Rkvi-nck Skitle- 
mest Rkoi'lvtion. s. 10i8i 987 

_SS. 50, M5—"Theieafter, ■meaning oj 

in . 9 . ll't- Recoid i>f Rights published Pre.sump- 

tion under s. dO. . 

The word "thereafter” in seetion 1 lo of tlie 
Ben-al Tenanev Act refers to a jieriod subseciueiU 
to tlie imblieation <'f the Reeoid of Rights, but 
wliat is provided is that the presumption under 
section 50 shall not thercafUr, lliat is to say. 
after the particulars mentioned in section lOi 

have been ircordcd. appl.y 

(3uce the Rerord of Rights lias been finally 
recorded as jirovided in .section 115 of the Act. 
tlien the presum|»lion under section .50 is no 
lon‘>er open t<i the tenants whether they are rely- 
in‘Aii>on a pavmenl of rent at a uniform nite 
eillier before or after the publication of the Kecoid 
of Rigbt.s. Pat Ramsauan Mahton i*. Syed Muham- 
\iui \uADiT Hr.s.sAiN 926 

__ ss. 50, 115, Ch. X Object of s. 50— 

Kaiyat at jixed rate, status of—Presumption 
vnder s 50 —Occupancy rr.iyat, whether excluded 
from jmesumpti( n ~Rent receipts for twenty am- 
'tintions years not produced, effect of. 

\ raiyal at a fixed rate is not created by see- 
ti.m .50 of the Bergal Tenancy Act. which merely 
furni.^l'CS a rule fd evidence to enable a poison 
to priive with facility that he is a raiyat at a 
lix< d rale. Such a iulyal may ) eeome a settled 
raiyat of the village und'»r s.ction CO, and thus 
ncii'uire a right of occuj^aney witJiin the meaning 
of 3 ’ction 21, The status of a tenant at a fixed 
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Bengal Tenancy Act— contd. 

rate con be combined with that of an occupancy 
raiij-it, the higher status superst^ding so much of 
the lower as might be iiieonsist-^nt with it, and 
cither status might be used as a shield so far as 
it ext'Uids. 

An occupancy raiyat is not excluded from the 
category of a raiyat for the pui‘j*oses of section 
50 of the Bengal Teiiaivy Act, nor does section 
115 debar such a raiyat from the benefit of 
section 50, as that section only comes into opera¬ 
tion when all possible proceedings under Chap¬ 
ter X have been exhausted. 

To entitle a raiyat to the benefit of the pre¬ 
sumption under section 50 of the Bengal Tenancy 
Act, what has to l e established is n<'t the ju-lual 
payment of rent, but the fact that the tenancy 
has been held at a certain rate. Wliero, therefore, 
rent receipts for twenty continuous years are not 
produced, but tlie discontinuous recrv.-ipts produced 
show that rent lias been paid at the same late 
for the vears covered liierebv, the Court mav, bv 
an application of the princijile of continuity infer 
that there has l)3en no cliange in tlic int'U'vening 
periods. C Nakrsi>ra Lal CnowimruY v. Bknoui-: 
Bkhari vSAi'HfKUAN. 27 C. \V. X. 710; (15)21) A. I, 
li. (C.) 115 577 

-S. 93 - Coimr.ov wnnager, appointment 

o-f. 

The n])i)ointment of a comnnui manager under 
section Do of the Bengal Tenancy Act must be to 
the entire estat'' and not to a portion of it. C 
Basanta Ki mar Chakravarii V . Asmcto-;u Ckak- 
UAVAinr, 27 W. X. 1010; (l!)2li A. 1 R (Cl 
‘5M 654 

-Ch.X, Partit, SS. 103-3,104-H,104-J 

Rent Record of Rifihla. entry in cinirlu.'iive- 
/K'.v.v of -Entry u.s to area Rremimption as to 
correctness. 

When a .settlement of rent has been made 
under Part II of Ch. X of the Bengal Tenanev 
Act, tlie entry in the Record of Riglits is con¬ 
clusive unless altered hy means of a suit institut¬ 
ed under section 10-1-H of the Act. So, too, are 
other entries in the Record of Rights upon which 
the rent is settled so far as they affect the rent 
settled, i.e., in so far as they bear upon tlie rent 
settled, and for that jnirpo.se only. 

Where, however, the cpiestion in controversy 
is not as to the rent payable but the quantity of 
the land included in the tenure, the entry in the 
Record of Riglits as to area is not conclusive 
under section lOl-J., although under section 103-B 
such an entry raises a ]»resumption of correct¬ 
ness. C Priya Nath Basu v. Tara Ohand Moral 
27 C. W. N. 9S2; (19211 A. I. R. (C.) 311 1034 

• - SS. 103B, 111A -Record of Rights - 
hntry relating to non-agricultural land — Pre¬ 
sumption of correctness—Tank belonging to one 
person -Right of another person to rear Ush in 
tank, nahi)-e of--Declaration, suit for, ul ct'ier 
maintainable. 

in the Record of Rights of the parties* village 
a tank was recorded as within the tenancy of 
the plaintiffs, but it was also recorded that the 
defendants were entitled to rear fish in the 


Bengal Tenancy Act— contd. 

tank and use its water. Plaintiffs brought a 
suit for a declaratory decree under the proviso 
to section 111 A of the Bengal Tenancy Act, that 
the defendants had no right to rear lish in the 
tank: 

Held, that the entry in the Record of Rights, 
if allowed to stand would restrict the absolute 
oi\mership of the plaintiffs and disentitle them 
from excluding tiie defendants from exercising 
some acts of possession, and that, therefore, 
tlie plaintiffs had a cans? of action to bring the 
.suit. 

Although, strictly speaking, the presumption 
arising under section 103 H of the Bengal Ten¬ 
ancy Act, is not applicable to an entry relating 
to non-agricultural land to the extent to which it 
is ai>plicable with regard to agricultural land, yet 
such an entry raises some presumption with re¬ 
gard to the fact recorded in it. 

The right of one person to rear fish in a tank 
belonging to another person i.s a novel right 
wliich cannot be recognised by a Court of law. 
C Chani) Mia Mcxsiii v. Ti kamia, 28 C. \V. N. 516; 
^1924) A. 1. K. iC.j G()7 805 

-S. 141. See Civil Procedure Code, 0. 

XXI. R. 10 881 

-S. 158 B Decree for consolidated rent 

of two holdings—Sale of one holding--Purchaser, 
position of--Purchaser of portion of holding — 
Annulment of incumbrances. 

Wliere a decree is obtained for the consoli¬ 
dated rent of two holdings and one of the hold¬ 
ings is sold in execution of the decree, the sale 
does not confer upon the purchaser any greater 
title than tlie right, title and interest of the 
judgment-debtor. The same is the case where a 
portion of a holding is sold in execution of a 
decree for rent of the holding. 

'I’here is notiiing in section 158B of the 
Bengal Tenancy Act which gives to a purchaser 
in execution of a rent-decree the right to acquire 
the rights mentioned in the section except by a 
purchase of the entire holding. Pat Dipa Mahton 
V. Sheo Nakdas Prasad, 1 P. L. R. 467; (1924) 
A. I. R. (Pat.) 342 570 

- s. 170, scope of — Rent-decree — Attach¬ 
ment of holding - Claim, entertainment of. 

A Court executing a decree, purporting to be 
a decree for rent under the Bengal Tenancy Act, 
can entertain a claim to the property by a third 
peison, where the property attached is not a 
tenure or holding. Section 170 of the Bengal 
Tenancy Act does not apply to such a case. C 
JoTi.N'DRA Mohan- Pal v. Bhola Nath, 27 C. W. N. 
817; (1923J A. 1. R. (C.) 715 353 

-S. 170 (3)— Civil Procedure Code (Act V 

of W08), 0. XXI, r. 89—Co-sharer-landlord — 
Money-decree for rent— Xon-transferable occu¬ 
pancy holding, sale of — Purchaser, whether 
entitled to make deposit. 

A co-sharer landlord who obtains a money- 
decree in respect of his share of the rent of a 
non-transferable occupancy holding and purchases 
the holding in execution of the decree, obtains 
nothing tangible by the purchase and has no 
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locus standi to make a deposit lunler seotiou 17H 
(3) of the liengal Tenancy Act. in order to .su-c 
the holding from being solil in execution of a 
rent-decree. Nor has such a purchaser any/ocas* 
standi to make a deposit undcu' (). XXI, r, 8‘.) of 
the Civil Procedure (\Kle. Pat Bisiirs’ D.vy.vl 
Singh v. d.umisH Nar.wan Singh, 2 1*. L. R. Pi; 
(1924) A. I. R. (Pat.) 5i:i 823 

■- S. 173 (31—Safe of hohliun.Si'ttimj o.-^ide 

of —Discretion of Cifurt Herittion ~ Civil I*ro- 
cedure Code (Act T of liXiS), s. lid. 

It is in the discretion of th.* (’ourt to decide 
whether a sale of a holding is voidable uad.-r 
section 173 (3) of the liengal Tenancy Act or 
not and the High Court will not intoifere in re¬ 
vision with its decision wliere no serious pre¬ 
judice has been caused, C UuoJKNiUiA XATti 
Mukeujre V. jADCN.mi Pai.ta 708 

-S. 179 Pennanent and heritable tenure 

—Mokurrari- Rent, interest on Hate, lixed in 
kabuliyat excessive Tenant, udiether can {jet 
relief. 

Plaintiff-landlord sued to recover interest on 
rent payable by the tenant under kabuHuat 
which provided for payment of interest at the 
stipulated rate. It appeared that the word 
''Tnokurrari" had not been used in the d»ifu- 
nient nor was there any express provision that 
the rent shall not be enhanced, but there u'as a 
provision that if there was an increase in the 
land on measurement, the tenant would have to 
pay rent separately at the stipulated rate: 

Held, (1) that the tenure was permanent and 

heritable; , ,, . 

(2) that the rent was agreed on and could not 

be enhanced; , , 

(3) that as there was no evidence on the record 
to show that anv undue influence had beenexci- 
cissdby the zemindar the tenant wa.s liabl-! to 
pav interest at the stipulated rate. C 
Charan Law r. Srekmi-ttv Azizhrnkssa, (Id-j 


A. I. R. (C.) 18 


S. 180-“Chur,” meu 


315 

nin{j of Land re¬ 


formed in situ rijhts of. 

The word ‘chur* as usj l in section IhO of lli? 
Tenancy Act must be understood iii its ordiini \ 
sense of land formed by fluvial octioii, that is to 
say, it is a word referring to the character of tlie 
soil, and not to the site of the depo.sit. 

Whm land re-formed on the site of a diluvia -d 
estate, the owner of tint estate, it he had o-ia- 
nued to pay revenue while tiie site w.is 
water is entitled to claim the land as helon„ing 

fahxch^knd is not to be 'c'chInurI 

provisions of Regulation XI of 18-0- C ■ 
Kumar Aich v. Jidan Krishna Xath 


Bin of L3i6\ng-Exemption 

goods consigned—Suit to recover damag ^,,hat 
of tke sea, proof of-^Onus-Segligence, uhal 

constitutes. , . eon- 

In a suit for damages to Lading 

signed on defendants' schooner on a Bi-l , g 
containing the usual excmi^t ion clause as to S 


Tyni':x, 

Bill Of Lading— euncld. 

and accidents of the sea and navigation of whatever 
nature or kiiul." it is for tlie defendant to plead and 
lu-ove “perils of the .sea.” If he makes out aprima 
facie case, the plaintiff can rebut it by proving de- 
fi'mlant’s negligence. 

The plainlili's consigned a number of cases of 
safely matches by defendant’s schooner. Four days 
Liter, tlicrc was a .strong wind and rough \veather 
though not amounting to a .storm or cyclone and 
the steamer was driven away from the place 
where she anchored. The wind then changed its 
dircelion with the result that the schooner swung 
round and sat on her anchor causing a hole on her 
port side. The vessel stranded and tliere was water 
in the hold. The cases of safety matches were 
damaged by the sea water. In a.suit for damages 
hv the iilaintitY against defendant alleging negli- 
genc.* on the part of the master in anclioring in 
shallow wafer : 

Held, that the facts proved amounted to a peril 
of the sea and the defendant Jiad not been guilty of 
negli.gence ; 

The mere fact that the accident miglit have been 
avoided by greater foresight does not make it negli¬ 
gence. There is no difference between ordinary and 
extraordinary perils. 

The cause need not be extraordinary in the sense 
that the cause must be uncommon. Although 
negligence does not .save defendants’ liability, if 
reasonable care is taken, the perils of the sea wJiile 
not including the effect of mere ordinary wear and 
tear will include the consequence.s of any kind of 
accident ending in damages hy sea water. M Esur- 
ALl MrHAMMKUHHOV ALLIHHOY I’. TllAHA UmMAL, 17 
M. L. J. loO; 20 L. W. 91; 17 M. 610; (192L M.W.N. 
018; 119211 A. I. K. (M.) 773 154 


Bombay District Municipal Act dll of 1901), 

SS. 24 (2i, 179, 186 {9) -Comyniitee of manage¬ 
ment, powers of Procedure, rules of .whether bind¬ 
ing on committee—Chairman of committee, whe¬ 
ther can vote. 

\ committee of management appointed under 
section 179 of the Bombay Di.strict iMunicipal Act 
is not precluded from exercising the iiowers iif a 
Municipality under .section 183 lai of the Act. 

coininitte? of management is not hound to 
fellow in its entirety the whole of tlic jirocedure 
laid down in the Bombay District Municipal Act. 
It is enough that the per.son.s wlio are tielegatod 
lo do the duties of a Municipality cany out their 
function-s in a reasonable and equitable manner, 
ke'pin"- an eve, as far as jiossible, on the pro- 
vision-s^of the Act, but not being bound by them 
with the same strictness as an elected Munici- 

i>alitv would he. 

^ S-ction 21 t2) of the Bombay Di.strict Municipal 
\ct has no application to the (Jhairman of a eoin- 
n-itt-e of management appointed under s-ction 179 
Act S SaNTD.ASS MaNGHAI£A.\I V. SKCKETARy 01' 

State for Isuia in Cou.ntil, 17 S. L. K. 4fi 951 

Rombay Land Revenue Code (Act V of 
1879 SS- 63. 64— Alluvial accretions—Sale by 
Government to landlord- Permanent lessee, whe¬ 
ther liable to pay extra rent. 

Th^ holder of a (permanent) lease at a 

fixed'^rent is Baltic to pay extra rent for any 
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nUuvial accretion made to the land, if sections 63 
and 01 of the Bombay Land Revenue Code have 
been put into operation with regard to it and 
the landlord has paid its price and assessment 
to (lovernment, even though the lea.se recites that 
the parties would not claim an increase or a 
decrease of rent on any grouiul whatever. The 
alluvion in .such a case mu.st l)c treated as an 
entirely separate pieee of land and the tenant can¬ 
not cuitivate it a.s part of his oiiginal holding. B 
Man.i.wa Sfiiu.wA r . Ta.mmaya Vasi-hko Shanhho(}, 20 

Bom. L. U. aih); A. I. R. (B.' I ID 427 


-SS. 86, 87, order undei'Suit to set aside 

order, maintainability of -Civil Courts, jurisdic¬ 
tion Ilf. 

The olijcci of .sections 80 and 87 of the Bombay 
Laml Revenue (’ode is to enable .superior holders 
to recover rent or land revenue expeditiously when 
their title is clear, l)y a written application to the 
('ollector, hut the orders pa.ssed on such applica¬ 
tions are neither clccrocs nor have they the force 
of a decree. They are puiely executive onlers 
and the Civil (’ourts iiave no right to sit in judg¬ 
ment upon them. 

A party dissatisfied with such an order may 
file a suit in the Civil (’ourt, not to set aside the 
order, but the superior holder to recover such 
amount as he may deem still due to him and the 
inferior holder to recover the amount levied from 
him in excess of what was due. S Hotkhax Sher- 
KHAN V . Pahli'mal Ukermal, 17 S. L. R. 82; ili)24) 
A. I. R. (S.)87 955 

Bombay Mamlattdars’ Courts Act (II of 1906), 

S, 23- Order of Mamlatdar—Interference by Col¬ 
lector, when justified — Revision—High Court, 
power of uitej'ference of. 

Under section 23 of the Bombay Mamlatdars’ 
(\nirts Act, a Collector can set aside an order 
made t)y a Mamlatdar only if he considers that 
it is illegal or improper. The mere fact that the 
Mamlatdar has entered upon complicated ques¬ 
tions does not entitle the Collector to set aside 
his order. However complicated the questions 
may appear to be the Mamlatdar is entitled to 
give possession to one party or the other, and 
there is nothing improper or illegal in such an 
order. 

When a Revenue authority has clearly excee<led 
the powers granted under the Act, the High Court 
should interfere in the ends of justice. BJaoav- 
N’ATU i’. Dhondu, 26 Bom. L. R. 265; 18 B. 384; (ll>24) 
A.I.R.(B.)3 j2 266 

Bombay Provincial Insolvency Rules, r. 27 
(4). 8’ce Bkoviscial Ixsolve.vcy Act, s. U 482 

Bombay Regulation V of 1827, clause 15 

(3)—Con5t?'»ction of docume7it--Mort<jage posses¬ 
sory—Special agreement prohibiting sale— Mort¬ 
gagee deprived of possession—Damditpat, rule of, 

application of. 

In the case of a possessory mortgage governed 
by Regulation V of 1827, under clause 15 (3) of 
the Regulation, unless there is a special agree¬ 
ment between the parties, when the bond is entered 
into, to the effect that the property shall not be 


Bombay Regulation—coucld. 

brought to sale by the mortgagee, then the mort¬ 
gagee has a right to institute a suit for the purpose 
of bringing the property to sale. 

Under a possessory mortgage governed by Regu¬ 
lation V of 1827, interest was to be paid on the 
amount advanced, an account of rents and profits 
was to be made up after every year, and amount 
of balance was to be settled by the parties. Even 
if the mortgagor failed to pass the accounts, he 
undertook to have the property released after 
clearing off the total amount of balances struck 
in each year. It was also argued that if the mort¬ 
gagor could get the money from any other source 
for the repayment of the debt, the mortgagee 
would accept the amount and release the pro¬ 
perty: 

Held, that there was no special agreement between 
the parties prohibiting a sale of the property under 
the mortgage. 

In the ordinary case of a usufructuary mortgage 
where the mortgagee is in possession of the mort¬ 
gaged property either in lieu of interest entirely, 
or on the terms t hat he must render an account 
of rents and profits against interest, the rule of 
Damdupat would apply. But when the terms of 
the mortgage have been departed from, and the 
mortgagor has deprived the mortgagee of posses¬ 
sion, then the principle of Damdupat can no longer 
apply SIS the relationship of the parties has changed. 
B Nilkanth Balwant Natu v . Vidyashaskar Bharati 
26 Bom. L. R. 455; (1924) A. I. R. (B.) 387 393 

Bombay Rent (War Restrictions) Act (II of 

1918), s. S~-Tenant remaining in possession 
after tei'inination of tenancy—Rent payable — 
Standard I'ent. 

There is nothing in the Bombay Rent (War 
Restrictions) Act which prevents a landlord from 
charging his late tenant tixe standard rent under 
the Act, as .‘^oon as he claims protection under 
section 9 of the Act because the payment of that 
rent is the sole condition which the Act recognises 
as enabling a tenant to remain in possession. 

There is no analogy between the provisions of 
the Act which enable a tenant, who has been 
charged without his cognizance a higher rent than 
the standard rent, to recover according to the terms 
of the Act the excess by deducting it from the 
current rent, and the ordinary proposition of law 
that a person in occupation of premises is bound 
to pay compensation for the use and occupation 
after the expiration of the contract between, him 
and his landlord, which equally applies to a person 
who is allowed by the provisions of the Bombay 
War (Rent Restrictions) Act, to remain in posses¬ 
sion. B Kaliaxmal Tillockchand v . Dharamsby 
Jftha & Co., 26 Bom. L. R. 141; (1924) A. I. R. 
(B.) 330 2 5 3 

Buddhist Law, Burmese- Ja/ierifaHce—Parti- 
tion between father atid children of first nia?*- 
riage Second matTtage- Death of father- 
Children of first marriage, whether entitled to 
share—Constmiction of document—Partnership 
of whole property — Partition. 

A Burmese Buddhist before contracting a second 
marriage entered into an agreement with his 
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Buddhist Law, Burmese-coiKU). 

children fi’om his iirsl wife \vlu‘rol>y the wln>li>of 
the existing moveable and inuuoveal>le |>n»i>frty 
belonging to the fatbor wa« tiansfenvd In n |>ait- 
nership between the fatlierand lln-ehililifii. and 
the children were assign-d <lelinite shares in lie- 
property, a certain share being retaine<l l>y llie 
father. ' The latter then coniracled a see»>nd mar* 
riage and died some years later: 

Held, that the agreem<*nl onleivd into by liim 
with his children before his secoinl marriage was 
not merely a deed of partnership Imt ainounled t«) 
a partition, and the children, therefore, were not 
entitled to share in any properly retained )>y ihe 
father which he took to the second marriage, 

Where, after the death of a wife I lie husban<l 
partitions the property witli his children and 
marries ag<iin, taking his sliare with him. on Ids 
death the children of his funner marriage cannot 
claim from their slcpnaUhcr any properly whieli 
their father took to the second marriage. ]>e<*anse 
they have already obtained their .sleires on parti¬ 
tion. P C Ma THArso e, M.v Thas. i A. I. K. 
(P. C.) 88; 19L. W. 177; 10 .M, L. d. HIS; .=il ('. ;57-l; 
(1024) M. W. N. GC2 1031 

-- Land i>vcu})it‘dhn metliila, ichelhcr 

religimis — Gift, oral, raliditi/ >if-Trust, private, 
whether created. 

The predecessor ill-title of tlie jdaintiff, wlm was 
a Tnct/ii/a, held certain land f>n n scpiatler tenine 
on which slie liad built a small r«“sitlen'-e for 
herseli She subs3quentl>' gave np lier vows ami 
married. Afterwards she made an oral gift of 
the land to a monk who gifted it to the rh-fend- 
ant: 

Held, (1) that the land was not religious: 

(2) that the oral gift in favour of the monk was 
invalid for want of a i-egistercd deed: 

(3) that iu the absence of a Ji-'^<1 U , 

not be said thata private trust tli.- laud liad 

been created; , , , 

t4) that, therefore, the plainlill's title to the land 
subsisted and he was entitled to r-v-wer it. R 
Mg. PoThbt 7 >. Mg. Min Din, 3 Bur. 1,.J. «: iB»|D 
A. I. U. (R.) 2G0 25 5 

- Pre-emption - Sale oi undivided 

family property-Co-heirs, right pre-empt. 

The right of a Buddhist widow to dispense ot un¬ 
divided family property after her hnslyid s death. 
viz., that she has an ab.solute right of disposal o\ei 
her own share and a life-interest in Ihe ivmriiiulei 
does not affect. But is subject to the gen:irat rule- 
regarding the right of all co-heirs to 
R Mau.'JG Po Gyi V. Macng Po Saing, 3 Bur. Ij '- 
21; (192D A. I. R. (R.) 26G 2by 

■-.Chinese — Inhet itance, rules of- 

Daughters, whether succeed in presence to sons 
■ -Btirmese woman married to Chinese nu ' at 

— Law applicable. , 

Where a Burmese woman married to a ( imcsc 
Buddhist adopts her husband’s form of re f‘^n 
ecoming, to all intents and purposes, a 
uddhiat, succession to her estate must be reSTJlat 
d by the Chinese Customary Daw'. The rule of 
nheritance under Chinese Customary Law is ■ . 
^ben a man dies, all hie properly, real aiu i • 


Buddhist Law, Chlnese^coucld. 

si>n;d, is divided equally among all liis Bon.s; 
daiightcis .sueeee<l only when tliere are no sons, 
and the widow succeed.s only Avhen there arc 
ni‘ithei- sons nor daughtei'.s. 

If there are .sons or danghfcr.s, the w’idow has 
only a right to administer th(^ estate and to be 
maintained out of if and a claim for provision for 
her funeral. R .Ma Skin r. Ma Pan' Nvi'N, fll; 

j:)2l<A.l. R..R.'21!) 749 

Burden of proof Appeal ■- Findings of fact 

.[ppelliint, dnttjof. 

Wlu'ie a ea.se involves findings of fact it is for 
the ap[>ellant to satisfy Ihe .\})}>ellate (.'onri tlmt 
the 'rrial Court's lindings of fact and the deduc- 
lion.s wliieh he drew fiom those facl.s were wrong. 
C Bash Binaui e. Xarain' Da.ss, 27 C. W. N. 2:11; 
,i;i2;!i A. 1. i;-{<’.) 182::)()fv:i!)!) 485 

-Holder in due coui’se Pi-csuinption — 

.Managerof Bank, wliether has authority to transfer 
XegoliahU* Instrument. See. Nkgotiahi-K Instri'- 
.XfKNTS A(T. ss. 9, IIS 741 

_— .Mortgage, suit on Plea of legal ncces.sit v, 

scopeof Ibiteof intere.st. See rLKAniNus 791 

_ —Suit for profits against latnhardar - 

Xeo-lisence See Agra Tenancy Act, s. 1G1 
' ” 469 

Calcutta Rent Act (III of 1920), s. ^B—Applica^ 

iiioifor fixing .^standanl rent- -Preinhes let for 
brothel - Ilent Controller, whether will intervene — 
Sub-lease in favour of prostitutes- Contract, whe^ 
ther rendered illegal. 

The mere fact that the tenanted house is occupi¬ 
ed by prostitutes as sub-lessees docs not necessarily 
afi'eei the validity of the contract between the land¬ 
lord anfl the tenant. 

But where the jireini.ses ar«> let out for the pur{)Osc 
of continuing a brothel and are n.sedas such, the 
eontrael becomes void and tlie Renl Oonf roller 
Avill not inlerven,e in an apjilieution of a party 
for ti.xing slandaid rent. C Rauiia Kanta e. 

J».\NKO.IINI 682 

C. I. F. Contract Property when passes In¬ 
tention of patties Documents against payment 

- Draft containing ilem.s due on other accounts 

- Refusal of consignee, to accept draft, whether 

lustifiable. . , , 

The (luestion as to wduMi i>roperty m goods sold 
under a c. i. f. contract passes to the purcliaser is 
a (luestion of fact as to the intention of the parties 
•IS ai'i^earing from the evidence. Where the con¬ 
signor does not inteml to deliver over the goods 
to the emsignee until the draft is accepted, the 
jiroperty in the goods does not pass to the consignee 

on shipment. . . • , 

Where the terms arranged under a c. i. f. con¬ 
tract are that the documents of title wdll not he 
delivered until aeceptance of the relative draff, 
the draft should not include amounts which may 
be du' to the consignor on other accounts. If 
the amount of the draft is in excess of the sum 
due for costs, insurance and freight, the consignee 
is iustitiod in refusing to accept the draft. B 
Mehta & Co. v. Heubbux, 26 Bom. L. R. 382; (1924) 
A I. R.(B.i 422;!8B.53i 766 
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Carriage of goods—Hailwaii Company-Risk- 
\otc, F"rm li- Goods carried by wrong route— 
~ Dt-riotiiin—Loss of goods—Burden of proof. 

Wlii-ro goods consigned to a Railway Company 
fMj' rairiage under Risk-Note. Form Bare carried 
to a wrong destination over a route dift’erent from 
that inteiuled by the consignor, and loss or damage 
is <-auscd. the burden lies on the Railway Com- 
])any to prove that the loss or damage did not 
occur during the deviation, and in the absence 
of such i)roof, the Railway Company will be liable 
for the loss or damage irrespective of the terms 
of the Risk-Note. B Laxminak.wan Bmkram r. G.I. 
P, Railway Co„ '20 Bom. L, R. '2^’y, (10*21) A. i. R. 
(B,1380 256 

Carriers Act illl of 1865i. ss. 2, 6—'‘Common 
carrier, ' who is ~ Liability of common carrier — 
Steamshi}) Company carrying goods for Railway 
Com}>any, liability of. 

Plaintiffs consigned certain goorls to a Railway' 
Compnnv for carriage to a certain destination. 
Owing to a breakdown on the Railway line, the 
Kailwav ('ompanv made arrangements with the 
defeiulant Steamslup Comi>any to carry the goods 
over a ]iortion of the route by water. The ordi¬ 
nary Im.siness of the defendant Company was to 
transport goods over that portion of the route and 
no special terms were entered into between the 
Railwav Company and the defendant Company. 
The goods were destroyed by lire while in the 
custodv of the defendant Company. Plaintiffs sued 
the defendant ('ompany for damages for loss of 

the goods : . 

Held, that the defendant Company was liable to 

the loss as common carriers of the goods. 

The word “for all persons indiscriminately” 
which occur in the detiiiition of “common carrier" 
in section 2 of the Carriers Act, simply mean that 
iiersons so engaged in and catering for business 
satisfy t^^c demands or apidications of customers 
as they *uncan<l are not at liberty to refuse busi- 

ne.ss. » , . , 

This arises from the public employment m which 

they are engaged. Ajiart from danger arising, 
sav* fr«)m the nature of the goods received, the 
carrier is by his office bound to transport the 
goods as clearly as if there had been a special 
contract which purported so to bind him, and he 
is answerable to the owner for safe and sound 
delivery. 

In order to limit tlie liability of a person who 
answers the delinilion of a “ common carrier" 
umler the Carriers Act, viz., of transporting for hire 
goods from place to jilace for all persons indiscrimi- 
natelv, what is re iuired is that the nature of the 
contract entered into by him must either have 
the limitation of his liability under section G of the 
Carriers Act made expressly and in writing, or 
the facts must be such that for the contract in 
(juestion the carrier was departing from his usual 
business and engaging in a different type of 
business from that of common carrier. P C Ixdia 
Gfvfkal Naviu.^tiox and Ry. Co. Lti>. v . Dkkhaui 
Ticv Co 28 C. W. N. 302; (1924) A. I. R. ;P. C.) 
40 (1924) M. W. N. 158; 19 L. W. 277; 22 A. L. 

J. 173; 51 C. 304; 10 0. & A. L. R. 591;|26 Bom. 
L, B. 571 1038 


CausftOf action, when arises—C. I. F. Contract, 
incidents of—Seller, duty of—Property, when 
passes—Failure of buyer to make payment. 
6'ee Sale of goods 303 

C. P. Tenancy Act (XI of 1898)—Abadi—Non- 
agriculturists' right to occupy houses, whether 
transferable. 

In the absence of an agreement to the contrary 
the right to occupy a house and site held by a 
non-agriculturist is not transferable without the 
consent of the malgnzar. 

Obiter. —A tenant or other person entitled to a 
site of a house can transfer his right only to 
occupy the site and that too within narrow 
i)ounds. N Laxmi Prasad r. Ahmad ICachi 635 

C. P. Tenancy Act (I of 1920), s. 89—Sumnder 

of undefined share by co-tenant, I'alidity of. 

If on the lelinquishment by a co-tenant of his 
undivided share his sons succeed and the land¬ 
lord recognises them as tenants instead of their 
father, the arrangement is valid. N Shfr Singh 
I'. Kalp Singh 734 

-^ Sch. 11, Art. 1, applicability of—Suit for 

possession- -Dispossession by landlord, whether 
necessary -Amendment of plaint, when allowed. 

Article 1 of Schedule II to the C. I^ Tenancy 
Act of 1920 applies to dispossession of a tenant 
by any person whether the landlord or not. 

Plaintiff sued to recover possession of a holding 
alleging that he was an occupancy tenant of the 
holding and was dispossessed by the defendant 
in July 1920. The defendant contended that the 
plaintiff had been out of possession since 1918 
and had surrendered his tenancy and that the 
defendant had been placed in possession by the 
Malguzar. In the course of the pleadings the 
plaintiff stated through his Pleader that he had 
been out of possession since the end of 1918 and 
that the defendant has not actually dispossessed 
him but that the suit was tiled against defendant 
as he was in wrongful po.ssession. In reply it was 
]»leaded that the plaintiff not having been in 
possession of the land within 2 years from the 
date of the suit, his claim was barred by limitatum 
under Article 1 of Schedule H to the C. P. 
Tenancy Act of 1920. On the date fixed for 
hearing arguments on the point of limitation the 
plaintiff applied to amend his pleadings on the 
ground that he had inadvertently stated that he 
was dispossessed in 1918 whereas he was dispos¬ 
sessed of 2 fields out of 3 in 1919 and of one 
field in 1920, and applied to put in copies of 
jamabandis in support of this: . , . 

Held, that as the plaintiff did not in his plaint 
rely on the jamabandis he could not be allowed 
to amend his pleadings in order to get out of the 
effect of his own admission; 

(2‘; that under Article 1 of Schedule II to the 
0. P. Tenancy Act of 1920, the dLspossession need 
not necessariiv be bv the landlord and that the 
plaintiff's suit was* clearly barred under that 
Article. N Raghunath Sin'GH r. Gabdoo 355 

Champerty —Sale by person out of possession-— 
Sale for consideration of costs of litigation to 
recover property—Validity of sale. See ^ 

AND PURCHASER 
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^ Vol.80] 

r^l'L' 10 

Charitable Endowments Act 1 .VI of 1890'', 

8. 14, See Civil Prockdiuk Cokl, O. VII, it. 11 

495 


Chota Nagpur Encumbered Estates Act 
^Vl of 18761, SS. 17, 18— position of 
— Manager, powers of—Contract hij mviicr, whe¬ 
ther binding. 

Under the ChotaXagpui Knoumhered lOstatesAet, 
the owner is disabled not only from acts of manage¬ 
ment but from mortgaging, charging, leasing or 
alienating the property, whereas on tlie other hand 
the Manager is vested and alone vested with such 
powers. The latter is in short, in the eye of the 
law, fully and comidetely vested in the manage¬ 
ment of the estate, and the vesting in him con¬ 


tinues during the tenure of his oftice. 

In the performance of such duties the Manager 
is neither the servant nor the agent of another, 
be that other either intervener a private or a 
public or political or departmental officer. The 
Manager is himself the principal under the 
Statute, and he must conform in the discharge of 
his duties to the provisions of the Act. 

A contract for the sale of part of an estate 
under the Chota Nagpur Kncnmbered Estates 
Act entered into by the ornier is binding neither 
on the Manager nor on the estate. P C Hukl'M 
Chan’d V Ram Bahalur Sint.h, (192-1) A. I. K 
(P. C.) 156; 34 M. L. T. 120; 3 Pat. 025; (1924) M_ 
W. N. 710; 47 M. L. J. 562; 22 A. L. J. 93o; o 
r. h. T. 639 841 

Civil Procedure Code (Act V of 1908', ss. 2 
(2), 47, O. XXI, r. 66-Salc proclamation— 
Objection as to misdescription of boundaries 
Order, whether final—Tesi—Appeal, whether 

competent. , , 

If an order falls mthin section 47 of the Civil 

Procedure Code and is a final order, it is a decree 
within the meaning of the Code and can be 
challenged by way of appeal. 

In order to detennine whether an order falls 
within the terms of section 47 of the C’ode it is 
necessary to see whether the order decides a 
question arising between the parties to the suit 
in which the decree was passed and relates to 
the execution of the decree. 

.Per Pearson, J.-The determination of a ques¬ 
tion arising upon an application under U. aai, 
r. 66, may also be an order passed under section 
47, Civil Procedure Code. The test in each case 
■would be whether there had been a judicial 
adjudication binding on the parties in a siinse- 
quent proceeding, finally determining the rig 
of the parties. C Devenduakath Basu v . 

Chandra Kalu , . ?• ' 

-8. 2 (3), O. XXI, r. 1 

creditor whether "decree-holder -"— I aymen 
attacking creditor of decree-holder, whether pay- 

'tnent to decree-holder. , ^ 

The term “decree-holder” as defined m sect on 
2 (3) of the Civil Procedure Code does not mcUicic 
an attaching creditor of the decree-hmaer. , 

Therefore, payment out of Court . i jnj, 

amount by the judgment-debtor to the 
editor of the decree-holder is not a 
the decree-holder within the meaning of • 

^ O. XXI, Civil Procedure Code. A Bam Badan 

QIHOK V, BaMiPaboash Singu 


civil Procedure Code—1908—contd. 

• * 

—__ s. 6 See Provjdknt Fl’nds Act, ss. 2. 4 

424 

- S. 11. See Co-sHAREUS 827 

-— S. 11 -Res judicata between co-defend¬ 
ants, rcfinisitcs of. 

In order that a decision sliould operate as res 
judicata between co-defendants two conditions must 
be fulfilled, first, tliere must be an active con¬ 
troversy against eacli other between the co- 
defendants and secondly, the controversy inter st 
between the co-defendants .sliould be necessary to 
give tlie appropriate relief to the plaintilf. N 
I/AX.MAS V. Jasoo 389 

-S. 11— Res judicata — Rule, whether exhaus¬ 
tive-issue, decision on, whether res judicata 
- Property in dispute in subsequent suit, di^erent, 
effect of. 

The rule of judicata as stated in section 11 of 
the C'ivil Procedure Code is not exhaustive: the 
section does not supersede general principles of 
law on the subject of res judicata. 

The general principle underlying the rule of res 
judicata is that persons should not be harassed by 
continuous litigation about the same subject- 
matter. 

Under tlie rule as laid down in section 11 of 
the Civil Procedure Code, it is not only the decision 
of a suit winch may constitute res judicata but 
the decision of an issue alone may operate as 
such, and it is immaterial that in the subsequent 
suit the proi)prtv which is tlie subject-matter of 
tlie dispute is ‘not identical witli tlie property 
which was in dispute in the previous suit. O Gai’RI 
Misra V. Mohan, 9 0. <& A. L. K. 1061 847 

_S. 11— Suit for partition compromised — 

Subsequent suit, whether barred—Ues judicata. 

A suit for pai-tition compromised by the parties 
agreeing not to press their claim for partition, does 
not bar a subsequent suit for partition, because the 
right to enforce partition is a legal incident of a 
joint tenanev and as long as sucli tenancy subsists 
any of the joint tenants may aj>ply to the Court 
for partition of joint jiroperty. A Kapha Lal v. 
Mclchani), 22 A. L. J. 749 9 3 3 

__ss.11, 92, O. XXIII —Suit in respect of 

public charities—Compromise decree, validity of — 
Addition of stranger as defendant—Suit, main¬ 
tainability o/—Res judicata—f^ecree, setting aside, 
of — Mistake. 

Order XXIII of the Code of Civil Procedure deal¬ 
ing with adjustments of suits, does not restrict 
the jurisdiction of a Judge to pa.ss a decree on the 
basis c»f a compromi.se in a suit brought under sec¬ 
tion 92 Civil Procedure Code. 

Ilia suit brouglit under section 92 of the Civil 
Proceedure Code with the sanction of the Advocate- 
General the addition of a stranger as defendant does 

not render the suit bad. 

\ suit under section 92 of the Civil Procedure 
Code is brought by the plaintiffs on behalf of them¬ 
selves and the general public. 

The decision in a previous suit under section 92 
of the Civil Procedure Code would bar a subse¬ 
quent surt under that section hy diffeient plaintiffs 
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Civil Procedure Code— 1908—coiitd. Civil Procedure Code—1908— contd. 


under bectiou 11. Explanation VI of the Code, if the 
])rovisions of the Explanation are satisfied. 

A judu'incnt passed by a competent Court having 
j'lristliction cannot be assailed in a subsequent 
suit on any ground of mistake. C Anu Mahomed 
JIauakat Ai.i r. Abdi h Rahim 44 

' — ss. 11, 102, 115. 6Vt' A’endor axd 

1'L'RCH.VSEU 2T0 

-- — S. 11, O. II, r. 2—Sint for i)i>$$e4S\on ^ 
Future menne promts not claimed—Subsequent 
suit for mesne profits, whether barred. 

Both in section 11 and in 0.11, r. '2 of the Civil 
Procedure Code the is.sues and claims there referred 
to arc tho.se whicli arise out of the cause of action 
and n<jt those which arise out of .some i>ossible 
future cause of action. 

Where, therefore, future mesne prolits have not 
been claimed in a previous suit for possession, a 
subsequent suit for such mesne j>rolits is not barred. 
Pat Ramjanam Singh r. Khcb Lal Singh 710 

S. 11, 0. XXI,r.16 Res judicata, pria- 
ciplc of, whether applicable to execution proceed¬ 
ings—Application for execution by assignee from 
decree-holder — Judgment-debtor, duty of. 

The provisions of section 11 of the Code of 
Civil Procedure arc not expressly made applicable 
to execution proceedings, but the pi inciples are 
applicable and if a point has been directly or by 
implication decided in any particular execution 
I)roceeding the point cannot be raised subse¬ 
quently. 

When a judgment-debtor on receiving a notice 
(jf an application bv an assignee from the decree- 
holder for substitution of his name in the decree, 
fails to prefer any objection and a deJinite order 
of substitution is passed by the Court the judg¬ 
ment-debtor cannot afterwards object to an execu¬ 
tion of the decree by the assignee. 

Per Mukerjee, J. —It is incumbent on the judg¬ 
ment-debtor under 0. XXI, r. 16 of the C'ivil Pro¬ 
cedure Code, when he receives notice of an 
application for execution made by the assignee 
of the decree-holder, to come fonvard and raise 
any objection that he may have to the execu¬ 
tion of the decree by the assignee, and if he 
fails to do so, he cannot afterwards object to sucli 
execution by him. A Dwarka Das v. Muhammad 
Ashvaqullah, 22 A. L. J. 928 722 

-S. 11, Expl. Madras Civil Rules of 

Practice, r. 161 (3)-—Transfer of decree, applica¬ 
tion for—Fotice to judgment-debtor—Failure to 
plead bar of limitation—Res judicata—Limita¬ 
tion .let (IX of 1008), s. 15, Sch. I, Art. 182 {5) 
—Aftac/imeaf before judgment — Injunction — 
B.xclusion of time—Application by transferee 
for recognition of transfer—Step-hi-aid of exe¬ 
cution. 

On an application for transfer of a decree, it 
is not only competent to the judgment-debtors 
but it is inemnbent on them, if they propose to 
rely upon it, to appear and plead that the execu¬ 
tion of the decree is barred by limitation. 

Where notice of an application for transfer of 
the decree was issued under Rule 161 (3; of the 


Madras Civil Rules of Practice to the judgment- 
debtor and he had opportunity to appear and 
plead limitation but he raised no objection and 
execution was ordered to proceed: 

Held, that it was not open to him on a sub¬ 
sequent application for execution to plead that 
the former application was barred by limitation. 

An application by a transferee decree-holder to 
reco^ise the transfer and execute the decree is a 
step-in-aid of execution within the meaning of 
Art. 182 (5) of the Limitation Act so as to save 
the bar of limitation of a later execution peti¬ 
tion by the decree-holder, notwithstanding the 
fact that in certain subsequent proceedings the 
title of the transferee decree-holder on that date 
is negatived. 

Until an assignment of a decree is held to be 
invalid the transferees arc the proper i^ersons 
Avho have title to execute the decree. 

An attachment before judgment of a decree 
absolutely prohibiting the execution of the decree 
by anybody operates as an injunction within 
the meaning of section 15 of the Limitation Act. 
A decree-holder is, therefore, entitled to deduct 
for the purposes of an execution application, the 
]ieriod during which such attachment is in force. 
M Kallepalli Rajilaoiripathy V. Kallepalli 
Bhavani Sankaran, 19 }j. W. 650; 47 M. L. J. 4; • 
(1924) M. W. N. 527; 47 M. 641; (1924) A. I. R. W 
G7.3 103 

--S. 11, Expl, IV--Res judicata—TRie and 

cause of action different—Alternative ground of 
attack -Different propeHy, 

A decision in a suit cannot operate as res judi¬ 
cata in a subsequent suit based on a different 
title and a different cause of action. 

The failure of a party to set up a title as an 
alternative ground of attack cannot operate to 
deprive him of his right to set up that title in 
a subsequent suit in regard to property which 
w'as not in dispute in the previous suit. A 
Chhotey Lal V. Chandra Bhan, (1923) A 1. R. (A.) 
17G; J5 A. 59 1041 

- S. 11, Expl. IV, O. II, rr. 2 , 4 -Suit for 

possession—Mesne profits, subsequent suit for, 
whether barred. 

Where a plaintiff sues for possession of im¬ 
moveable property and obtains a decree for pos¬ 
session and mesne profits from the date of the 
suit, he can bring a separate suit against the 
same defendant for mesne profits prior to the 
suit. B Ramchandra v. Lodha, 2C Bom. L. R. 288; 
(1924.' A. I. K. (B.) 368 259 

-S. 11, Expl. Vl- Res judicata—Decree for 

declaration and accounts obtainedhy one trustee 
against others, whether binding. 

A decree obtained by one of the trustees of a 
trust on behalf of the trust against the other 
trustees either for a declaration that the property 
in dispute is timst property or for rendition of 
accounts in a suit brought in the interests of the 
trust or for the protection of the trust property, 
is binding as much on the tmstees who are 
parties to the suit as on all pei'sons interested 
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in the trust. AThakuriSiu (}at Ashram XARAfN.ii 
V. Jaishth Madho Acharia, 'Jt> A.L. J.liU; ilDiMi 
A. I. R. (A.) 501;1GA. G51 406 

~ SSi 17, 38, 39 c)>/n/>nsi/ii/ 

jn’opcrties in two Districts — ion of 

(jage decree—Jurisdiction of Court in rriic Dis¬ 
trict to sell property situated in other District 
— Mortgage rfecrcc, nature of— Spccipc perform¬ 
ance. 

Where mortgaged lu-opei’ties arc situated in tu'o 
Districts, and the mortgage decree is executed in 
the Court of one District, that Court has jurisdic¬ 
tion to sell the lU’operty which is situatcil in the 
other District. 

No Court can execute a decree in wliich tlic 
subject-matter of the suit or of tJic application 
for execution is property situated entirely outside 
the local limits of its jurisdiction. Jbit in case.sof 
decrees for sale of mortgaged })roperties an exce])- 
tion has been recognized. 

06!te?v—A moi tgage decree “ is I'lactically a 
decree for specific performance of the contract 
between the mortgagor and jnortgagee ” and 
where that is so “the authority given by section 
17 of the Code of (’ivil Procedure must include 
the authority to make an order of tliis kind, 
that the property shall be sold, and to direct the 
mode in which the sale shall take i)lacc.'’ Pat 
Abdul Hadi v. Kadultunnissa 901 

■ — ;- SS. 20, 47 —Stag of execution proceed- 

ings — Costs, order as to--Refusal to set aside 
order — Appeal, whether maintainable — Costs, 
award of—Discretion of Coiu't. 

Under section 2 read with section 17 of the 
Code of Civil Procedure an order passed by the 
Execution Court is a decree only when it deter¬ 
mines a question relating to the execution, dis¬ 
charge or satisfaction of the decree. 

No appeal lies against an order in execuiion 
proceedings refusing to set aside an order as to 
payment of costs, on a stay of the proceedings, 
as such an order is not one involving a (jiiestioii 
as to the execution, discliarge or .satisfaction of 
the decree itself. 

Order as to costs is ordinarily a matter hi the 
discretion of the Trial Court and unless some 
question of principle is involved no appeal can 
ordinarily be entertained. A Lachmi Nar.vin v. 
Brij Rani 39 

-- 20 (c). See Sale of goods 303 

--— 68. 21, ^S— Jurisdiction, want of - Ob¬ 
jection not taken in Trial Court - ■ Derision — 
Decree, whether can be set aside—Failure of 
justice, proof of. 

A decree cannot bo reversed iu revisiou on the 
ground of want of jurisdiction in the 'irial 
Court, unless objection to the jurisdiction of the. 
Trial Court was taken iu that Court at the ear¬ 
liest opportunity, and there has been a failure of 
justice as required by section 21 of the Civil Pro¬ 
cedure Code. Pat Indian Gener^vl Navigation 
and Ry., Coy. v. Daulat Ram Chaturbhuj, 2 
V. h. R. 74; (1924) A. I. R. (Pat.) 527 745 

-§.34. 8ee Vendor AND FuacHAfiEE 87 


Civil Procedure Code—1908— contd. 

-S. 35. See Presjde.vcv Small Cause 

CV'UKTS Act, .s. 22 755 

■ s. 39, O. XXI, rr. 7, 8, 10, 11 — Deci'ee, 

transfer of-Conrt to which decree, transfeired, 
when can execute Fraudulent decree- Remedy 
■ Injunction to restrain institution of pro¬ 
ceedings Cause of action, when accrucs—Jiuds- 
divtion. 

Where a (^oiirt tjunsfers its decree for execu¬ 
tion to another Court, the latter Court although 
clothe<l with jurisdiction to execute the decree 
as soon as the .ludge orders that the neces¬ 
sary copy of the decree and certificate be 
filed in Court, will not and cannot execute it 
unless and until regular application for execu¬ 
tion is made to it under O. XXI, rr. 10 and 11, 
Civil Procedure Code. 

In the case of a fraudulent decree the remedy 
is by way of injunction to restrain the party from 
executing the decree. 

Injunction can be legally claimed and granted 
in order to restrain the institution of proceedings 
that is in anticipation. 

The right to tlie relief of injunction to restrain 
the decree-holder from applying to execute Jiis 
decree on the ground that it was obtained frau¬ 
dulently accrues and is enforceable by suit even 
though the decree-holder defendant has not applied 
for execution, or the Court lias not actually put 
it into execution. 

In cases other than those substantially falling 
within the scope of suits respecting immoveable 
]>roperty nr suits for land, if the cause of action 
to sue for injunction has wholly or in part arisen 
witliin the jurisdiction of any Court tliat Court 
has jurisdiction to entertain tlie suit, under sec- 
ti(ai 20. clause k-} of the Civil Procedure Code. 

N SuLTANALi r. Balaji 59 

-S. 41 —of decree—Transfer for 

c.xecution--Ceriijication, what amounts to--Noti- 
fiention of paymentS'-Jurisdiction to execute 
decree. 

\\’liere a o’ec.'*‘»e is transferred to a Court for 
execution tliat Court continues to have jurisdic¬ 
tion to execute the decree, until it certifies to 
the Court that i>assed the decree, under section 11 
of the Civil Procedure Code, that tiie decree has 
been executed, or where it fails to execute the same, 
thecircum.stances attending such faihii’e. 

Where a decree lias once been transferred to 
another Court, certification is a very important step, 
for its consetpienoe is that the Court to which the 

decree has l»een transfeiaed ceases to iiave jurisdic¬ 
tion to execute the decree. There mu.sl, therefore, 
he a formal certification by the Court to which the 
decree Jias been transferred for execution to the 
Court whicli passed the decree. 

The mere fact that certain payments made under 
the decree are notified to the Court which passed 
the dccre-e does not amount to cerlificaliou with¬ 
in the meaning of section 41 of the Civil Procedure 
Code. B tSHivLiNGAPPA V. Shidmallappa, 26 Bom L, 

R. 315; (1921) A. I. R. (B.) 359 7 5 2 

■-8. ^7—Defendant — 2samt struck off, wht* 

ther party under 8. 



1072 


INDIAN OASES. 


[I92t 


Civil Procedure Code -1908- contd. 

A defendant against whom the claim is not dis¬ 
missed l)nt whose name is struck off from the 
record al the iilaiuliff's own instance is not and 
cannot he regarded as a party to the suit or the 
decree within the meaning of section 47 of the 
Civil Procedure (.'ode, as there is no formal ex- 
])ies.sion of an adjudication which, so far as he is 
concerned, conclusively determines the rights of 
th(‘ i>arties with regard to all or any of the mat¬ 
ters ill controversy in the suit. N Kan'Haiyalal 
Kalak v. Lachhi 470 

- SS. 47, 141, 144, 151, scope of—Money 

decrce.~-E:eecution -'Attack}nent of slandiny crops 
--Crops delivered to decree-holder for safe custody 
-Decree-holder, position of—Security bond — 
Decree, satisfaction of—licstitution of crops, uj>- 
plication for—Executing Court, jurisdiction of 
- -Separate suit, whether necessary. 

An Executing Court, which entrusts to a party to 
the decree or to a tliird person as a depository or 
sapratdar pro])ei ty taken by it under attachment or 
in execution of its process, has, either acting on its 
own motion or at the instance of a party to the decree, 
])ower 

(1) to order him to produce it for sale if neces¬ 
sary, or even to return it to the judgment-debtor 
or to the objector or any other person from whose 
possession it was ^attached or taken, upon the 
decree being satisfied or objection being allowed 
or upon the termination of any proceeding in 
execution, or for any cause whatever, and also if 
necessary; 

(2) to visit him with any penalty for his default 
in ol)eying its orders by proceeding against him in a 
summary manner, in order to prevent the abuse of its 
own process and for shortening the litigation or for 
the ends of justice. 

The mere fact that the decree-holder becomes a 
depositary of the property taken in execution of a 
decree does not make him a stranger to the decree 
so as to prevent the (Jourt from exercising its juris¬ 
diction over him. 

Section 151 of the Civil Procedure Code gives 
ample jurisdiction to a Court to pass orders for 
the restoration of or for the proclamation of tlie 
•witlidrawal of attachment of moveable propertv 
also. 

The -word 'decree* in section 141 of the Civil Pro¬ 
cedure Code covers on 'order' and the word ‘Court’ 
includes Courts of every grade. 

^^ection 244 of the Civil Procedure Code corres¬ 
ponding to section 47 of the new Civil Procedure 
Code is meant to provide “a cheap and expeditious 
remedy" by empowering the Court executing a 
decree to determine questions that mav arise in 
execution proceedings, without requiring'the parties 
to bring a separate suit in respect of any ques¬ 
tions that may arise between them in such proceed- 
ings. 

The surety bond which the supratdar has to 
execute, should be drawn up in such form as to 
clearly bring home to him the nature of his liability. 
N Kamji V. ZiULAJi, 7 N. L. J. 130; 20N. L. R 9.3 

49 

- SS. 47, 144 — Restitution — Sale, whether 

(,..4 6c set aside — Auction-purchaser, position of—* 
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Bona fide purchaser, who is—Decree set aside 
suit, effect of. 

The language of clause (1) of section 144 of the 
Civil Procedure Code is wider than that of the 
corresponding section 583 of the Code of 1882 
and the addition of clause (2) barring suits neces¬ 
sarily implies the widest possible constniction of 
clause (1). 

The question of restitution of property sold under 
a decree, is restricted not merely to the parties 
themselves but also extends to their representatives 
within the meaning of section 47 of the Civil 
Procedure Code, and the term ‘representatives’ 
includes not merely legal representatives, but also 
assignees. 

While as against a decree-holder wlio is himself 
tlie auction-purchaser, a sale can be set aside and 
restitution made an innocent purchaser through 
Court cannot be so disturbed. 

By the phrase "6ona/ide or innocent purchaser” 
as distinguished from the case where the decree- 
holder is himself ,the auction-purchaser, the Courts 
imi)ly the test of knowledge of the pending proceed¬ 
ings whether by appeal or otherwise to set aside a 
decree, and opportunity to defend his oira interests 
in those proceedings. 

The fact that the decree which was executed by 
sale was set aside, not in appeal, but by subsequent 
litigation, does not affect the question of restitution. 
S JamxomalGi’udin’omal V. Gopaldas, 17S. L. R. 73; 
(ll)24)A. I. R.(S.) 101 1002 

-s. 47, O. XXI, rr. 22, 90 —Limitation 

Act (IX of W08), Sch. I, Arts. 106, 181—Exe¬ 
cution of decree—Notice of attachment, absence 
of, effect of -Sale, whether void—Application 
to set aside sale, nattu'c of — Limitation — Appeal, 
whether lies—Sale set aside — Terms. 

Ill a case where notice under O. XXI, r. *22 of 
the Civil Procedure Code has not been issued and 
the omission is due not to the fact that sub-nilo 
(2) of tlie rule has been applied, but to the fact 
that notice was not asked for a sale held m. 
execution is void and not merely voidable as 
against the person to whom notice should have 
been but was not issued. 

Where a sale in execution of a decree is void 
as against a party and he applies for relief under 
.section 47 of the Civil Procedure Code or othe^ 
wise, the case is governed* by Article 181 and 
not by Article 166 of Schedule I to the Limita¬ 
tion Act. 

Schwabe, C. J. and Waller, An application 
to sat aside a Court sale on the ground that no 
notice was given of the application for attachment 
and order for sale of the property is not covered 
by O. XXI, r. 90 of the Civil Procedure Code 
but comes under section 47 of the Code and an 
order passed on the application is, therefore, 
ap})ealable as a decree. 

Where an application is made to set aside a 
Court sale on the ground of want 
accordance with the provisions of 0. XXI, r. 
the Civil Procedure Code and the sale is 
and it appears that the defendant judgment-debtqr 
was properly before the Court and his interest 
is liable to be sold in satisfaction of the decreej 
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the petitioner can only be permitted to recover 
possession of the property on payment to the 
pui*chaser of what he has j>aid tojjcdlu'r with 
interest less any amount he may liave received 
for mesne prolits. M KA.tAOoi‘ALA Aiyau r. Uama- 
NUJACHARIAR, 40 M. L. J. 104; 10 h. . I'O; 
(1924) M. W. N. 182; 17 M. 288; (1921) A. 1. U. 
(M.)431 92 

—-S. 47, O, XXI, r. 58 -Same persmi Imth 

prior and puisne inortijagcc -Decree obtained by 
him as prior 7«or(<;a<7ee also against him as 
puisne mortgagee - Objection by him against sale 
of property in execution of later decyve, nature 
of. 

P. mortgaged his property tw'ice to K. and tlien 
to G. and to K. again. K. sued P. and G. on his 
two earlier mortgages and obtained a linal decree. 
During the pendency of K.'s suit G. sued P. and 
K. on his moi'tgage and obtained an ex parte 
final decree. On G.'s application for execution ot 
his decree. AT., lodged an objection on tlie groiuYi 
that he was the owner of the property on a title 

prior in time to G.'s mortgage : 

Held, that K.'s objection was not under section 
47, Civil Procedure Code, by a party to the 
decree but under O. XXI. r. 58 by a stranger and 
that it was a direct attack, on G.'s decree for the 
sale of property. N Gan’oaram r. 

-S. 47, O. XXI, r. sale - 

Judgment-debtor having no saleable interest 
Suit for refund of purcha.'fe-money, whethei 

maintainable. . 

A suit for refund of purchase-money is not 
maintainable by the auction-puiyliaser on tl e 
ground that the judgment-debtor IkkI f 

fntercst in the land. C Banka 1 khari Das .. 
Guru Das Dhar, 28 C. W. N. 20; (1024) A. Vlt 
(C.) 172; 40 C. L. J. 157 

__ s. A-S-Fraud—Wilful erosion of arrest 

by judgment-debtor — JAmitation. 

When a judgment-debtor, who is | • 

guilty of fraud within the meaning 

ofthJ Civil Procedure Code and consequent b 

period of limitation is extended mulei 

M Ramanathan Chettiar i;., M W' 

M. L. J. 428; 20 L. W. 4io; (DJil) ".g, 

745 

« AQ n XXI rr. 60, 63 -D#ecf of 

orderl^Suit^is' 

ment — Release - Fraud Afresh 

iSt^— 

The eiiect o£ the jr^dgment in a suit brou^d^m 
accordance with O. AXl. ; passed upon a 

Code,-is to supersede the or 

claim made under r. 58 and t 

elusive. , P« Civil Procedure 

clalm^nd if m^Vely a form of app^^^l S'"®® 

of an original suit. 
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A private transfer of the attached property, 
after the date of its rcdcase, at the instance of a 
claimant or objector, is bad on the ground of Us 
pend-'ns, and does not ahcct the light of the 
partv in whose favour the suit may be decided. 

An order of release under O. XXI, r. 00, Civil 
Procedure Code, is not liiial but provisional, and 
although it operates to prevent the attaching 
ci'oditor fi-om proceeding to sell the attached 
]>roperty it does not operate so as at once to 
remove the attachment and leave the judgment- 
debtors free to deal with the property as they 
like. If they do deal witli it. they and those 
with whom tliey deal, do so subject to the resvilt of 
the suit Rs to the attachment beinff maintained. 

Ordinarily, for a deci-ee-holder to execute his 
decree fiir money two things ai-e at least c.ssen- 
tial. Either the person or the property of the 
judgment-debtor must be made available again.st 
which tlie execution could issue; if his property 
be not available, at least the arrest of his person 
must be possible. 

Conduct is the best proof of intention. 

Cnder section 48, Civil Procedure Code, tlie 
word "fraud," is used in a much wider sense 
than that in which it is generally used in 
Knglisn Law. Locking up the house so as to 
prevent allachment of movealile property; or 
evadino- arrest 1)V anv contrivance; or dishonestly 
evading pavment by eluding service of warrpt, 
is a fraud' within the meaning of the section. 
Similarlv. a tictitious transfer of property made 
bv a judgment-debtor to defeat or dela.v the exe¬ 
cution of a decree, that may be passed against 
him amounts to fraud within the meaning ot 

the section. , , 

Fraud on tlie part of a judgment-debtor at any 

cta«re of the exeeution gives a new starting point 
for'^the period of limitation. Therefore, a judg- 
inent-debLor’s continued ab.senee from the juris¬ 
diction of the Executing Court is a continuing 
fraud, and keeps the rigl.t of the decree-holder 
to applv for execution alive, from day to day 
during his period of absence from tlie jurisdiction 

°^f^an^Exe^ilting Court holds rightly or wrongly 
that a decree is exccnfalile. even after the twelve 
years have elap.sed, and orders execution to issue 
and the judgment-debtor does not challenge the 
order bv wav of appeal, review or rcyisn.n, the 
order is' binding on hiin and on principles analo¬ 
gous totho.se of res judicata strictly so-exiled, he 
is precluded from chaileugmg the order at a 
subsequent stage of execution proceedings. N 
Khairi lla V Dkaxrcpm.al 

— S S2-Income from impartible zemin'* 
diri wh'’ther liable for debts of deceased zemin- 
d^r~Attachnient-Mode of execution. 

Cnder section 52 of the Civil Procedure C ode 
the income of landed propyty winch has passed 
frlm one zemindar to tlie next, the property 
bdn- an impartible raj, is liable in execution for 
the debts of the deceased zemiiyUr. 

Income which has accrued since the death of 
th* late zemindar and has come into the hands 
pf'th-' uew zemindar, CAg be attached m execu- 
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tion f< r tlie del»ls of tho lalo zemindar and dealt 
witii aooordinff to tlie provisions of the Cede. M 
Kahihvi:m s\v.\MY Naickf.u v. Eastfkn- Develop- 
Mi:\T ( nKpcKATiox Lti'. iO M. L. J. 261: (192-1) 
M. W. X. M(k -17 M. 411; il924) A. I. R. (M.) 5.-0 

163 

- SS. 52, 152- Ptisonal decree against 

le<ial representative -Amendment of decree — 
Belated application, whether maintainahle. 

It is not Competent to a Court to pass a decree 
against the legal representative of a deceased de¬ 
fendant so as to make him personally liahle and 
the mistake should be rectified even 'though it is 
brought to the notice of the Court at a rather late 
stage of the proceedings. B Jayavant Rao Nahayan' 
Deshjr-ku r. Xarring Saeharam Dfshmukh, (1923) 
A. I. R. (11.) 414 ISO 

-S. 60. See Provincial Insclvenxy Act, 

SS. 2 (d),2b 642 

- S. 60 (Q). Sec Transfer of Property 

Act, s. G (e) 141 

- S. 64~Transfer of Profci ty Act (IV of 

1882), SS. 53, 51,- Exectition of dec ec~ Attach¬ 
ment-Agreement to sell ly jxidgment-deltor 
prior to attachment—Specific performance, decree 
for, after attachment, effect of-Remedy of cre¬ 
ditor. 

Where a judgment-debtor agrees to sell certain 
i roperty prior to an attachment effected bv the 
decree-holder and the purchaser obtains pcsseesion 
of the property under a decree for specific perform¬ 
ance of the agreement, after the altachment, the 
attachment cannot prevail against the rights cf 
the purchaser under his decree for specific per- 
formanco, and the only manner in which the 
decree can be questioned by the attaching decree- 
holder is by a suit under section 53 of the Trans¬ 
fer of Property Act. M Svnkari Sitayya v. Muda- 
RAGAPDI Sanyasi, 16 M. L. J; 361; 19 L W 455- 
34 M. L. T. 110; (1924) M. W. N. 329; (1924) A. L 
K. (M.) GIO 383 

-T 73 , 0. XXI, r. 72, sub-r. (2)~-Salc- 

purchase by decree-kolder—Set off - Rateable dis- 
tribution—Receipt of assets- Jurisdiction—i?cri- 

Sion. 

The jurisdiction of a Court in enlertaining an 
application for rateable distribution of the assets 
under section 73, Civil Procedure Cede, depends on 

the sine qua non of its being made before the 
receipt of such assets. 

A Court in receiving and disposing of an appli¬ 
cation under section 73, Civil Prcccdiire Cede in 
defiance of the conditions on the existence of which 
the jurisdiction rests, exercises its jurisdiction with 
material irregularity and its order is open to 
revision. 

Where a decrec-holdc-r himself is the purchaser 
ana claims a set-off against the price of property 
purchased which is allowed by the Court no ap¬ 
plication for rateable distribution under section 73 
Civil Procedure Code, Ciin be entertained after the 
termination of the sale. The Court in such a 
case obtains constructive seisin over the purcha^e- 
ji;oney iinjiicdiat(jly after the conclusion of the 
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4 

sale and the order allowing set-off under 0. XXJ. 
r. 72 of the Code is not equivalent to receipt of 
the assets but a mere disposal thereof 
Obiter: In a case where an application for set¬ 
off is made and there are no obstacles to the 
granting of it. c. g , absence of an application 
under section 73, Civil Procedure Code, it is doubt¬ 
ful wh?ther there can ever be a ‘receipt of assets’ 
by Court within the meaning of section 73, Civil 
Procedure Code. 0 Mohan Lal v. Amar Nath 

40 

-; S. 73, cIs. fa) (b) fc) — ‘Any property,' 

meaning of—Decree on the basis of security of 
moveable property, legality of. 

There may be mortgage or hypothecation of 
movable properties. Such hypothecation or mort¬ 
gage not accompanied by possession confers a goed 
title upon the person in whose favour it is made 
and the law recognises the transaction as security 
and equity gives effect to it. 

The words ‘any property’ used in clauses (a)^d 
(fi) of the proviso to section 73 of the Civil Pin- 
cedure Code as contradistinguished from the 
words “immoveable property ’’ in clause (c) tend 
to show that hypothecations of moveables were 
intended to be included therein. Therefore, a 
decree based on a security of moveable property 
cannot be held to be without jurisdiction. C 
Jatindra Chandra Chowdhl'ry r. Rangpur TofiACCo 
Co. Ltd. ^ 20 

~— ®*. 0. XLI, r. 25—/.ocai investigation 

Commissioner, 7'eport of, when can be over- 
I'lded—Remand—Lower Court, whether can take 
view inconsistent with remand order. * 
Where a matter has been referred to a Commis¬ 
sioner for local investigation, it is not safe for a 
Court to act as an expert and to overrule the 
elaborate report of the Commissioner whose in¬ 
tegrity is unquestioned, whose careful and laborious 
execution of his task is proved by his report- and 
who has not blindly adopted the assertions of 
either parly. 

W hen a case is remanded to the lower Court it is 
not open to it to take a view inconsistent with that 
followed in the order cf remand. C Amrita 
tiuNDARi Debi 1’. Munshi Serajuddin Ahmed Choc- 
DHURY, 28 C. W. N. 318; (1924) A. L R. (C.) 620 

756 

j; S. 79 -Government of India Act, 1915, 
(a cf- 6’ Geo. V, c. 61), s. 32 (2)—Railways Act (IX 
of 1890), s. 3 (Gf—Suit against State Railway — 
Manager, whether can be. sued^Defendant, pro¬ 
pel— "Railway administration,’’ definition of, 
scope of—Intei'pretation of Statutes—Interpreta¬ 
tion clause, scope of. 

W here an intei-pretation clause gives an extend¬ 
ed meaning to a word, it does not follow as a matter 
of course that if that word is used more than 
once in the Act it is on each occasion used in the 
extended meaning, and it may be always a matter 
for argument whether or not the interpretation 
clause is to apply to the word as used in the 
particular clause of the Act which is under con¬ 
sideration, 
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The extended meaning given to tlie expression 
“railway administration ” hy the words “and in¬ 
cludes the Government" in section .’> (fi) of tlic 
Railwa 5 ^s Act, does not apply appropriately in all 
cases where that expression occurs in the Act. hut. 
it can be availed of when the subject or <'ontext 
shows this is legitimate, as in the case of suits 
falling under Chapter VII of the Act. 

The Railways Act contains no clear indication 
that a suit against a State Kailwaycan be brought 
against the Manager, and on the contrary, tlie de¬ 
finition of “railwav administration," in the case 
of a railway administered by the Government, as 
including the Government, suggests, that a suit 
like this should be brought against the Govern¬ 
ment. 

By virtue of the provisions contained in section 
79 (i) of the Civil Procedure Code and section 3i 
(2) of the Government of India Act, the Secretary 
of State for India is the real and proper defend¬ 
ant in a suit against a State Railway. B Sukha- 
NAND ShAMLAL V. Ol'DIt ASP ROHILKHAND RaILWAV, 

26 Bom. L. R. 71; 48 B. 297; (1924) A. I. R. (B.) 
308 531 


■-— SS. 80, 100— Suii against public o^cer — 

Tortious act —iVoticc, whether necessary -Second 
appeal—Finding of fact, when can be disturbed— 
Precedents —Case distinguished, effect of. 

For a suit against a public otlicer notice under 
section 80 of the Civil Procedure Code is equally 
necessary whether tlie act complained of was not 
in good or bad faith. 

The section doss not requirs that the act should 
have been done in good faith ; it merely requires 
that it should purport to bs done by Ihs otficer 
in his official capacity. If the act was one such 
as is ordinarily done by the officer in the course 
of his official duties, and he considered himself to 
b3 acting as a public officer and desired other 
parsons to consider that he was so acting, the act 
clearly purports to be doue in his official capcaity 
within the ordinary meaning of the term “pur¬ 
port." The motives with which the act was done 
do not enter into the question at all. 

Findings of fact must be accepted in second 
appeal unless it can be said that thei'e was no 
evidence to support them or that they are based 
on some error of law. _ _ . , , • 

The fact that a decided case was distinguished in 
a judgment in a subsequent case does not show 
that it was accepted as good law. If a case is 
distinguished it is unnecessary to express any 
Opinion as to its correctness, and it is notorious 
that cases are sometimes distinguished on very 
Blender grounds to avoid the responsibility of ap¬ 
pearing to overrule them. A Abdul Rauim v. 
Abdul Rahman, 22 A. L. J. 812; 10 O. & A. L. li. 
837 72 


-8. 85, O. XXXII— Prince— .l/a;V- 

ity — Personal law—Guardian ad litem, u’«cmer 
necessary — Manager, suit by, maintainability of. 
It is not necessary to appoint a guardian ad 
litem of a Ruling Prince not living within the 
limits of . British India and not domiciled in 
British territory who has attained majority 
under his personal law, although he is a minor 


under the Indian Majority Act. Such Prince is 
not a minor within the meaning of 0. XXXII, 
Civil Procedure Code. He is, moreover, entitled to 
a;*t through his manager ajipointed under section 
85 of the Code of Civil Procedure. C Ramksh 
C iiA.\i>itA Das V. Ma(iaiu.ia Bire.vdua Kishan 100 

-S. 91. See Estoppel 946 

-S. 92-Mahant, whether trustec--Civil 

Court, whether can remove mahant— Worshippers 
of temple, whether can institute suit. 

The mahant of a temple is a trustee, and temple 
l>roperty is trust property within the meaning of 
section 92 of the Civil Procedure Code. 

A Civil Court cannot interfere with the .spiritual 
functions of a mahant but it can remove him from 
the control of and connection with a religious or 
charitable endowment, and prevent him from acting 
as mahant in future. 

The worshippers of a temple are the true benefi¬ 
ciaries of the endowment, and are competent to 
institute a suit under .section 92 of the (i)ivil 
Procedure Code, with respect to the temple pro¬ 
perties. O Sararjit Bharti v. Gauri N.^th, 10 O. 
c'i A. L. R. 1; 10 O. L. J. 619; (1924) A. I. R. (O.) 
261; 27 O. C. 149 674 

-S. 92, scope of—Trustee setting up 

adverse title — Suit, maintainability of—Transfer 
of Property Act (IV of 1SS2), ss. 122, 123- Hindu 
Law — Gift, essentials of—Dedication to deity — 
Acceptance by donee. 

To make section 92 of the Civil Procedure Code 
applicable it is not necessary that the existence of 
the tnist for pulilic, charitable or religious pur¬ 
poses alleged by the plaintiff should be admitted 
by the defendant and a suit under that section is 
maintainable for declaratory relief, where the 
trustee not only mismanages the trust property 
• but sets up a title adver.se to the tiaist. 

Under section 122 of the Transfer of Property 
Act to couslilute a valid gift, there must be a 
voluntary giving by the donor and an acceptance 
by the donee. What constitutes acceptance 
depends upon the c.in’.umstances of each case. 

In the case of the donee, being incapable of 
signifying his acceptance by reason of age or of 
liis being an impersonal being i-ecognized by law 
as capable of being a donee, such as deity, the 
acceptance required by the section may be done 
on liis behalf by somebodj' else competent to act 
as an agent. The acceptance may again be signifi¬ 
ed bv an overt act such as the actual taking pos¬ 
session of the property, or such act by the donee 
as would in law amount to taking possession of 
the property where the properly j.s not capable 
of physical possession. Thus actual delivery of 
possession is not essential in all cases, for it is 
only one of the modes of indicating acceptance. 

A registered deed of gift cannot lake tlie place of 
those essentials among which is the complete 
divesting of the ownership by the donor. There¬ 
fore, it must be proved in eacdi case, apart from 
the registration of the docaimerit. that there was a 
complete divesting of tlie ownership. A registered 
dead of gift, as any other such document, may be 
merely a aomiaal transiclic-n, without any intsntiva 
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'•n the p;ii f of tlie executant to give effect to the 
lerm.s f-ihiely or fictitionslv set forth in the docu¬ 
ment, 

'I'lie 'J’ransfer of Propertv Act lavs clown general 
I'l'uvisions governing gifts and ‘dedications and 
Uiere i.'? no distinetiuu in i)rineip!e between the 
e-^sanlial ingredirnts lecinisitc for a valid gift or 

<mdieation in Hindu Haw and those laid down bv 
the Act. 

The essential ingredient that constitutes gift cf 
Juovcable or iinmoveable propei t in the Hindu 
Law whether in favoui’ cf a deity or a human 
l)eing is the Sanknlp and the Samaipan whei'ehy 
the property is given completelv away and the 
owner completely divests himself of the ownership 

Hho Saras Bharhii v. Deoki Bhakthi, 
oP. L. r. 305; 3 Pat. 8-12; (1924) A. I. li. (Pat.) 

980 


94,151.0. XXXIX. r.2. See Madras 
District Mcsicihalitiks Act, s. 303 (2) (6) 664 

—. S. 100 -Seco?id appeal -Fxndinrj of fact. 

A linding of fact cannot be interfered ‘with in 
second appeal unless it can be shown that there 
IS no evidence to support iter that it has been 
inlluenced by an erroneous view of the law. C 
Hariram Mai'ata i- Mahesh Chandra Maiiata 

290 


--—S. 100—Second appeal—Misconception of 

evidence- High Court, whether will interfere. 

A tinding on an issue of a lower Appellate Court 
Avhich is based on a misconception of what the 
evidence is, cannot be accepted in second appeal 
as a legal linding on it. A Subedar i-. Dcbky Jagat 
Karain, 22 A. L. J. 739 25 


-SS. 100, 115. 

IPJ. 135 


5ce OuDH Rent Act. ss. 

327 


-S. 100 (2i---Kx parte decision -Second 

appeal, maintainability of. 

" A second appeal against an ex parte decision 
is maintainable under section 100 (2), ('ivil Pro¬ 
cedure Code, even though there are other remedies 
open to the appellant. 

When a case is decided ex parte, the remedy 
open to the party affected by (he decision is three¬ 
fold; lirst, liemay ajiply for restoration of the case- 
secondly, he may apply for a review of judgment’ 
and thirdly, he may appeal from the decree. C 
Kali I rosanno Chakravarty r. Najadllla Jaaiadar 

14 

-S* 109 order,' what 15 —Order 

remayiding case fur trial on remaining issues, 
whether ‘final order.' 

In determining the question whether an order is a 
'final order' within the meaning of section 109 (a) of 
the Civil Procedure Code, regard must be had to the 
immediate effect on the suit sought to be appealed 
against and not to the effect which a decision in 
favour of the applicant would have, if the proposed 
appeal to the Privy Council were successful. 

An order is a ‘linal order’ within the meaning of 
section 109 {a) of the Civil Pr'x^edure Code only 
it it decides, or has the effect of deciding a 
c;rdinal issue in the suit, that is an issue going 
Ihc foundttlion of the suit, aud thus dispeses 


of the rights of the parties in the litigation, it being 
permissible for this purpose to examine not only 
the order but also tl.e circumstances of the case 
with a view to ascertaining the effect of the order 
on the suit. 

An order made by the High Court reversing the 
decree of the Trial Court dismissing the suit cn a 
preliminary point, and remanding the case for trial 
on the remaining issues, is not a ‘final order’ within 
the meaning of section 109 (a) of the Civil Pro¬ 
cedure Code. L SrLTAN Singh r. Mi'RLI Dhar, 6 
L. L. J. 240; 5 L. 329; (1924) A. I. R. (L.) 571 

366 

-S. 115. iSce Arbitration 403 

-S.115. See Bengal Tenancy Act, s. 17.3 

(3) 708 

-S.115. See Limitation Act, s. 5 617 

-S. Goi'einment of India Act, 1015 {5 

c£ O' Geo. V, c. 61), s. 107—Court Fees Act {VII of 
lS70),s. 7 (iv), (v)—Interlocutory order when can 
be revised—Crder demanding improper Court-fee 
— High Court, whether will interfere in revision 
- Case decided, meaning of--0rder to pay ad 
valorem Court-fee—Court, whether can review its 
own order—Payment of additional fee, whether 
operates as estoppel. 

The principle is that ordinarily an interlocutory 
order is not capable of revision, particularly when 
there is another remedy available to the injured 
party but where the order complained against is 
such as is calculated to cause irreparable less to 
the injured party and there is no right of appeal 
and no remedy available to the party an inter¬ 
locutory order may be revised under section 115 of 
the Civil Procedure Code read with section 15 of 
the Charter Act. (Section 107 of the Government 
of India Act). 

An order demanding an improper Court-fee 
involving jurisdiction of the Court to try or not to 
try the suit, tliough -an interlocutory oiderfulfils 
the test referred to above and will attract the 
revisional jurisdiction of the Court under section 115 
of the Civil Procedure Code and section 107 
of the Government of India Act, (he decision of 
matters relating to Court-fees will be decision of 
a “case” within the meaning of the word in sec¬ 
tion Hoof the Code. 

The Court has a right to determine an issue 
rightly or wrongly and a wrong decision in itself 
will not attract the revisional jurisdiction of this 
Court: if on account of its wrong decision the 
Court refuses to exercise a jurisdiction vested in 
by law or exercise a jurisdiction not vested in 
law, the revisional jurisdiction of the High Court 
will come in. Thus if the Court wrongly decides 
the issue as to Court-fee holding that the suit 
comes under a particular clause of the Court Fees 
Act and asks the plaintiff' to pay additional Court- 
fee before his suit can be entertained and the real 
issues can be tried, the Court refuses to try the 

case and exercise its jurisdiction unless the proper 
Court-fee is paid, Such an order will be capable 
of revisioa. 
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Plaintiffs sued to I'ecovei* possession of tlie estate 
of one C upon the deed of his widow K on the 
ground that they were tlie nearest reversionary 
heirs of C. They paid Court-fee. on ten limes the 
Government revenue under section 7, clause tvi id 
the Court Fees Act, but the Coui'l ordered jmy- 
ment of ad valorem ‘Court-fees under clause (iv) on 
Us. 5,200 the valuation put by the plaintiffs. The 
additional Court-fee was paid. Subseciuently the 
Court assessed the value of the properties at 
Rs. 19,060 and lixing the value of the suit at that 
sum ordered the plaintiffs to pay the deticit Court- 
fee within 3 weeks. I'he plaintiffs thereupon put 
in an application ftir review of this order but the 
Court rejected this application. The plaintiffs filed 
a petition of revision in the High Court: 

Held (1) that, the fact that the plaintiffs paid a 
small sum demanded by the Court in the lirst 
instance did not preclude them from disputing the 
subsequent decision of the Court demanding a very 
high sum on the ground that ad valorem Court-fee 
was payable under section 7 <dause fiv) of the Act; 

(2) that the Court was competent to review its 
order and was wrong in holding that the applica¬ 
tion for review was not maintainablt' .so long as 
the first order demanding ad valorem Court-fee 
was not sought to be reviewed; 

(3) that the Higli Court could interf-re in revision 
with the order demanding additional Court-fees; 

(4) that, however, the suit fell under s. 7, clause 
(iv) and not clause (v) of the Court Fees Act, and 
ad' valorem Courl-f-ies were payable. Pat Ma.vi 
Lal V. Duroa Prasad, 5 P. L. T. 425; (1924) 1 

3Pat. 930 

—-s. 115-/nteriocutori/ order-Determina¬ 

tion of case —Revision. 

No revision will lie against an interlocutory order 
which does not determine the case but winch is 
made with the object of collecting materials 
which the case is to be determined V 

Dharam Nar.vin V. Un'ao Com.mercial 13.\nk, lU 
A. L. R. b35 


612 


- 8 .115- -Railways Act {IX of ISOOk s-77 

Suit against railway for damages for loss of goous 

‘—Notice, absence of—Court holding noA 
necessary — Revision, whether lies. 

Where a Court has jurisdiction to detei mine a 

• question and it determines that question, it 
bs said to have acted illegally or with mater . . 

gularity, in the exercise of its „«durc 

the meaning of section 115 of the ^ “ ...a 

Code merely beoauee it has p,,ni. 

decision. Where, in a suit against a 
pany, for damages for loss of goods, m jj. 

ously holds that notice under section tj 

ways Act was unnecessary on the ^ucls of - • 

it cannot be said that it assumes junsdict on 

which had not been vested in it by ,,nfiei. 

decision is not, therefore, open to revis 
cection 115 of the Civil Procedure ( 

Ikdiam Hy. Co. v. Kamailal. 23 C. W. N- 292. (1J24^ 

A. 1.11.(0.) 493 

-8.115--Res judicata Treaded-Coui^ rcfu^ 

ing to try the plea before entering into m 
Revision. 


Civil Proc3dure Code--1908-cMUil. 

If a Court refuses to try tlie plea of res judicata 
1 )‘fore eiUoring into the merits of the case the mat¬ 
ter does not fall within the purview of section 
115. Civil Procedure (.’ode, inasmuch as no ca.se 
i.s <lec*ide(l and no question of jurisdiction i.s involv- 
imI ill the action of the C ’urt. O ( l.i.iAi.uiAii J>al r. 

Ri'oti Ram.mas 628 

S. ‘\^5 Revision-Decree of iii'st Comt 

94 ^^ 4 mm 


^ 9 4 

revei'sed on new point without siitficient mnlerials 
Material irregularity. 

A Court acts with material irregularity, within 
the meaning of section 115, Civil Procedure Code, 
when it reverses the judgment of the lirst Court cn 
a new question which was not raised by the parties 
and for which there were not sufficient materials 
liefore the C’ourt. M Xaraxo Mahapatro r. Pama- 
CHANDKA JIarI'-vka-ia Dro Gart 724 

_S. 11 5 Revision— Jurisdiciion, exercise of^ 

by Trial Court, interferetice with Oudh Civil 
Courts Act (XJll of W70), s. 17—Suit for pos¬ 
session of house by partition Subject-matter of 
suit - Valuation. 

rnder section 115 of the Civil Procedure Code 
the Hi^h Court is not confined to an enquiry as to 
the jurisdiction exercised by the lower Ai)pellate 
Court above. The ,section gives the High Court 
power to enquire whether the Court of first in- 
stanci has failed to exercise jurisdiction or not. 

Plaintiff sued for possession of half share 
in a house either by partition or by a decree for 
ioint possession. TJie defendant had inirchased 
the house for Rs. 215 at Court auction sale, and the 
suit was valued by the plaintiffs at Ks. 3U0 for the 
nurposes of junsdiclioii. Defendant contended 
that lie had pulled down the house purehastd by 
him and had built a pucca house cf considerable 
value on the land and that if any decree for j.o.--- 
s'ssion was passed in favour of the plaintiff, uoin- 
pcnsition must be given to the defendant It uns 
discovered that the value of the house built by the 

( 1 ) that the hous 2 built by the defendant 
was no’t part of th^ subject-matter of the suit with¬ 
in the meaning of section D of the Oudh Civi 
Pnurts Act but that the subject-matter of ti e suit 
th- value of a half share in the house as it 
Ttood at the time of the defendant’s purchase ; 

‘?\ that therefore, the suit had not been uiu er- 
valuUbv’thc plaintiff. O Abdixla r. MAiiA-sn-Ai. 

Kajcir. 10 0. & A. L. K 19 694 

_ 33 115 148, 15l-.lppefl( accepted sib- 

iec> 10 pa,iment of costs within certain perio-t- 
Default in payment -Extension of time Power 

nfCourt-’Revisio'ii. 

, • n f hnf h > appillaiU should pay to the respondent 
lion that tn^ I I yf yogts within » 

c-rtiin and the condition is not coinpliea 

payment of the money. 
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The should not exercise its powers of 

revisirin under section 115 of tlie Civil Procedure 
C.kIc exeept in aid t>f Justice. Pat Hamiduu 
Ji,\nMAN r, SiiAHANAsn Das 575 

-- — S. 115, O. VI, r. 17 —/-*/'!of 

Varititinn of nriyiind cause of action--Refusal 
to allow amendment yiatvrinl irregularity — 
Revision. 

A plaintiff sued to set aside a sale allepin^ that 
<lefendants took ailvanlu(»e of his youtli and de¬ 
frauded him. He then api^lied to amplify and 
amend the plaint by stating that he was a minor 
on tlu? date of the sale. The amendment was dis¬ 
allowed as not coming under 0. VI. r, 17 of the 
Civil I’mcediire Code on revision to the High 
Court : 

}Icld,i\) that the amendment was not such a 
variation of the original cause of action as to 
]>reclude permission to amend under 0. \T, r. 17 of 
the (’ivil Pit)C(;duro Code; 

tliat the refiusnl by tlie Court to exercise its 
lawful jiower so as to deprive the plaintiff of 
what aj)peared to be a vital plea amounted to 
material irregularity and would justify interference 
in revision under section 115 of the Civil Procedure 
Code. 

There is no objection to amendments which 
amplify and develop the original cause of action, 
so long as they do not vary it. IVI Somasundara 
Bhattau V. Muthu Thrvar 278 

" ■ ■ S. 115, 0. IX, r. 8— Alisencc of plaintiff — 

Dismissal of suit—Reidsion — Procedure. 

If on the date of the hearing of a suit, the plaint¬ 
iff does not appear and his Pleader has no instnic- 
tions to conduct the suit, then there is no reason for 
the Court to raise issues or, if they have been 
already raised, to find on them. Tiie suit must 
bs dismissed under O. IX, r. 8 of the Civil Pro¬ 
cedure Code. In such a case the aggrieved party 
can apply for a review of the order or apply for 
an order to set aside the order of dismissal. The 
fact tliat tlie Court errou.'ou.sly linds on the issues 
and rejects the claim does not entitle the aggrieved 
party to move the High Court in revision. B 
Panoi-hant. Vedcram V. Mohan* Chhatrabhcj, (1923) 
A. I. K. (B.)395 178 

•-S. 115.0. XI, rr. 14, ^ 5—Doenynents pro¬ 

duced by one party with reyucst not to allow 

irispection without hearing objections—Right of 
other party to claim inspection—Jurisdiction of 

Court—Procedure. 

The privilege of inspection by a party of his ad¬ 
versary s documents is not a matter of routine, but 
is to be permitted or refused only after a judicial 
decision not only as to the right to inspection itself 
but witli reference also to the stage of the case 
at wliich such right is to he permitted, and it is 
to be exercised so as to result in as little harm as 
possible to parties who are entitled to have the 
protection of tlic Court in carrying on their lawful 
pursuits. 

When a party has produced in Court under 0 
XI, r. 14, Civil Procedure Code, documents in his 
possession but has urged that inspection should 
not be allowed before hearing his objections, the 
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Court has no right to ignore that protest and the 
other party has no legal right to inspect all docu¬ 
ments relating to all issues and to all stages of 
the trial of the suit, e., the mere production by 
one party does not give an immediate and inde¬ 
feasible right of inspection to the other. 

Interference in revision by the High Court with 
the proceedings of a lower Court during the pendency 
of a suit is to be deprecated unless strong reasons 
are made good. But the revisional powers must 
be exercised where the lower Court has not pro¬ 
perly understood certain provisions of law and the 
result of its order may be wholly unnecessarj* and 
may cause irrepairable damage to a party’s interests. 
M Kamachari V. Krishnamachari, 47 M. L. J. 460; 
20 L. W. 533; (1924) M. W. N. 863 604 

-s. 115, O.XLVIl, r. 4— Review, order refus' 

ing to grant — Reinsion, whether lies. 

No revision lies against an order of a lower Court 
refusing to grant a review of its decision. B 
Lakshman’ Mari’ti Jadhar V. Mari'TI Lakshman 

Teli. 20 Bom. L. K. 284; (1924) A. I. R. (B.) 344 

267 

-S.122, O. IX, r.l3. See Limitation Act, 

s. 5 877 

-S. 141,0. XXI, r. 90—Sale in execution 

—Application for setting aside sale, dismissal of 
- Order, whether appealable. 

All appeal lies against an order dismissing for 
default an application under O. XXI, r. 90, Civil 
Procedure Code, for setting aside an execution 
sale. C Debendra Narain Singha v. Narbki^a 
Nakain Singha 878 

-s. 144- A'xecuHon o/ decrecSaleof pro¬ 
perties belonging to judgment-debtor—Decree set 
aside on appeal- Restitution—Commission paidto 
auctioneer, whether cuu be deducted — Interest, 
whether can be allowed. 

Where properties belonging to a judgment-debtor 
are sold in execution of a decree and the decree is 
subsequently set aside on appeal, the judgment- 
debtor is entitled to recover from the decree-holder 
under section 144 of the Civil Procedure Code the 
full amount of consideration paid by the auction- 
purchaser for the properties plus interest on tne 
amount for the period during which the f®* 

mained in the hands of the decree-holder. The 
is not entitled to deduct from the sale price the 
amount of commission paid to the 
Kalya Singh v. Tunia Mal, 6 L. L. J. 142; (192^ 
A. I. K. (L.) 486 ' 

- s. ^45—Execution of decree— Arrest of 

judgment-debtor—Surety for appearance of ju ^ 
ment-debtor — Default — Decree, whether can be ex 
cuted against surety. . . t 

A judgment-debtor was arrested m 
a decree and brought before the Court. Respon 
offered to stand surety for him and on his 
ing a surety-bond, the judgment-debtor 
released. By the terms of the surety-bond ^ 

undertook that the judgment-debtor woind 
tinue to appear in Court till the final 
the case and that if he made default, the sur y 
and his property would be liable for the amoun 
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thedeci'es. Thi jndgmjut-d 'blor faiK'd l ) ai>i)?ar 
in Court on one hearing and the deeiv •-hi)ld.‘r ap¬ 
plied for execution of tin* dooiv • l)y attachment cf 
the surety's property: 

Held, that the surety had l).v unc lial))e for the 
decretal amount und?r s rlion lirMclofth? Civil 
Procedure Code, and tlial tlie decree could l:c 
reaUsed by attachment of his property. L Siiiv 
Dayal Ram Dhta Mal v. MfitAMMAu Kmas, (> L. 1>. J. 
20:); (1924) A. I. R. tL.) 490 700 

- 8. 145, O. XXI, r 40 Arrest of judg¬ 
ment-debtor- Release on fiirnisliin<j securili/ 
Surety, liability of, exfeat of ■ Coarf, whether can 
go behind terms of bond. 

A judgment-debtor was arrested in execution of 
a decree pending an ai)peal against that decree and 
'\\’a 3 brought before the lOxecuting Court, which 
passed an order that he should be released provid¬ 
ed he tiled a security bond witli two sureties for 
a certain sum, A bond signed by two sureties 
was accordingly tiled in Court and tlie jndgmeut- 
debtor was released. After the dismissal of the 
Appeal, the decree-holder applied for execution of 
the decree against the sureti *s, but it was dis¬ 
covered that the only undertaking given hy them in 
the surety-bond was to i)roduce tlie judgment- 
debtor in Court after the dismissal of his appeal; and 
that if they failed to produce hin^ they would be liable 
to pay the decretal amount: 

Held, that it was not open to the decree-holder 
or the Court to go behind the terms of the bond 
and that the sureties could not be held liable for 
anything more than what they had undertaken in 
the bond. A Thakl'R Mahipal Singh v. Athal 
Singh 446 

-S. 146, O.XXI, r.16 -Execution of decree 

— -Purchaser of portion of pyvperties covered by 
decree, position of—Order in execution - Pui’- 
chaser, whether can appeal. 

A person who is not a party to a proceeding in 
the lower Court cannot appeal from the decree or 
order passed, unless he can prove tliat he has 
such a right under the provisions of the Civil I ro- 

cedure Code. , . 

A purchaser of property which his been directed 
by a decree to be given into the pjsses-sion of the 
decree-holder cannot rely on the provisions of 
section U 6 of the Civil Procedure Code. He 
is expressly excluded, from applying for execution 
,of the decree unless he can also prove that he is 
an assignee of the decree. Nor cun such a pur¬ 
chaser appeal from an order passed on the applica¬ 
tion of the decree-holder. B \ ithal v. 

26 Bom. L. R. 333; (1924) A. I. R. (Bd -12^ 249 

-- S. ^^9-~Appea^~Couri-fees not paid in 

full— Bona fide mistake- Time, whether can be 
extended. , ^ ,, 

An appeal when filed was not properly stimpe 
and the prescribed jjariod of limitation foi iiling 
the same expired long before the deficiency in Cour - 
feeswas made up. But it was found that the full 
Court-fees was not paid in the first instance on ac 

count of a 6 ona. fide mistake, and the dehcimcy m 
niide up as soonas it was broug'it to the notice o 

the appellant: . . . i 

Held, that the appellant was entitled 
beneftt of section 149 of the Civil Procedure Code 
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» 

and thal the timpshoiild bo extended. L Mott Ram 
r. Bhanu Ram, (19231 A. I. R. . L.» G29 251 

-3.151. See SriTS, v.u.i’.\TroN ok 183 

SS. 151, 152, scope of Amendment of 
judi/incnt Accitlentul mistake Fraud - Inherent 
power. 

An amendment of a judgment cannot be allowed 
under section 1.32 of the Civil Procedure Code mere¬ 
ly on the ground of mistake. The error must l)e a 
natural consequence of an accidental slip or omis¬ 
sion. Where the errpi' isduelo a deliberate wrong 
statement in the plaiiit, the section eannot be invoked 
for the purpose of correcting it, unless third parties 
have acquired rights under the erroneous judgment 
in the interval. 

Under section 151 of the Civil Procedure Code 
however, tlie Court can correct the judgment even 
if the mistake was due to fraud and was not acci¬ 
dental, as under that section it has the inherent 
power to act cx debito Justitice and to that real and 
substantial justice for the administration of which 
alone it exists. O Sheo Darshan Singh v. Mata Din 
S iS'iii, 10 O. iJe A. L. R. 448 833 

_S3.151,152, O. XX, r. 6 Decree., amend¬ 
ment of—Decree not in conformHy with judg¬ 
ment-■ Court, duty of—Inherent jurisdiction of 
Court. 

When it is discovered that a decree does not agree 
with the judgment it is the duty of the Court to 
amend the decree so as to bring it into conformity 
with the judgment. 

The power of the Court to amend the decree is 
not confined to the provisions of 0. XX. r. G or to 
section 152 of the Civil Procedure Code for it is a 
matter within the inherent jurisdiction of the Court 
and it mav be exercised under section 1.51 of the 
C 1 S 3 which does not restrict the illimitable inherent 

iurisdiction of the Court. 

The word‘’may ’ in section 152 of the Civil Pro¬ 
cedure Code does not make it discretionary with 
the Court to order the correction but merely enlarges 
the power of the Couil by proving that such correc¬ 
tion can be done 'at any time.' 

The only exception to the general rule os to correc¬ 
tion of decree is that the Court will refuse to make 
tlie amendment where it olTends against the princi- 
of eauitv. C Chandra Kumau Mukhopadhya v. 

SnmvNSU Badani Din, 28 ('. W. N. 873 55 

_S. 151» O. VIIU Inherent power, exercise. 

of- Couil, whether can introduce new forms of 
procedure - Counter-claims. 

The Court is not justilied in applying its powers 
(,f inherent jurisdiction to introduce a new form 
of procedure for which no provision is made by the 

^^Order VIII of the Civil Procedure Code provides 
for dealing with set-off but makes no provisions 
for count-r-elaims. C CouR Chandra Goswami v. 
m.ip f'liAiPMAN OK The Commissioner, Nabadwip 

AT ^mcipaUTY. 11922) A. I, U. (C.) 1 192 

_S. 151, o. IX, r. 9' Suit dismissed for 

d.’fault-Restoration, application for--Second 
default- Application, whether can be. restored— 
(Jouvt inherent power of. 

There is no rule in the Code of Civil Procedure 
that enables the Court to restore an application made 
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niidcr 0. IIC. r. H of the Code Avhich has been dis¬ 
missed for want ijf prosecution. 

Nor can the Court make such an order in the 
exercise t.f its inherent powers under section 151 
'.f the (’ode, B .M.vnkt r. Walwf.kar, (I92:i) A. I. R. 
(lb) ;“»8(; 182 

S. 151, O. XXI, r. 89 ' Execution of decree 
i'^ale Arrnnfjement between partiea-Sale, ivhe- 

ther can be set aside - Inherent power of Court. 

Tlie law cannot make express provision agaijist 
all cases that may possildy arise and there is, 
therefore, always an inherent, jurisdiction in Courts 
of law to make orders ex debitio justiti<x. so that real 
and substantial justice may be done, to do which 
alone all Courts exist. Where, before an auction 
sale is confirmed the judgment-debtor and the 
auction-pun-haser arrive at an arrangement where 
by t!ie decree-holder is paid of? and the imrtics agree 
in applyiiigto llie (’ourl tlial llie .sale should be set 
aside, the Court has inherent jurisdiction to set 
asirle the sale uinicr section 151 of the (hvil Pro¬ 
cedure Code, nolwillistanding tliat the procedure 
prescribed in r. S!) of (). XXI of the Code 
lias not Ijcen complied with. 0 Kubku Sisoh v 
Racuo Ram, i) 0. (k A. L. R. !)8;i; 27 O. C. 89 444 

-S. 1 51, O. XLI, r. 23— not decided on 

prelinii7iary point - Remand by Appellate Court 
— Appeal—Inherent powers of remand. 

A remand under the inherent powers of the Court 
can only be made where the justice of the case re¬ 
quires it. 

The mere fact that an order of remand contra¬ 
venes the provisions of 0. XLI, r. 23 of the Civil 
Procedure Code does not mean that it is made 
under the inherent powers of tlie Court and to say 
that there is no right of appeal in such a case 
Avould be to refuse an appeal in every case in 
Avhich the order of remand is erroneous. C Sashi 
Mukiii Dasi r. Am NASH Chandra Haldar (1923) A 
I R.(C,) 279 172 

- 0. I, r. 8 Rep)esentalive suit, maintain- 

ability of- Some of secern/ representatives not 
joining in suit - Fresh leave, if necessary- Xotice, 
service of Duty of Court. 

Where fifteen villagers brought a suit on behalf 
of tliemselves and for all tlic villagers, for a dec¬ 
laration of a customary right and took the neces¬ 
sary leave under O. I, r. 8, Civil Procedure Code 
but subsequently it transpired that three of the 
plaintili's had neither signed iirr verified tl.e 
jilaint: 

Held, that the remaining twelve persons should 
have obtained fresh permission and tlie suit was not 
maintainable. 

The wording of 0. I, r. 8 of the Code of the Civil 
Procedure shows that it is the duty of the Court 
to cause service of the notice of the institution of 
the representative suit, or llie publication of the ad¬ 
vertisement on being moved for the purpose. The 
Ojurt is not relieved of the necessity of doing its 
duty or to treat the matter as a mere matter of 
formality, C Abdul Hakim i-. Abdul Gani 26 

— O. I, r. 9, O. XXXIV, r. l-'-Parfie*’ to suit 
—Omission to join some of several 2 :arties—Suit 
mainlainability of. ’ 

All poisons whose rights and interest may be ad- 
judicr.fcd upen and determined in the suit ought 
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to be added as parties under 0. I, r. 9 read with 
O. XXXIV, r. 1 of the Civil Procedure Code, but 
failure to add one or two persons should not have 
the effect of defeating the suit if the Court in their 
absence, can deal with the matters in controversy 
so far as regards the rights and interests of the 
parties actually before it. Pat Parmeshwar Pandey 
V. Ra.ikeshore Xarayan Singh, 3 Pat. 829; 5P L. T. 
646 34 

' O* f* 2, scope of —"Cawse of action," 

meanhig of- Different properties—Diferent acts 
of ouster-Separate su its, whether barred—Limita¬ 
tion Act (iX of lOOS), s. lit—Plainiretumed 
for want of jwisdiction—Exclusion of time occu¬ 
pied. 

A cause of action refers entirely to grounds set 
forth in the plaint and has no relation whatever to 
the defence which may be set up by the defend¬ 
ant nor does it depend upon the character of the 
relief prayed for by the plaintiff. 

A cause of action must be antecedent to the in¬ 
stitution of tlie suit. If the cause of action in the 
subsequent suit is different from that in the first suit 
the subsequent suit is not barred under 0. II, r. 2 
of the Civil Procedure Code. 

Order II, r. 2 of the Civil Procedure Code will 
have no application where properties are different 
and plaintiff s rights are infringed at different times 
by different acts of ouster, because the object of this 

rule is to give effect to the maxim interest reipublicK 
ut sit finislitium. 

\\ here a Court returns a plaint for want of 
jurisdiction the time occupied in that Court counts 
towards limitation and saves it under section 14 of 
the Limitation Act. N Vexkat Bhat v. Yamuna 

^ .. 286 

9 ’ ^—Single cause of action—Defend¬ 
ant claiming on different giounds—Separate suits, 
whether maintainable. 

A plaintiff cannot bring separate suits for recovery 
of different portions of property w’hen his cause 
of action is one and the same. It is immaterial for 
him whether the defendant wants to justify his 
right to continue in possession of the different por¬ 
tions of the property, cn different grounds. The 
defence or tlie nature of it is immaterial for the 
purpose of finding out what is the cause of action 
of the plaintiff. A Darbari Lal v. Gobind Saran, 
22 A. L. J. 753 31 


-0. II, r. 2 —Suit for possession — Recovery 

.of purchase-money from vendor—Alternative 
claim — Procedure. 

V here in a suit for recovery of joint possession 
on declaration of title by purchase and for partition 
an alternative prayer for recovery of the purchase- 
money from his vendors was made. by the plaint¬ 
iff. but no issue w'as struck on the point and the 
evidence did not afford proof of the precise amounts 
paid by him to his vendors : 

Held, that the proper course was to reserve 
liberty to the plaintiff to institute a separate suit 
for restitution against his vendor. C Lukhan 
Chandra Mondal v. Takim Dhah; 39 C. L. J. SO: 
28C.W. N. 1033; (1924) A. I. R. (C.) 558 3 5 7 


-—- 0. VI, rr. 4, 5, 0. VII, r. 11-iSrutt for 

damages for wrongful dismissal—Particulars «/ 
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defence—Rejection of plaint Cause of aclimi, 
absence of Duty of Court. 

The“power conferred by O. VII, r. 11 of tlic 
Civil Procedure Code sliould be ^•x(•RMsed witli 
great circumspeclioii and only if llu- Conrl is 
satisfied that even if the pliuntifY proves all tlie 
allegations of fact he sets forth in the jilaint, he 
would still not be entitled to any relief whatever. 

The rule does not justify the rejection i>f a 
plaint in part. Where the onus of establishing a 
positive or negative allegation lies upon the plaint- 
iff the Court will order the defendant to give 
particulars of his traverse of that allegation. 

In a suit to recover damages for wiongfiil di.s- 
missal of the plaintiff by the directors of the 
defendant Company in the alleged exercise by 
them of the powers conferred on them by the 
agreement of service entered into by the plaintiff', 
the plaintiff cannot call upon the defendant for a 
statement of particulars of tlie reasons why the 
directors considered tlie j)laintift unsuitable, or 
adduce evidence to show that these reasons were 
wrong or insuflicient and caniKit ask the Court 
to substitute itself for the directois to decide how 
far these reasons were good, bad or indifferent. 
All that he can ask the Court in cases of this 
character is whether the action of the directors 
was an honest and 6 o 7 ia tide exercise of their 
powers under the agreement. S Coi.lins r. Charlrs 
Booth & Co.. Lit... 17 S. L. K. 9 958 

-0. VI, r. 17—Kx parte proceedino.:— 

Amendment of plaint—Sotice to difnultiini de¬ 
fendant—Interlocutory orders— lierisioyi- (Jetu- 

ral rule. , . , , 

If a party does not appear after being duly 
summoned, he is not entitled to any fresh notice 
during the pendency of the suit and lias no right 
to impeach an order of amendment of plaint passes 

ex parte against him. _ . 

It is not usual to interfere in revision in the case 
of interlocutory orders against which though no 
appeal may lie, their correctness can be challenged 
in an appeal against tlie final decree in suit. 
N Banoobi V. Yakubkhak 


6 /Vil,7. 11 -- C/mritai/e Endowments Act 
(VI of 1890f 8. llt-Suit to recover money from 
endowment — Treasurer, whether can le stied 
Suit against Secretary, whether competent. 

Where the administration of a charitable endow¬ 
ment is in the hands of a Committee, a suit o 
recover a sum of money from the end<-wment can¬ 
not be brought against the treasurer of charitable 
endowments, bv virtue of the provisions of section 
U of the Charitable Endowments Act. ihe suit 
must be filed against the Committee. A suit meu 
against the Secretary of tlie Comniitlee as su< 
will also be incompetent unless under the schem » 
management the Secretary has been ^f'bbwei 
to sue or be sued as representing the Ccinmit • 
O AjodhiaNath v. City Magjstimtk of - 

26 0. C. 333; (1924) A. 1. R. (O.) 128 . f f 

siontostate facts—General plea, effect of i- 

tion Act (IX of 1008), Sck. I, . 

to render accounts—Refusal to f 

The plea of limitation is aplea 
apd unless the necessary facts are stated by 
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defendant in the written statement to raise a 
substantive (Icfencc of liniitalitiji, a general slali- 
ment that the .>.nif i.s tiarred by liniitation meai.s 
tliat on tlic'faee «•! tlie plaint lliesuil is so barred. 

'Die (psesiion wliethcr tlie failure {‘f an agent to 
rcnd»-r accounts aiiKuints to a refusal wiliiin llie 
meaning of Article 89 of Scli( ilul(“ I to tJie Limi¬ 
tation Act dejiends ni'on the circiiinstanci s of 
each case. 

The ■ jiutting off'* of tlie rendering of accountfi 
by an agent is ecpiivalent to postponement and 
j)ostponenuiU implies an admission tliat tlie accouat 
is due and will be rendered, Pat Hasan I.\i.\m r. 
r)i:iu l*i{A.<.\i' SiNCH. j P. L. 1*. 303; (1921i Pat, 189; 
;{ Pat. jl(>; (1921i A. I, U. >Pat,) Ctil 955 

- O. IX, r. 8 Vakil's absence, whether con- 

.itilulcs default. 

When a Vakil represents a party, llie right of 
audience is. for the time being, ve.‘ited in liim and 
if he isal\sent there i.s default. A Sak.\li:aj Dltr 
r. .Iadcrani 950 

-O. IX, rr. 8 , 9- Disjnmal of .iuit fi.r 

default - Fresh suit, whether barred—'Cause of 
action,' meaning of- Minor plainti^'—Guaidicn 
ad litem, change of, effect of. 

The term ‘cause of action’ means every fact 
which it would be ncccs.-ary for the plaintiff to 
jirove. if traviu'sed, in order to support his riglit (o 
the judgment of the Court. It does not coinpnTe 
every piece of evidence which is neceseary topn.vc 
each fact, hut every fact wliich is necessary lol e 
proved. It has no relation whatever to the defence 
wliich may be set ui> by the defendant, nor dcc.s 
it depend upon tJie eharaclcr of the relief prayed 
for by the plaintiff. It nfcis entirely tc tie 
grounds set forth in tlie I'laint as the cause tf 
action, or in the other worci.s. to the media upon 
whieli tlic plaintiff atks the Coiiit to arrive at a 
conehisi^'ii in iiis favour. 

Defendant obtained a dcciee cn a mortfoge 
executed by a Hindu. The minor sons of the 
latter brouglit a suit for partition of the family 
jmoperties free from the mciTgage on the greund 
tliat the mortgage was not b.r nceessily, but was 
executed for immcial pin poses j eisonal to the 
mortgager. The suit was dismissid under 0. IX, 
r 8 of the Civil Prccednre Code. Defendant (hen 
applied for sale of the mortgaged preperty in 
execution of his decree. 'Jhe sens of the iriil- 
cagor then brouglit llie present suit ff r an ii> 
juuclun rcstiainirg the defendant frem stllinglhe 
puitiTy in ixciiilidi if liisdcerie. 'Ihe t-uil wra 
based oil the same allcgatiors cn whieli the ] icv i- 
oiis suit WeS lascd: 

Held, that the sccird .‘•vit w:s hariid under 
O lX,'r. 9'f ti\il PHCiorie Cede, es the 
cav.sc cf action in 1 otli soils was llie Rime. 

The provisions of O. )X, r, 9 of the Civil Pre- 
cedure C< de cannot l e niillified in iJierasecf 
minor plainlitm by the simple process of changing 
orardiiii.s r.d litem from lime to lim.e, and alleging 
their knowledge at varifuis limes. S Visn lnuas a. 

Najic.mal, J7 8j, L. K 11 . , , ■ 

_O. IX, r. 9--iJismjcsal of luit ff.r default 

~ Restoiulion against some defendants onhj-Fe- 

storation against others beyond time by Courts 

validity of. 
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0.1 a suit being dismissed for default against 
two defendants the plaintiff made an applieatiun 
for r St 'ration' against one of the two defendants 
which was granted. Subsequently the Court on 
its own initiative and after the limitation for n- 
storalhni had expired, restored the suit against the 
other defendntit also: 

llehi, that the order was ultra vires. 0 Sham- 
SHAU V. Mahabi i! Khan', 10 O. <yc A. h. R. 696; 11 
0 L. J. .)73 75 

- O. IX, rr. 9, 13 of party — Kx 

parte proceedings- Appearance of party—Appli¬ 
cation to set aside ex parto proceedings Procedure. 

Where a party is absent when a suit is called 
on for liearing but he appears in Court before 
the Court has risen for tlie day, then the Court 
should listen to his ajiplieation for having his 
suit restored. If the opponent has left the Court 
then the opponent should have notice, but if the 
opponent is present in(/ 0 urt, then it is the duty of 
the Judge to disjKJse of the application at once. 
The mere fact that a iiarty or his Pleader lias 
arrived in Court after tlie proper hour when the 
suit has liecu disposed of ex parte, is no reason 
whatever why the suit should not be restored to 
the lioard and the case heard on its merits, the 
Court imposing such conditions on the defaulting 
])arly as might meet the justice of the case. B 
SouAB.fi Ri STO.\t.ii Parsi r . R.vmji Lal Df.vjibhai 
Paudeshi, 26 Bom. L. R. :521: il924i A, I. R. (B.) 
392 237 

-O. IX, r. 13, O. XX(, r. 50, 0. XXXI, 

rr. 1,3,6. Limitation Act, Sen. 1. Art. 164 

773 

-0. XI, r. 18 ~ Inspcctioyi of documents not 

mentioned in pleadings or affidavit of documents 
— Procedure—Counter-affidavit, whether con¬ 
clusive. 

Under O. XI. r. 18 of the Civil Pro'’edure 
Code, when a party applies to inspect docu¬ 
ments wliich are not in the pleadings or in a 
previous affidavit of docunieuts. and makes an 
affidavit for that purpose, the Court ought not to 
make an order for inspection without giving the 
other side an opportunity of replying on affidavit. 

If the latter reply on affidavit that the documents 
of which inspection is sought are not in their 
power or possession, that affidavit is conclusive 
and the Court cannot go behind it. unless there 
is something like an answer in cross-examination 
or some other documentary evidence showing 
c inclusively, that the documents are in the power 
or possession of the party. A Kedar Xath Dl'rua 
Prasad r. Bishwanath Laksiimi Chand, 22 A. L. J. 
299; 46 A. 417; (1921) A. I. R. (A.) 510 787 

- O. XXI, r. 2, O, XXIil, r. 4 Adjustme7it 

of decree, meaning of—Execution Court, whe¬ 
ther can amend decree. 

Order XXI, r. 2 of tha Civil Procedure Code 
only contemplates satisfaction of the decree in 
whole or in part or an adjustment thereof which 
may amount to a payment of whole or part of 
the decree. The word ‘adjustment’ in the rule 
signifies some kind of satisfaction or payment of 
the decree. 


No order of amendment of a decree can be 
pass 3 d under r. 2 of 0. XXI of the Ciiil Pro¬ 
cedure Code. The provisions of 0. XXIJI, r. 4 of 
the Civil Procedure Code relating to adjustment 
of suits do not npi)ly to proceedings in execution 
of a decree. O Nawab ILiideu Mirza v. Pandit 
Kail.\sh Narain Dak, 9 0. & A. L. R. 889 454 

0* XX), r. 11 (2)— Execution application 

hy person other than decree-holder—Verification 

— Procedure. 

It is not necessary that an application for 
execution made by a person other than the 
decree-holder under 0. XXI, r. 11 (2) of the 
Civil Procedure Code should be verified after the 
application for permission has been made nor is 
it necessary tliat tlie verification should be made 
in the presence of the Court. All that is neces¬ 
sary is that the Court should be satisfied that 
the person who signed the verified application is 
acquainted with the facts of the case. ' C Khararia 
V. Omed Sheikh, 28 C. W. N. 687; (1924) A. I. K. 
(C.^Sll 313 

-O. XXI, r. 16-Assignment of decree — 

Application by assignee- Procedure. 

When an application is made to the Court by 
an assi^ee decree-holder under 0. XXI, r. 16of 
the Civil Procedure Code it must be made to the 
Court as the Court wliich passed the decree and 
not as the Court which is executing the decree 
so that proof can be given of any uncertified 
payments. B Ganpaya Narnappa v. Kkishnappa 
Annaya Hedur, 26 Bom. L. R. 491; (1924) A. I. R. 
(B.) 394 4 2 2 

-O. XXi, r, 16 — Bengal Tenancy Act 

(VIII of 18S-5), s. J 1(8- Assignment of decree, 

■ what amounts to—Rent decree—Assignment of 
property, ivhether operates as assignment of 
decree. 

An assignment of a certain property with all 
its back and future rents does not operate as an 
assi^ment of a decree for arrears of rent 
obtained by the assignor, within the meaning of 
0. XXI, r. 16 of the Civil Procedure Code. 

The provisions of section 148 of the Bengal 
Tenancy Act impose on the transferee of a rent 
decree a further disability which must be removed 
before he can apply for executing the decree as 
a rent decree. C IMathurapore Zemindary Com¬ 
pany, Limited r. Bhasaram Mondal, 28 C. W. N 
626; 39 C. L. J. 373; 51 C. 703; (1924) A. 1. R. (C.) 
661 881 

-0. XXI, r. 16— Execution of decree — 

Decree obtained by tmistee — Trust, failure of — 
Owner of properties— Owner, whether can execute 
decree — Assignment, whether necessary—Rent 
decree—Owner, whether can execute decree as 
rent decree. 

One M executed a deed of trust in respect of 
certain properties and conveyed tlw properties to 
a tiustcc. He also assigned lo the trustee his 
right to recover arrears of rent of the properties. 
The trustee brought suits against the tenants of 
the trust properties for rent and obtained decrees 
for rent in respect of period prior and subsequent 
to the execution of the deed of tnist. It wfs thep 
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discover^i that the object of the trust i* uild not be 
carried o\it and steps were taken to oljtain a 
declaration that the trust wa.s invalid. .Ua^iain 
obtained possession of the pm^ierties and s'»n«>:ht 
to execute the rent decrees (»btaine(l by tli-‘ 
trustee: 

Held, (1) that the trust having failed, the pro¬ 
perties and their accessories, ri.?.. the rents an<l 
profits including? the decrees in question must be 
held to have reverted to tlie orijfinal owner who 
was competent to execute the decrees witliout any 
express ussigninent from the trustee, 

(2) that the decrees having been obtained by tlio 
trustee as landlord could be executed as rent 
decrees by M who was now the landlord of the 
properties. Pat (lojuxi* SisT.n v. (Joeul Sauax 
Singh, 4 P. L. T. 7:U; 2 P. L. H. 27; (11)21) A. I. K. 
(Pat.) 313 652 

- O. XXI, rr. 46, 89 -Simp/e/ij/pof/jeca^joH 

bond—Attachment—Sale - "Moveable property" 
—"Immoveable property"- Setting aside of sale 
— General Clauses .tcf (A* of 1 S'j7), s. •? (lo) — 
"Benefits to arise out of land"- Security under 
simple mortgage. 

A simple hypothecation bond is “moveable pro¬ 
perty.” not only for the purposes of attachment 
but aiso for the purposes of sale and (). XXI, r. 
89 has no application. In other words, the bond 
is "moveable property” for all three purposes, 
attachment, sale and setting aside the sale under 

0. XXI, r. 89. 

A simple mortgage-bond carries with it two 
rights- a right to a decree for money and to a 
decree for sale. The latter gives the mortgagee 
a right to be recouped from the sale-proceeds 
but gives absolutely no right of any Sv)rt to or 
in the land. He has not even a right to all the 
sale-proceeds but to only so much as may be 
necessary to meet his debt. In other words, a 
debt due on a simple mortgage is a debt though 
it is secured on land; the security is merely 
collateral. In short, a simple liypotliecalion bond 
does not create "an interest in immoveable pro¬ 
perty.” 

In the absence of a clear intention to the 
contrary, what is held to be ‘moveable property 
at the time of the attachment may reasonably be 
conBidered to continue to be ‘moveahle ot jc 
time of the sale. Even assuming that a simple 
hypothecation bond creates an interest m 
‘immoveable property’ and as such is immovea Ic 
property’ itself, there is a clear indication of the 
intention of the Legislature that for [he Ptn poses 
of the Code of Civil Procedure it should be tieatccl 

as ‘moveable property.’ 

In the definition of "immoveable propertj. in 
section 3 (25), General Clauses Act, the expression 
“benefits to arise out of land" was never mended 
to cover such a matter as the security ^ • 

the mortgagee under a simple mortgage-bon . 

Lal UmSao Singh k. Lax. Singh. 22 A. 

- O. XXI, r. 53 (1) (b). See Limitation 

Act, 8. 15 
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- O. >^XI, r. 57, O. XXXVIII, rr.1, 7, 9 - 

Attacinueyit before judgment -Dismissal of 
execution application Atlackment. whether 
terminates Transfer after dismissal of execu¬ 
tion application, validity of. 

.Vn attachment made before judgment <loes not 
c<»me to an end on the disrni.ssnl of an execution 
application. The attachment enures fcjr the benefit 
of the plaintiff decree-holder till his remedy 
becomes alisolutely barred; and a transfer of the 
attached jirojjerty even tliough made after tlie 
flismissal of iin execulion api>lication, is void as 
against him. 

Order XXI. r. 57 of the Ci\il Procedure Code does 
not ajiply to attachments before judgment and is 
confined to attachments in execution of decree. A 
Bhokey Akhey Bam v. Basant Lal, 22 A. L. J.823 

106 

- O. XX!, rr. 58, 60—Attachment of 

property in possession •>f mortgagee—Removal of 
attachment kquity of redemption, attachment 
of, whether can be allowed to contmue. 

If ’proiierty in the possession of a usufructuary 
mortgagee is attached, under (). XXI, r. 54, Civil 
Procedure (’ode, by the holder of a money decree 
against the mortgagor and the mortgagee applirs 
for removal of the attachment under 0. XXI, r. 
58, Civil Procedure Code, the Court has no alter¬ 
native but to release the attachment. 

But if it can be iiiferied that the intention of 
the decree-holder was not to attach the property 
itself but the equity of redemption, the attach¬ 
ment may be allowed to continue upon the equity 
of redemption. C Maharaj Bahadcu tSis'CH v. 
Noshakan Bibi 428 

_O. XXI, r. 63. See Limitation Act, 

ScH. I, Art. 11 992 

__ O. XXI, r. 63 -Claim petition- Petition 

not pressed- Dismissal of petilio)i Oidei, if 

against claimant--Proper order, form of. 

A claim petition under 0. XXl. r. 03 of the 
Civil Procedure Code was withdrawn and the 
Court endorsed on the petition, “ not pressed, 

dismissed”: 

Held, that the order was not one under aaI, 
r 63 and the claimant was not bound to bring a 
suit within a year under the i>rocedure laid down 

under the Code. 

In the case of the withdrawal of a petition, it 
is a mistake to emlorse on it that it is dismissed. 
Th“ i>roper endorsement to make is that it is 
withdrawn. IVI Gape Lakshminaua.samma j-. Xavu- 

C01^IH..^NNA Estoppel 

994 

_ _ o. XXl, r. 66-Sale proclamation - Plan 

~ of property, whether necessary. 

A saL proclamation is not necessarily vitiated 
bv th- fact that no plan of he J.ouse proposed 
(o b-* s;ld was attached therelo as such a plan is 

not pvesvribed by law. O 

.SiNUH V. SuKHKiiAN Lal, 10 O. A A. U 

____ Q XXI, r. 89. See Bengal Tenancy 

Act, b. 170 0; ' 
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0. XXI, r. 90. See Limitation' Act, s. 
lb - 761 

-O. XXI, r. 90 - Excciitinii of decree — 

Rent decree Sale of temtre .luction-purchaser, 
udtclher liahle for antccedeut arrears of rent - - 
Sale-pioclamation imjdfiinrj such liability- Ir- 
ycfjalarity Sate, udietlier can be set aside. 

Wluov a tenuiv iss ild in execution of a decree 
for rent, tlie landlord cannot sue the auction- 
jHirchasor for any rent wliich accrued before the 
date of his auclion-pundias'-T. and the only person 
liahle to pay that rent is the tenant judgment- 
debtor. 

Where a tenure is being sold in execution of a 
deci'ce for rent, any statement i»i the sale-procla¬ 
mation implying that the auction-purchaser would 
l)e liable to pay otT antecedent arrears of rent is 
wrong, and the judgment-dc'blor is entitled to 
liave the sale set aside in such a case, on proof 
of substantial injury. Pat Saivkh MphammaI) 
Jawah HrsAiN r. Mahaha.i Kpmau (joi*al Sauax 
Narain SiNoH. 2 1*. !. T, 223 

- O. XXI, r. 90 - ICxecution of decree - 

Sale, upplicatioii to set aside Auction-purchaser, 
udiethcr necessary party. 

The auction-purchaser is a necessai’y party to 
an ap])lication to set aside a sale held in execu¬ 
tion of a decree, and the apidication is not main- 
tainable where he is not imj.deaded as a party. B 
Lapiji V. Janaruhan, (1021) A. I. K. iH.) 1:10 

648 

- O. XXI, rr. 90, 92- Application to set 

aside sale—Notice to opposite party, object of — 
Formal notice, whether necessary- Rules of 
procedure, object of. 

Th;; object of r. 92 of O. XXI. Civil Procedure 
Code, is to give due notiee of tlie apjdication for 
setting aside a ^ale to all j^arties concerned and 
give them .an opportunity of contesting it so that 
no oi'der may be passed to the prejudice of any 
party behind his back. 'I'his object will be 
equally achieved if the party has otherwise notice 
of the application. 

Rules of procedure are not made for tlic pur¬ 
pose of hindering justice. C Charan' Chandra 
Ghosh v. Rai Bf.hari Lal JIitra 931 

- O. XXII, applicnbilitij of Revi.-iions, 

abatement of. 

The theory of abatemerl is inapplicable to 
revision u))plications, and the provisions of O. XXII, 
Civil Procedure Code, do n t apply t a such appli- 
cglion.s. S pAKSiio V. Piaro ’ 456 

- — O. XXil, rr. 3, 5 Applicant found to be 
minor- Application rejected - .\Lrits -Remedy — 
.■\ppcnl Suit- Revision-'l^ropcr course where 
applicant foni d to Ic mit or. 

A Court cannot be said to act irregularly, if 
on linding, that the person, applying in his own 
name to be brought on reci rdas the legal repre¬ 
sentative of a deceased plaintiff, is a minor, it 
rejects his application. But the mere discovery 
of liis minority is no reason 

(i) for not considering his plea that he is the 
rightful representative, and 


(fi) for adding, without determining the ques¬ 
tion on its merits, after giving him notice, another 
person as the legal representative. 

There is no statutory right of appeal against an 
order under 0. XXII, r. S, Civil Procedure Code. 

The remedy of the person, whose application 
to be brought on record as the legal representative 
of a deceased plaintiff, is dismissed is not by way 
of appeal or suit but by revision. 

Where the applicant is found to be a minor 
the proper course is not to reject his application 
but to appoint a guardian ad litem. 

Obiter: —If the Court decides wrong, the wrong¬ 
ed party can only take the course prescribed by 
law for setting matters right, and if that course 
is not taken the decision, however wrong, cannot 
be disturbed. M RfiCMANi Ammal v. Veerasami 
I vEN'OAR. -17 M. L. J. :170; (1924) M. W. N. 763 

942 

—^-0* XXII, rr. 3, 9-~Deatk of plainti ^— 

Abatement - Application to bring legal Ttpre- 
sentatives on record, whether can be treated as 
one to set aside abatement—Procedure. 

^\ here an application to l)ring tJie representa¬ 
tives of a deceased party on (he record is made 
after the suit has abated, the application should 
be treated as one to set aside the abatement under 
0. XXII, r. 9 of the Civil Procedure Code and 
should be disposed of as such. B Vijaya Sin'GH 
r. SiuvAJiUAO. 20 Bom. L. R. 378; (1924) A. I. R. 
(B.j 416 761 

- 0. XXII, r. 4 Death of defendant — 

Legal representatives, all, whether mitst he 
brought on record. 

here a defendant dies during the pendency of 
a suit, it is sufficient for the plaintiff to put one 
of til.* heirs of the deceased on the record at his 
legal representative, who will then represent the 
estate of the deceased for the purposes of the suit. 
If tlie other heirs of the deceased wish to be 
repi*essnted in the suit they can apply to be sub¬ 
stituted in his place. B Jehrabi Sadulla KHA>t 
Mokasi V. Bismillabai Sadruddin, 26 Bom. L. R. 
375; (1924) A. J. K. (B.) 420 758 

-O. XXI!, rr. 4, 9— Appeal—DeatK of 

respondent—Abatement-Delay in making dppli- 
cation—Ignorance of death. 

Delay in making an application for bringing the 
legal representatives of a deceased respondent on 
the record may be excused where the deceased 
had no stationary residence and the appellants did 
not become aware of his death till after the expiry 
of thb period of limitation prescribed for making 
an application for substitution. L Jowala Ram v. 
H vri Kishe.n- Hisoh, 5 L. 70; (1924) A. 1. K. (L.) 
429 690 

- O. XXII, rr. 4, 9 - Appeal—Death of 

respondent - Abatement—Delay in making appli^ 
cation for substitution—SuJiAznt ciu^sz- -Decree 
in favour of respondents jointly —xihatemint in 

to to 

The mere fact that the parties to an appeal are 
living at long distances' from each other is not a 
sufficient reason for excusing gross delay on the 
part of the appellants in making an application 
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to brinfc on Ihc record the roprcscnUdiv»'s of a 
daceussd respondent and to sjt aside the ahate- 
nient of the ai)petil. 

Where a decree Jias been passeil in favour of 
several respondents jointly and one of them dies 
during the pendency of the appeal ami his legal 
reprosenatives are net brought on the r.'cord witliin 
tlie time allowed by law, the appeal abates 
against all the respondents and not merely against 
the deceased respondent. L MrxsHi Ham v . 
Kadha Kishex, G L. L. J. 102; j.lt)2i) A. I. U. (L.) 
4G1 694 

-O. XXII, rr. 4, 9, 0. XXXIV, r. 5 

Preliminanj mort<jaijc-decree - -f ndgnient-dehtor, 
death of, before decree -Le<jol representative not 
brought OH record--Abatement Application for 
final decree—Second application to set aside- 
abatement--Older dismissing first application, 
appeal against - Abatement set aside-Order, 
legality of ,furisdiclion Appeal, second, whe¬ 
ther maintainable—Rc vision. 

A preliminary moitgagc-decree was passed on 
27th November 1018. That moniing. before the 
decree was passed, the judgment-debtor died. The 
plaintiff came to know of it soon after, but go 
steps were taken to bring the legal representatives 
of the deceased on the record till 27tli August 
1920 when plaintiff tiled an apj^lication under (). 
XXXIV, r. 5 of the Civil I'rocedure Code wherein 
he set out the fact that the judgment-debtor liad 
died, entered his widow as defendant and asked 
for a linal decree to bo j)assed. The widow con¬ 
tended that the preliminary decree having been 
passed after the judgment-debtor's death was a 
nullity and that in the absence of any itelition to 
bring the legal representatives of the deceased on 
the record the suit had abated. Neai-ly seven 
months thereafter, the plaintiff tiled another ap¬ 
plication asking that the delay in l^riiiging the 
legal representatives of the «leceased on the record 
be excused and that a linal decree may be j)assed. 
The Court of lirst instance dismissed both p.^li- 
tions by two separate orders. An appeal was tiled 
only against the order on the tirst petition and 
the Appellate Court treating the lirst applicatioji 
as one to set aside the abatement, excused the 
delay in tiling it, allowed it and directed the suit 
to be proceeded with. On appeal: 

Held, (1) that the judgment-debtor having died 
before the decree, the decree was a nullity and no 
legal representative having been brought on the 
record within the time prescribed by law, the 
suit had abated; 

(2) that the order of the lower Appellate Court 
in setting aside the abatement was without juiis- 
diction, liret, because it had before it no prayer to 
set aside the abatement and no substantial motion 
under O. XXII, r. 9 of the Civil Procedure Code 
and secondly, because it had no jurisdiction to 
revise the order on the second application whmii 

was not properly before it; , 

(3) that the order of the lower Appellate Coui 
though technically one under O. aaU, r. J > 
the Civil Procedure Code and consequently not 
appealable under that order, was pasasd without 
juriadiction and was, tUereforej appealable, or ut 


Civil Procedure Code- 1908—contd. 

least open to revision on the ground that it was 
witliout jurisdiction. 

Where it is necessary, in order to do substantial 
justice, to brush aside tec)inic;iJities, the (^ourt 
will not be too scru)uilou8 in enforcing them; but 
when there are no merits in favour of tlie party 
invoking tlie aid of the Court and tiie merits are 
on the other side, the Court will not goout of its 
way to clear from the former’s patli technical 
obstacles. M Seshamma v. Vkehaxki I’eha Ve.x- 
KATA Hao. .‘54 M. 1.,. 'r. IflG; 19 h. W. 608; 47 M 
L J. 235; (1921) M. W. N. 633; (1924) A. J. R. (M) 
713 397 

XXII, r. ^0 Apjdication by alleged 
assignee to be ma<le party to appeal Assignment 
denied by assignor and appellant Duty of 
Appellate Court (•. inquire into genuineness of 
assignment. 

An application, by an alleged assignee of pro¬ 
perty tlie subject-matter of an appeal-to be 
made a party to tlie ai>peaJ, cannot be rejected 
on the ground that tJie assignor and the a])pellant 
deny the assignment. It is tlie duty of the Court 
to enquire into tlie genuineness of tlie alleged 
assignment and to decide the assignee's applica¬ 
tion according to the result of that inquiry. O 
Ram Lal r. linoop ' 631 

■- O. XXII, r. lO -Pufty, addition of— 

Court, discretion of—Suit, when to be deemed as 
pending. 

An applicant who invokes the aid of r. 10 of 
O. XXII of the Civil Procedure Code to be added 
as a party to the suit is not entitled, as a matter 
of right, to an order in his favour, regardless of 
delay or laches. The matter is within tlu discrc- 
ti«>n of the C’ourt, and such discretion should be 
exercised in a judicial manner, 

A suit must ije deemed to be pending so long 
as it is jMiseiblc to make an order thei'ein lelating 
to the subject-mall' r of the litigation; that is, so 
long as tlm linal decree has not been drawn up 
and sigm d. C laK'UAX Chi ni er Dey v . Niki-xja- 
Moxi D.v.ssi, 27 C. W. N. 755; (1921j A. I. R. (C.) 
188 538 

- O. XXMI, r. 3- Compromise, decree in 

accordance with- Test for determining whether 
compromise lawful - Appeal, compromise during 
pendency of—Compromise enhancing amount pay¬ 
able, effect of. 

It is incumbent on a Court to pass a decree in 
accordance with a compromise, only if the com- 
l>romise is lawful, that is to say, enforceable in 
law, and one test for determining this is, whether 
the parties were competent to enter into the com¬ 
promise in order to achieve the jmrpose they had 
in view. 

Where during tlie pendency of an appeal, the 
parties effect a compromise, and the effect of the 
compromise is to 'uihance the amount payable 
under the decree aj»pealed against, a decree ought 
not to be passed in terms of the compromise. C 
JIalchand Boil) r. Osmax Ali Maxdal, 38 G. L. J. 
272; (1921; A. I, R. (C.) 159 307 

_O. XXMI, r. 3, O. XLIM, r. 1 (rr))—Com¬ 
promise of suit-Compivmise, whether can be 
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acri'i)teil in pm (--Order refusing to record com- 
/■i'Onist foilnwed hij decree — Appeal, uhetker 

rnd«M-O. XXIII. r. 3. Civil Procedure Code, a 
Ccnirl is liiiund to record a compromise and to 
])afis a decree in accordance therewith so far as it 
I’elates to the suit if it is proved to its satisfaction 
that a suit }:as been adjusted wholly or in part by 
a lawful agreement or compromise. Under 0. 
XI,III, r. 1 ini'. Civil Procedure Code, an appeal 
is competent fitan an order under r. 3 of O. XXIII, 
recording or refusing to record an agreement, 
comjiromise or satisfaction. The mere fact that 
an order recording a compromise or refusing to 
record a comprennise has been followed by a 
decree does not deprive a party of his statutory 
right to ])refer an appeal against such order. 

A compromise should either he accepted as a 
whole or rejected altogether. It cannot be accept¬ 
ed in part and rejected in part. 

Where all the terms of a compromise are not 
proved to the satisfaction of the Court the com¬ 
promise cjinnot be recorded under O. XXIII, r. 3 
of the (.'ivil Procedure Code. L Megh Raj v . 
Ti-lsi Ham, G L. L. J. 187; (1021) A. I. K. (L.) 466 

696 

-0. XXVI, r. 9— Local inspection—Jndg- 

ment, whether can be founded on inspection — 
Record of inspection, whether necessary. 

Though the Civil Procedure Code empowers 
the Court to go on local inspection of any pro¬ 
perty in respect of which it is called upon to 
decide a question in controversy, it is still the duty 
of the (.-ourt not to make the result of such 
inspection the foundation of its judgment which 
must be based upon evidence adduced by the 
parties. It does not entitle the Judge to put his 
view obtained by means of such inspection in 
place of evidence. 

There is nothing, lowcver, in the Code to make 
it obligatory on the Court when holding a local 
investigation to leave a note of the same on the 
record and no such provision should be read into 
it. C R.vj Chandka Banik v . Lswar Chanpka 
Banik 292 

- 0. XXIX, I*. 1 Injunction—Plaintiff out 

of possession—Injunction when can be granted — 
Irreparable injury, weaning of, 

\\ hen the plaintilf is out of possession of the 
properly in suit, the Court will refuse to interfere 
by granting an injunction against the defendant, 
unless there is fraud or collusion or unless the 
act perpetrated or threatened is so injurious as 
to cause irreparable loss. 

Irreparable injury means injury which would 
be a material one and wliich is not adequately 
reparable by damages. L Sewaham Singh v . Maya 
Devi 727 

- O. XXXIl, IT. 2, 4—J/inor appointed as 

next friend for other minors - Proceedings against 
such minors, effect of. 

A minor is incompetent to 'act as the next 
friend of other minors and proceedings taken 
against minors under the guardianship of a minor 
are null and void and must be set aside. 0 Gur 
C ilARAK V. Fasiiiuppi.n 602 
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- 0. XXXIl, rr. 3, 5— Minor defendant — 

Guardian ad litem, appointment of—Notice to 
person in charge of minors, absence of, effect of 
--Prejudice to minor, proof of. 

No irregularity by way of an omission to send a 
notice as required by 6. XXXIl, r. 3 of the Civil 
Procedure Code, can operate to render void the 
presumed representation of minor defendants in 
a suit, unless such omission has in fatrt prejudiced 
their defence, and such prejudice is not a matter 
of assumption or presumption but of proof. 

The question as to whether the omission has in 
fact prejudiced the defence will depend on the 
further question whether the minors had a good 
defence and whether tlie omission to obey the 
rules and the appointment of a Court guardian, 
had the effect of shutting out that defence. M 
Kihambi Ritumalacharyulu V. Amisetti Vbnkiah, 
46 M. L. J. 363; 34 M. h. T. 202; (1924) M. W. N. 
362; 19 L. W. 678; (1924) A. I. R. (M.) 763 5 41 

-O. XXXIII, r. 1— Suit in forma pauperis 

by minor—Pauperism, proof of—Next friend, 
pauperism of, whether mxLSt be proved—Property 
possessed by parents ‘of plaintiff, effect of. 

The laile of English practice which prevents a 
minor from instituting a suit in forma pauperis 
through his next friend, unless he gives proof not 
cnly that he himself is a pauper, but that the 
next friend is also a pauper cannot be deduced 
from the provisions of the Civil Procedure Code. 
Under the Civil Procedure Code when a minor is 
seeking to tile a suit in forma pauperis it is only 
necessary for him to show that he himself has no 
means. The mere fact that his parents were 
j)Ossessed of certain property would not be suffici¬ 
ent to show that the minor is not a pauper, 
unless it could be shown tliat the property actu¬ 
ally came into his possession. B Nemichand v. 
Kenalchand, 26 Bom. L. R. 380; (1924) A. I. R. 
(B.) 440 7 48 

-O. XXXIV, r. 1 — Mortgage suit—Party 

claiming title paramount, whether can be im^ 
pleaded. 

A mortgage suit cannot be so framed as to 
draw into controversy the title of a third party 
who is in' no way connected with the mortgage 
sued on and sets up a title paramount to the 
mortgagor and the mortgagee. R Maung San 
Myaing v. U Pon Gyaw, 2 R. 106; (1924) A. 1. R. 
(R.) 240 7 5 3 

- 0. XXXIV, rr. 4, 5— Mortgage suit — 

Arbitration—Award directing sale of mortgaged 
property—Preliminary and final decrees —Pro- 

CCdxLT^, 

A decree under 0. XXXIV, r. 5 of the Civil 
Procedure Code cannot be asked for unless a 
preliminary decree under O. XXXIV, r. 4 has 
been passed by the Court. 

An arbitrator passing an award is in no way 
bound by the provisions of 0. XXXIV, r. 4 of 
the Civil Procedure Code. 

Where a mortgage suit is referred to arbitration 
and the arbitrator makes an award for a sum of 
money and directs that it should be realised by 
sale of the mortgaged property and a decree is 
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passed dn terms of Ihc* award, tlio (Uvn-i- is 
enforceable as one j^assed hy a ooinpidt-nt ('niirt 
and it is not open to tlie Kxeoutin^^ (.’«nirl d('alins: 
with the matter to sav that the deeroe cannot he 
executed unless tlie procedure indiciited in 

O. XXXIV, r. 5 of the (.’ivil Procedine (’ode lias 
been complied with. Pat Nun-Ksi'R.wATii 
Chattrrjke V . Jhu.mak M.aniur, I IV li. T. 2 

P. L. R. 9; 3 Pat. 221; (1924) A. I. R. (Pat.) 293 

588 

—--O. XXXIV, rr. 7 lO, 8 i4-)- Redemp¬ 

tion tdecree —Parties takinij no steps in pursu¬ 
ance of decree- Mortgagor dispossessing mort¬ 
gagee forcibly—Mortgagee suing for possession 
Parties entitled to be restored to their position 
on passing of decree--Duties and j-ights of 
mortgagor and mortgagee- Limitation .let (IX 
of 190$), Sch. I, Art. ISl, when applicable. 

If after the passing of a redemption decree in 
the terms of O. XXXH', r. 7 of tin* Civil Pro¬ 
cedure Code, neither the moi'tsag:or pays the 
amount of the mortgage money within tlie period 
fixed by the decree, nor does the mortgagee apply 
for sale on the expiry of the said period, and then 
the mortgagor dispossesses tlie mortgagee forcibly; 
on the latter’s suit for possession tlie parties arc 
entitled to be restored to the same position in 
which they were on the passing of the redemp¬ 
tion decree, and it is open to them to work out the 
decree in tenns of its directions, if there is no legal 
bar to this. 

A mortgagor can save the sale of the mortgaged 
property at any time before the sale is confirmed, 
inasmuch as a payment by him is not barred 
either by tlie lapse of the period prescribed in the 
redemption decree or by Article 181 of tlie Limita¬ 
tion Act. 

The expiry of period fixed by decree, without 
payment of the decretal amount, gives to tlie 
mortgagee a riglit to apply to th * Ccuit under 
8 ub-r. (4), r. 8 of 0. XXXIV for a decree that the 
mortgaged property be sold. It does not take 
8 way the mortgagor’s right to redeem, wliicli 
Subsists in his favour even after sale under r. 89 of 
0. XXI of the Code of Civil Procedure. 

Article 181 would only apply to an application 
where it is required by law to be made. The 
mortgagor is not required by any rule of procedure 
to make an application and obtain an order 
thereon before he can pay the amount fixed by 
the decree for redemption of the mortgage. It . 
is the mortgagee who is required by law to make 
an application, under 0. XXXIV, r. 8 (L, for ob¬ 
taining a decree for the sale of the mortgaged 
property. O Mohammad Baqar Khan' v. Jaoat 
Narain Lal, 10 0. & A. L. R. 1119 706 

-O. XXXIV, r. 9. See Court Fkes Act, 

1870, 8.7 (ix) 1021 

- 0. XLI, r. 10. application Original 

Side appeal—SeeuHty from, appellant lljgi 

Court, jurisdiction of. , ^ 

Order XLI, r. 10 of the Civil Procedure Code 
is applicable to an appeal from the judgment of 
a Judge sitting on the Original Side of the High 
Court, in the absence of any rule fi'amcd by the 


(’unit in the exerci.se nf the power to regulate 
its own ])r<icedui*e in its Original (fivil Jiij-isdic- 
tion. C In re Avis Mary K.vthlkk.x Oocldin’c. 28 
(’. \V. N. ()7(); 51 (’. G!),'); (1921) A. I. li. ((^) 781 

275 

- 0. XLI, r. 25 Failure tv frame issue— 
Suit, when should be remande<l. 

A suit should not be remanded because a 
certain issue was not framed unless there appears 
a reasonable chance that a decision of that issue 
Avill affect the final result of the suit. O Gan'GA 
r. Pan('ham, K) O. a A. L. R. 725 591 

-— 0 . XLI, r. 27-- Additional evidence — 

Failure to record reasons- Rebutting evidence. 

The failure of an Appellate Court to record 
reasons for admitting additional evidence vitiates 
the procedure. 

Jf additional evidence is admitted in appeal, an 
opportunity to produce rebutting evidence should 
also he given to the other side. L Ramzan v 
Xahi Hux. 6 L. L. J. 234; (1924) A. I. R. (L.) 638 

530 

-O. XLI, r. 27 —Appeal second—Additional 

evidence, whether can be taken. 

Rule 27 of O. XLI of the Civil Procedure 
Code does not authorise an Appellate Court 
to allow the production of additional evidence in 
second appeal. L Wali Muhammad v. Muham¬ 
mad Bakhsh, 5 L. 8-1; (1924) A. I. R. (L.) -144 

998 


-0. XLIV, r. 1. proviso - Appeal by pauper, 

dismissal of — Procedure. 

The proviso to r. 1 of O. XI^IV of the Civil 
Procedure Code does not come into play unless it 
should be found that the applicant is a pauper. 
L Vn»YA Wa.nti V. .f.vi Dayal Kapur, G L. L. J. 
205; (1924) A. I, R. -L.) 5;:G 649 

-0. XLVIl, 3, scope of—Application 

for review -Dism >.■■</ for difault- Order re¬ 
fusing to restore application : Appeal, whether 
lies. 

Order XLVH, r. .3 of the Civil Procedure Code 
dees not extend the right of tlio party who goes 
for a review. It merely defines the method by 
which the form shall he adoj)tefl and ascertained. 

No appeal lies against an order refusing to 
restore an application for review. A Girdhari 
Lal V. ZoRAWAR Sinuh 649 

__App. D. Form 6. See Transfer of Pro¬ 
perty Act, s. 74 283 


_Sch. II, para. 1 - Arbitration- Defendant 

who admits claim, whether interested. 

A person who admits the plaintiff’s claim un- 
onditionallv without refcrc-nce to the liability of 
is co-defendanls and alisents liimself from suh- 
•quent proceeding.s, is not interested in the suit 
•ilhin the meaning of para. 1 of Schedule II to 
) ; Civil Procedure Code, and Is not a necessary 
irlv to a ref'iiene'* to arbitration as between the 
iainliff and the other defendants. O Brij Raj 
' i-AP y Ram Nath. 9 O. & A. L. R. 77.1 821 


_para. 3, scope of—Arbitration 

proz-xdlngi-Com, tonirol of-Court's funciion9^ 
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)■ fiiii he delegated—Misconduct, xchcther 
cn hr - s)'juired into — Reference, whether can be 

I'li l.T th' Sch3(Uile of the Civil Pio- 

• lur.: (')del(ic“ only tini'? for (nitertuininpf charges 
of mis-oadiic-t against an arbitrator is wh^n the 
award lias ba -n liha'l. 

ll is v.*rv inn^h better that no interference 

% 

s'aould t ike place with tlie arbitration proceed¬ 
ings fbiring the period limited to the arbitrators. 

The limit (d tini" is the condition or the form 
of til* (’ourt's coutiol over the arbitrators, and 
the Court is not authorised either to abandon 
control or to substitute any other form of control. 

It is necessary that the Court should inform its 
own limit upon the arbitrators. 

It is not competent to the Court to delegate to 
the arbitrators its own function of control as to 
time. 

Matters in dispute between the parties were 
referrt'd to the arbitrators under the Second 
Sch'i'dule to the Code. The order provided that 
the arbitrators should make their award in writing 
within six mouths from the date on which an 
olhcc-copy of the order of reference be served on 
tliem or within such further tiiuo as they may 
allow themselves by endorsement of the said office- 
copy order. The arbitrators held many .sittings 
during the course of two years, but nothing was 
decided. The plaintiff then applied that the 
reference should be recalled or superseded : 

Held, that the order of the Court allowing the 
arbitrators to extend the time fixed for filing the 
award did not comply with the provisions of 
clause (.'b of the S.’cond Schedule to the Code and 
was consequently bad in law; 

(2) that l)y consenting to the order of reference 
the plai'itifY was not estopped from making the 
aijplication and the reference must he superseded. 
C Rorindr.v r. .Iom;KDi:.\, 27 W. X. 120; tl5)2;i^ 
A. I, li. (C.) 110 459 

-Sch. II, pa.ra. 12 1 b)—.lii’ard, rectifica¬ 
tion of Palpaidc mistake - Jurisdiction of 
Court. 

A (’ourt has no power to rectify or correct the 
award on tlic grouml tluit tlic arbitrator has taken 
a wrong view of the evidence which was palpable 
or apparent on the fac.' of the evidence, unless tlie 
award is imperfect in form or tlie obvious error is 
of such a character that it can be set right without 
affecting th^ decision of the arbitrator. 

A (’ourt acts without jurisdiction if it modifies 
an award because it takes a view different from 
that held by the arbitrator. C iM.4HKN’DRA X’ath 
I vi NDP V. SCRKSn Cli.VNDR.V I’r.vmanik 10 


--para. 15 — Arbitration—Award 

based on compromise, validity of. 

An aw.ird passed by arbitrators in a pending 
Ruit, whicli merely embodies a compromise of the 
parlies themselves before the arbitrators is a per- 
feclly valid award. 

•Such a proceeding is as much an adjudication of 
the case as is a decree of Court founded on a com¬ 


promise. W1 Lkickala Uamc X.VIDf 
X.vYANAPi'A, Id L. W. 5G2; (1921) M 


V. VETCHAI.An; 

W. N. 35fi 

571 



Companies Act (VII of 1913), s. 79— Company— 

Meeting of share-holders — Irregularities—Inter- 
fercxice by Court—Right of share-holder to speak 
at meeting—Adjournmeyit of meeting—Articles of 
Association, construction of. 

Irregularities in the procedure at a meeting of 
share-holders of a company are not a matter for 
the interference of a Court, but for a majority of 
tile sliare-liolders to deal with. A Court will 
interfere with the proceedings of the meeting only 
if the riglits of the share-holders are infringed or if 
a case of fraud or ultra vires action is made out. 

A share-holder is not entitled to apeak as much 
as lie pleases at a meeting of .share-holders, but 
has a right to be heard in reasonable terais for 
a reasonable time. 

Where the articles of Association of a Company 
empower the Chairman to adjourn a meeting with 
the con.sent of the meeting, the Chairman has a 
discretion to adjourn, and he can exercise that 
discretion only witli the consent of the meeting 
hut even if the meeting desires an adjournment 
the Chairman is not bound to adjourn. B Parshu- 
HAM V. Tata Isdcstrial Bask, Ltd., 25 Bom. L. R. 
1083; -17 B. 915; (1924) A. I. li. (B.) 102 75 


-S. 89. See Negotiable Instruments Act, 

ss. 9. 118 741 

S. 207 (lx.)— Liquidation, voluntary— 


Removal of liquidators—Power of Court —“Cause 

shown," meaning of. 

Cnder section 207 (ix) of the Companies Act, 
the Court has poiver in the voluntary winding 
up of a Company on cause shown to remove a 
liquidator. The jurisdiction of the Court is not 
confined to cases where there is personal unfit¬ 
ness in the liquidator. The cause shoivn is to be 
measured by reference to the real, substantial, 
honest interests of the liquidation, and to the 
l)urpose for which the liquidators are appointed. 
Fair play to the liquidators themselves is not to be 
left out of sight but the measure of due cause is 
the substantial and real interest of the liquidaUon. 
B Kaikhushku Nusserwanji Chandabhoy V. Tata 
Industrial Bank, Limited, 26 Bora. L. R. 23g 
(1924) A. I. R. (B.)339; 48 B 471 515 


Compromise of sult~Aj/rcement to he bound by 
statement of third party—Admission by nominee 
of parly—Evidence Act (1 of 1872), ss. 20, oL 
The plaintiff and the defendant in a suit signed 
a Avritten statement which said “it has been 
settled bstAVeen the parties that G. shall hear our 

whole affair and that wc shall accept any statement 
that he may make before the Court.” G. niade a 
statement on oatli against the plaintiff and the 
Court dismissed the suit. The plaintiff urged in 
appeal that the statement of G. Avas not binding 
and that the Court should have decided the case 
on the merits: 

Held, (1) that the agreement operated as an 
adjustment of the suit and Avas binding on t.ae 


parties; . . 

(2) that at any rate the statement of G. must oe 
taken to be an admission made in the suR by a 
nominee of a jiarty thereto, Avhich Avasas effectua 
and conclusive as an admission made by the parly 
himself in liis Avritten or oral pleadings. A 
CHAL Singh v.Jatwar Singh, (192-4) A. I. K. (A.) 
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Consideration, amouni (^f. l.-ft i>l:inlc liDciiii.-D- 
tioii of dosd —Salo-doiMl - AsiDi'im-nf <4! i’d- 
piirchnsc—Evidence of amount, admissihiiitvnf. 
See Si>I5cificEi:liki-’Act. s. .'U 759 

Construction of document lUiihlh\<j i-xutnu-i 

—Builder contraclimj to (illotv rflmli- U> oirner 
on scheduled rates of materials .tuiJidied Disi>iile 
6 etu>ee?i parties -Bnildiuij not 
whether entitled to rebate. 

The defendant contracted to buiid a house f-'i- 
the plaintiff within one year. Tlio plaintiff’under¬ 
took to advance small sums of money to tin' 
defendant and tlio latter agreeil to allow a rehale 
or deduction of 10 per cent, in favoui’ of the jilaint- 
iff on the scheduled rates of articles to he .supplioil 
by him. If the work was done honestly and well 
it was left to the kindness of the plaintiff to allow 
something to the defendant from this commission. 
As the work commenced the plaintiff began to 
order changes in the construction almost doubling 
the size of the building. Disputes arose between 
the parties, the plaintiff declined to make furllier 
advances and the work was stopped. 1'liere- 
upon the plaintiff’ brought a .suit to recover his 
commission. It was found that the work done was 
well worth the full scheduled rates: 

Held, (1) that the arrangement by way of 
rebate or 10 per cent, commission in favour cjf 
plaintiff was an arrangement that was t>nly exigi¬ 
ble and became crystallised when the work was 
completed; 

(2) that a fortiori thi.s deduction was never 
agreed to in respect of the additions ordered in 
the original building: 

(3) that as the work was not completed and the 

defendant was in no way to blame and thoj'e was 
no injustice done to the plaintiff the latter was not 
entitled to recover anytliing. P C iS.\Hr Ham 
Kum.vii u. Muhammad Yakuh, ili>21) A. I. H. 'D. C.) 
123; 26 Bom. L R. 631; tl92-l) M. W. N. b'H; -^1 
M. L. T. 102; 20 L. W. 82; 47 M. L. J- 203 

- Deed of gift—Gift tvith conditioni-Dis¬ 
position, nature of. 

Whore in the primary clause of a deed of 
these words followed the gift "and all idghts aij- 

pertaining thereto with the following (tondit ion : 

Held, ( 1 ) that these words fundamentally affected 
the construction of the deed as a whole; 

( 2 ) that so construed the deed did not confei 
Tnu-liki rights without conditions, nor did it confer 
On ths donee these rights of property ami aliena¬ 
tion which a bare disposition in favour of jj pel’s m 
denominated as mah'fc would have involved. P ~ 

Asheafi Singh v. Hidya Pr.vs.ao, (162li A.^ J. b- 
(P. C.) 191; 26 Bom. L. R. 736; 20 L. W. 42o; D M. L. 
J. 585; (1924) M. W. N. 819 

--- Gift in favour of ivife -Gift over to 

another—Nature of interest created. 

A person executed a deed of gift in fa\oui o 
bis wife in order tliat she "may enjoy ms self- 
acquired property." Provision Avas made for pay¬ 
ment of a small sum to a temple 
pooja and the remainder Avas to be utilised for n- 
maintenance. There Avas a final clause m tii. 
following terms:— , „-i 

" After your lifetime, you shall leave the said 
property and documents relating thereto to my 
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br.illior’s <laughfcr. That lady .shall also do Avhat 
is donr by you. The n-st of riiy liciis .shall Jiave 
II" li.giil, litlo or iu*'Tfst in flu* prop^iTv: 

ihld, that 111.w.is a clear gift owr to R. 
abstiiutidy i>n the Ici'minalion of tlic life-interest 
of til- wife. IV 1 IvATHN’ASADIIAl'ATilV (.'lIliTTV I'. 

Lakshma Am.mal, 20 L. lMo; (1921) M. W. X. 
.'•98 618 


— Morlgage jiossessory—.Special apreemep. 
proliibiting .sale - Morlgagee depriA*edof pos.set,^ 
siuii .sVr Ho.mhay Rkcu lation. CL. 15 ( 3 ) 39 " 


-- Precedents, r,due "f — Pre-emption —"Wajib- 

ul-arz, enfri/ in, anistruction of. 

'I'lic irajib-id-arz of a village contained the 
folloAving clausi*: 

'■ If one of llie co-sharers de.sires to make a 
mortga.ge, or a mortgage by conditional sale, or an 
oiit-and-oul sale, he must do so on the same 
adequate price as maybe offered by other parties, 
in the first instance to a near co-.sharer in the 
.same polti, next to other co-.sharers in the patti, if 
they will not take, then ton near co-sharer in 
another pattI: next to any cy-sharer in tlie mahal, 
and linallytoa .stranger:” 

Held, that tlie clause conferred no rigid of pre¬ 
emption on the occasion of the foreclosure of a 
mortgage by conditional sale apart fiT'm the right 
conferred on the occasion of the creation of the 
mortgage itself. 

Any rilling as to the interi)retation of a docu¬ 
ment can only be applied in its entirety to a 
document absolutely identic.il in language, and in 
a case the general circumstances of Avhich are 
.substantially the same. Where these conditions 
arc not .satisfied, an ai)})pllant. or a respondent, 
relying upon jirevious rulings of the Court and 
putting them forward as guides to the correct in¬ 
terpretation of tiie particular document on Avhich 
the case under app.eal actually turns, can do 
nolhing more tiianask Jh* Court to f'lke into con¬ 
sideration tlie general i)rin('iples whicli have been 
applied by olhvr Hon'bic Judges in similar cases 
and to deriA'e from them AvhateA'er a.ssistance it 
cm towards ariiving at a correct conclusion. A 
\Lxm' Rai r. Lachuman rpADHiA, 22 A. L. J. 
i;i7: 10 A. 274; (1924] A. I. R. (A.) 321 5 5 0 

_ Sale of (foods -Deposit as security — 

Breach by purchaser Forfeiture of deposit. 

Plaintiff agreed to imrclias* 2,000 bags of cotton 
s^?.l from defendant to be deli\'ered at the defend¬ 
ant’s factory within one month. Plaintiff 
agreed to p.av for the goods and remove them 
^\dthin one month, failing which lie undertook to 
make good the loss Avliioh the defendant might 
suffer and cancel tlie contract. The contract also 
cmlained the following clause : 

“ In resp.^ct of this contract a total sum of 
Rs. 1,02.) lias been deposited for profit or loss, and 
the said deposit amount should, after tlie comple¬ 
tion of the contract, be returned to us.” 

PI lintiff failed to carry out the contract: 

Held, tliat the sum t»f Rs. 1,025 Avas meant to be 
security for any loss that the defendant might 
suffer on plaintiff's failing to take delivery of the 
goods and Avas not intended as security for tho 
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porfonnam'*? of the contract; so as to entitle the 
<i«'fend:int tn forfeit the sum in case of non- 
p(*rform;in(' . B Smimoiand v. P. K. Boyce, i'15)24) A. 
L n. H. i:>2 720 

- Suhject-matter and sin'roundin<j circum- 
al'inccs (o he confiidered. 

In the construction of written or printed docu- 
in Jits it is Icfiitimate in orrlcr to ascertain their 
tnu* meaniii"'. if that be doubtful, to have rc;rard 
tf) tiie ciivumstaiu'cs surioundintr their creation 
and the subject-matter to which it was desiprned 
and intended they should apply. P C SruHAitK.v- 
VAMMA r. Vknkatapati, 1. R. (P. (.\) 1G2; 

•17 M. L. J, Wh '>{) Bom. L, li. 7b(5; L>() L. W. 

(li):M i M. AV. X. (>07; 21) C. \V. X. o7 807 

Contract ActilXof 18721, s,7 - l^ynpo-ml when 

converted inln promise— Acecptuncc subsequent to 
refusal, whether cieales contract- Servant, dis-’ 
missal of SulHcient iiotice, what is. 

To convert a proposal into a promise, the ac¬ 
ceptance must be unqualified and without condition. 
AVlicn once a proposal has been refuserl no sub¬ 
sequent aoce])tance can convert the proposal into a 
promise so as to create a contract. 

The rule of one month’s notice which applies to 
menials, does not apply to the case of a school¬ 
master. The rule as to yeai ly hirings extends to 
domestic and other servants such as clerks and 
(dhers, l>ui it is not an inflexible rule and each 
cas:‘ must l)e consiflerod by itself and in each case 
it must 1)C decided what notice would be reason¬ 
able. 

In the cas-j of a school-master, especially udien 
he was intending to leave his profession and join 
antithei’. a of tlirco months wouhl be rcason- 

al>le, PatXiHoP (’iiANDKA Roy r. R.vj.v Kiutya 
Xanua Si.vcu, 1 1021' A. I. R. (Pat.) 21 308 

S. 11. Sec Iniuan Majority Ait, s. 2 914 

-SS. 11,65. 6’eeCofRTOF Wards Act. ss. 

8,0. 15.2(i 800 

- S. 13 Chnmpertq, whether illegal — 

Money lent to finance suit fur recovery of pro- 
pe7'ty —Suit, cotnproniise of - Lender, whether 
can recover money leiil-- Bi'cach of contract, 
efiect of. 

A ])aiCy to a contract c.rnnot put an end to it 
simply by committing a breach of it. 

In India, champerty or mainlenanc? is not 
illegal. 

There is no distinction, andean be no distinc¬ 
tion on this point between the fruits of an action 
which the i)laintift’ gets by compromise and the 
fruits he would receive by a decree or verdict 
in his favour. 

Defendants entered into a contract with the 
prodec-'ssor-iii-title of the plaintiff tlie Raja of 
Tuni whereby it was agreed that, llio Raja would 
lend ivioncy to the ilefendants in order to linance 
his suit for the recovery of an expectancy. The 
material provisions i>f this contr.-ict were til that 
the suit would not be compromised without the 
consent of the Raja, (2) that if the Counsel con- 
euoting the case advised a compromise it would 
bp entered into, and bb that out of the moveable 
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and immoveable properties obtained by such 
compromise the defendant would repay the prin¬ 
cipal money advanced together with interest at 
one per cent, per mensem and that out of the 
properties that remained after making this pa)'- 
ment defendant \vould execute and give the Raja 
a i)roper sale-deed and place in his possession 
three-thirty seconds of a share. 

The Rajah died and the suit was compromised 
after his death. His widow then brought a suit 
claiming that the money due to the Raja should 
be a charge upon the amount received by the de¬ 
fendant under the compromise: 

Held, (1) that the contract entered into by the 
defendant, was an agreement to assign to the 
Rajah part of the fniits that he may acquire in 
an action at law, and was, therefore, perfectly 
legal: 

(2) that the words used in this contract were 
wide enough to cover every conceivable kind of 
property; 

that the main purpose and object of the 
contract was to linance a suit brought to establish 
title to an existing thing, i.e., an estate; 

(li that the stipulation with regard to the con¬ 
sent of the Rajah must be deemed to contain a 
term to the efl'ect that the consent should be 
given when i)Ossible and that the giving of the 
consent by the Rajah to a compromise accepted 
by his representatives was not such a condition 
l)rcccdenl when it had become impossible for 
himself to give it. P. C. lSiuhaurayamma v. Ven- 
K.VTADATI, (11)21) A. I. R. (P. c.) 162; -17 M. L. .T. 
1)3; 2fl Horn. L. R. 780; 20 L. W. 298; (1921) 
M. W. X. 607; 21) C. W. N. 57 807 

- - S. 13—Cofjifcnt — Signing of documeyit 

Document signed by blind man—Misrepre¬ 
sentation of contents of document — Non-est 
factum, plea of —Bona lide purchaser for value, 
ptisition of. 

The mere signing of a document does not neces¬ 
sarily imply consent. Thus if a blind man, or 
a man who cannot read, has a Avritten contract 
falsely read over to him. the reader misreading 
to such an extent that the written contract is of 
a nature altogether different from the contract 
pretended to be read from the paper which the 
blind or illiterate man afterwards signs, or if the 
contents of the document are otherwise misrepre¬ 
sented to the person signing it, then the plea of 
non-est factum is available to him and the signa¬ 
ture so obtained is of no force. 

The rule does not apply to a man Avho can 
read but Avho forbears to read the document. 
But the question is important only Avhen it is 
raised between two innocent parties, for unless 
the ducumeiit is wholly void, as it Avouid be if 
the plea of non-est factum succeeds, an innocent 
jiarty giving consideration cannot be deprived of 
an interest Avhich he has taken under the deed; 
but Avhere the question arises between a party de¬ 
ceiving and a party deceived it is immaterial 
Avhether the deed is void or Amidable; and, even 
if the party deceiA’ed fails in his plea of non-est 
factum, that is to say, that there was no consent 
on liis part Avithin the meaning of the term as 
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deiinod in the Conlmot At’t, il is still op.'M t<» 
him to prove that thoio was a mivS-rcpi«‘sontati‘>ii 
and to ask the Court to ivliow him fiMiu Ih-’ 
consequences of the transuctioii. Pat Hi:m iSistui 
V. Bhaowat Singh 67 

9. 16 t3V Vuiliii' 


bQiTowcd--Vvgeut need- I'nconacionuldc luirfinin 
—Equity and good ctinscH'nve Morlgagc i'l»g ini 
redemption—Redemption impoiisiblc Tninst< r <»/ 
Property Act (IV of ISSJ), s. (id, object oj ■ 
Contract-Particular corenant, relief agtinisl - 
limitation Limitation .let (IX of I'JOb), Sch. I, 
Art. application of. 

If a mortgagor ag;rees to receive a less amount 
than that for which he agrees to execute a mort¬ 
gage the transaction is perfectly valid. 

The mere fact that the borrower has ur^vnt 
need of money does not place the lender in a position 
to dominate the will of the borrower. 

Under section 16 (.*1) of the (.'ontract Act the 
burden of pi'oving the absence of undue infhiem’c 
can lie on a defendant only in the event of the 
plaintiff discharging the initial onus of satisfying 
the Court that the defendant directly or indirect¬ 
ly was in a position to dominate the will oi the 
plaintiff. 

The maxim “once a inorlgage always a mort¬ 
gage” is one of equity and is not displaced 
by anything contained in the Transfer of Property 

Act. 

If the substance of a transact! "n is a mortgage 
and nothing more than a mortgage it miist^ not 
be made irredeemable and any covenant wnicn 
clogs the equity of redemption is void. 

Such of the rules of English Law as are no 
either technical in their origin or p/cuhar to the 
customs, traditions and habits of the people o 
England are invariably followed in India asiuleh 
of justice, equity and good conscience. 

The object of section GO of tl>e 
Proiierty Act is to legalise the eciuitable ng 
redeem and permit redemption even i 

right is expressly abandoned V';’ 

by the contract of mortgage which is the. j 
matter of a suit for redemption. 

The question as to when a 
ed to redeem must be answered with 
the terms of the contract of mortgage as a 'vh.de 
other relevant circumstances, and the 
law and equity, applicable to the put 

When a suit is brought under 
one of its terms is challenged as being 
law the three years' rule of limitation does not 

^^Plaintifl sued to redeem a ‘defemi' 

gage executed by Inm in favour of _ 
ant. The deed provided, inter .. 

bailee of the realization by the mortg g 
deduction of the Government • , *,, K(. 

appropriated for the interest, the 
paid year by year by the mortgagor . 
event of default the mortgagee 

S ound interest at the i n jjaye 

sr provided that the f.-- ^-hich 

no right of redemption for 50 y^s f 
periou redemption would take place m p > 
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of principal, inleie.sl and crunponnd iulere.sl chu’, 
Il iip|».-ai< <1 Ihul the not i)iolits of the mortgaged 
pi'opcily were alxait hs. 275 and (lie interoKi 
anu»uiilt'(.l til Hs. 720 thus leaving a cUdicil of 
I\s. II.) payable by the mortgagor to the mort- 
g.igov oveiy year; 

l/e/d, li that flu* ociinbined eflVot uf tiie cove- 
naiil jmstjioiiing ledemption for 50 years and otlier 
oovouants and the* (.•iivumhiancos entailing a per¬ 
petual dclicieix y of pi'ofits to t!ic extent of Rs. 11.5 
a ye.ar wa.s to rendei' the mortgage in question 
in'ixleemable; 

(2' that the covenant was repugnant to or in¬ 
consistent with the contractual right to redeem; 

i.b tlial the plaintilT was entitled to redeem it 
at any time consistent with the usufructuary 
nature of the mortgage in suit on payment of 
what was due to the mortgagee on tiie date of 
rcdt-mjflion. O B.vlhuaiuca Pua.sad r. Daspat 
IlAY.'.L, !) (.h & A. L. K. 707; 10 O. L. J. 447; 27 
O. ('. I; (10211 A. I. K. fO.i lO.'l 213 

___s. 23 Immoral cnnsider'Ution — Money 

paid to liiinband for divorcing hiJt wife Custom 
liinden of proof- Erroneous finding of fact — 

Second appeal. 

A creditor, who knows that the object of liis 
debtor in taking the loan advanced by him i.s to 
utilize the money for payment of comiiensation 
to a husband, wlio is willing to divorce his wife, 
in case his marriage expenses arc paid back to 
him, is not disentitled £j-oin recovering it by suit 
from his debtor. 

There is a presumption of lawfulness of every 
consideration; and as tiie law presumes against 
illegality, the burden of e.stablishing illegality .as 
a fact lies on the iierson who asserts it. 

A.s the custom of rcimbur.sing the late liu.shand's 
relations for the expenses of a woman s first marri¬ 
age is so well-known, in oiJir Lu juove that a 
contract, to compousate the husband, with ex- 
iions.'S of his inaPriage uikui liis assenting to 
divoiT-.’ his wife, is immoral m- opi)o.se(l to public 
jjolicy, and, ihcrefore. unlawful, it must be estab¬ 
lished that there is no sue!: custom of comiien- 
sating th'* husband. 

However err.)neous ur grossly iinpioper a Jmd- 
ino- of fact m:iv be, it is unassailable in second 
appeal, provided il is suiiportcd liy proper evi¬ 
dence. N Xakayan r. Layman 885 


_SS. 23, 26, 27 Public policy, ag)ee- 

m''nt opposed to Agreement to live among parti‘ 
rular community, whether can be enforced. 
Sections 2;i. 20 and 27 of the Contract Act 
cannot be regarded as exhausting all the instances 
0 ? igKenienls wl.ieh are conlnuy to public policy 
\n aereemenl bv winch a man binds himself 
to associate for tlie whole of his life only witii a 
(.ortaiTi body of his fellow-men and to abstain 
completely from associating with another body 
is opposed to public policy and ought not to be 

‘"“in consideration of the marriage of defendant 
vn 0 to a girl belonging to the community of 
fhe plaintiffs, defendants, father and ^n, 
agreed to live among the commuaity of the plauU- 
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ilTs iind ngro(fI to pay a fine of Bs. 5, if they 
cvrr left it; 

Held, tliiit tlie agreement was one opposed to 
public juiliiy and no penalty could be claimed 
for its hrcacli. O L.al IvirAK v. Kimman Khan, 
10 (>, A. L. H. Ill; '27 O. C. 100; 11 0. L. J. 

jOd 560 

- SS. 23, 28 —Policy of insurance—Condi¬ 
tion of forfeiture on failure to sue within ce7tain 
time, legality of. 

A provision in a policy of insurance that all 
benetit thereunder shall be forfeited if a suit is 
nut ccmmenccd within a certain time, which falls 
short of the time allowed by law for the institu¬ 
tion of such a suit, does not infringe the provi¬ 
sions of either section 23 or section 28 of the 
Contract Act. 

Section 28 of the Contract Act aims only at 
coA'cnants not to sue at any time, or for a limited 
time and is not aimed at a j)rovision extinguish¬ 
ing the right to sue in certain events. C Giri- 
J)HARILAL HANTMANnr.X J’. EaOLE tsTAR, KtC., 27 

C. W. N. 955; (1924) A. 1. R. (C.) 186 6 37 

- SS. 23, 30—Contract by ivay of wagering, 

natuie of—Belting losses—Defaulter reported to 
R. C. T. C.—Hundi in co7isideration of witk- 
d7'awing report—Suit on hundi, whether mauitain- 
ahle. 


AVhere at the desire of the promisor the pro¬ 
misee promises to do or to abstain from doing 
something [Contract Act, section 2 (d)], the sum 
of money wliich the promisor reciprocally promises 
to pay whatever it may be and however it may be 
determined, is a good consideration for the pro¬ 
mise of the promisee. 

A contract by way of w^agering and gaming is 
void and not illegal. 

Defendant having failed to pay the sum of 
Rs. 8,500 which he owed to the plaintiffs on account 
of horse races was reported by the latter to the 
Royal Calcutta Turf Club who threatened to pro¬ 
ceed against him if he did not settle his accounts. 
Defendant, therefore, executed a hundi in favour 
of the plaintiffs for Rs. 8,.500 in consideration of 
the latter withdrawing his name from the R. C. 
T. C. Plaintiffs then sued to recover the amount: 

Held, (1; that the consideration for the hundi 
in suit was a legal consideration and plaintiff w'as 
entitled to recover; 

(2) that there w'as nothing illegal in the agree¬ 
ment made by the plaintiffs and the suit was 
maintainable. C Lkic^ster & Co. v Mllick 27 
C. W. N. 442; (1923) A. I. R. (C.) 445 498 

S. 28. 5ee Arbitration Act, s. 4 523 


SS. 56, 65 — Transfer prohibited by law — 
bull for refund of consideration —PerfoTnnance 
of contract 7'e7idered impossible. 

Ir: tiie object of an agreement is to evade the 
statutory prohibition of the transfer of occupancy 
iand, the contract is void ab initio and no suit 
lies to recover money paid under the unlawful 

agreement. 

Xf a party by his conduct renders the perforni- 
aijce of the contract impossible, he is not 
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entitled to recover anything by way of damages 
from the other party. N Narsingh v. Narayan, 

949 

- S. 65 — Agi'eement discovered to he void— 

Restoration of benefit — DiscoveTnj, date of — Limi¬ 
tation, commencement of—Hindu Law—Joint 
family—Mortgage by adult inembers, acted upon 
for several years, declared void, effect of. 

If an agreement is void ab initio the discovery 
that it is so, within the meaning of section 65 
of the Contract Act, must be held to have been 
made at the date of the agreement, because the 
parties must be presumed to have known the law. 
But the special circumstances of a case may enable 
the Court to say that the discovery was later than 
the date of the agreement itself. 

A mortgage executed by the adult members of 
a joint Hindu family was acted upon for several 
years, the mortgagee being put in possession of 
the mortgaged property. It was then held to be 
void for want of legal necessity : 

Held, that for the purposes of section 65 of the 
Contract Act the mortgage was discovered to be 
void only when the decision of the Court was 
pronounced. O Ram Nath v. Damodar Prasad, 9 
O. & A. L. R. 1066 865 

- S. 70— Bill of lading—Carriage of goo^ 

/rom Liverpool to Cochin—Clause exempting ship¬ 
owners f7’om liability in case of "restraint of 
rulers"—Freight paid in advance by shippers — 
Steamer commandeered by Government at Bombaj^ 
—Goods foTnvarded to Cochin by Afaster of ship 
—CoTisignee taking deliveTry on payment of charges 
—Suit for refund against ship-owners—Right of 
Master to act for cargo-owners. 

The defendant steamship Company undertook 
with the plaintiff to carry certain goods from 
Liverpool to Cochin and received the advance 
freight therefor in England. There w'as a pro¬ 
vision in the bill of lading for termination of 
voyage in case of “restraint of rulers”, and for 
non-liability of the Company for any loss or 
damage thereby. The goods were put on board 
one of defendant’s steamers and duly arrived at 
Bombay Harbour but there the steamer was 
commandeered by the Government of India for 
the use of transport. In consequence all the cargo 
was discharged in'the port and notice given to 
the consignee. There'’ was some correspondence 
between the defendant’s agents at Bombay and 
the plaintiff on a dispute as to who should bear 
the charges for transhipment between Bombay 
and Cochin. Finally the goods were transhipped 
by the defendant Company from Bombay to Cochin. 
The plaintiff took delivery of the goods and paid 
the charges. In a suit by the plaintiff against 
the defendant Company for refund of the sum so 
paid: 

Held, that (1) The “restraint of ruleiV being 
one of the excepted causes, the master of the ship 
was entitled, on the steamer being commandeered, 
to land the goods at Bombay and the ship-owner’s 
responsibility ceased as soon as notice w’as given 
to the shippers, that even though the voyage had 
not been completed, the company was not Dound 


.V*"* 
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to refund any portion of tlie advance freip^lit. paid 
or carry the goods to Cochin at their expense ; 

(2) The “law of the flag" whieli g<*verned tlie 
contract of the bill of lading, meant in tliis casellie 
English Law, at any rate till the ecmtraet came to 
an end by the goods being landed in Ilombay; 

(3) The defendant Company liaving intended 
throughout to hold the consignee responsible for the 
charges from Bombay to Cochin ami never having 
intended to act gratuitously and the plaintiff never 
having repudiated the Company's action in seiuling 
the goods to Cochin, the Company could not be hckl 
to have acted voluntarily or gratuitously; 

(4) In any case,’ under section 70 of the Contract 
Act, the defendants, being carriers, were hound to 
make arrangements for the disposal of the cargo 
that, therefore, they must be lield to liave acted law¬ 
fully in sending the goods from Bombay to Cocliin 
and that the plaintiff having enjoyed the benefit 
was bound to pay the charges. M Clas Lisb 
Steamship Oo. Ltd. v. Srinivasa Pai, 20 L. W. ;i78 

892 


-8. 73. 

8 . 76 


See Transfer of Propertv Act, 

63 


-8. 73 —Relief against penalty, doctrine of, 

whether applies to compromise decrees embodying 
contracts between parties. 

The doctrine of “relieving against penalty" 
applies to decrees. 

As the adoption of a contract by a Court amounts 
to an adoption by it with all its legal incidents, 
the considerations, which would arise if a mere 
contract were in question, would equally apply to 
the enforcement of a decree embodying the contract. 
A Court is, therefore, entitled to relieve against 
a penalty on breach of a condition in a compro¬ 
mise decree containing the contract between parties. 
M Java Rao v. Venkatanarayana Oeietty 925 


- S. 74. -See Transfer of Property A^. 

8.100 

-88. 78, 80, 82, 92, 95—Goods 

ascertaijied — Test^Lien. 

Section 78 of the Contract Act applies only to 

ascertained goods. , . , j 

If under the terms of an agreement the defend¬ 
ants, who are brokers and not actual growers or 
hidi leaves have to deliever them after selecting 
and counting them from the stocks in hand or 
from the stocks with the actual growers, goods to 
be delivered are not ascertained goods and sec¬ 
tion 78 has no application. . , 

Lien is the right of the seller to retain goods 
and in order that it may exist, it is neces^ry that 
goods should remain in the seller's wssession. that 
the price should be wholly or partially unpaid an 
that a contrary intention should not appear 
the contract. N Karim v. Doma 

--88. 99, 102—5a/e of goods—Stoppage in 

transit—Assignment of document of title to third 
persons—Good faith and valuable coiwideration. 
Where a seller has stopped goods m tra^nsit but 
the buyer has in the meantime assigned the docu¬ 
ment of title to the goods to a third ^rson, the 
latter, in order to defeat the seller s right of stop- 


Contract Act-concld. 

page mu.st prove that when the document of title 
to fhegooda was assigned to him lie was acting in 
goixl faltli and tliat he gave valuable con.sideratioii 
fiu* the gootls. C Rash Hkari v. Narain Das, 27 
C. W. N. 2:U; (1023) A. I. R. (C.) 182; 50 C. 39) 

485 

- S. 129 —Guarantee, continuing, what is — 

Amount payable by instalments. 

A guarantee in order to be continuing must refer 
to [\ series of transactions of which, when the 
guarantee is given, sonn are irnknownand indefinite 
or not certain lo eoine into existenee. The fact that 
the amount guaranteed is payable by instalments 
fines not make the guarantee a continuing one 
within the meaning of section 129 of the Contract 
Act. N Kantichand V. Udayabhansha 349 

-ss. 151, 152, 168. See Railways Act, 

s. 72 2 7 9 

- S. 251 — Partnership — Partner, whether 

can release cause of action—Fraud, absence, of. 

Per Kincaid, J. C. and Aston, A. j. C. (Kennedy, 
A. J. C. dissenting);—In the absence of fraud one 
partner may release a cause of action in which he 
and his partners are plaintiffs. 

Per Aston, A. J. C. —As a rule it is necessary 
for carrying on the business of a partnership in 
India, that a managing partner should have power 
to release causes of action even after suit whether 
he has signed the plaint or not and a Court will 
not set aside a release given by one partner unless 
fraud can be clearly established. 

Per Kennedy, A. J. C. —It is not possible to lay 
down a rule which will generally empower all 
partners to bind the otlier members of the part¬ 
nership by a compromise or a rule to prohibit 
all partners from so binding their fellow partners. 
The question is in each case whether the act 
done by the partner is one which is usual or 
necessary for the business of tlie partnership. 8 
Mangalskn V. Bhagwandas Parmananu 583 

-S. 25Z—Partnership—Death of partner-- 

Partnership continued—Accounts of old partner¬ 
ship, suit for—Limitation. 

When a partner dies, the partnership comes to 
an end under the Contract Act. But if the remain¬ 
ing partners continue the business then for the 
purpose of ascertaining what share those remaining 
partners brought into the new partnership, an 
account may have to be taken of the old partner¬ 
ship and there will be no question of limitation 
in such a case for the account of the old partner¬ 
ship is taken not for the purpose of enforcing any 
claim to the money due as profits in that part¬ 
nership but for the purpose of ascertaining what 
the capital supplied by the continuing partners was 
to the new partnership. M Abdul Jafpar Sahib v 
Venugopal CHETriAK, 46 M. L. J. 503; (1924) A. I. R. 
(M.) 708 378 

CDntrlbutlon- ParaVioM suit—Costs by one de¬ 
fendant—Other defendants, Liability of. 

Where in a partition suit all the defendants 
equally contest the suit and are directed to pay the 
plaintiff's costs and the costs are paid by one defend¬ 
ant he is entitled to contribution from his ther 
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Contribution fonickl. 

CH,-clefendants unless fiicts , can be proved v-hioh 
'.vould be considered sufficient to defeat the equity. 
The fact lliat a common defence was raised by 
all Mhe (lefeiidants in the partition suit would 
-not h? sufficient to defeat the right of contribution. 

.B KiisM.WA A'itiial Oltikar V. Haki Ramkrisu.n-a 
Oi.TiKAK, 13oin, L. K. -lb: lb 13. 301; ll02-i) A. 
i. R.iBj 31b 526 

CO-SharerS, rU/hts <>f - Exclusive use by one co- 
sharcv, irhethci' amninit.-i to ouster- Disagreement 
betwee)! C'i-sha)ers - Remedy (.o-s/ia?‘e?*, poweis 
oi. in BeiKjal -Question excluded by plainti^ 
and not decided by Court Appellate Court, deci¬ 
sion by, (ft reyuesl of defendant —Ues judicata 
Civil Procedure Code (Act I of IVDS), s. II. 

^Vhere lands are held in common by co-sharers 
each co-sharer is entitled to culli'’ate in his own 
interests in a jiroper and husbandlike manner any 
part of th‘ lands which is not being cultivated by 
another of his co-slmrers, but he is liable to pay to 
his co-sharers compensation in respect of such 
e.xclusive use of the lands. Such an exclusive use 
of lands held in common by a co-sharer is not an 
ouster of his co-sharers from their proprietary 
right as ca-sharers in the lands. When co-sharers 
cannot agree as to how any lands held by them 
in common may be used, the remedy of any co¬ 
sharer who objects to the exclusive use by another 
co-sliarer of lands held in common is to ol)tain a 
partition of the lands. No cc-sharer can, ns 
against his co-sharers, obtain any ;ofc right, 
rights of permanent occupancy, in the lands held 
in common, nor can he create by letting the lauds 
to cultivators as his tenants any right of occupancy 
of the lands in them, 

Even if the Midnapur Company inirchased any 
jote rights in lands, held in common by the co- 
sharers, such a purchase would in law be Iield to 
have been a imrchasc for the benefit of all co-.sliarers 
and the jote riglits so i>urchased would by the 
purchase be extinguished. 

In Bengal a co-sharer has no more power to 
confer a right of occupancy on a 7'n/j/a^ tlian a 
middleman would have,and in Bengal a middleman 
cannot obtain as a middleman a right of occupancy 
in himself, much less can he create in his tenant 
a right of occupancy in lands held by him as a 
middleman. 

PlaintitT sued for partition of certain lauds in 
which he and the defemlant were co-sharers and 
for a declaration that the defendant liad no jote 
rights in any of the lands of which he sought 
partition. In an earlier suit between I lie predoccs- 
sors-in-litle of the ]iarti»'s. tlie i|ueslion of the 
defendants' right was also in i.ssue hut the then 
plainlilY liad excluded it by the staleineul of liis 
Pleader and the lirst Court had, therefore, expressly 
stated that it could not decide it. The defendant 
had thereupon urged in appeal that the Court was 
wrong in not deciding it and had asked the 
Appellate Court expressly to decide it and the Court 
had done so: 

Held, that in so far as the Court decided the point 
raised it must be assumed to have also decided 
that the then defendants' objection that the point 
should be tried was a good one and that the issue 
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was one which did arise in the suit, and that the 
matter was, therefore, res judicata. P. C. Midnapur 
Zaminpary Co. v. Naresh Narayan Roy, (1924) A. 
I R. (P. C.) 144; 26 Bom. L. R. 651; 47 M. L. J. 23; 
51 C 631; 35 M. L. T. 369; (1924) M. W. N. 726; 29 
C. W. N. 34; 20 L. W. 770 8 2 7 

Costs, order as to- Stay of execution jiroceed- 
ings—Refusal to set aside order—Appeal, whe¬ 
ther maintainable. See Civil Procedure Code, 
ss. 20, 47 39 

- in the cause, meaning of—Interlocutory 

or(ler--Dccree in favour of one party—Costs, 
award of. 

The words “costs in the cause” in an order 
made in an interlocutory proceeding do not mean 
that the costs would inevitably follow the event, 
but tliat tliose costs remain to be dealt with by 
the Court at the hearing, the Judge at the trial 
having still power to deal with such costs. 

Where, however, an order has been made in an 
interlocutory proceeding that costs will be costs in 
the cause, and a decree is passed in favour of one 
side or the other for costs, then those costs must be 
taken as being included in the final .order unless 
the Judge expressly excludes them. B Jivabai 
P iTAMRERDAS V. Te.ia Sama, 26 Bom. L. R. 282; 
(1924) A. I. R. (B.) 398 263 

Court-fee, amount of, how detei'mined-Declara- 
tion and consequential relief—Dutyof Court. 

The question of Court-fee must be decided on 
tlie plaint; and though it is open to the Court 
in the case of a suit for a declaration to say that 
the plaintiff has really asked for a consequential 
relief, though he has tried to conceal it by casting 
the reliefs in a particular foim, it is not open to 
the Court to say that the plaintiff should have 
asked for a consequential relief and should have 
l)aid the proj)er Court-fee as in such a suit the 
plaintiff is entitled to have the case made by him 
in the plaint tried by the Court, although he takes 
the risk that if it is subsequently found that he 
could have asked for a consequential relief, his 
suit is liable to be dismissed. Pat Narayax Singh 
r. Dildar Ali Khan, 3 Pat 915 544 

- Crown—Crown debts. 

The Court-fees form a Crown debt and the Crown 
is entitled to precedence in payment of this debt 
over all creditors. M Collector op Krishna v. 
Gajjala 935 

Court Fees Act (VII of 1870), s. 7 fiv) (a), (X) 
(a)—A(/7'e€?n€7U to sell immoveable property — 
Suit for e.recu(ion and regishaiion of sale-deed, 
nature of—Specific performance-Court-fee pay¬ 
able. 

There may be a suit for specific performance of 
a contract without any prayer for possession. 

Plaintiff agreed to purchase a shop from the 
defendant for a certain price. A sale-deed was 
executed but it was not registered and the defend¬ 
ant subsequently sold the shep to a third person. 
Plaintiff sued the defendant for the return cf tlie 
sale-deed, or, in the alternative, for exccuticnl of a 
fresh sale-deed and, for registration of the deed, 
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He did not ask for possossinn of the sliop ns lie 
alleged that he was in possession of it: 

Held, that the plaintilY's oause of art ion was the 
defendant’s refusal to earry out tlir ajir‘rinent of 
sale, and the suit was, therrfoiv. (Mir for spn-itir 
performance of a contract and foil within srrtioii 
7 (x) (a) of tlie Court Fees Art, Couil-fres l)rin;t 
payable on the amount of the ronsi I‘ration. L 
Fakir Chand v. Ram 1>ait, 5 L. 75; > I'dih A. I. U. 
(U)439 953 

-S.7 (Iv) (C),Sch. ll,Art.17 ilh Dfcloia- 

tion, suit fiir—Rcdnndtuit rtlu r, imti/vr f'»\ 
effect of -Ck)urt-fce pnutihh'. 

Where a mere declaration is snlhrimt to ‘;iye 
the plaintiff full relief a further (h^claration will 
be deemed to he redundant, and the fart that the 
plaintiff has asked for a redundant relief will not 
alter the nature and scope of the suit and convert 
the suit into one fora declaration and cons *<piential 
relief for purposes of C(>nrt-fees. 

Plaintiff obtained a personal decree ayainst 
defendant No. 1. In execution of the decnM* 
plaintiff discovered that def-'iidant s f’hare in 
certain joint family piMji^rty liad h?v^n diminished 
by means of certain ilctitious and r(*llusive transac¬ 
tions. Plaintiff thereupon brought a suit for si 
declaration that those transactions were void and 
of no effect and asked for a furllier declaration 
that he was entitled to realisi his decree from the 
estateof defendants Nos. 1 to (>, def uidants Nos. 
to 6 being the other injnibcrs of defendants 

family; _ . , 

Held, (1) that the first declaration was suthcienf 
to give full relief to the plainlitY and the prayer 
for the second declaration was a mere sui plusaft*'- 
. (2) that the suit fell witliin the purview of 
Article 17 (Hi) of Schedule II to the ( our. 1’Ai 
and was not a suit for a deolaiatioii with /'>»- 
sequential r 3 li;;f within the meaningof section * ^ n ) 
(c) of the Act. Pat M.iHAruu Puas.vu r. .Siham 

Behari SixGii, 3 Pat. 795 
- 7 (Ivj ;c). Sch. II, Art. 17 (III) - 

declaration and conseijuential relief App 
Relief limited to declaration-^Court-fee 
Where in an appeal arising oat of a suit * 
declaration and cAinsequential relief, the , 

sought is limited to the declaration, tlje appeal 
falls under Article 17 of Schedule II to ti- 
Fees Act and Court-fees arc payable 

Where in a declaratory suit consequenUa rc a 

is sought it is the value of the 

that determines the duty to be * p, 

plaint. Pat Nsko Trw.vri !’• " 

Pandky, 2 P. L. R. 193; 3 Pat. 610; A 

(Pat.) 582 


and in- 


■ ---8. 7 (Iv) (Q)-Suit for declaration 

junction, vahiation of —Arbitration 
Suit to set oHde award, 

Afirreement to refer submisnon not ./j;.,,, 

ofSuit for declaration, effect 

— Awards, several, whether can . , 

submission—Construction of c«ni 
arising out of contract. , au-ard 

Though a party dissatisfied with a p .. | 

my wait till his adversary seeks to enforce it 


one 
apute 


Court Fees Act-r-contd. 

the summary process prescribed by the Indian 
Arbitration Act, and then contest it by finding 
such objections as are allowed by the law, tliat 
remedy i.s not lii.s sole remedy and does not take 
away the reimaly open to him under the provisions 
of section 9. Civil Procedure Code, of hringing 
an action to set aside the award on the ground 
that no contract jirnviding for a reference to arbi- 
lialioii was made or that the contract if made was 
not enforceable by reason of fraud or misrepresen¬ 
tation. 

In a suit for a declaration and for an injunction 
liy way of consequential r«dief the plaintiff has the 
riglil io value his claim for the purposes of Court- 
fees, and the value for the purpo.ses of jurisdiction 
is tlie same. 

Plaintiff bimiglit a suit for a declaration tliat 
lliere was no valid and liinding contract lietween 
liim and tlie defendant foi‘the juircliase of certain 
goods, and, in the alternative, that the contract, 
if any, Wiis void, ns having been induced by 
fraud, and tluif tlie parties had not agreed to 
refer tlieir disputes to arbitration, and for an in¬ 
junction restraining the defendant from enforcing 
the contract or submitting disputes arising out 
of the alleged contract to arbitration ; 

Held, (1) that the suit was maintainable; 

(2) that the suit fell witliin ths purview of sec¬ 
tion 7 iiv)(e) of ths Court Fees Act. and the i>laintiff 
was entitled to value his claim for the purposes of 
Court-fees and pay Court-fees accordingly. 

The general rule of constnicfion of a written con¬ 
tract is that the language of the instrument is to 
be under.stood in its oniinary and natural meaning, 
but at the .same time, tlie wliole of the contract 
must be considered in order to ascertain tlie mean¬ 
ing <*f an\’ jiai'liculai' jiart thereof. 

If parties have agreed in writing to submit their 
differences to arliitralion. the submission need not 
be signed. 

The failure of a party to a c.nitract to pay a 
sum of money claimed by the other pai'ty under 
the contract,* constitutes a matter in difference 
between the partie.s arising out of the contract. 

Tiie filing of a suit for a declaration that the 
plaintiff is "not bound by a sulimission to arbitra¬ 
tion does not ipso facto render the arbitrators 
inneti officio anfl tl eif award void. 

' A subinis.sion to arbitration is not exliausted by 
rea.son of the mere fact that one award, final and 
complete in itself, has issued from it. There may 
he as many awards on one submission as there are 
disputes arising out of the contract. S Tavahally 
Aboul Hussais r. Jamk.s Fin'i-av and Co. 17 S. L. 

R. 15; (1921) A. I. R. (S) 105 969 

___S. 7 (lv\ fv). See Civil Procbdcre Codk, 

s. 115 667 

_58.7 ('Vi I'a), (d), 12 Claim for pos¬ 
session of khudkasJit lanthi lying within malkiat 
shares— possession of malkiat shares also claimed 
. Separate Court-fees payable for malkiat and 
kliudkasht. 

Tlie claim for possession of malkiat docs not in¬ 
clude a claim for possession of the khudkasht. 
Therefore, where iiossession of khudkasht lands is 
claimed and in addition is also churned posseseiop 
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of the malklat siiares Avithin which the khvd- 
icnaht lands lie. separate Court-fees should be paid 
on theiuarkel value <.>f the khudkaaht lands. 

'I’hf* claim in respect only of khndkasht lands 
falls under section 7 tv) ('</) of the Court Fees 
Act and not under sfclion 7 iv) (fn of tliat Act. 
Pat Raghl'Ban's M.\k.uAx Singh v. KHi'tt Lal Singh 

439 


-S. 7 ilX)—C/iu'/ Procedure Code (Act V of 

1008). (). XXXIV, r. 0 Red-nijition suit — 
SurjAus profits, claim to recover—Court-fee 
payable. 

L’lider section 7 (ix) of the Court Fees Act the 
amount of Court-fee payal)!.'* in respect of a suit 
for redemjttion is to he calculated on the princi¬ 
pal sum secured by tlie morts'as**- 

Where in a suit for redemption tlie mortgagor 
claims a certain sum as surplus mesne prolits, 
he is not bound to pay Court-fee upon tlie 
surplus amount claimed in addition to the Court- 
fee payable on the principal am<iunt secured by 
the mortgage. A CHinur Singh r. Jhan.ihan KaI, 
(192.3) A. I. R. (A.) 2G1 1021 


-S. 14, Sch. I, Arts. 4, 5 Review, appli¬ 
cation for—Presentation, udiat amounts to- Pre- 
sentatio7i to Stamp Reporter Application pre¬ 
sented on UOth day—Delay in signing decree- 
Refund of half fees 

The i)ro.sentation of an applic.ition for review 
of judgment to the Stamp Report.'*!* is a presenta¬ 
tion within the meaning of Articles 1 and 5 of 
Schedule I to the C<iurt Fees Act. 

When a decree of which review was sought was 
not signed till more than six we.'ks after the 
date of the judgment and the application for re¬ 
view was presented on the 90th day after the dale 
of the judgment; 

Held, that this was a tU case in whicli a certi¬ 
ficate ought to issue under section M of the 
Court Fees Act, and that the applieant ought not 
to he deprived of the benetil of Article 5 of 
Schedule I to the Act. C Nowrang Singh t- 
Jasaudan. .39 C. L. J. .344 794 

^ " Sch. If, Art. 17. See Si’RCific Relirp Act 

’ 589 

Custom -Alienation--Gra^'i «7 lights. 

Where a tract of shamilat land 111 a villa^-e has 
been allotted to certain speeilied families for the 
purpose of grazing their cattle and cutting ^rass 
and wood, their right to do so amounts To an 
easement and mi memlier can alienate his right 
if by doing so he would he introducing a forei-n 
clement in the class of jierson.s to whom the 
right was specilicaily restrieled. L Kirpv ,T 
Gi LABA, 5 L. Li. J. 54G; (1924) A. I. R. (]_,) 2^,3 

so'a 

^-T7 - Xcccssity- 

Marriage of daughter -Amount of expenditure 

It is a weU recognized custom that a daughter 

should be given some jewellery on the cccasion 

of lur marriage, and it is also necessarv that tlJ 

guests who come to tlie bride s house' on that 

o-casion should be properly f.gsted and enter- 

tain^d 


Custom— contd. 

A mortgage of her husband's estate, therefore, 
made by a widow to raise money for these pur¬ 
poses is justified on the ground of necessity. 

What would be reasonable expenditure for the 
marriage of a daughter if the father were alive, 
would be reasonable on the part of his widow 
after his death if the circumstances of the estate 
remain the same. L Munshi v. Ghanaya, 6 L. L. 
J. 1.3.3; (1924) A. I R. (L.) 500 332 

- Ancestral property -Burden 0 / proof— 

Pi'esnmption —Appeal, second—Finding of fact 
based on no evidence, whether binding. 

A finding as to the ancestral nature of certain 
proiierty based on mere conjectures and presump¬ 
tions is liable to be .set aside in second appeal. 

The mere fact that the ancestor of the plaintiffs 
and of the last male holder of the property, who 
were brothers, were at one time in possession of 
lands in tiie patti in which the land in dispute 
is situate, is not sufficient on which to base a 
finding tliat tlieir fatlier was in possession of the 
land in dispute. L Basanti r. Kabul Singh, 6 
L. L. J. 127; (1924) A. I. R. (L.) 4G5 329 

-;- Hindu L^W— Adoption—Boy invested 

with sacred thread, whether can be adopted— 
Kashmiri Brahmins of Amritsar — Advei'se pos¬ 
session—Female members of family allowed to 
occupy family house. 

Among Kashmiri Brahmins of Amritsar the 
adoption of a boy, seventeen years of age, who has 
been invested with the sacred thread is valid by 
custom. 

Where female members of the family of a 
deceased Hindu are permitted to occupy the family 
house by the heir of the deceased their possession 
cannot be regarded as adverse to the heir. P C 
Durga Devi v. Shamhhu N.vth, 22 A. L. J. 394* 
(1921) A. I. R. (P. C.) 11,3; 46 M. L. J. GGl; 26 Bom. 
L. R. 557; 5 L. 200; (1924) M. W. N. 434; 20 L. 
W. 216 965 

—- Pre-emption — Wajib-ul-arz entrjf— 

Internal evidence against custom, effect of — 
Custom of pre-emption recorded in Wajib-ul-arz 
— Pi'esnmption—Rebuttal. 

There can be no pre-emption where the pre¬ 
emption clause in the wajib-ul-arz furnishes in¬ 
ternal evidence negativing the custom of pre-emp¬ 
tion. 

The ordinarj’^ presumption raised by an entry 
in a wajib-ul-arz regarding the custom of pre¬ 
emption is not rebutted by the fact that hundred 
years ago the village was owned by a single pro¬ 
prietor and that even to-day it is only the descend¬ 
ants of that proprietor who are co-sharers in the 
village. A Bent Madho Tkwari v. Ram Sunder 
Tewari, 22 A. L. J. 785 9 02 

- •(Punjab) — Inheritance — PropeHy in¬ 
herited from maternal grandfather—Ancestral 
property. 

Land inherited by a person from his maternal 
grandfather is, by the custom of the Punjab, re¬ 
garded as ancestral property qua the former’s son. 

^ The doctrine of stare decisis is a statutary prin- 
uiple to be applied to the law relating to pro- 
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perty aiid the Courts would l»e ivluclimt l«> over- 
nil© a decision, upon ■which ninny persons iinve 
acted, unless they are convinced (lint it is elenriy 
wronp. L Attau Kai’R e. Nikkoii, U L. L. d. 2115; 
5 U 35G; (192-!l A. 1. R. (i..( "idM 534 

- (Punjabi —Pavlition of estntc - CoJlateral 

WfCCMsion—Pngwancl and C'hundawand - Pre¬ 
sumption. 

Where a person governed by customary law. 
having different wives, makes a division of (he 
property among the members of his complex 
family, with the result of creating a number of 
single families, then the portion of properly suc¬ 
ceeded to bj' the children of each wife becomes a 
separate entity and the rules of succession to it 
are the rules of succession to the owner of it 
and not to the ancestral owner to whom prior 
to distribution the whole properly belonged. 
When the smaller entity thus formed is succeeded 
to, the Pagxvand system may still nj)j)ly but it 
applies within the smaller family only and not 
within the range of the original entire family. 
In short, when a separate entity, created by divi¬ 
sion or partition, comes into being the full range 
of the succession to that entity is determined by 
whatever system is in fact proved to be in opera¬ 
tion in that simple family, and it may quite 
well be assumed that within that simple family, 
the generally prevailing system of Pagwand was 
not abandoned. P C Nabi Baksh v. Ah-mau Khan', 
(1924) A. I. R. (P. C.) 117; (1024) M. W. N. 425; 
34' M. L. T. lOG; 5 L. 278; 20 L. W. 500 158 

- Succession —Ala maliks, when entitled 

to rights of revex'sion—Construction of document, 
meaning of—Qtiestion of fact or law—Evidence 
7 n{^7iti€rsfood—Scco7id appeal. 


It is only in cases where the ala rnalik.'i, origin¬ 
ally the sole proprietors of the soil of a village 
have called in outsiders and settled them on 
some or all of the lands that the ala xnaliks are 
entitled to the right of reversion on the death of 
the adna maliks. 

The expression ‘construction’ as applied to a 
document includes two things: First, the meaning 
of the words; and secondly, their legal effect. 
*The meaning of the words is in all cases a question 
of fact. The effect of the words is a question, of 
law’. 

Unless there is a question of the legal effect of 
a document which may be treated as a document of 
title or embodies a contract or is the foundation 
of a suit, a second appeal does not lie. 

A second appeal is not admissible merely be¬ 
cause some portion of the evidence is in writing 
of which the meaning has been mistaken by the 
lower Appellate Court. L Dal Si.s'oh r. l LUixfAN% 
(1923) A. I. R. (L.) 626 264 

--Wajib-ul-arz. entity in, construction of 

-Grove-holder, right of, to sell irees—Provincial 

Small Cause Courts Act {IX of 

Revision—Interpretation of words High Lou , 

interference by. ., i 

The wajib-ul-arz of a village provided that a 

grove-holder could fell any tree and 

tjie timber to his own use and was entitled to 


)jlanl new I ri-cs in place of those he might fell. 
It wa.s also provided that at the lime of sale the 
jiro[)riclor of the land was entitled to receive one. 
quarter of the .sale price in virtue of his propric- 
tarv I'iglits. A grove-holder sold two standing 
trees in the grove and the vendee cut and re¬ 
moved the timber. On a claim by the landlord 
to recover one-(iuartcr of the sale price of the 
trees : 

Held, tliat the trees not having been cut 
aiul removed by the grove-holder the landlord was 
entitled to succeed under the terms of the 
ul-arz. 

I’he High Court -n'ould decline to interfere in 
revision in a case wliere there is a mere question 
of the interpretation of particular words in a 
document and the circumstances are such^ that 
the w’ords are susceptible of more than one inter¬ 
pretation. A Krish.va Datt Dube v. I3rij Dal, 
(V.)2ry) A. ]. R. (A.) 2G9 313 

Decree, absolute—Auction sale. 

The decree absolute for foreclosure is closely 
akin to an auction sale. O Badri Nath v. Radha- 
ballarajji Idol 622 


-, amendment of—Decree not in accordance 

with judgment-Court, duty of—Inherent juris¬ 
diction of Court. See Civil Procedure Code, 
S3. 151, 152, 0. XX, K. 6 55 


- ex parte against agriculturist—Execu¬ 
tion of decree—Instalment.^, whether can be 
allowed. See Dekkha.v Agriculturists’ Relief 
Act, s. 15B 162 

Dekkhan Agriculturists' Relief Act (XVII of 
1879), S. 15 B -Decree ex parte a« 7 ain 5 t agri¬ 
culturist --Execution of decree—Instalments, 
whether can be allowed. 

WJiere a decree is passed ex parte it is open to 
the judgment-debtor, in execution proceedings, to 
show tliat he was an agriculturist at the date of 
the decree and to ask for instalments under sec¬ 
tion 15B of the Dekkhan Agriculturists’ Relief 
Act. B Rudrapra San’vjrappa Men.si.skai v. Chas- 
HA3APPA Mallai'Fa Bhusad, 26 Bom. L. R. 15.3; 
(19211 A. I. R. (H.) *305 162 

_S. 15D -Limitation Act (IX of WOS), 

Sch. I, Art. m -Mortgage by member of joint 
family—Sale of equity of redemption-Suit to 
redtein mortgage, maintainability of — Limita¬ 
tion. 


\ suit under section 15D of - tlie Dekkhan 
griculturisls’ Relief Act will only lie on the pre- 
imption thU there is a mortgage in existence by 
a agricultiiri.st, and an issue whether or not the 
lortgage is in existence cannot be entertained in 

ich a suit. . . .. TT- j 

J and K., two brothers, f(»nned a joint Hiudu 

imilv In' 1868 J. mortgaged certain property 

elonging to the family and shortly afterwards 

)ld the equity of redemption of the property to 

morto-airee, who sold the property to the pre- 

" Tsordndnterest of the defendant in 187f In 

lU olaintiff purchased the share of K. m the 

r.n-rtv from K'a successors-in-interest and 

le-eafter brought a suit to redeem the mortgage 
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Dekkhan Agriculturists’ Relief Act-coucld. 

the provisions of the Dekkhaii Agriculturists’ 
Jielief Act: 

Held, tl) that the share of K. in the properly 
having l)een sold by his brother J. in 1873, the 
ft .l iner could challenge the sale within twelve 
years of his coming to know of it; 

that A’, s lack of knowledge of the sale could 
not be presumed at this distance of time, and the 
sale could not. therefore, now be challenged by 
the plaintitY who claimed under A'.; 

(.3) that the predecessor of the defendants hav¬ 
ing pundias-d the whole property and not merely 
the mortgagee rights from the inortgagee in 1873, 
the suit was barred by Article 131 of Scliedule I 
to the Lirnitatum Act; 

ill that, in any case, as the existence of the 
mortgage was in dispute, a suit under section 15 D 
of the Agriculturists’ Relief Act Wiis not main¬ 
tainable. B Kr[shn-a.h Son'ji Ctawde r. Sadanan’d 
Mahaukv Thaki'K, 20 Horn. L. U 311; (1921) A. I. K. 
(H.) -117 763 

- SS. 57, 59, 63A ■ Registration Act 

(“-Yl I o f ]0(lS), ss. 32, Jo, 5S to 01 -Document 
executed hg agriculturist—Reyistration -Proce¬ 
dure. 

Section 57 of the Dekkhan Agriculturists’ Relief 
Act does not require the party in whose favour a 
document is executed to appear at the time of 
execution before the Registrar, and lus absence 
does not, therefore, invalidate the registration. 
Section 63A of the Dekkhan Agriculturists’ Relief 
Act provides that after the Sub-Registrar has fol¬ 
lowed the procedure prescribed for a village Regis¬ 
trar. he shall then register the instrument accord¬ 
ing to the provisions of the Registration Act. This 
msans that he shall register the document as 
directed in sections 58 to Cl of the Registration 
Act, but all the necessary preliminaries have to 
be taken under sections 57 and 59 of the Dekkhan 
Agriculturists’ Relief Act; wliereas in the case of 
any other document, which has to be registered 
under the Registration Act, the prior formalities 
required are prescribed Ijy sections 32 and 35 of 
that Act. B Shkipathi Laxman Kshirsaoar v 
Balvantrao Krisus’a Chitnis, 26 Bom L R uq- 
(1924) A. I. R. (B.) 345 '274 

Divorce Act (IV of 1869), s. 10 Divorce- 
Petition by Wife-Adultery and cruelty- Hus¬ 
band Living with another woman—Wife required 
to live under orders of mistress. 

A Kachin ChVistian who was married to another 
Kachin Christian, reverted to Animism and b-gan 
to live with a Shan woman. He refused to let 
his Christian wife live with him except as a 
lesser wife under the orders of the Shan woman 
as chief Wife. The Christian wife could not bear 
this indignity and left him. Tlie husband con¬ 
tinued to live with the Shan woman and the 
Christian wife sued him for divorce: 

He/d, that the petitioner was entitled to a divorce 
on the ground of adultery coupled with legal 
cruelty. In considering the question of cruelty 
the Court will take into consideration the hus*- 
band's general conduct towards the wife and if 
this be of a character tending to degrade her 
ftnd subjecting her to a coqrse of annovance anej 


Divorce Act—conoid. 

indignity injurious to her health, will feel itself 
at liberty to hold the cruelty proved. R Nanq 
Mrx V. Labya Naw, 3 Bur. L. J. 9; 2 R. 199* 
(1924) A. I. R. (R.) 262 179 

Easement— /rom (line immemorial, plea of 
— Pleadings—yew plea in appeal—Easement- 
Immemorial user. 

Plaintiff sued to restrain the defendants from 
taking water from a certain kul which he claimed 
to be the exclusive property of himself and his 
lirother having been constructed by his grand¬ 
father. Defendants disputed the plaintiff’s right 
of exclusive ownership and alleged that they had 
been taking water from this kul from time imme¬ 
morial. The first Court having decreed the suit, 
on appeal the District Judge came to the con¬ 
clusion that the defendants had acquired an ease¬ 
ment to irrigate their lands from the kul and 
dismissed the suit. Plaintiff appealed to the High 
Court: 

Held, (IJ that the plea of user from time imme¬ 
morial did not amount to plea of easement; 

(2) tliat the defendants could not put forward a 
new plea in appeal. L Ma.nsa Ram v. Kalu Ram, 
(1923) A. I. R. (L.) 605 197 

Easernents Act (V of 1882), ss. 5, 13 (f)— 
Continuous easement—Easement to flow rain 
water and bath room water. 

The riglit of flowing rain water through a 
masonry drain is a continuous easement within 
the meaning of section 5 of the Easements Act 
and, therefore, falls under section 1.3 (/). But the 
right of flowing the bath room or latrine water 
through a masonry drain is a discontinuous ease¬ 
ment within the meaning of section 5, and, there¬ 
fore, does not fall under section 1.3 (/) of the Act. 
A Sajid-i’d-nissa Bini r. Hidayat Husain, 22 A. L. 
J. 425 896 

Estoppel Attestation of document, cflect of — 
Civil Procedure Code (Act P of 1008), 0. XXI, 
rr. OS, 103 -Execution of deci'ee- Claim pio- 
ceedings--Order, finality of—Defendant, whether 
can question order. 

Mere attestation by a person does not necessarily 
import knowledge of the contents of the docu¬ 
ment attested, but there may arise circumstances 
from which an inference may be deducible that the 
attesting witness was aware of the nature of the 
document, he or she was attesting. ^ 

The question whether attestation of a document 
should be held to imply assent is a question of 
fact and must be determined with reference to 
the circumstances of each case. 

No actual verbal representation is necessary to 
give rise to an estoppel. It is quite enough 
that tils conduct of a party leads another to act 
in the belief that he asserts no claim to the pro¬ 
perty. The principle on which the doctrine of 
estoppel rests is that it would be most inequitable 
and unjust to a person that if another by a 
representation made or conduct amounting to 
repi’esentationh&s induced him to act as he would 
otherwise not have done, the person who made 
the representation should be allowed to deny or 
repudiate the effect of his former statement, to 
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the loss aiid injury of the person who noted on it. 

If A, with the knowledge of the recital in a 
sale-deed that the land tlicrehy conveyed belongs 
to B and is in B's enjoyment as owner, attests 
the sale-deed executed by H in favour of a thinl 
person, he is estopped from setting uji thereafter 
his title to the land. 

^VIlere the summarv order eontemi)lated by O. 
XXI, rr. 63 and 103 of tlie Civil Procedure Code 
is not set aside in a regular suit brought u ithin a 
year, it becomes conclusive and binding on all 
persons who were parlies to it, and also on 
their successors-iu-title, and they are tliereafter 
precluded from asserting their riglits contrary to 
the order, even as defendants. S AziZALf.AH Khan* 
r. Ghulam Hi’ssein, 17 S. L. K. 63; (10:11) A. I. K. 
(S.)97 994 

-Inadmissible statement Consent of 

parties, effect of Finding based on inadmissible 
•evidence—Second ai>peal- Conduct of j)arties. 
See Evidence ^95 

-Landlord and tenant-Pannent (.f rent. 

See Evidence Act, s. 116 22 

^ plea of—Provincial Insolvency -let fP o/ 


1920), 's. 28 —Adjudication order passed—Debt 
incurred $ubse([uentlt/- Suit to recover, 
barred—Civil Procedure Code (Act I of U08), 
s 91 

A plea of estoppel is a plea^ 
law and has to be urged in tljf 
cannot, therefore, be entertained for the iinst time 

in revision. , , . 

A debt or liability incurred by an insohent 

after the order of adjudication is not . 

under the Insolvency Act. Put the juus 
of a Civil Court to entertain a suit m 
such a debt or liability is not baired 
Provincial Insolvency Act, so as to oust he 

juriadicticn whicli vests in a Civil 

all suits of a civil nature under section - of tht 

Civil . Prccedure Code. N HiuAr-Ai. '■• i' 

--TenRncy, orisin uf, >'"'‘n<;'vn - 

tenancy, proof of - Permanenc> " ‘ Cg^ 

Permanent structures erected b\ 580 


Landlord and tenant 


• A'M V 

Evidence—Inadwimit/e 
parties, effect of-Finding based «« 
evidence —SccoTid appeal— Estoppel 

Kments which are not admissible m evWence 
cannot be rendered admissible b\ 

finding based on evidence Ip'jfeaf 

inadmissible can be challenged in “'j 

Plaintiffs sued for Possession of their share 

their collateral W's estate therefore 

defendant 5 was only a step-son ^ It 

not entitled to succeed to tire 
appeared that in a previous plaintiffs 

death of another collateral. u-^tion was 

and 8 were also parties ^nd no ob^tion^^was 

taken by them that 5 was not th other 

fact S was appointed by the plaintiffs and omer 
cpUaterals as theirAf«feA«<xr to conduct the case. 


Held, that under the circumstances they were 
even by (heir conduct estopped from challenging 
the paternity of 6 ’. L Scndar Si.vgh v. Hha.m 
Singh, (1!)23> A. I. K. (L.) 630 2 3 5 

- Statement of age of witnesses in head of 

deposition, whether evidence. 

Courts should not rely uixin the statements of 
the ages of witnesses at tlie head of depositions 
Avhich do not furnish any evidence on tlie subiect. 
C LrKHAN Chandra Mondal ?>. Takim Dhali 39 C* 
L. 3. 90: 28 C. \V N. 1033; (1924) A. I. R. (C.) 558 

357 

Evidence Act (I of 1872), ss. 20, 31. See 

Compromise of suit ^5 

-S. 32--5tofe7n€nt contained in plaint in 

previous suit, admissibility of - Plaintiff not 
examined. 

^Vhere a landlord is alive and no effective attempt 
is made to examine him, a statement made in a 
plaint filed by him in a previous rent suit is not 
admissible in evidence. The plaint would be 
admissible only in proof of the fact that the landlord 
did sue on the allegations contained in the plaint 
C Lukhan Chandra Mondal v. Takim Dhali, 3q 
C. L. J. 90; 28 C. W. N. 1033; (1924) A. 1. R. (0.) 
558 357 

-8. 63 (S)—"Seen it," interpi'etation of — 

Interpretation of Statutes. 

Under sub-scction 5 of section 63, only a witness 
who has himself seen a document is entitled to 
give evidence of it. 

The words ‘‘seen it" in section 63 (5), Evidence 
Act, allow a person to give an oral account of the 
contents, wlien he has merely seen the document; 
and obviously once he has seen the document, 
lii.s capacity to give the contents may result, not 
from what lie saw, but from what he was told at 
the time when lie saw it. The fact tliat the witness 
has seen it makes Ilia oral account admissible. 
The important ((uestion whether his account is 
credible is a cjueation of fact for the Trial Court. 

One is from lime to time compelled to imply 
or read into the language of an ambiguous sec¬ 
tion something which is not actually there, but 
as a general rule, tlie safest course is to hold fast 
to the exact language in its ordinary interpretation, 
if it is capable of bearing it. A Mehi Lal v. 
Ram.'i Das, 22 A. L. J. 864; 10 0. & A. L. R. 1058 

939 

_ 8 . QQ - Deed of grant—Proof of execution 

— Possession of grantee for generations—Requi¬ 
site authority ' Bur den of proof. 

The application of section 90 of the Evidence 
Act does not justify the inference that a deed of 
grant which i.s established to be genuine was in fact 
executed by a person possessed of lequisite author¬ 
ity. It is, however, not necessary for, the grantee 
of the document or his successor-in-interest to 
establish by direct evidence that the executant 
had the requisite authority. It may, in the case 
of a grant whicli has been in operation for a long 
series of years, be impossible to adduce direct 
evidence of authority, in which case it would b® 
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Evidence Act - contd. 

open to the Court to draw an inference from all the 
surrounding circumstances of the case. 

Whore a rent-free grantee of land and hisaucces- 
sors-in-interest, from generation tn generation, 
have been in possession for more than seventy 
years, the burden is upon the landlord who sues 
to recover possession of the land to prove that he 
is entitled to do so and where no evidence is forth¬ 
coming from his side it is open to the Courts to 
draw the inference that the grant must have been 
made by persons who possessed the requisite 
authoritv. C Tarakeshwar Pal r. Chandra Ghosh 
Manual; 27 C. W. N. 964; (1924) A. I. R. (C.) 236 

628 

__9. 90—Registration Act (XVI of 1908), 

5 , 9 . 58 , 60 —Document more than thirty years old— 
Registration endorsement—Execution—Premimp- 

tion. ‘ , 1 . 

In the case of a document more than thirty 

years old the registration endorsement is evidence 

under section 60 of the Registration Act that 

proper proceedings were taken under section 58 

of the Act and t)iat the person purporting to 

execute the document admitted the execution 

thereof before the Sub-Registrar, from which it 

may be presumed that the person who purported 

to sign the document on behalf of the executant 

did so under the authority of the executant. 0 

Bhim Shankar Datt r. Mani Ram, 9 0. & A. L. R. 

893;‘l0 0. L. J. 613; (1924) A. I. R. (O.) 265 4 5 7 

_s. 91—Receipt for payment of money— 

Oral evidence, whether admissible. 

A receipt acknowledging payment of money is 
not a contract, grant or disposition of property 
Avithin the meaning of section 91 of the Evidence 

Act. . . . j V 

Therefore, where a receipt is found to be sus¬ 
picious or is unregistered, oral evidence as to its 
contents is admissible. O Sardar vSinqh v. Iqbal 
Narain, 10 O. & A. L. R. 727 57 

__ S. 91, scope of—Disposition of property— 

Deed not produced—Oral evidence of transaction, 
whether haired. , 

All that section 91 provides is that when the 
tei-ms of a contmet or of a grant or of any other 
disposition of property have been reduced to the 
form of a document no evidence shall be given 
in proof of the terms of such contract, grant or 
disposition of property, except the document itself. 
This however, refers only to the method of proof 
of the terms of contract, grant or disposition of 
property; it does not exclude other proof of the 
transaction itself. Pat Makhduman v. Saivad 
aSafHussain, (1922) A. I. R. (Pat.) 222 187 

___ ss. 92. proviso 1, 93. See Specific 

Relief Act, s. 31 759 

___ S, 93—Patent ambiguity in mortgage- 

_ Secondary evidence, whether admissible — 

UoTtgage for 82 years—Only one particular day 
fixed for redemption —Mortgagor debarred from 
redeeming with borrowed money—Clog on equity 

of redemption. . 

Where a deed is ungrammatical and cannot be 
read literally so as to ^ive any clear meaning 


Evidence Act— concld. 

without adding to or removing some words from 
it, there is a patent ambiguity in the deed and 
under section 93 of the Evidence Act no evidence 
can be given to supply the defect. 

Where the term of a mortgage was 82 years 
and even at the end of that term only one day 
was allowed for redemption and unless the money 
was paid on that particular day the mortgage 
was to become a sale and it was further covenant¬ 
ed that the mortgagor could not redeem the 
mortgage with borrowed money : 

Held, that the conditions amounted to a clog on 
the equity of redemption and were, therefore, 
unenforceable. A Ram Ganksh Rai v. Rup Narain 

Rai 944 

-SS. 101, 110—Burden of proof, when 

material--Appeal, second- -Finding of fact based 

on evidence, whether binding. 

The question of onus of proof only arises where 
there is a question of fact to be determined and 
there is no evidence one way or the other which 
will enable the Court to come to a conclusion. 
Where, however, evidence is adduced by both the 
parties, the question of the burden of proof be¬ 
comes immaterial and the Court has to determine 
the question on the evidence before it. 

A fiiidingof the first Appellate Court on a question 
of fact i.s final, if that Court had before it evidence 
proper for its consideration in support of the 
finding, L Nihal Chand v. Gurditta Mal, (1923) 
A. I. R. (L.) 641; 5 L. L. J, 451 170 

-S. 116—Landlord and tenant—Payment 

of rent — Estoppel—English Law. 

« 

Mere payment of rent to plaintiff by defendant 
not made under circumstances which would 
establish a relationship of landlord and tenant as 
between the parties would not entitle the plaintiff 
to a decree for rent nor would it estop the defend¬ 
ant from disproving the plaintiff’s title. 

According to PJnglish Law, if a man takes land 
from another as his tenant, he is estopped from 
denying the title of that person. But if he takes 
land from one person and afterwards pays rent 
to another believing that other to be the repre¬ 
sentative of the person from whom he took the 
land, he is not estopped, in a suit for rent sub¬ 
sequently becoming due, from proving that the 
person to whom he so paid rent was not the legal 
representative of the person from whom he took. 
For example, if a man pays rent to another be¬ 
lieving him to be the heir-at-law of his decreed 
landlord, and afterwards discovers that he ifi not 
the heir-at-law, or that the lai^lord left a Will, 
the tenant, in a suit for sub'Jequent arrears of 
rent, would not be estopped from showing that 
he paid the former arrears under a mistake, 
that the person to whom he so paid had no title. 
The admission of a man’s representative character 
by payment of rent to him is not conclusive, 
although it may amount to prt'ima facie evidence. 
It is, like all prima facie evidence, liable to be 
rebutted, and the tenant is not estopped from 
rebutting it if he can. C Abdui, Rajjak SlKDua 
V. Promada Sdndari Devi 92 
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Execution Of ddcrdd —Applioation, (lismissal of 
—Revival, applicAtum for-Minor applioani- 
Extension of time—Death of deeroe-ln'ldor. wlie- 
ther default. Sec Limitation Agt, s. (*, Son. I, 
Art. 181 775 

~ Arhih'ation — Award, decree haaed on — 
Ar6if?*afor, whether entitled to receive payments 
of money on bejialf of Court. 

An arbitrator is appointed to arbitrate on matters 
in dispute, make his award and tile it in Court. 
He is not such an officer of the Court as is 
authorised to receive on behalf of the Court 
deposits of money made by the parties in pursuance 
of the decree made on the award. Such a pay¬ 
ment does not, therefore, amount to a payment 
into Court so as to satisfy the decree. R U Po Sam 
V. Ma Nowe Hnit, 3 Bur. L. J. 6; (1924) A. I. R. 
(R.) 263 238 


. — ■ Deci'ce against mortgagor's property 

Amount deposited by mortgagee — Deposit, whether 
enures to benefit of all interested parties~Mort~ 
gage satisfied — Mortgagee, right of, to withdraw 
deposit. 

A Muhammadan widow professinjr to act for hei- 
self and her minor children transferred certain pro¬ 
perty. The transaction was, however, challenged 
by the children by a suit and a decree was passed 
which provided that on their paying their share 
of the purchase-money within a certain time, they 
would be entitled to recover possession, l^j^f 
they failed to do so, their suit would stand dis¬ 
missed. Shortly before the expiry of the time 
a mortgagee from one of the children paid the 
sum in Court to save the property. Subsequently 
his mortgage having been discharged, the hiou- 
gagee applied for a return of his deposit. Ihe 
application was opposed by a transferee of the 

mortgaged property: , , i i * 

Held, (1) that the mortgagee liad an absolute 

right in the protection of his o)vn property to make 
the deposit and so prevent his security from be¬ 
(2) that the benefit of the deposit enured to all 
parties having an interest in the condition of 
decree being satisfied and the mortgagee could not 
be allowed to withdraw the deposit without giving 
the transferee ah opportunity of paying the money, 
such payment being treated as 
allowed by the decree. P C Mahomed K^Hr^^LLLA 

V. Esmail Allarakhia, 26 L. R. 549 • 

L. J. 567; (1924) A. I. R. ^Is 
N.422; 34 M. L. T. 99; 10 0. & A. L. R. '53. 48 

B. 404-; 22 A. L. J. 931 

•- Decree against son for (kbt due by father 

’-Personal jnwperty of son, 

Plaintiff brought a suit 
for recovery of money due on a hand-note execi 
by the defendant’s father and obta ned a decree^ 
He then took out execution and attached certa 
lands belonging to the judgment-debto . ^ 

Held, that the judgment-debtor under ‘he 
merely represented the estate of h s 
father and that execution could. therefo^,P 
against the estate alone and the per 

pirty of the judgment-debtor was not liable Jor 

attachment in execution. r 072 - 

*>UR v. Lala Gub Prasad, 10 0. & A. L. K. b/2. 

,ll O.L, J.554 


Execution of decree— conoid. 

--Decree for rent against tenant—Sale in 

execution of first decree subject to liability for 
llie second -Execution of second decree, whe¬ 
ther can proceed. See Landlord and TiiNANT 

377 

■- Foreign decree—Decree against person 

in ab.^ent€m, validity of—Transfer to British 
t'onrt - Judgment-debtor, failure of, to object— 
Sale in execution—Suit to set aside sale. See 
Foreign decree 754 

•- Mortgage suit—Preliminary decree, whe^ 

ther can be e.recuted—Execution Court, duty of 
—Property of judgment-debtor under Court of 
Wards—Manager not made party, effect of. 

A preliminaiy decree in a mortgage suit is not 
capable of execution. 

It is the duty of the Execution Court to see 
that the parties to the execution are properly 
before the Court. 

When the property of the judgment-debtor is 
under the Court of Wards and the Manager of 
the Court of Wards is not made a party to the 
Execution, the ward is not properly before the 
C/Ourt. Pat SiDHESWARi Prasad V. Dulhi.n Radha 
Dulari Kuar 716 

- Notice of attachment, absence of, effect 

of—Sale, whether void. Sec Civil Procedure 
Code, s. 47, O. XXI, rr. 22, 90 9 2 

--Sale, application to set aside—Auction- 

purchaser. whether necessary party. See Civil 
Procedure Code, 0. XXI, e. 90 648 

Ex parte decree, suit to set aside, inaintainabil' 
ity of—Jurisdiction of Court to entertain suit, 
whether can be questioned. 

Wlien a suit is brought and the Court has to 
make up its mind as to whether it is within its 
pecuniary jurisdiction, all that it can rely on is 
the valuation of the subject-matter which is given 
in the plaint. 

It is open to a defendant when he appears to 
answer the suit, to raise the plea that the suit 
has not been properly valued and to show, if he 
can. that the Court in which the suit has been 
brouglit has no jurisdiction to try it. But if no 
such plea is taken by defendant when he has 
had the opportunity of raising it, it cannot be said 
that the Court has acted without jurisdiction. 

A decree cannot be set aside by a separate suit 
brought for the purpose, except on the basis of 
fraud or of something akin to fraud. 

Wliere a decree is passed ex parte against a 
defendant after due sendee of summons, a suit to 
set aside the decree on the ground that the suit 
was undervalued and the Court which passed the 
decree had no jurisdiction to entertain the suit, 
is not maintainable. A Khudajiatul Kudra v. 
AMINA Khatun, 22 A. L. J. 122; 46 A. 250; (1924) 

A. I. R. (A.) 388 413 

Foreign decree — Decree against person in ab- 
sentem, validity of^Transfer to British Court 
^Execution of decree—Judgment-debtor, failure 
of, to object—Sale in execution.—iSuit to set aside 
sale, maintainability oft , 
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Foreign decree-^encld. 

A (ierree passed by a Foreign Court against a 
person in abseyitem is a nullity. 'Where, however, 
such a decree is transferred to a British Court for 
execution, and the judgment-debtor appears in 
the course of the execution proceedings and takes 
no" objection to the jurisdiction of the Foreign 
Court or the validity of the decree and allows 
his property to be sold in execution proceedings, 
he must be deemed to have submitted to the 
jurisdiction of the Foreign Court, and cannot sub¬ 
sequently be allowed to file a suit to set aside the 
sale on the ground that the whole proceeding was 
null and void as against him. B ^Iai.har Naravas 
Tbabhu V. VisHN'u SoNu Gasaua, 26 Bom. L. B 
(1924) A. I. R. (B.) 351 754 

Forest ; lands— pre$umptw)i to - 

Licensee -Long possession, whether creates title 
—Government order excluding trees from patta 
•Sriit to set aside order—Limitatia'n Act (IX 
of im). Sch. /, Art. UO. 

There is an undoubted presumption that forest 
tracts and old wastes belong to the Oovernment 
unless that presumption is displaced by positive 
evidence that the right has, in any particular 
tract or piece of land, been granted by tlie 
sovereign power to any individual or bodies of 
individuals; or rights have been consciously al¬ 
lowed to grow up adversely to tlie Government. 

A licensee cannot claim title only from posses¬ 
sion, however long, unless it is proved that the 
possession was adverse to that of the licensor, to 
his knowledge and Avith his acquiscence. 

In 1903 the Government officials marked off 
the land in suit and issued to the plaintiff as the 
karnavan of liis Tarwad a rough patta shoAving 
the lands to Avhich Government admitted his 
riglit to obtain a grant subject to the usual con¬ 
ditions. The plaintiff preferred objections to the 
exclusion from the rough patta of the lands in 
suit. His objections Avere definitely rejected in 
1905. In 1911 he sued to set aside that order 
and to obtain a declaration of the right: 

Held, that the suit AA'as govenied by Art. 
120 of the Limitation Act and having been brought 
more than 6 years from the date of the order 
sought to "be set aside Avas time-barred. 
P C Kodoth Ambu Nair v. Secretary op State 
FOR India, (1924) A. I. R. (P. C.) 150; 26 Bom. L. 
R. 639; 47 M. L. J. 35; 20 L. W. 49; 35 M. L. T. 
128; (1924) M. ^V. N. 572; 47 M. 572 835 

Fraud by decree-holder, effect of—Execution of 
decree—Sale, application to set aside- Limita¬ 
tion. See Limitation* Act, s. 18 761 

-- -—proof of—KnoAvledge of plaintiff—Suit 

barred by time—Burden of proof. .See Limita¬ 
tion Act, s. 18 590 

Full Bench, reference to- Referring Judges agreed 

_ Reference, whether competent. 

■Where the Judges of a DiA'ision Bench are 
agreed as to a point there is no necessity to refer 
it to a Full Bench, merely in order to liaA'e an 
important point clearly defined. M Kadirvelu- 

SWAMY NaICKER I’. EASTERN DEATiLOPMBNT CORPORA¬ 
TION Ltd., 46 M. L. J. 261; (1924) M. W. N. 346; 
il ItLlllj (1021) A. 530 1 63 


[1924 

General Clauses Act (IX of1897), s, 3 (25). 

See Civil Procedure Code, 0. XXL rr. 46,'89 

890 

- s. 24. iSee Provincial Insolvency Act, 

s. 75 (2) 858 

Ghatwalll tenure, incidents of—Service of per¬ 
sonal nature, absence of, effect of — Inalienabil¬ 
ity, incident of — Custom—Kharagdika Ghatwalli 
tenure, whether alienable. 

Where the only duty cast upon the grantee of 
a tenure is to appoint Police patrols and to pay 
for them, and there is no duty or service of a 
personal nature imposed, the tenure cannot bo 
described as a service tenure and Ghatwalli in its 
nature. 

Where no other service is imposed than the 
payment of rent or revenue, the tenure cannot 
be called a ser\dce tenure. 

A GhatAA'alli tenure may be alienable by custom. 
The incident of inalienability ceases to attach 
to a GhatAvalli tenure if the Government releases 
or abolishes the services in some effecth'c and 
lawful manner. 

Ghatwalli tenures in Kharagdhi are alienable 
by custom. Pat Xarayan Singh v. Dildar Ali 
Khan, 3 Pat. 915 544 

Gift in faA’our of Avife —Gift OA^er to another— 
Nature of interest created. See Construction 
OF DOCUMENT 618 

Government of India Act, 1915 (5 & 6 Geo. 
V, c. 61), s. 32 (2). jSee Civil Procedure Code, 
s. 79 (1) 531 

-— s. 107. See Civil Procedure Code, s. 

115 667 

Grant — ^laintenance—Lif e-estate or absolute estate 
—Power of alienation, given to grantee, e^ect of 
— Transfer of Property Act (IV of 1882), s. 10—' 
Restraint on alienation—Absolute restraint void, 

Wliere the object of a grant is maintenance or 
guzara the prima facie import of the grant is 
that it is for the life of the grantee in spite of 
the AA’ords “for ever” or “in perpetuity.” 

But if the grantee has been given the right of 
alienation, the intention is to confer an absolute 
estate. 

Where by the terms of a grant the grantee is 
restricted to sell or mortgage the property in the 
lirst instance to the nearest relatiA'es and in the 
GA'ent of their refusal to other pattidars, and not 
to a stranger the restriction of alienation is abso¬ 
lute and, therefore, A'oid both in Ibav and equity. 
O Teja Singh i*. Moti Singh, 10 O. & A. L. R. 
1004 918 

Guardian and rr\\r\or—Promissory nou taken 
by guardian—Suit by minor, whether competent. 

A minor is not entitled to institute a suit on 
a promissory note taken by his guardian.^ If 
the guardian fails to bring the suit, the minor 
can on his coming of age sue him for negligence. 
B 'N'^ishnu Narayan Deo v. Kbshav Gajanar Pat- 
bharb, 26 Bom» L. R. 426; (1924) A. I. R. (B.) 
468 « ^ ^ 74 , 
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Quftfdl&n and ward--Cojuvj/rt»o<; of ward’s 

property —Guardian actiinj on his own inhtilf ■ 
Ratification — Transfer, settinrj aside of. 

Where a guardian exincssly executes a con¬ 
veyance of the ward’s pn)perly in his own right, tlie 
conveyance passes no title and can be avoided by 
the ward at any time. The principle that, where 
there is a doubt as to whether in making a con¬ 
veyance the guardian lias acted for himself or his 
ward, the executant may be deemed to have actetl 
la^vfully W'ithin the scope and in exercise of his 
authority, is inapplicable to such a case. Nor can 
any question of ratitieation arise in such a case, 
there being no unauthorised act done by tlie 
guardian on behalf of the ward which could be 
ratified C Ananda Kvmar Das Gvfta v. Dwarka 
Nath Manual, 27 C. W. N. 1020; (1924) A. I. K. 
(C.)152 1017 

Guardians and Wards Act (VIII of 1890), ss. 

19, 25 — Father, whether can be appointed 
guardian of minor so7i—Custody of minor, re¬ 
covery of — Procedure. 

Under section 19 of the Guardians and Wards 
Act, a District Judge has no jurisdiction to appoint 
a father as the guardian of his infant son. The 
father is the natural guardian of the son. 

The i*emedy of a father to obtain the custody of 
his infant son is by means of a regular suit and 
not by application under section 25 of the Guar¬ 
dians and Wards Act. O Chaspra Kuar v. 
CiioTEY Lal, 9 0. & A. L. R. 913 330 

—- 8. 25~-Guardianship of son — Father, 

position of—Custody of child. 

An order appointing a father guardian of his 
child under the Guardians and Wards Act is 
■wholly ulty'a vires. 

The fact that a child has never been in the 
actual custody of his father who is also not a 
certificated guardian cannot prevent the applica¬ 
tion of section 25 of the Guardians and Wards Act 
and deprive him of his right to the custody of the 
child. O Chhotey Lal r. Gh.\ni)KA Ki’nwak, 10 O. 
& A. L. R. 758; 11 O. L. J. 537 71 

--i SS. 31, 48 —Permission to sell mhiofs 

property—Improper permission — Sale, validity 
of. 

A sanction given by the District Judge for the 
sale of a minor’s property has no special sanctity 
in itself, but is open to attack on the ground not 
only that it was given as the result of fraiul but 
that it was otherwise improper and did not comply 
with every requirement of sub-section (2) of section 
31 of the Guardians and Wards Act. 

A guardian applied to the District Judge foi 
permission to sell the minor’s property to pay on 
certain debts. The Judge thereupon passed an 
order simply granting pennissiou "to scU a 
of the property to defray debts of Rs. 6,/00. Iho 
sale however effected by the guardian was for 
Rs. 1,800 and included some debts that were not 

binding on the minor: , 

Held, that the order did not comply with the 
mandatory provisions of section 31 (2) of tiie 
Guardians and Wards Act and the sale was not 
binding on the minor. O Ramadhin Singh v. 
gtiMBE Singh, 10 0, & A. L. R. 420 679 


Guardians and Wards Act— concld. 

-ss. 34 (C), fd), 35,36,45, ^7- Object 

of Act - Power to iyu'cstigaie accounts filed by 
yiiai'dian—Court, whether can order payment of 
balance due—Disciplinary action, whether incon- 
sistent with remedy by suit—Order refusing to 
take action--Appeal — Revision. 

The Guardians and Wards Act must be con- 
.strued with due regard to the object intended 
to be allowed by the legislation. That object is 
the protection of the helpless minor and the 
control of the guardian charged with looking after 
his estate. 

Under section 34 (c) and (dl of the Act the 
Court has jurisdiction to investigate the accounts 
exhibited by the guardian, to amend them by 
striking out objectionable items and to direct the 
guardian to pay the balance due on a true and 
just account. 

If the guardian fails to pay the balance found 
by the Court on a correct account, he becomes 
contumacious and can be dealt with under section 
45 of tlie Act. 

The disciplinar}' action taken under section 45 
of the Guardians and Wards Act is not inconsist¬ 
ent witli and does not bar the minor's remedy 
by suit provided by sections 35 and 36 of the 
Act. 

An order refusing to take action under section 
45 of the Guardians and Wards Act is not ap¬ 
pealable. 

Certain accounts filed by the guardian having 
come up for consideration the District Judge held 
that the amount alleged to have been spent by 
the guardian upon certain repairs to property was 
not justified and ought to be made good, but no 
formal order to that effect was made. Sometime 
after the minor again put in an application object¬ 
ing to various acts of the guardian including 
the failure to refund the above-mentioned amount 
and tlie District Judge took the view that no 
action could be taken under section 45 of the 
Guaidians and Wards Act, as the amount was not 
a sum in the hands of the guardian. The wards 
appealed to the High Court; 

Jleld, (1) that the order was not appealable; 

(2) but that the Judge had failed to exercise 
a jurisdiction which was vested in him and the 
Hiirh Court could interfere in revision. A SitA 
Rwi V. Gobindi. 22 A. L. J. 585; 47 A. 458; (1924) 

A. I. R. (A.) 593 592 

Hindu Law-Adoption—Adopted son older than 
adoptive father, effect , 

The adoption of a boy who is older than tlie 
adoptive father is contrary to the recognised notions 
of Hindus as to adoptions, and to the fimdamental 
idea of an adopted son. 

Buttheconsiderationithat the adopted boy should 
not be older tlian his adoptive father, cannot be 
treated as having the force of a prohibitive rule of 
Hindu Law. Such an adoption, therefore, is not in¬ 
valid under the Hindu Law. B Balabai Tukaram 
Bab\b V. Maii.vdu Krishna Babab, 26 Bom. L, R. 222; 

48 B. 387; (1924) A. I. R. (B.) 349 529 

____DattaHoma ceremony, necessity of 

^-Adoption not challenged for long tim^Pre* 
sumption. 
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Hindu Law -contcl. 

T!ie performance of the Datia Homa ceremony is 
Tmi necessary where tb.e adoptive father and the son to 
)jcadoi)ted belong to the samcffofra. 

Where tliere is an initial jirobability that an 
adoiition is likely to have been validly made and 
the condiK't of the parties cognisant of the facts 
has been at last consistent with such an hypothesis, 
there is sufficient material to justify a presumption 
that the adoption was valid, even though direct 
evidence to prove that the necessary preliminaries 
had been i)erformed is, owing to the lapse of time, 
not available. 

Where an adoption has not been challenged for 
nearly half a century, it is permissible to presume 
that the Datia Iloma ceremony, if it was necessary, 
must liave been performed. A Chhotey Lal r. 
Chandra Bhan, {1923) A. I. R. (A.) 176; 45 A. 59 

1041 

-- Adoption —Grandson succeeding grand¬ 
father—Grandson, death, of — Succession opc7iing 
tograyidmotker — Grandmother, whether can adopt. 

Under the Hindu Law if a grandson succeeds 
directly to his grandfather and dies leaving his 
grandmother as liis sole heir, the latter can adopt 
a son to her deceased husband. B XaBar Govind 
Navathe V. Balvast Hari Navathe, 26 Bom. L. R. 
528; (1924; A. I. R. (B.) 437; 48 B. 5o9 435 

- Mother succeeding son, whether 

cm adopt. 

A Hindu mother, who succeeds to the estate of 
her son is entitled to make an adoption, where 
the son has died witliout leaving any other nearer 
heir, even though he may have attained the age 
of ceremonial competence and may have been 
married before his death. B Angirbai Gplafirao 
PowAR i’. Panuurang Balkriskna Powak, 26 Bom. 

L. R. 326; 48 B. 492; (1924) A. I. R. (B.) 441 185 

■ -, potver to make—Disqualification 

— Leprosy. 

Under the Hindu Law, leprosy, in order to de¬ 
prive a person of the power of making an adop¬ 
tion, must be of a nature to cause deformity and 
unfitness for social intercourse. P C Ra.m.\'bai v. 
Harnabai, 26 Bom. L. R. 308; 22 A. L. J. 384- 46 

M. L. J. 537; (1924) M. W. N. 357; (1924) A. I. R. 

(P. C.) 125; 20 L. W. 8 ; 48 B. 363; 10 0. & A. L. 
R. 829 193 

- Adverse possession— Female members 

of family allowed to occupy family house. See 
Custom—Hindu Law 965 

■ ■■ ■ Alienation by widow — Deci'ee, whether 
alienation—Suit to challenge collusive decree 
based on sham transaction — Limitation, com¬ 
mencement of—Limitation Act (IX of lOOS) Sch 
I, Art. 125. 

In some cases decrees of Court to which a limit¬ 
ed owner is a party may amount to alienations. 
The test to be applied in order to determine whe¬ 
ther a widow’s action in submitting to a decree 
amounted to an alienation is to see whether slie 
materially contributed by her action to the trans¬ 
fer. 


Hindu Law-^contd. 

A suit by the reversioner of a deceased Hindu 
f()r a declaration that a decree and sale in execution 
of it in a suit on a sham mortgage brought col- 
liisively against the widow of the deceased with 
her connivance are not binding on the estate after 
the lifetime of the widow, is governed by Art. 125 
of Schedule I to Limitation Act, and limitation 
commences to lain from the date of the decree or of 
the sale and not from the date of the sham mort¬ 
gage. which the reversioner is not bound to get set 
aside. 

A sham transaction means a transaction which 
lias no legal effect either upon the parties who 
enter into it or upon the estate which they represent. 
Such a transaction need not be set aside* by a rever¬ 
sioner, but can be ignored. M Poochammal v. 
vSorNDRAMMAL, 19 L. W. 564; (1921) M. W. N. 322; 
(1924; A. 1. R. (M.) 617 554 

- Alienation — Kecessity—Interest — Trans¬ 
fer of Property Act (IV of 1882), s. 01—Mortgage- 
decree, form of—Consolidated decree for several 
mortgages. 

When a contract entered into by a head member 
of a Hindu joint family is sought to be enforced 
against the other member on the ground of necessity 
it must be shown not only tliat there was necessity to 
borrow the principal sum but also for the rate of 
interest agreed uiion. 

In the absence of a contract to that effect the 
consolidation of mortgages is illegal, and where a 
suit is based on several mortgages the amount due 
under them cannot be consolidated in the decree. 
Pat Parmeshwar Pandey v. Rajkeshohb Prasad 
Narayan Singh, 3 Pat. 829; 5 P. L. T. 646 34 

-; —Gift by widow to daughter as dowry, 

validity of. 

A gift by a Hindu widow of a reasonable 
portion of the estate of her deceased husband in 
fav:)ur of her daughter on the occasion of the 
latter’s marriage for purposes of dowry is valid 
in law and binding on the reversioners. 

A gift of less than one-quarter of the husband’s 
estate is a gift of a reasonable portion within 
the meaning of the above nile. L Jowal .1 Ram i?. 
Hari Kishen Singh, 5 L. 70; (1924) A. I. R. (L.) 
429 690 

-, essentials of. See Civil Procedure 

Code, s. 92 980 

- Grant for excavating tank—Grant in 

perpetuity —Putra poutradikrame, meaning of. 

According to Hindu religious notions a grant of 
land for digging a tank is supremely meritorious, 
and where the terms of the grant are explicit 
that the grantee is to hold from generation to 
generation putra poutradikrame there can be no 
doubt that the grant was made in perpetuity and 
was not of a temporary chameter or resumable 
by the landlord, and that the interest created was 
transferable. C Tarakeswar Pal v. Chandra Ghosh 
Manual, 27 C. W. N. 964; (1924) A. I. R. C.) 236 

628 

- Guardianship— i1/of/ie7‘—Pafe7*naZ uncle 

—Alienation by uncle, whether binds share of 
minor. 
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Hindu Law-contil. 

A paternal uncle may be the natural guardian 
of his minor nspliew under Hindu Law. biK lie 
is not the natural guardian in tlie presence of the 
minor's mother and has no power to biiul tlie 
minor's share in joint property by an alienalion, 
L Harowari V. Chi'KI Lal, GL L. J. 18l^ (1921' 
A. I. R.(L.)53;l 735 

_Inheritance, CA’cdaA-ioa fum ■ Dumbne^. 

whether must be co»< 7 (’Hibi/ U idoiv Main¬ 
tenance, assessment of, j>rinciples ijovcrning 
Settlement, deed of, whether can be set aside at 
instance of pei'son entitled to maintenance. 

It is not necessary according to Hindu Law that 
dumbness must be congenital in order to dis¬ 
qualify a person from sharing in the inlientance. 

The principle which should govern the Court 
in fixing the maintenance of a Hindu widow is 
first to look to the mode of life of the family 
during her husband’s lifetime and the amount 
fixed must be sullicicnt to allow the widow to live 
as far as may be consistently with the position 
of a widow in something like the same degiee of 
comfort and with the same reasonable luxury of 
life as she had in her husband’s lifetime, Hieu to 
see what the husband’s estate is and also to see 
how far that estate is sullicient to supply her with 
maintenance on this scale, without 
other members of the family wlio also lia\e then 
rights to maintenance out of the estate, like heis. 

A deed of settlement executed by a Hindu 
widow cannot be set aside at the instance of a 
person who has only a right of maintenance out 
of the estate. B Bai PRATACCAVur r Mclshaskau, 
26 Bom. L.K. 269; (192-1) A. 1. R. (B ) 173 

_:_ Milakshara Law-Property in¬ 
herited from maternal grandfather nature of 
Adolted son whether has right of survivorship. 
Acco^rding to the Milakshara Law,propeit\ u hich 
d." on a doughter'a son f.om us ma einal 

grandfather is ancestral (veen 

fiable to the incidents of '’“7'™,'^"'“PJ" .(eT M 
him and his son, whether . Ai-iu 

AvABARALA VkNKATA SeSHAMMAC. AtAEABALA AI^^ 

Eao, 20 L \\ asi ^ falher- 

of ;or 

whe“re father l.s sold ances.ral 

iiglllSriSrS 

;-Bt ma, 

of rI. lof o^off total consy c™tion 
of Rs. 3,500 cannot be described tiill g 
within the meaning of the above rule. 

Raa. b. Kanhaiva fMer 

whether binding on sons—Necesaity. Hindu 

A compromise decree obtained agams a nmau 

fcther is no better than a transfer made by tnc 


Hindu Law— contd 

fatlier, and the mere existence of sucli a decree 
cannot deprive tlie sons of tlieir riglils in the 
jt)int family property. It must be shown tliat tlie 
obligation incurred under the decree was incurred 
for legal necessity or fur iiayment of antecedent 
debts' O Ra.m TUval r. Ni.\iar Sinoh. 2G 0. C. 
3:.5; (1924) A. I. R. (0.) 13.3; 11 O. L. J. .300 4 9 2 

-Joint family- Presumption of jointness 

- -(’onduet of jiarlies wlicn no evidence as to 
nucleus of joint funds- Hindu ladies’exclusion, 
wlien to be inferred. iSee Pi.kaiusctS 432 

--Ountract by manager—Decree, 

wluHlicr can be passed against minor. See 
Speciik' i'ekformance 658 

__ Conversion of co-parcener to alien 

faith, effect of—Adverse possession- - Pai-tition, 
suit for’-Property in posses.non of mortgagee or 
female, whether must lx; included. 

The conversion of a Hindu co-parcener to an 
alien faitli has the effect of separating the co¬ 
parcener ipso facto from the co-parcenary. 

Tlie position of the separated co-parcener, liow- 
cver, of family property, becomes that of a tenant- 
in-common from the moment of his conversion, 
and is not adverse to the other co-parcenars. 

In a suit for partition property in possession of 
a mortgagee or of a female who has a right of 
residence need not be included. L Jamn’a Bai v, 
Gonda Ram, G L. L. J. 84; (1924) A. I. R. (L.t -179 

519 

_Co-pa) ceaer engaged in business 

—Family business—Presumption. 

Although a person carrying on business may 
be* a co-parceiiCT in a Hindu joint family, it does 
notnecessiirily follow lliat all liis co-parceners are 
his partners in tliat business, unless it is shown 
that the business was set up with the help of 

family funds. , 

There is no presumption that a business earned 
on hy one co-parecner in a Hindu joint family is a 
fainilv lousiness. S Mothauam Dowlatram i'. 
Paiil,uraiGopali)AS 141 

__ —Debt incurred by fathcr-^Son's 

share, liability of—Insolvency of father-VfficiaJ. 
Assignee, whether can proceed against sons 
share— Immorality or illegality. 

Th'share of a son in joint family property 
governed by the Milakshara Law cun be made 
liable even during the fatlier .s hfelime for Iho 
father’s debts not tainted with illegality or 

'Tu'fhe^'insolvency of tlie father, the Official 
Assien(;e who stands in Ids shoes, can claim to 
have recourse to the joint family inoiiert^ includ- 
in.^ the son’s undivided shares therein. M 

b;u-sw1mv AvvAR.ya ^ U 

J bC;(1924,) M. \\.^. 94; 1) M. 8»,(lJ-4; A. L 

_ Decree against manager--Co 

varceners, whether bound. 

The intere.sts of persons who arc not parlies to 
a decree either by name or l>y implication cannot 
be attached in execution of such decree. 

Where a decree is passed against a person uno 
happens to be the manager of a Hindu joint 
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f litiily, v,-ithoiit statins, whether he is sued in a 
ivitrfsent;iii\(• oapacity or not. the property 
behaieiivi t" tlie family cannot be seized in 
cxecnfinn of the decree. B Namdkv Ti’KAR.VM GiRME 
(• i‘himam.\n Di nakhe, 26 Horn. L. R. 407; 

'i!'21 A 1, H. iB.> .405 425 

Joint family /decree mesne pxifila 
"'/"///xZ father- Sale of ji'int familn ' praperty — 
I,) immorolit}/ of ih’ht IJulnlity of sons. 
itiiclii joint fainilv propeity in tlie hands of sons 
is li;jt)lc to l>e taken in execution of a decree for a 
incunvd by the father ahme, provided the same 
was not illegal or immoral. 

A decree for mesne prolits obtained against a 
Tlind'i father stand.s on the same footing as any 
ot In r <lel)t incurred by him and his conduct in 
defending the suit for mesne protiIs without success 
cannot l;c cliaracteris'd as illegal or immoral. O 
SnA.unr Huan Stsnii r. ('hasuija vShekhak Bakhsh 
S i.vcH, 10 O. ck A. L. H. 5)12 17 

--- Di.sehoi <ie hy manarjer, validity of. 

'I’ll' managing member of a joint Hindu family 
can give good receipts on behalf of the family, 
which will bind the familv. A BAi.tXATfi r. Ram 
Hi LAS 12 

—-- l»‘ope}(ij~ Ancestral property sold 

in ihciee aeytinst yrandfather—Immoral purpose 
liunlen of pniof. 

A\ lime aiiceslial property has been sold in execu¬ 
tion of a de.nee against the grandfather, it is for 
the grandson to 2 »rove that the transfer was for an 
immoral purpose. 

Ihimai'ily the Imrden of jiroof is on the pur- 
clia.'-er but in tlie case of an auction sale the 
burden is transferred to the contester. 0 Badri 
Katii r. Kadhauallarajji Idol 622 

*-— Lease of agricultural land granted 

by fatlier—Suit by son to challenge teiTus of 
lea.se—Ejectment—Declaration, suit for, whether 
maintainable - Jurisdiction. Sec Srnciric Relief 
•VCT. s. 12 399 

--Mortgage by adult members acted, 

upon for several years, dedared void, effect of. 
See Costh.vct Act, s. 05 8 5 5 

-- - Pious obligation of sons to pay 

father's debts, extent of - Liability of father 
under contract of suretyship — Sons, whether 
bound to discharge liability. 

I’he sons of a deceased Hindu Avho formed a 
joint family with him and come into liis sliare of 
the joint estate as survivors and not as lieirs, 
arc not liable on any contract that he may have 
made personally. 

The liability of a Hindu son to pay his father’s 
debts arises from his religious dutv of discharging 
the father from tlie sin of his debts. Therefore if 
there is no debt actually due from the father at 
his deatli there is no sin from Avhich there is a 
duty cast on the son to discharge him. 

\\ here a Hindu dies before his liability under 
a contract of suretyship arises, his sons 'are not 
bound to discliarge his obligation arising under 
the contract after his death. N Kantichand v 

Vpayabiia.nsua * 349 


Hindu Law—contd. 

-Joi nt fami ly propertij—Mortgage by grand¬ 
father--Foreclosure decree against mortgagor's 
son —Men tgagee, possession delivered to—5u6se- 
quent suit to recover possession by grandsons — 
Plaintiffs what must prove — Onus-Pious duty 
of sons, natwe of. 

A Hindu grandfather mortgaged ancestral pre- 
peity and the mortgagee having obtained a decree 
for foreclosure against the sons of the mortgagor 
entered into possession. The grandsons then sued 
the mortgagee to recover possession without ask¬ 
ing to set aside the foreclosure decree which they 
treated as a nullity: 

Held, that the burden lay on the plaintiffs to 
prove the illusory character or immorality of the 
debt contracted b,v the grandfather and as they 
made no attempt to do so, their suit must fail. 

J’er Da/a/,C’.-The doctrine of a pious duty 
is not independent of the legality of the mort¬ 
gage by the manager of a Hindu family. 

Per Simpson, .1. J. C. — Where joint ancestral 
property has passed out of a joint family either 
under a conveyance executed by a father in C( n- 
sideiation of an antecedent debt or under a sale 
in execution of a decree for the fatlier’s debt, his 
sons, by reason of their duty to pay their father’s 
debts, cannot recover that property unless they 
sliow that the debts were contracted, for immoral 
purposes, and that tlie purchaser had notice that 
they were so contracted. O Mahadko Bakhsh 
8in-(5h V . Si'RAJ Bakhsh Singh, 10 0. L. J. 252: 
(192D A. 1. R. (0.)34 447 

-- property - Mortgage by one mem¬ 
ber—Legal necessity, proof of—Recital in deed, 
whether su^cient—Creditor, duty of—Proof im¬ 
possible by lapse of time—Recital, when can be 
relied on. 

A recital in a mortgage-deed executed by one 
member of a joint Hindu family is not a substi¬ 
tute for evidence of necessity, and the creditor 
must prove facts wliich embody the representa¬ 
tions of the alleged needs of the estate, and the 
motives influencing the immediate loan. 

M here proof of the facts justifying legal neces 
sity or representations in respect of such a neces¬ 
sity has become impossible by lajjse of time the 
rental will be sufficient evidence to support the 
deed provided that there are independent circum¬ 
stances which are such as could justify a reason¬ 
able belief in the truth of the recital. O Ram 
Nath r. Ram Harakh. 10 0. L. J. 245; 9 0. & A. L. 
R.857: (1924J A. 1. R. (O.) 49 471 

-;- Sale of ancestral property—Suit 

to set aside sale — Necessity—Part considei'ation 
only for necessity — Procedure. 

In determining whether or not a sale of ancestral 
property for which only part of the consideration 
was for necessity, should be set aside or upheld, 
the point for determination is whether the portion 
of the consideration which was not taken for legal 
necessity was such a small part as ought not to be 
taken into account. A Jainarain Pande v. Bhag- 
wakPakde, 20 A. L. J. 621; (1922) A, I. R. (A.) 
321; 44 A. 683 1006 
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Hindu Uaw—contd. 

-Joint <»/ am- mcuilH r, 

effect of—Intcntjon of other lurmhers Presmnp- 
tion. 

Under the Hindu Law there is no presumption, 
when one co-parcener separates from others, that 
tlie latter remain united. 

Where however the disruption of tlie share of 
every member of a joint Hindu family is made 
incidentally with the sole object of determinin^f 
the share of the outjfoing member, ami the intention 
of the otlier members is to continue to be joint, a 
division amongst them does not follow as a neces¬ 
sary corollary of law from the fact of separation 
of one member only, lint there is no presump¬ 
tion of a continuance of joinlness either. O 
MaHABIR PkASAU V. Sl-RA.U’AL SlNOH. 10 (b \j. J. 
240; 10 O. & A. L. R. 33; (1921) A. 1. R. ((>-» 10; 

0. C. 94 475 

- Separation —I'naiiihiijttinif: inten- 

tion. 

An unambiguous and detined intention on the 
part of one member of a Hindu joint family to 
separate himself and to enjoy his shaiv^ in seveialty 
lias the effect of creating a division of his interest 
which till then he held in jointness. O Inpar 
Kuar V . Nanm) Rani Kiar. lU t). L. J.05<; ‘LLL 
A. 1. R. (0.) 273 333 

- Son and father- Piopcrlii, i'ie~ 

sumption as to. i i •. 

There is a presumption that a Hindu and ins 

father are joint in estate but tliere is no presump¬ 
tion that the joint family which they constitute 
possesses any properly at all. O Ram 'J;';' ^ 

V. Avadh Bihari Lal, 10 O. L. J. 23o; (U-4) A. L 

R. (O.) 28 

_ Time-barred debl-AUeuation of 

family properly—Father, power of—Pious obli¬ 
gation of sons. .... .. ».oini 

A time-barred debt can constitute « ' ^ 

antecedent debt a? consideration for a sa e-deed 
given by a father of a joint Hindu family alienat 

mg joint ancestral family uinHn T iav 

Per Kanhaiya Lal, J.-Under the Lau 

it is well recognised that the iomt 

power of disposal over the ^ 

family property than an ordinary ’ 

reason being that his sons and iust and 

under a pious obligation to dischaige , J _ 
lawful debts which may have remamed unpaid. 
Apart from the question of family nec y 
mon benefit, it is open to the fathe, to pay MUd 
debt by an alienation of the joint K„;i: 

though the debt may have 

tation because what can be „ attach- 

and may be recovered from him by 

ment and sale of the family To 

recovered from his sons and ‘ nosses- 

Bay, from the joint family estate m P 

““a- promise to pay a barred-lebt^is^ in^^f-t 

neither illegal nor immoral, v. ^vhich his 

escape liability merely because the , 

father had agreed in writing to P^>'avoided, 
payment of which he could have .L yeeard- 
^ A debt revived by the father ca^o 
(d as an avy<ivaharik debt, oi a de & 


Hindu Law—contd. 

ni.'i.’d by law nr usage citluM’ under the old Hindu 
Law nr under flu' law now in force. 

A Hindu widiuv is c-ompetPiit to transfer the 
j>ro])erty. which slie has received from lier lius- 
liand. t<» jiay a deht due hy him tliough it ma.v 
liave l)oen liarred l)\’ limitation, so as to liind the 
n'versioiiary heirs of her liushand. 

A deht, which was haned hy time and has 
lieen revived stands on the same fooling as a deht 
wliieh is imt fime-haired; and if it is enforceable 
again.'^l the father, it is also enforceable against 
his sons and grand.sons provided it was not taken 
for an illegal or iininoifil purjiose. An alienation 
made to i)ay such a debt is, tlierefore. valid and 
can liind tlie interests of the sons and grandsons 
of the jjeison making the alienalion. A Gaja- 
laiAK r. J.\i:.\.\N.\ni. 22 A. L. J. GOJ; '1924) A. I. R 
(A.)5.H 634 

_ - Maintenance Avaniddhastree, ami-ned 

u'omau, whether can be. 

oonnoction between sy niarji^^d woman anci 
a man other tlian her husband would be adulter¬ 
ous according to Hindu Law. Such a woman 
(■aniict be an ararnddha stiee, and dcies not acquire 
the right to bs maintained out of the estate of her 
l)arainoui‘ after his death. B Ana.M'I Lal Bhao- 
cH\\i> Marwaim V. ChaM'Ra Bai P.iTiL. 26 Bom. L. 
R. 63; 48 B. 203; (1921) A. I. R. iB.) 311 536 

Mayukha -keyenerate castes—llUgitU 


male ihildtcn Maintenance-Mairiaye expenses. 
'I'liere is no direct jjrohibition against illegiti¬ 
mate children of Hindus of the regenerate castes 
governed )iy Ihe Mayukha lieing entitled to inain- 
tenanee nor does tlie maintenances cease when they 
come of age. Tlw illegitimate children, however, 
are not entitled to marriage expenses. B MoTtCHAND 
GiKiuiARSHiiT I’. Chanurabai, 26 Bom. L. ii, 488; 
(1921) A.I. R. fB.j 421 418 

_MltakShara- Father's debts incurred he-- 

fore partition—Son, whether liable. 

Under the Mitakshara Law a Hindu son in pos- 
.session of property whU-h had been joint and whieli 
fell to liis share in parlilion is liable m a suit 
hrou'^hl after i>artition (impleading him also) for 
the fathers delits incurred before the partition and 
not illegal or immoral. M Ramaciiandra Jagan- 
C ° VISWESAN-, 46 M L. J. 590; 19 VV. 

691 47 JI. 621; (li-'iH A. I. K. 'M.) 662 228 

__ Partition—Step-mother, share of. 

Under the Hindu Mitakshara Law, on a partition 
of joint familv propei-ty the Htepmother is entitled 
mi share B Hoshasna Dkvanna Naik r. Dkvanna 
Bk“a^ Ma.k, 26 Bo.n, L. R. 121; 18 B. 468; (1924) 
A.' l. R. 'lO J ‘ l 468 

_Partition among minors- Legality. 

There is no rule of Hindu Law which proliibits 
a division of properties by minors amongst 
thems'^lves. where they are properly rejuesented by 
guardians in the transaction M Devarajlxu Naidu 
V Kosdammal. 20 L.W. toi . 

__Sudras - -Uceticif—Dt««/ierUanr€. 

The Hindu texts ai)plicable to the disinheritance 
of ascetics do not apply to Sudra ascetics unless 
aomc usoge or custom to the contrary is proved. 
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Tliereforo, a Sudm ascetic Can inherit the property 
"f aiK'tli^r man and can l)e succeeded by others on 
liisd-ath. A SoiaiADiML.VL r. OouiNDSiNGH. 22 A L 
J. 170; -k; a. r.H) 579 


Widow, adverse possession l)y—Property 
actiuired, nature of. i>ee Advkr.sp* tossession' 

788 

I 6 // - (-on.svat of daugh- 

Ut and daughter's son, effect of - Reversioners re- 
niute, whether ctin challenge o.lienation. 

T-he sojjaraled ]')rothers of a deceased Hindu have 
110 locus .stand? to (piestion an exchan/?e of land 
belonging to the deceased effected bv his widow, 
to which the daiigliter and daughter s son of the 
deceased luive given their consent. The latter are 
the immediate reveisioners of the deceased and in 
their presence the brothers of the deceased have 
only a Ijare possibility of succession. L Arjan- v. 
Hmu Kam, G L. L. J. 03: (1021) A. I. R (L.) 461 

522 


■-;- Alienation—Necessity Consent of 

reve->sioners— Deeds, recitals in--Evidtntial value. 
111 ? circunisluuc? tlint the only reversioners at 
tlie^ time of an alienation by a Hindu widow gave 
their unqualified consint to it raises a very strong 
presumption that the alienation was supported bv 
legal necessity. The presumption is, however, a 
rebuttable one. 

A recital in a deed is admissible as good evidence. 
A Daruaui Lal V. Gobinp vSaran, 22 A. L. J. 753 31 


I 0^/t Oy—Inaction by reve7sioner 
—Acquiescence--Waiver- Conduct, evidence of— 
Procedu re. 

A plea of acquiescence by inaction on the part 
of. a reversionary heir must be very clearly made 
out,, if it is relied on as a bar to the enforcement 
of his rights as such reversioner. Laches to bar a 
plaintiff's rights must amount to waiver, abandon¬ 
ment or acquiescence and to raise a presumption 
of any of these, evidence of the conduct must be 
plain and unambiguous. 

Although it is not competent to a Hindu widow 
to make a gift of the property inherited by h^r 
from her husband and the gift is void beyond her 
lifetime, the interest which the donee gels cannot 
come to an end Avith the death of the donee and 
if the gift be in favour of a daughter the property 
will be stridhan in her hands so as to pass aft'^V 
her death to her personal heirs, subject of course 
to the condition that the gift must cease to be 
operative at the death of the donor. N Xarvyan' 
V. TuLSIII 


-- -—Joint gift by two widows- Death 

o; donee and one widow, effect of—Other widow 

whether con claim whole or half of gifted vro- 
perty. • • . F 


A joint gift by two Hindu widows is operative 
during the lifetime of either of the two widows 
in favour of the donee and his heirs, and on the 
death of one widow and the donee, the other widow 
is not entitled to recover the Avhole or a moi^^tv of 
the subject-matter of the gift from the heirs of the 
donee. B Dhanji N.atha f. Dupma Hiraji Mvli 
Jioni. L. K, 277; (l!)2Jl} A. I. E. (li.) 3i2 234 


— - - Widow, remarriage of—Estate, whether 

devolves on second husband. 

There is no authority that among any caste cf 
Hindus the properly inherited by a widow on the 
death of her husband can on her death devolve on; 
her second husband whether she has or has not' 
married him in accordance with the custom of her 
caste. 0 Oan'ga r. Pakcham, 10 0. & A. L. R. 725 

591 

■- Remairiage— Succession to daugh¬ 

ter by fot'mer husband. 

A Hindu Avidow, who remarries, is entitled to 
succeed to the estate of her daughter by her former 
husband Avho dies after her re-marriage. B Bhiku 
Krishn'a Badhade V. Kesiiak Ramji Badhadk, 26 
Bom. L. R. 235; (1924) A. I. R. (B.) 360 612 

-;-'S estate— Gift to one of several 

reversioners — Acceleration- Invalid transfer — 
Suit by 1 -emote reversioner -Daughter or daughters 
son alive, effect of. 

A surrender of a widow's estate to be valid must 
be in favour of the nearest reversioner if there be 
only one or all the reversioners nearest in degree if 
there be more than one. 

In the case of on invalid transfer by a Hindu 
widow a suit for declaration must ordinarily be 
brought by the reversioner nearest in succession at 
the time. 

H the nearest reversionary heir refuses, Avithout 
sufficient cause, to institute proceedings, or if he 
has precluded himself by his own act or conduct 
from suing, or his colluded Avilh the widow, 
or concurred in the act alleged to be Avrongful 
the next presumable reA’ersioner Avould be entitled 
to sue. 

In the presence of daughters and a daughter’s 
son, eA’en if the daughter’s son be a minor, are- 
mote reversioner is not entitled to sue. A Bechu 
Pandb V. Dclhma 4 

3 ^- from husband's estate— 

btridhanam or accretion — Presumption. 

The general presumption is that the income of a 
Hindu AvidoAV from her husband’s estate is an 
accretion to the corpus and not her stridhanam, un¬ 
less It is slioAvn to have been dealt with by her as 
her oAA-n. 

The bare fact that the AA'idoAv had obtained a 
decree for arrears of rent is not pinof sufficient to 
rebut the presumption. M Pavani Subbamma v, 
iMi'ngamur Venkatakuishn'a Rao 290 

— Will, construction of—Devise in favour 
of daughters--Daughter having son to take 
absolutely. 

A Hindu testator directed in his Will that his 
three daughters should be the OAvners of his pro- 
perty after his death. The eldest daughter being 
a childless AvidoAv Avas declared to haA’e an interest 
only for her life-time. With regard to the other 
daughters who Averc married, the Will stated 
that she who has male issues is the OAvner of my 
property, that is to say, if they both have male 
issue then both are oAvners, and if one of those 
tAA'o has male issue then one is the oAvner. ^\^hat 
I mean to say is only this that finally who has male 



Vol. 80] 


OENEUAL TXDEX. 


lino 


Hindu Law- oonul. 

issue is the owner of my pn.p?rty sinc-‘nft.-‘r my 
denth,” A son was born to one of tli } two married 
dausrhters, but be died in liis infaney ; 

livid, that tlie intention of the t ‘slator was tliat 
if either of the married ilauiiln^'rs had inal" issiu*. 
lier life-interest would matme into an absohite in- 
torest, so tliat the dauj>liter to whom a son had 
l)een born took an absolute interest in tlu* property 
as soon as lier son was l)orn. subjeet to the life- 
interest of her two sisters. B B.vi Kam.vi..\ r. Rkv.v- 
SHANK.VR UANTnnon, 2(i Bom. 1>. U. lMd;iB»2li A. I. 
R. 520 

-Will-Of/7 orrr, conditions and validity 


of. 

It is competent to a Hindu to make a devise of 
an absolute estate defeasible on the happening of 
subsequent event. But the event must happen, if 
at all, imm?dmt?ly on th? clos^ of a life in beinjr 
at the death of the testator, and the p:ifl over 
must be in favour of sjmebody in existence at the 
death of the testator. It is immaterial whether 
the property dealt with is ancestral or self-ac¬ 
quired. L Brf.m SiNc.M r. H.\Ri>tT Si.sanr, (B)2;>)A. 
I. R. (L)Gl!l 1045 

Inam-Karnam service inam—Enfranchisement, 
effect of—Resumption and re-f/rant—Distijiction 
between service and personal inams —Prescriptive 
title anainst gi'antee of service iuam, proof of— 
Madras IV of /I of IHOtS and 1 III of 

18G9, operation of. 

The enfranchisement of a service mam is a clear 
and unequivocal resumption by G<.»verninent of the 
land and the issue of a title-deed amounts to a 
re-grant which creates a new title in the grantee. 

The distinction between the enfranchisement of 
a service inam and that of a personal inam is that 
the latter is a mere release of the service obli¬ 
gation, that is a release by the Crown of its reyer- 
sionary interests, while the former is a resumption 
of the land bv Government and a re-grant of it 
to whomsoever Government pleases, although ordi¬ 
narily the re-grant would be to the holder of the 
office at the time of the enfranchisement. . 

No one claiming adversely to an mam title-deed 
can succeed on a prescriptive title unless he 
proves either that there "'as no laam at all or 
that Government had no right left m it at the 
time of the resumption, that is, that his pijacrip- 
tion was for more than sixty years at the date of 

‘‘‘Sal Acts IV of 1832 and ,IV of 1866 are mere 

legal statements of the evidentiary value of an mam 

tiUe-deed and Madras Act \ lU of 

saves the existing rights I 

kudivaramiars already on the land. ^ 

OAD.I Gowrikastam t;. w 63-• 

46 M. L. J. 482; 31 M. L. ^ ‘ 557 

(1924) M. W. N. 535; (1924) A. I. li. ^M.) 5®^ 

IncomsTax Act(VII of 1918 ),ss. 12i.17»12— 

Income Tax Act {XI of 1022), 
to proezedings started under Act of 
registered firm- -Losi incurred by partner, whether 
to be deducted from total taxable income. 

A notice under section 17 (2) of the 
Act of 1918 was issued to an assessee on lOtli June 


Hindu Law conchl. 

1921 in respect of llic income of flic year ending cn 
15th .lime 1921. Jicturns were received on 22nd 
August 1921 and 23rd Marcli 1922 hut were not 
jK'vopted, anil it was recorded on 31st March Hi22, 
iIk* last (lav mi which the vVet of BBH was in h rco 
lliat ni'lha; und'-r section 18i2i(’f the Act wmihl 
i.'Siu* at some future time. A delinite ortler for iJio 
issue c f this notice was made on 21st April 1922 and 
from that day onwards proceeding.^ were conducted 
under flu- Income Tax Act of 1922: 

//./d. that 111‘.Income 'I’ax Act of 1918 and not 
that of 1922 was applicable to the proceeding.s. 

I’nder tiie Income Tax Act of 1918, if an unre¬ 
gistered linn in which an asses.see is a partner in¬ 
curs a loss, his share of that loss must b.- deduct¬ 
ed from his other income in ascertaining Jiis total 
taxable income. N l)i ic Arji'x Kiikmii <fc Co. 

362 

Income Tax Act XI of 1922), ss. 3, 10(2j 
tVlh- .-Useo'SHieaf for 1022-22—Vahtc of dis¬ 
carded machinery, exclusion of. 

For th- pnrposi.s of the income-tax assess¬ 
ments for the yeais 1921-22 and 1922-23. the peti¬ 
tioner Companv submitted a printed copy of its. 
audited Balance Sheet and Profit and Los.s 
Account for the year ending .30th June 1921 
that would form the basis of its final assessment 
for the year 1921-22 under the Income-Tax Act of 
1918 and for the vear 1922-2.3 under section .3 of 
the Income-Tax Act of 1922. In calculating the 
profits and gains for the year 1922-23, the Com¬ 
pany claimed to deduct a certain sum under section 
10 (2) {"Hi of thi Income-Tax Act of 1922 as. 
representing the value of machinery which had 
been sold as h.iving become obsolete 

The Commissioner of Income-Tax was of opinion 
that the profits and gains for the year ending 
June 3), 1921, for the purposes of the asse.'sment 
for 1922-23, should be calculated without making 
that allowance on the ground that that allowance' 
had alreadv been made in computing the income 
for the vear ending June .30. 1921, when making 
an adjus’tmciit for the financial year 1921-22 of 
the actual income earned by the Compaip' for 
that year under the provisions of Act "VTI of 

(1) that under section 3 of the Income 
Tax Act of 1922. the assessment for the year 
1922-23 must be based on the income, profits and 
gains of the (’ompany for the previous year, tliat 
13 to say. the year ending 30th June 1021, ami 
these profits etc. must be calculated according to 

the provisions of the Act of 1922; 

that therefore, the Company was entitled to 
make the deduction under section 10 (2) (vix) of 
th’ Act and the fact that under the previous 
Income-Tax Act the profits and gains for (he 
then current year formed the basis of the assess¬ 
ment for that year, was irrelevant. B In re 
K>ja Gokaldas Mii.ls, Ltd.. 2C Bom. L. R. 312; 

48 B. 389; (1924) A. I. U. (B.) .340 282 

Inlunctlon to restrain institution of proceedings 

- Fraudulent decree- Remedy. See Civil Pno- 

CKPURB Code, s. 39, O. XXT, ur. /, 8, 10, 11 

59 
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Insolvency- b^hvccn insolvent and 
(■)\<litor -■ (Tiiarnnto)' for payment - Default in 
payment — Ailjudicalion annulled — Guarayitor, 
liohlUlti t,f -Inrisdiclinn of Jnsnlirney Court-- 
Crr.~<idt iii-y '^•onls I nsulniiry .1(7 /III of 
s. oil Ijl. 

A iifisiiii wiio nuikes himself linble as a guar- 
ant'.r for tlie j)aynif‘nt of a composition in insul- 
venoy, rloes not In* so (loing render himself sub¬ 
ject to the jurisdiction of the Insolvency Court 
so as to he liable to he dealt with for contempt 
of ('ourt, if he does not carrv out anv order 
made uuder sudi jiuisciietiou. 

rpoii the execution of a de('d of ciimp*),sition 
hetween an insolvent and his creditors a person 
became guarantor bir j>ayment of the amounts 
which till’ insolvent was to [)ay and the adjudi(*a- 
tion was annulled. Xu jjaynumt, howevei’. was 
made. and. on an ajiplication uiKl(*r section dO 
(V) of tht‘ I’rcsidcncy Towns Insolvency Act, hy 
one of the creditors, the guarantor was directed 
to pay, and, on his failure to rio so, tlie (.'ourt 
ro-adjudged the debtor insolvent, and allowed 
time to the guarantor and insolvent to pay. No 
payment having been made, the order re-adjudg- 
ing tlie debtor insolvent was, on the aiiplication 
of a creditor vacated, and the wi il of attachment 
was issued against tlie guarantor for failure to 
cx)mply with the order of payment. On appeal hy 
the guarantor; 

Held, that the order re-adjudging the debtor 
insolvent had the effect of putting tlie composition 
deed to an end. and of discharging the guarantor 
from liability thereunder. C (iovinu L)as Pity 
r. Jardise i 3 KiNXi-;u & Co.. C. W. N. DOS; (1924) 
A. I. R. ((’.) 170 849 

Interest, award of Surplus mortgage money ■ 
Interest by way of damages. Sec Tr.vnsfer of 
Property Act, s. 70 63 

Interpretation of Statutes IlhLstraiions to 
sections. 

Where the meaning of a section of a Statute is 
doubtful a reference to an illustration of the sec¬ 
tion is justiliecl. Hut if there is a conllict between 
the section and it.s illustration, the illustration 
must give way to the seetion. A S-\jid-cx-nissa 
H im V. Hidavat Hcsain, 22 A. L. J. 12.5 896 

-‘Railway administration.” dclinition of, 

scope of Interpretation clause, scope of. See 
(bviL pRocKi'i KK Com:, s. 7!) (li 531 

•-"Seen it. ’ intorpretati»»n of. See Kvipexce 

"Vex s ^i3 (o) 939 

Judicial Committee Act, 1833 O & 4 William 
IV, C. 41i, S. 23 Privy Council appeal—Death 
of party Deciee after death, whether nullity • 
Liynitation Act (IX of IV(>S), Sch. I, Art. ISI — 
Right to implead parties to decree when arises — 
Application to bring legal representatives on 
record—Li m i ta t i o n. 

A decree of the Privy Council has full force and 
effect notwithstanding the deatli of any of tlie 
parties interested therein during the pendency of 
the appeal. 

'I'he right to imidead parties to a decree does 
not arise till the decree is passed. Therefore, an 
application to bring the legal representative of a 
deceased judgment debtor on the record is within 
time if made within 3 years of the date of the 
decree, even though th# judgmtnt-dehtor died 


Judicial Committee Act— concld. 

before the deer was passed. M Kilyani Pillai 
r. TuiRrvEXKATA.swAMi Iyfxgar, (1924) M. W. N. 
i;}9; ir M. L. J. 1.54; 20 L. W. 09; .35 M. L. T. 50‘. 
17 M. 018; (1924) A. I. R. (M.1 695 85 

Jurisdiction, appellate, how determined—Suit, 
decided unsatisfactorily—Court, inherent power 
of. .S>e Si’iTS, vali'atiox of 183 

-Failure to return ornaments borrowed— 

Suit for recovery of ornaments or price 
thereof. See Provincial Small Cause Courts 
Act, Sen. II, Art. .35 (li) 627 

-Preliminary murtgage-decree-'Judgment- 

debtor, death uf, before decree—Legal repre¬ 
sentative nut brought on record—Abatement- 
Application for linal decree—Second application 
!</ s<*l aside abatement- Onler di.smissing first 
application, appeal against • Abatement set 
aside - Order, legality of. See Civil Procrdurk 
Code, O. XXII, rr. 4, 9, O. XXXIV, u. 5 397 

-to execute decree- Transfer for execution 

- • Certification, what amounts to---Notification 
of pavment. See Civil Procedure Code, s. 41 

752 

-, want of - Objection not taken in Trial 

C'ourt- Decree, whether can be set aside— 
Failure of justice, proof of- Revision. See Civil 
pROCEDUR Code, ss. 21, 45 745 

Jurisdiction of Civil and Revenue Courts— 
Lease of agricultural land by father—Suit by 
son to challenge terms of lease—Rjectment— 
Declaration, suit for, whether maintainable. See 
Specific Relief Act, s. -12 399 

--Mortgage —Redemption—Circular 

No. C 112.3 of 1862, operation of. See Res 
.1 IDICATA 698 

-Suit for possession of occupancy holding 

See OcDH Rent Act, r. 108 (10) 271 

Jurisdiction of Civil Courts, bar to, extent of - 
Partition, modes of initiation of—Question of 
title - Procedure. See U. P. Land Revenue Act, 
ss. Ill, 112 781 

Jurisdiction of Court— Award, rectification of— 
Jhdpable mistake. See Civil Procedure Code 
Sch. II, Para. 12 ( 6 ) 10 

-Sale purcliase by decree-holder—Set-off 

Rateable distribution — Receipt of assets. 
See (hviL Procedure Code, s. 73, 0. XXI, r. 72 
12} ■ 40 

--to entertain suit, whether can be ques¬ 
tioned -Kr parte decree, suit to set aside, 
m.aintainability of. Sec Ex parte decree 413 

-to grant injunction — Election petition 

—Elected candidates, whether can act pending 
inquiry- -Injunction interim—Inherent power of 
Court. See Madr.as District Municipalities Act, 
s. 303 (2) (6) 664 

Jurisdiction of Presidency Small Cause 

Court— Suit for damages for trespass, whether 
cognizable by Small Cause Court. See Presi¬ 
dency Small C.yuse Court Act, s. 22 317 

Jurisdiction of Revenue Courts-RenUuit by 

recorded co-sharer—Adverse possession, plea of, 
whether can be entertained. ; 

There is nothing to prevent a Revenue Court in 
Oudh from entertaining and deciding a plea of 



Vol. 80] 


GENERAL INDEX. 


nil. 


Jurisdiction of Revenue Courts -concia. 

adverse possession as asainst tlie olaim a rccordiHl 
co-sharer for recovery of ivnt. 

AVheii such a plea is raise«l in a ivnt suit, the 
Rent Court must frame an isstu* in tlial l)ehaU’ 
and give its deeisitui tluMvoii. O Si kja Mal r. 
Mohammad Taqi 650 

Khotl Settlement Act Bom I of 1880>, s. 9 

_ Transfer of pcrmnncnl tcmnicij Consiiit l<u 

managing Khot, wlwlher sutfii-ient. 

The managing/C/iot can validly give consent tn 
a transfer of a permanent tenancy under secti«m d 
of the Khoti Settlement Act. B Iuuahim .Moninis 
MhATR V. KrISHNA.II LaXNJAN IlnAOWAT, 2fi Ji; 

R 421; (:fl241 A. I. li. (B-t 458 

Land Acquisition Act < \ of 1894', s. 18 

Axvard 67 Collector-Third pnrUj claiming tiflr 
^ul asking for reference - High Court, mlu th. r 

will Stan reference. 

A Land Acquisition t'oileetor made an order 
directing the payment of compensation in respect 
of certain propeilv to . 1 . T set up a title to the 
property and apidied for a reference under seo- 
Uon 18^of the Land Acquisition Act, and subse- 
□uLtlv brought a suit against ,L to recover pos¬ 
session of the property: after institution of the 

suit, B. applied for stay of ‘j'" 
was refused. He tl.cn moved the HisI' lou t fm 
revision of the order refusing lo sta> liie letei 
ence or in the allornativc for an injunction rc- 
-straining A from proceeding t herewitli. 01 m he 

Sa"fve for transfer of the reference so that tt 

'S‘ S''’"mvi:!s;ts?u'his f.nnn must 
abide by the decision <d ‘.f 

NV. N. 8t)tt; ,U|H 

A. I. R. (C.) 212 . 

Decrees for i^ent (uja^n'^t 

Lcin^lord &nci t • ii^^t decree suhjtvt 

tenant^Sale in exeenUnn 
to liability for the second L.xecntim j 
decree, whether can proceed. 

After a holding has 

of a rent decree ‘'^4 *Elnn<)t ordinarilv he again 
Bion of the tenant it ca other decree for rent 
sold in execution except in cases where 

due by thelu.ldiag to ho 

the Kxecution satisfv another out¬ 

sold subject to a liabdit' to sai .> 

standing decree. , decree against 

The landlord obtained « sul,s<*- 

the tenant ^or a cejtai decree for another 

qusntly he obtained the first decree 

period' of years. gale and it was sold 

he brought satisfy the other decree, 

subject to a liability to ^ case for the 

He then instituted asked for the 

realisation of the second tenant: 

attachment of other propert> i should hav^e 
Held, that the '^'' 8 ““ :fr.Tegular sale aud 
objected at the decree-holder could not 

not having done so, the execution, 

be estopped from v. Bhatu Modi, 

P JooaI Kishore Naraya^ blNC.H V ^ ^ 

1923) Pat. 205; 1 P- .^ 7 . 9 Pat 720 3 7 7 

1923 A I. R. (PaL) ol7; 2 Pat. 


Landlord and tenant— contd. 


•- F<nTeiture S'otice~Accepta7ice of rent — 

Wnirer. 

Acceptance by the landlord of rent due after 
forf.'iture from tlie lessee operates as a waiver 
of the notice of forfeiture, iiotwitlistanding tlie 
protest of the landlord that such acceptance is 
without prejudice to his right to insist niton the 
forfeiture. C Bknu.m.-Xacim u Uv. Co., Lrn. r. 
Kium B.\i. Mi kcnd.i Hiskswau L.iLr., Ml)23) A. I. U. 
tCd 200 

_Holding over, what constitutes. See, 

Tra.vskku OF PuoPAKRTY Act, s. 110 507 

_ Holding over, what constitutes- Cfin- 

sent of landlord, absence of Dispossession of 
tenant - Possession, suit for, by dispossessed 
tenant whetlicr lies. Xfc TimnsfivR of Propfkty 
A cr. s! JK; 568 

_ Lease, inralhl renewal of, effect of - 

Dera.'fwom Xotice to quit by one of two Cralans, 
rulidity of Suit Hied by one L’ralan without 
ciai.tuliiiii} others, maintainability of. 

An invalid renewal of an existing lease does 
not operate to extinguish the rights and obliga¬ 
tions under the jirior tenancy until it lia.s been 
surrendered or otherwise legally put an end lo. 

A notice to quit by one only of two Cralaiis of a 
Malabar Devaswom is invalid. 

Per liamesam. -/.—The principle that m any 
transaction whicli creates or destroys nglils m 
the trust estate all the Uralansmust be consulted 
is inapplicable to suits provided that in a suit 
bv one rrahm the otlier lh*alans are made parlies. 
M Chfitiyotas Kan'nan Ki'tty r. I',lay.i ^ EEmi, 
VELU 19 L. W. 11.5: 40 M. L. J. 122; (192!) M. W. 
N. 151; (1924) A. I. K. (M.j 771 139 

_Pavment of rent - Estoppel. See Evidence 

Act, s. 110 

_ Tenancy, origin of, unknown Ambignify 

in terms Sainre of tenancy, how determined— 
Evidence, whether admissible -Conduct of parties, 

lif^iicase where the origin of the tenancy is un-. 
known or wliere the doeuinent creating the ten- 
anev is equivocal or arnhiguou.s in il.s terms, one 
has* got to lake into consideration the attendant 
ciVeumstances, and evidence as to the mode of 
eniovinent of the tenancy is also admissible and 
may be considered in order to arrive at a proper 

conclusion. .. i 

A tenancy created for a particular purpose may 

subseciuentlv by conduct of parlies be com-erled 

into a tenancy of a different character. C I^vn 

Ghosh r. NiekanthaDas 898 

_ Tenancy, origin of, unkjiown— Nature of 

tenancy, proof of—Permanency of tenaiicy— 

Permanent stmictui'es erected by tenant-Estop- 

Wliere the origin of a tenancy, or the incidents 
of the tenancy at its inception, are unknown, 
evidence of the mode of dealing with the demised 
land and the acts and conduct of the parties 
constitute the best if not the only, evidence 
for the purpose of proving the nature of tJio 

tenanej'. 
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Landlord and tenant— condd. 


Letters Patent (Bom.)~condd 


Where a tenant points to permanent structures 
on land occupied by him, and invites the Court 
to infer that liis tenancy is of a permanent 
character, to enable him to avail himself of the 
plea of acquiescence or estoppel against the 
landlord, it is necessaiy for the tenant to show 
lhat, in spending money for the erection of build¬ 
ings of a permanent character, he was acting in 
an honest belief tliat lie had a permanent right 
in the land and tliat the landlord, knowing that 
he was acting in that belief, stood by and allow¬ 
ed him to go on with the construction of the 
buildings C Ali Kazemiki Matwali v. Manik 
Cman'pra Pramanik, 27 C. W. N. 969; tl924) A. 1 R. 
(C.) 156 580 

-Thekadar, position of — Lease, grant of — 

Ovdh Rent Act (XXII of }SSi)),ss. 67, 6 S. 

In the aliscnce of anything to sliow to the con¬ 
trary, a thehadar should lie jiresumed to have the 
<irdinaiT powers of a landlord, including the 
])owcr to grant leases. 

'J’he faet that under seetion 68 of the Oudli 
Rent Act, a thekadar cannot acquire the rights of 
a cultivating tenant does not mean that he cannot 
convey those rights to a tenant. 0 Bhusan’ v. 
Jagesiuvar, (1922) A. 1. K. (0.) 216 199 

Legal practitloner~i?7ic/, rejection of. 

A lawyer has no right to reject a brief when 
offered to him on payment of fee agreed upon 
between the parties on grounds of partisanship 
for a party to the litigation, O Allahabad Bank 
Ltd. V. Shiva Baksh Sinoh, 10 0 & A. L. R. 459; 
11 0. L. J. 337 826 

Letters Patent (Alla.), cl. ^0~Letters Patent 
Appeal—Finding of fact, whether can be question¬ 
ed— Procedure. 

In a Letters Patent Appeal, the judgment ap¬ 
pealed against must be judged with respect to the 
law laid down in it, in accordance with the facts 
stated at the Bar. If the Counsel choose to sub¬ 
mit questions of law based upon a statement of 
facts wliicb they do not challenge, in fact which 
tliey convey to the Court, they cannot afterwards 
be heard to question it in a Letters Patent Appeal. 
The proper remedy, if there has been any mis¬ 
understanding or slip, so that an erroneous* state¬ 
ment of fact has ci’ept in the judgment, is to ask 
for a review. A Bijadhar Bhagat y. Jkat Ciiamak, 
22 A. L. J. 647; (1924) A. I. R. (A.) 518 601 

Letters Patent (Bom.), cl. 12—Land situate 

outside jurisdiction—Suit to declare charge on 
land -High Court, power of. 

The Bombay High Court has, under clause 12 of 
its Letters Patent, jurisdiction in personam in regard 
to lands situate outside its territorial jurisdiction, 
and can grant relief by way of a declaration of a 
charge on such lands. B Kotakal v. Malabar 
Timber Co., 26 Bom. L. R. 541; (1924) A I R (B ) 

^^2 1049 

-Cl. ^2—Mortgage suit—Property and 

mortgagor outside juidsdiction—Higk Court 
power of. ’ 


The Bombay High Court has power to entertain 
a mortgage suit even though the mortgagor 
resides, and the mortgaged property is situate, 
outside its territorial jurisdiction, where the 
cause of action arises within its jurisdiction. B 
Jasraj F'ooaji V. Akubai, 26 Bom. L. R. 539; (1924) 
A. I. R. (B.) 419 1007 


-cl. 12 —Mortgage suit—Suit for lands— 

Property and mortgagor outside juHsdiction — 
High Court, power of—Personal jurisdiction. 

Suits by mortgagees to enforce their rights under 
their mortgages are not suits for land within the 
meaning of clause 12 of the Letters Patent of the 
Bombay High Court. 

The Bombay High Court can entertain a mort¬ 
gage suit even though the mortgagor resides, and 
the mortgaged property is situate, outside its 
territorial jurisdiction where the cause of action 
has arisen within its jurisdiction. 

The personal jurisdiction of the Bombay High 
Court is exercised under clause 12 of the Letters 
Patent not only in cases where the defendants or 
some of them reside permanently within the juris¬ 
diction but in cases where, according to the provi¬ 
sions of the Letters Patent, they have been lawfully 
causeil to appear upon summons where the cause 
of action or part of it has arisen in Bombay. B 
Ves'katrao Sethupathy V. Khimji Assur VlRJI, 
26 Bom. L. R. 535 4 42 

-Cl. 15. 5ee Limitation Act, s. 5, ScH. I, 

Art. 179 8 62 

Limitation —Accounts of old partnership, suit 
for. See Contract Act, s. 258 378 


Limitation Act (IX of 1908), s. 5. 5ee Pro¬ 
vincial Insolvency Act, s. 78 376 

-S. S—Appeal filed beyond time—Sufficient 

cause—Appeal admitted—Civil Procedure Code . 
(Act V of 1908),$. 115 — Revision. 

Where a Court after hearing only the appel¬ 
lant admitted an appeal, filed beyond time, for 
sufficient cause under section 5 of the Limitation 
Act, and the respondent did not press the ques¬ 
tion of limitation in the course of hearing of the 
appeal: 

Held, that there was no reason for interference 
under section 115 of the Civil Procedure Code. 0 
Bharat V. Bas.ant 617 


X/lVli 


^ rroceaure uooe (Act v or 
L08J,s. R.., 0. IX, r. 13—Application toset aside 
ex parte decree—Power to excuse delay—Rule 
made by Madras High CouH, if intra vires. 

_ i he rule framed by the Madras High Court apply¬ 
ing sectiim 5 of the Limitation Act to applications 
to set aside ex parie decrees under O. IX, r. 13 of 
the Civil Procedure Code is intra vires. 

The combined effect of section 5 of the Limita- 
Uon Act and section 122 of the Civil Procedure 
Co(ie is to give power to the High Court to frame 
such a rule. M Krishnamachariar v. Sri Rbkg- 

47 M. L. J. 409; (1924) M. W. 
N.6b2 077 


~r ~— S' 5 — Court-fees not paid on appeal—^ 
Order for payment within fixed time or appeal 
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Limitation Act— coutd. 


Limitation Act-contd. 


stand dismisstd—Delay in obtaining stamp— 
Extension of time. 

In the case of an appeal filed without proper 
Oourt^ees, the Court passed an order that the 
appellant should deposit the required (’ourt-fee 
within a fixed period, otherwise the appeal would 
stand dismissed. The period allowed expired dur¬ 
ing Court vacation and on the re-opening day the 
appellant tendered the requisite amount for the 
stamp to the stamp-vendor. The stamp-vendor 
had no stamp of the required value but pj’oniised 
to supply one before the Court closed for t!ie day. 
The stamp, however, was not supplied on that 
day but on the next day when it was tendered in 
Court: 

Held, that there had bean no negligence or 
laches on the part of the appellant and sufficient 
cause had been shown for the extension of time 
and for reinstatement of the appeal. Ami_r 

Manual v. Mohan Chandra StAsnAL, 

(1924) A. I. R. (Pat.) RG3 1030 

--— s. 5~Review of jtidgment—Appeal ■ Time 

spent in review, ^vhen excluded. 

An appellant is entitled to exclude time spent 
in prosecuting with due diligence a proper applica¬ 
tion for review of judgment. 

Where, however, an applicathm for review does 
not state the real reason on whicli it is based and 
where it is not shown that there was reasonable 
ground for seeking the review, the application 
cannot be regarded a proper one, prosecuted witn 
due diligence, and the mere fact that it was made, 
does not entitle the appellant to an extension ol 
time under section 5 of the Limitation Act. O 
Kailabh Chandra Nag v. Brjoy Chandra Nag 786 


-^-8. 5, Sch. I, Art. 179 -Le»ers Patent 

(Born.), cl. 15 -'Judgment', meaning 
delay in filing- Order refusing to extend tme,^ 
whether'judgment' — Appeal, whether lies 
HceofHigh Court', meaning of-Limitation- 
Leave to appeal to His Maje.sty 
plication for-Delay, owing to 
of Counsel-Sufficient cause- Description of Court 
—Appellate Court, interference by. 

The word‘judgment’in clause lo of the 

Patent of the Bombay High 

Sion which affects the merits of the 

between the parties by determining some g 

liability. An order refusing to extend t,me undei 

section 5 of the Limitation Act for the 6 , 

an appeal is a ‘judgment’ within 
clausa 15 of the Letters Patent ^ 

High Court and is appealable 
The words “practice of the High m 

Explanation to section 5 of the 

extend to all the habits and customs of the Court 

in dealing with the litigation it. jj he l^it 

of time for an appeal in the High Cour is par 

of the practice o? the Court, 

practice may be regulated by a Statute, ■, 

Limitation Act. . _, 

An application for leave to bpvond 

Majesty in Council was filed ^ few day ^ .j 
limitation owing to the wrong j .^^ho 

lawyers whom the appellant f ^ 920 ’ 

in ignorance of the passing of Act XXVl of 


told him that the limitation for making the applica¬ 
tion was six months instead of ninety days: 

Held, that there was sutlicient cause forextending 
the period of limitation under section 5 of the 
Limitation Act. 

Per .Marten, J. - Tlie mere fact that it is Counsel 
who makes a mistake does n»»t necessarily protect 
his client against the consecpiences of liis blunder, 
but on the oilier hand ihe fact that the mistake is 
one made by Counsel is not necessarily fatal to his 
client. 

In India litigants are treated witli more indulg- 
enc? in the matter of time than in England. 

Per Pratt, J.—\ Court of Appeal should always 
be slow to reverse the decision of a lower Court 
made in the deliberate exercise of a di.scretion 
entrusted to it bv law. But the rule is not absolute 
and the fact that there was a ditYerence of opinion 
between the .ludges of the lower Appellate Court 
is a circumstance wiiich entitles tlie Appellate 
Court to substitute its own discretion for that of 
the lower Appellate Conii. if it thinks it was 
wron^'lv exercised. B N.'U>i.''D,\s JIotil.vl r. Nilaji 
Morab.v Naik. 2C Bom. L. R. .395; 48 B.-112; (1924) 
A.I. R. tB )399 862 


_S. 6, Sch. I, Art. 181— /^.recutmn of decree 

—Application, dismissal of -Revival, applicaticn 
inr-Minor applicant- Extension of time-Dcath 
of decree-holder, whether default. 

An application for the continuance or revival of 
previous execution proceeding struck off or 
iispended for no act or default of the decree-holder 
I governed by Article 181 of Schedule I to the 
.imitation Act. Such an application is substantial- 
r an ajiplication for the execution of a decree 
•ithin the meaning of section 6 of the Limitaticn 
ct which protects a minor applicant so long as 
le'disabilitv continues, and postpones the cem- 
lencement of the period of limitation till the date 
n which such disability ceases. 

The principle of forfeiture of rights m conse- 
uence of a default in procedi l e by a party to a cause 
1 a principle of punishm- nt in respi ct of sucli 
pfault and is inapplicable lo the case of a parly 
ho is'dead, for death cannot be ranked under 
le cateii-ory of default. 0 Akiitar IIi-ssain v. 

irDHATALUlE)24. A. I. R. (O.j 31; II 0. L. J 

775 

_g 14 . See Civil Pkocedurr Oodk, 0. II, 

R 2 286 

J_ 9 15 - Cii'il Procedure Code (ActV of 

1008), 0. XXI. r. 5S (1) Execution of decree 
--Attachment of decree—\oiicc to executing 


Section 15 of the Limitation Act applies only to 
an absolute stay and not (o a limited stay as 
would be ordered by a notice under O. XXI r. 5.> 
n) (5) of the Civil Procedure Tode. Such an order of 
Htav does not prevent either the holder of the decree 
Rouffht to be executed or his judgment-debtor frem 
fl-kin" to execut-^ the original d-cree and does 
not therefore, interrupt the r inning of tune against 
them. B CHASBASAPPA Nagapp* Haver, r. Hol.bapappa 
Kasappa Motibennue, 26 Bom. L. R. 317, 48 B 
18lf*(r924) A. I. R. (B.) 383 2 39 
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Limitation Act— contd. 


Limitation Act-contd. 


-S. 15, Sch. I, Art 182 (5i. See Civil 

Procedtrk Cohe, s. 11, Expl. IV 103 

-S. Civil Procedure Code (.Ic? V of 


]0OR),O. XXI, r. 00 - Execution of decree—Sale, 
application lo set asitle Limitation Ermid /»// 
decree-holder, effect of. 

A decroo-liolder wlio is once aniltv of fraud in 
bringing alioiu an execution sale and keeping llie 
judgment-debtor in ignorance of it, must siiowthat 
0 )>poi’tunity Avas offered to the judgment-debtor 
to discover the fraud and that the fraud was in 
fact (lisi)elled subsequent to the sale. Otherwise 
the fraud once committed wouhl continue and the 
jutiginent-debtor would be entitled to the benelit 
of the provisions of section 18 of the Limitation 
Act in making an application for the setting aside 
of the sale. Pat Jwala Prasad Th^kcr Mahtox v. 
JitAMAx ^Iaht«'S', 5 P. L. T. 200: dOlOl A. 1. R. 
(Pat.) li)G 761 


- S. -Suit harred hp time - F\ and, proof 

of Knowledge (>f plaintiff Hnrdenof prooi. 
When a suit is on the face of it barred, it is for 
the iilainiitY lo prove in the first instance the 
circumstances which would prevent the Statute 
from having its ordinary elYect. A person who in 
such ciivumslances desires to invoke the aid of 
section 18 of the Limitation Act must establish 
that there has been fraud, and that by means of 
such fraud, he has been kept from the knowledge 
of his right to sue. Once it is established, the 
burden is shifted on to the other side to show that 
the i)lainliff had knowledge of the transaction 
beyond the period of limitation. Siudi knowledge 
must be clear and delinite knowledge of the facts 
constituting the particular fraud. N Ramachan’Dra 
i>. Haudko, 20 N. L. R. 23; (192-lj A. I. R. (N.) 
04 590 

- S. ^9- Acknowledgment Accounts, suit 

for- Admission that accrnints must be taken. 

In a suit for the balance due on taking accounts, 
an admission that accounts must he taken and 
settled would he a pertinent ackiK.wledgment. IVl 

H. Ki’MARAswAMi V. M. Narayan’a Rao, 4G .M. L. J 
468; 34 iM. L. T. 200; (1!)24) ^f. W. N. 3r)5: 19 

I. . W. 083; (1021) A. I. R. (M.UilO 355 

- S. 19 • - Acknowledgment Linbilitp - • 

Bin den of proof. 

Where some property or right is claimed against 
the maker of an acknowledgment under section 
19, limitation Act, it is immaterial whether at 
the moment of his making the acknowledgment, 
the claim (*ould liave been enforced against him, 
as against him the acknowledgment is surticient. 

If a person, who has prima facie no business to 
make an acknowledgment, makes it, the burden of 
proving why the acknowledgment was made lies 
upon him. But if the acknowledgment is alleged 
to bind other persons, the person so alleging 
should prove some sort of agency and authority on 
the part of the maker of the acknowledgment. M 
AIalladi Krishn'ayya v. Ton'depi* Ven'K.\tappayya 

940 


- S. 19 —Acknowledgment of liability — 

Acknowledgment written by agent bearing name 


of principal, whether sa^cient—Authority .to 
acknowledge liability. 

A letter acknowledging liability for a^ebt written 
by the munim of a hrm and l>earing no other 
.signature than the name of the firm in the head¬ 
ing of the letter is .sufficient to come within the 
me.ming of section 19 of the Jjimitatiou Act pro¬ 
vided the munim was authorised to make the 
.acknowledgment. 

Tlie mere fact that the munim used to write 
Liters on behalf of his principals is not sufficient 
in law to enable the Court to infer that he was 
an authorised agent for the purpose of making an 
acknowledgment <*f liability. A Uma Shanicvr r. 
CioniND Nar.\yvn.22 A. L. J. 807 6 

-SS.19, 31 - -"Pi-escribed," meaning of — 

.Suit on mortgage-- Period of limitation, extension 
of Mortgagor, acknowledgment by. 

'I’he woid "prescribed” in section 19 of the 
Limitation Act means "prescribed byany law for 
t!i? time being in force” and is not limited to the 
perioii prescribed in the First Schedule of the 
Act. 

PhaintifT sued on foot of a mortgage on the 2nd 
January 1919. I'he mortgage was executed in 
1889 and the suit would have been time-barred but 
by operation of section 31 of the Limitation Act, 
1908, the period of limitation was extended to the 
8 th August 1010. Before its expiry the mort¬ 
gagor made an admission of liability on the 24th 
January 1910: 

llcld, tliat this was a good acknowledgment 
within the meaning of section 19 of the Act and 
the suit was, therefore, within time. A Hauish 
Chandra i\ Kastola Kunwar 743 

-Sch. ), Arts. 10, 113. 5ee Transfer op 

Pkopkrty Act, ss. 10, 14 962 

-;-;—Art. M-Claim petition decided 

against minor- Suit — Limitation-^-Civil Pro¬ 
cedure Code (Act V of 1908), 0. XXI, r. 63- 
(riiaidian and ward—Suit instituted by guardian 
bona fide-Sait dismissed--Xegligence of 
guaidian. 

w’lisn an order under section 283, Civil Pro¬ 
cedure Code (Act XIV of 1882), is made against 
a minor, a suit in respect of that order ought to 
1 ).=* filed within one year of his attaining majority 
under Art. 11 of Sch. I to the Limitation Act. If 
such a suit is filed within one year from the date 
of the order by the minor s grandmother and it 
is dismissed, this cannot extend tire period of 
limitation. 

If the guardian of a minor without taking into 
consideration the legal aspect of a case, but acting 
6ona fide, institutes a suit on behalf of the minor, 
he is not guilty of gross negligence even though 
it would have been to the minor’s advantage if 
he had not instituted the suit. M Subblvh Panda- 
ram V. Arunachala Pandaram 992 

-;- Art 31, applicability of-Suit by 

eonsignor against carrier—Limitation applicable. 
Article 31 of Sch. I to the Limitation Act applies 
equally to a suit by a consignor as well as by a 
consignee. A suit, therefore, by a consignor of 
goods against a common carrier to recover damage^ 
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Limitation Act'-contd. 

lor non-delivery must bo hrous:lU within the peri<><l 
prescribed by that Article. C V.m.ly Maiiomi-p r 
r?RPBRi-\sn S. Navi«.\tion' (’<•., 27 (V W. X. SOh; 
(1924) A. 1. U. (0.) n:\ 612 

•- Sch. I, Arts. 39, 49 Cattinn htc Ines 

and remoi'itu/ them- Suit J*n luilin*' 

Nature of chiim, Imw dcli-rmiuetl- C>oiiiieiisation 
paijahlc. 

In determining the nature «)f the claim, or 
finding out the Article by which it is governed, 
it i.s the nature of tlie cause of motion I’allier tlmn 
its form which has to be looked t«» ami which 
determines tlie ni)i)licability of the |•!lrti<•^>l:lr 
Article of the .Statnlo of Limitation. 

A right in the trees standing on tli<‘ land as 
well ns a right to the future cn^ps ('/ trees is a 
right in imnitweabh* property, and any infiinge- 
ment of such a right is an infringement of a right 
to or n wrong done to immoveable projjerty. 

A suit for damages sustained by the plaintiflf 
on account of the defendant cutting i)laintilt.s 
valuable lac producing trees and removing the 
same is ])rimarily a suit for compensation 
for “trespass upon immoveable ])roperty’ and is 
governed by the three years’ rule laid down in 
Articles 39 and -19 of the Limitation Act, Hch. 1. 

The compensation payable; to tlie plaintilY has 
to be determined witli reference to the rights 
which he as proprietor of the trees lias^ lost fm‘ 
ever. N NARB.\DAPKASAn r. Akbar Khan. 20 N. U 
K. 80; (1921) A. I.R.iN.) 12r. 769 

- Arts. 62,116-rm‘ -fer of Pto- 

periy Act (IV of 1882), s. f.x) RegisUud 
sale-deed - Failure of seller to pass good title 
■Suit fo7' refund of pin chase-moncy—Limita¬ 
tion. 

A suit by the plaintiff to recover possession of 
propelty sold lo him by the (iefendiml and, in tlie 
alternative, for a refund of the purchase-money, 
on the footing that at the date of the sale the 
defendant had no title lo convey is. wliere the sale- 
deed has been registered, governed by Article lit* 
and not by Article C2 of Schedule I to the Limita¬ 
tion Act. . 

PerRteftardaon, J.—Under section i>o i2> of llie 
Transfer of Property Act. the conveyance itself 
imports a covenant of title in the absence of an 
express covenant, and a suit for refund of pur- 
chase-money where the seller is unable lo pass gt;ocl 
title, mav be regarded as a suit for damages i«ir 
breach of this covenant. The limitation for such 


Limitation Act -contd. 

My virlue of a compromise decree plaintiffs were 
dcclai’cd owners of certain iu'oj>C'rty on jiaymcnt of 
a .‘Jum of money. Having paid the money they 
oblainc*! po.s.session of I lie jiroi>er!y. iSiilxscqiiently 
on being ilisjiosswsi'il from a poiiioii «if tlic p-ro- 
perty they .‘•iicd for recovery of 1 he enl ire considcj-a- 
t ion inoncv: 

llchl, the cas<‘ was luit <»nc <'f failure of con¬ 
sideration hut one of mere inadequacy of con 
sideration and Article 97 of Schedule 1 to tlie 
Limitation Act wa.s not ajiplicalile. O Kaui.m 
Ml X r. Aimri- Wahih Ku.in. II O. |y. .1. ;’2;): JO 
O. A A. L. H, 970 81 

- - - Sch. I, Art. 113. .sVe Si'Ia'ii-k- i'kktorm- 
ANCK 658 

-Art. 114. Sec rONTRACT Act, 

.s, I.“», 1 . 1 ' 213 

-- Ars, 120. Si’c Foiik.st land.s 

835 

- - Art. 125. See Hindi" Law— 
A/.iI'Nation 554 

-.— Art. 134. See Dkkkm.w Ac.ri- 

cri.TruisTs’ Ri:lii-f A^t, s. IoD 763 

— Arts. 134, 148 Mortgage— 

Trasferee from moitgagee ■ Good faith Hedemp- 
(itoi, suit for- Limitation. 

It is only a l>ona fide ti*ansferoe fi"om a mort- 
gaijee wlio can claim the protection of Article l.'M 
of Schedule I lo the Limitation Act. In the 
absence of good faith, a suit against him by the 
mortgagor to redeem the mortgaged properly would 
he governed by Article 118 of Schedule I to the 
Limitation Act. L R.u S.Miia Pandit ^VAZIR Chand 
r. X.\Tur Ram, fi L. L. .1. lal: 11921) A. I. R. (L.) 
1(».N 321 

- .Art. 164- Civil Procedure Code 

^^ct \ of P.inS), O. JX. i. Id. (). XXi,r.r,(), 
(). XXXl.ir. ].d,(S Suit (igoi7}.<,t ^fiim - Rx parto 
device- -Application to set aside decree Limita¬ 
tion Device against firm Liability of pnrtneis 
Dissolutionof tinii pendente lile, effect of. 
Where a suit is hrouglit against a firm and an 
ex paite decree is pa.ssed against the firm, the only 
wav in wliich such a decree can he set aside is on 
the ground that the summon.s was not served on 
the firm. An application to set aside such a decree 
niusl be made within thirty day.s of the date of 
the decree, within the meaning of Article KiJ of 
Schedule I to the Limitation Act. 


___ . . Per Macleod, C. ./.— It can never he said that 

a suit, where the conveyance is a /’^S^stered one, ^ decree against a firm is ex parte against one 

is that prescribed by Article 116 of Schedule 1 to tlie jpe partners in the fim because he has not 

Tamifflt.irtn Act C Injad Ali V. MOHINI Chan'DRA appeared. 

In answer to a suit against a firm a partner in 
the firm can enter appearance in his own name 
and can file a written statement, and eacli 
partner can file a different written statement 
taking up different defences, but tJie proceediiigj 
continue against the linn, and it can only be 
decided in execution proceedings, whether a 

_Art Q 7 aoDlicahility of-Con- particular partner can be personally liable to satisfy 

, si^rati^, failure of—Dispossession from portion ^eerg^ as^^apasj^ to'^s^tiefy 

0 /. purchased property. ^ * 


Limitation Act. C Injad ,i,o 
Adhikari, 27 C. W. N. 1025; (1924) A. I. R. 

____Art. 89. See Civil Procfdi'RK 

Code, O. VIII. r. 2 

-Art. 90. See Principal and 
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Madras District Municipalities Act—contd. 


it. but a partner's own private property is not 
liable to be seized in execution unless the plaint¬ 
iff served the summons on him, or unless he can 
1)3 brfiuffht within the provisions of 0. XXI, r. 50 
of the Civil Ibocedure (’ode. 

Where a suit is brought against a lirm and the 
lirm is rlissolved during the pendency of the suit, 
the plaintiff can still proceed against the firm, 
but he cannot proceed against any jmrtner in¬ 
dividually, if he knew the lii-m had been dis¬ 
solved before proceedings had been taken. B 
Ai)ivn:pPA Shidlinc.appa Hanchimal v. PRArT.ri Moiiax- 
ji Louana, 2(1 Bom. L. R. .W; <I02P A. I. R. (B.) 


773 

- Sch. I, Arts. 166, 181. See. CtviL Pro- 

CEDTHE Code, s. -17, 0. XXI, rr. 22, DO 92 

-Art. 181. See Civil Procedure 

Code, 0. XXXIV, rr. 7 (n, 8 (-li 706 

—--Art. 181. See Jidiciai, Com¬ 
mittee Act, .s, 2;1 85 

Lord Cannlng’3 Proclamation of 1858. See 
OuDH KvSTates Act, ss. 8 , 10,14, 15, 22 333 


Lunacy Act dV of 1912), ss. 3S, 62 —Inquisi¬ 
tion, application for—Procedure ~ Comt, duty of. 

To have an inquisition into tJie state of health, 
the state of mind, the state of property and general 
capacity of a person under .section 38 or section 
G2 of the Lunacy Act, is a thing which affects that 
parson so prejudicially that it ought not to be 
taken except it be lirst ordered upon a careful con¬ 
sideration of evidence. 

Nothing is contained in the Act it.self to direct 
or guide a Judge as to liov.' lie shall consider 
applications for an inquisition and probably no 
rules exist for dealing with tlie matter; hut ordinary 
common sense would appear t .i dictate to a tribunal 
before whom such an application comes that care 
should be exercised in a painful matter of this 
kind namely, an inquiry into u man'j or woman’s 


state of mind; specially in the case of people in 
comfortable circumstances who merely wish to 
lead a quiet life, care should be exercised that 
they are not suddenly tiuug without sufficient 
reason into an elaborate inquisition which after 
nil is nothing more or less than a trial involving 
sometimes the history of a person's life back for 
many years, medical evidence, and all sorts of 
family witnesses. C Muhammad Munwar Sultan 
V SII.VMSUNNISSA Bec.um, 28 C. W. N. 513; 51 C. 480; 
(im) A. I. R. ((1)058 7 9 8 


Matiras Civil Rules of Practice, r. 161 (3). 

See Civil Proledure Code, s. 11, Expl. IV 

103 


Madras District Municipalities Act (V of 
1920), ss. 9, 303 (2) (4) -Madras Municipal 
Election Rules, r. 17 (1)--Ballot papers marked 

with voter's number, validity of -Election roid _ 

Procedure—Fresh election. 

Where at an election lield under the Election 
Rules framed under section 303 (2) of the I^Iadras 
District Municipalities Act of l‘)20, the Polling 
Officer, when giving out the ballot papers to the 
voters, put on the back of the ballot papers not 


only the serial number but also the voter’s own 
number on the electoral roll: 

Hefd, (1) that the voter’s number on the back 
of the ballot paper is a mark withiti the mean¬ 
ing of rule 17 (1) of the Rules by*Avliich the 
voter may be afterwards identified and the ballot 
papers were, therefore, invalid ; 

(2) that all the votes cast being invalid, no 
proper election had taken place. 

S.^ction 0 of the Madras District Municipalities 
Act is not applicable to a cass Avhere an election 
has taken placa but has been afterw’ards declared 
void and the retiring councillor cannot, in such, 
a cas3, be declared to have been re-elected. A 
fresh election must, therefore, be held in such a. 
case. 

Rule 17 does not require that the identification- 
shall be made but merely that there is a possibil¬ 
ity of such identification by reason of the mark. 
M Srthurama Mudaliarr. Makgala: Goundab, 46 
M. L. J. 404; 34 M, h. T. 204; 19 L. W. 632; (1924) 
A. I. K. (M.) 764 401 

- — S. 303 (2) (b), rules framed under, r. 

C)-Civil Procedure Code (Act V of lOOS), $s. 

V. 2—Election petition — 
Civil Procedure Code, applicability of—Elected 
candidates, whether can act pending enquiry- 
injunction, interim—Jurisdiction of Court to 
grant injunction—Inherent power of Court. 

The application of the Civil Procedure Code to 
election enquiries is definitely restricted in'r. 6 of 
the Madras Municipal Elections Rules framed 
under section 303 (2) (6) of the Madras District 
Municipalities Act to the trial of suits. 

An interim injunction can only be within the 
jurisdiction of the Judge holding an inquiry into 
an election petition if that injunction is for the 
purposes of and in furtheranc3 of the trial which, 
he is conducting. If a Court cannot act under 
section 94 and O. XXXIX of the Civil Procedure 
(>ode, section 151 of the Code does not extend 
its powers. 

Under the Madras Municipal Election Rules 
framed in accordance with section 303 (2) (6) of 
th3 Madras District Municipalities Act of 1920, a 
Councillor whos3 election is impugned on account 
of alleged irre^larities in the election is entitled 
to sit in Council till his election is set aside by 
the Judge on inquiry. 

Under rule 6 of the JIadras Election Rules, a 
District Judge inquiring into an election petition 
has no jurisdiction to grant an. interim in¬ 
junction restraining - an elected candidate from 
taking his seat pending the disposal of the elec¬ 
tion petition. 

The expression "procedure applicable to the 
trial of suits" in rule 6 of the Madras Election 
Rules does not attract the provisions of section 
94 or 0. XXXIX of the Code of Civil Procedure 
to an election inquiry under the Act, nor has 
the Judge any. inherent power to issue an -in¬ 
junction. M Vf.xkatasubriah Chettiar V. Sbsha 
Aiyar, 20 L. W. 148; (1924) M. W. N. 538; 47 
M. L. J. 201; 47 M, 7C0; (1924) A. I. R. (M.) 797 

664 
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-S. 303 (2) (4), rules framed undi'r, rr. 

IJf, 17—Municipal Election Ballot papeis 
initialled and jna}kcd tm face, validitu of hleii- 
tification of voters Marlcinif itf ballot papeis, 
rule reqiiirinfi, irhether ultra vires. 

Whereat a Municipal Klection held under Rules 
framed under section 30<1 (2) (J) of tlic Mafirus 
District Municipalities Act of 11)20, the Pollin*; 
Officer initialled the ballot papers not only on the 
back as directed in Rule 14 (1) but also idaced 
his initials on tlic face of the Viallot papers: 

Held, {!)■ that the action of the Pollins; Offic^u' 
did not per sc contravene Rule 11 (1) of the 
Rules and did not invalidate the votes: 

(2) that such act did not in any way facilitate 
tha identification of the particular voters and con¬ 
sequently the provisions of Rule 17 ili were not 
infringed thereby. 

Where the serial number appealing in the 
counterfoil of the ballot papers was printed not 
only on the back of the ballot ]>apers but also 
upon the face, although the form prescrihed 
under the Rules distinctly stated that the num¬ 
bers shall be printed only upon the back : 

Held, that the number was not a mark by 
which the voters could be identified within the 
meaning of Rule 17 (1) and the placing of the 
number on the face of the ballot papers did not 
invalidate the votes. 

It must be only from the mark itself that the 
means of identification must be obtained so as to 
constitute a violation of the secrecy, within the 
meaning of Rule 17 (1) of the Madras JIunicipal 
Election Rules. 

The rule providing for the marking of the 
serial number on the back of the ballot paper is 
a reasonable one made for the identification of 
the ballot paper and for the prevention of inser¬ 
tion of false papers and is not ultra vires of the 
Government. M Viswanatha Pillai v. Pkriasami 
PiLLAi, 46 M. L. J. 191: 34 H. L. T. 207; 19 L. W 
633; (1924) M. W. N. 631; (1924) A. 1. R. (M.) /6G 

O / w 

Madras Enfranchised Inams Act ^«V of 

1862), operation of. See Ina.\i 557 

Madras Enfranchised Inams Act (IV of 
1866),operation of. See Inam 


Madras Inams Act (VIII of 1869), 
iSee Inam 


operation of. 

557 


Madras Municipal Election Rules, r. 17 (1). 

See Madras District Mumicipalitibs Act, ss. 9. 

303 (2) (4) 

Majority Act (IX of 1875), S. 2 —''Acting in the 
matter of dourer," meaning of—Muhammadan 
minor, whether can enter into contract for dower 
—Contract Act (IX of 1872), s. II. . 

The words in section 2 of the Indian Jlajonty 
Act ‘ to act in the matter of dower ’ mean to do 
all acts in relation thereto, including entering 
into a contract for payment of dower, which are 
permissible under the personal law of the party 
free from the restriction of age put by the Indian 

Majority Act. . , 

Ssetion 11 of the Indiiin Contract Act docs not 

tnilitato against this view, 


If a Muhammadan minor who is a major bv his 
personal law but a minor under the Indian Major¬ 
ity Act enters into a marriage, as he is capable 
of doing, lie must enter into a <-ontract for pav- 
monl of dower. Even if lie docs not do so, the 
law will pi-,‘siime such contract. 

Section 2 of the Indian Majority Act lias reserv¬ 
ed to tho.v.- who liavc under llieir personal law 
attained majority but have not yet attained it under 
that Act the right to act as majors in matters of 
marriage and ilower and the fixing of the amount 
and nature of dower is an act in the matter of 
dower. C Mozh.\ki-l I.slam c. Ahull Ga.ni 914 

Malicious prosecution— as to who is pro¬ 
secutor- Evidence lecorded in criminal proceed¬ 
ings can be treated as evidence in civil case with 
consent of parties. 

In a case of malicious ])rosecution the question 
is who was tJie prosecutor?—and the answer must 
depend upon the whole circumstances of the case. 
The mere setting of the law in motion is not the 
criterion: tJie conduct of tJie complainant before 
and after making the charge must also be taken 
into consideration. 

The foundation of tlie action is malice, and 
malice may be shown at any time in the course 
of the inquiry. Therefore, though technically the 
prosecution may not have been instituted on the 
<*ompIaint of a person yet if lie took a most active 
part in carrying it on, engaged a Pleader at his 
c.Kpense to assist the Piosecuting Inspector, and 
through this Pleader himself controlled the ex¬ 
amination and cross-examination of the witnesses 
in the case, for all practical purposes he is the 
prosecutor. 

As a general rule a record of evidence given 
by a witness in the previous judicial proceeding 
cannot be used as evidence in a subsequent 
judicial lu-oceeding between the same parties, 
unless, the conditi<ms wJiich are specified in 
section 33 of the Indian Evidence Act exist. Rut 
when in a civil suit tlic parties have agreed to 
the admission of such evidence, the irregularity 
of procedure is cured. 

A civil suit is a proceeding inter parties and as 
parties can by consent settle its final result by 
having a consent deci'ee passed, there is no reason 
why they should not be permitted to consent to 
treat something as evidence of a relevant fact 
whicli if may not otherwise be : and when the 
Trial Judge has admitted and acted upon such 
evidence it is noi only proper evidence but the 
parties ought not to be allowed to object to its 
admissibility in appeal. 

Where the ivhole result of a civil case can be 
determined by consent of the parlies, it is equally 
open to them to agree to treat statements as 
evidence which might not otherwise be so. A 
Radha ICisiian V. Kbdar Natii, 22 A. L. J. 761 874 

Minor, defendant—Guardian ad litem, appoint¬ 
ment of—Notice to person in charge of minor, 
absence of, effect of. See Civil Pkocedl’hb Code, 

O. XXXII. HR. 3. 5 541 

Mortgage—AdueriJe possession of inorigagee 
against martgagov—Hival mortgagors—Possession 
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Mortgage— contd. 


Mortgage— coucld. 


of mortgageen, ichetkcr adverse ^ against each 
other—Plea of adverse possession—Right of 
Court to raise suo moto. 

The possession of n mortgagee is not adverse 
to his mortgagor. But where there are rival 
mortgagors, the possession of their respective mort¬ 
gagees cannot but be mutually adverse. 

A Court is justitied in raising sao moto the plea 
of adverse jK).sscssion as the point is one of limi¬ 
tation. O K.\m Chiiou Baksh r. Ram Surat 582 


-, agreement to 

agreement, whether 
Kelief Act, s -12 


lend money on--Suit on 
maintainable. See Specific 

5 


-I)V moml>er of joint family--Sale of 

equity of rcdemi>tion -Suit to redeem mortgage— 
ihmiiatiou. Sec Dekkhan'A ouicuLTURlsTS' Reliei- 

Act. s. 1j D 763 


—- Interest, whether charge upon property. 

The mortgagee in the absence of any contract 
to tlie contrary is entitled to treat the interest 
due under tlie mortgage as a charge on the estate. 
P C Ga.voa Ram v. Natha Sixuh, (1924) A. I. R. 
(P, (’.) 183; 22 A. L. J. 088; 47 M. L. J. 64; 20 
L. W. 101: 20 Bom. L. R. 750; 10 O. & A. L. R. 
771; 35 M. L. T. Ill; (1924) M. W. N. 599; 2 P. 
L. R. 257; 11 O. L. 3. 531; 5 L. 425 820 

- yiortgagce in possession—Government 

revenue and cessess, Uabiiily to pay- Rcdemptioti 
— Accounts—Oudh Local Rates Act (III of 1878), 
s. -5--3/orff;af/ee in possession, whether landlord. 

In British India, a mortgagee in possession of 
immoveable property under a mortgage made 
before the Transfer of Properly Act came into force, 
was, under the ordinary law then in force, bound 
to manage it as a person with ordinary prudence 
would manage it if it were his own, and, unless 
there was an agreement to the contrary with the 
mortgagor, he was bound to pay out of the income 
of the property, the Goveniment land revenue which 
might during liis possession be assumed upon it, 
and such charges of a public nature as might 
accrue due in respect of the property and be 
payable by the person in possession of the rents 
and proiits, and was not entitled to charge such 
payments against his mortgagor in the accounts. 

A mortgagee in possession of the mortgaged 
property is the “landholder” within the meaning 
of section 5 of the Oudh Local Rates Act. P C 
Abid Husain Khan r. ICvniz Fatima, (1924) A. I. 
R. (P. C,) 102; 10 0. & A. L. R. 281; 22 A. L. 
J. 284; 31 M L. T. 78; 19 L. W.' 703; 46 A. 269; 
27 0. C. 72; 11 0. L. J. 427; (1924) M. W. N. 
657 1 01 9 


•- Moi'tgagee — Redemption — Advei'se posses¬ 

sion. 

A mortgagee cannot deny the right of the 
mortgagor or his successor-in-interest to redeem 
the mortgage so long as the equity of redemption 
subsists nor can he set up or acquire title by 
adverse possession so long as the right to redeem 
subsists and is not barred by limitation. A 
Bakiia yiNuu V. Ram Nauain Singh, 22 A. L J. 
905 935 


-of moveable property not in existence, 

validity of. See Transfer op Peoperty Act, s. 

100 297 

-— Prior and subsequent mortgagees—Inter¬ 
mediate mortgagee, failure of, to appear and 
contest suit by prior mortgagee, e-ffect of — Pri¬ 
ority. 

Where a prior mortgagee takes a subsequent 
mortgage in renewal of the prior mortgage and 
sues on the basis of both of them claiming to be 
redeemed by an intermediate mortgagee and the 
latter omits to appear and assent his own priority ^ 
over the plaintiff and does not raise any contest' 
in the suit he is not thereby precluded from 
suing to work out liis own rights on foot of his 
mortgage in a subsequent suit of his own. N 
Laxman V. Janoo 389 

- Redemption, right of ■ Stipulation nullU 

fying right, whether enforceable—Long tei'm, whe¬ 
ther clog on redemption—Transfer of Property 
Act (IV of 188:1), s. 60. 

The right of redemption is an absolute right 
provided by section 60 of the Transfer of Pro¬ 
perty Act, and no contract which is designed to 
take away that right can be enforced. 

Any stipulation in the deed itself which is 
likely to nullify the right of redemption must be 
treated as a clog on redemption. - 

Where the term of a mortgage has been fited, 
there can be no redemption within that period. 

A term of sixty years in a mortgage is not a 
clog ou redemption by itself. A Nabain v. Ja^n 


- Redemption, suit for—Burden of proof-^ 

Admission of defendant, effect of. 

Where a plaintiff in a suit for redemption of a 
ortgage fails to prove the mortgage on which 
3 relies and which he alleges in his plaint he 
innot succeed upon the mere fact that the . defend- 
It admits that he is the mortgagee of the land. 
Jagjiwan Singh v. Gajraj Singh, 10 0. & A. L. 
. 298 . S43 

•, suit on—Plea of legal necessity, scgie 


of—Rate of interest—Burden of proof. 
Pleadings 

-void, possession under—Mortgage, oon- 

verted into sale, void—Possession,- whether 
adverse—Redemption, right of. See 

Muhammadan Law —Representation of family I 
doctrine of, whether recognised.^ 

In Muhammadan Law, there is no represent^ 
tion of the family as under the Hindu Law. C 
Lukhan Chandra Mondal v. Takiu Dhali, 39 C. 
L. J.- 90; 28 C. W. N. 1033; (1924) A. I. R- (Oj 


-Dower debt, nature of — Husband's estate, 

possession of^Consent of heirs. 

The widow of a Muhammadan of the Sunni 
School has for her dower the rights of an ordinary 
creditor and can be given, only by the consent or 
her husband or his heirs a right to possession o* 
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ths estate until by the rents and prolits the 
debt is liquidated. C Sahu Him r. Ismail Siikikh, 
27 a W. N. 1013; 51 C. 121; U024) A. I. K. (C.) 
508; 40 C. L. J. 171 294 

- Dower— • Wiihnv's -Charge- 

Decree for mesne prolits against hushand's estate 
—-Precedence of widow's elaiin - Widoic fotcslall- 
ing other creditors- Fraud - Suspicion Legal 
testimonij. 

A Muhammadan wiefow has a right to jiay 
ment of her dower debt. 'Dial riglU does not 
amount to a charge on the i>roperfy, but if the 
widow is in possession at the deatli of lier lins- 
band, she is allowed to retain possession until the 
debt is paid. 

A Muhammadan widow is a creditor of her sons 
to the extent of her dower-debt and lier right, 
which is created on the date of her marriage, must 
have precedence over the right of a jx-rson Avho 
subsequently obtains a decree for mesne protits 
against the estate. 

If a widow wishes to forestall other creditors 
and obtain what is due to her iirst, there is 
nothing fraudulent in her action in cai rying such 
a wish out. 

A Court’s decision must rest not upon suspicion 
but upon legal grounds establisiied by legal testi¬ 
mony. O Zamin Husain Khan r. Tasauduq Ali 
Khan 692 

-Gift — Possession, transfer of — Properly 

in possession of mortgagee. 


A Muhammadan father made a gift of a liouse 
and a piece of land in favour of his daughter 
by registered deed. The land was in posses.sion 
of a mortgagee. Possession of the liouse was 
transferred to tlie donee immediately and she was 
directed to take possession of the land on redemp¬ 
tion. After the donor's death the donee got posses¬ 
sion of the land from the mortgagee in pursuance 
of the gift: 

Held, that the gift as a whole should beaccepleil 
as satisfying the essential condition as to tho 
transfer of possession in pursuance of the gift. 


Queere:—Whether the equity of redemption in 
property wliich is in the possession of a mort¬ 
gagee can form the subject-matter of a valid gift 
according to Muhammadan Law. B Hasiiimui 
Yakcbsaheb Beg v. Ajamatui Maktcmsaheb Bf.g, 
26 Bom. L. R. 337;48B. 396; (1924) A. I. It. (B ) 
410 208 


-Guardian, de lacXo—Alienation of 

minor's property. 


Under Muhammadan Law a person who has 
charge of the person or property of a minor without 
being his legal guardian and who may, therefore, 
be conveniently called a de facto ^ardian, has no 
power to convey to another any right or interest 
in immoveable property which the transferee can 
enforce against the infant; nor can such trans¬ 
feree, if let into possession of the property under 
such unauthorised transfer, resist an action in 
ejectment on behalf of the infant as a trespasser. 
L Muhammad Saddiq v. Khuda Bakh.sh, 6 L. L. J. 
J27; (1924) A. 1. R. (L.) 564 «06 


Muhammadan Law—contd. 

- Inheritance of inherit¬ 
ance -- Ijcgucsl as to more than onc-thiid of 
property Begnest to heir—Consent of heirs 
-Divorce in death-illness Widow, rights of 
— .Miuz-ul-maul, what is—Limitation ActfJXof 
lUOS), Si-h. /. ,lr?. IdL applicutio7i of -Undivided 
property of Muhammadan family— Suit to recover 
share Joint family," meaning t>f. 

A transfer or a renunciation of a right of inherit¬ 
ance before it lias vested is prohibited under the 
Muhammadan Law. Rights of inheritance only 
ari.se after tlie death of the person whose estate is 
in question. A Muhammadan cannot renounce his 
right <.f inheritance before that right has become 
vested by the death of tlie person to whom he is 
entitled to succeed 

A beiiuest by a Muhammadan can only take 
effect to ttie extent of one-third of tlie net assets 
remaining after payment of liis funeral expenses 
and debts, unless the excess is rendered valid by 
the consent, given after the death of tlie testator, 
of the inheritors whose rights are infringed 
theivliy, and a bequest to a jierson entitled to 
inherit is void unless the other inheritors give 
theii* consent, after the death of the testator, to 
its taking effect. 

A divorce pronounced by a Muhammadan in 
death illness or mnrs-til-mnul does not deprive 
the widow of her light of inheritance, where the 
liusbaiid dies during the period of her iddul. 

In order to establish marz-ul-maut there must 
he present at least thne co.iditioiis, to) jjroximate 
danger of death, so that there is a preponderance 
of apprehension or khauf that at a given time 
death must be more jirobahle than life, (6) some 
degree of subjective apprehension of death in 
the mind of the .sick person, and (c) some ex¬ 
ternal indicia, chief among which would be the 
inability to attend to. ordinary avocations. 

A too narrow a view should not be taken of 
the doctrine of death-illness. 

Article 127 of the Schedule to the Limitation 
Act does not applv to a suit to recover share of 
umlivided i>ropcily of a family governed by 
Muliammadan Law. 'I'he words “joint family” in 
the Article qualify the word “property” and refer 
to a joint family as conceived by Hindu Law. 
They cannot apply to a Muhammadan family as 
such, wlierc each incniher holds his share in 

severalty. 

Where on the deatli of a Muliammadun, tJic 
onlvmale member of the family assumes manage¬ 
ment of the estate, tiierc being oilier females 
entitled to shares therein, tlie natural presumjition 
is tliat he enters upon the estate as agent or 
manager for them, and on his own behalf. S 
Bhaguhaui r. Khatln. 1G S. L. R. 25 118 

_ Minor, whether can enter into contract 

for dower. See Majority Act, s. 2 ^ 914 

_Wakf, constitution of - -Intention—Grant 

by Hindu to Muhammadan community, whether 

constitutes wakf. , i 

In order to con.stitute a wakf under the Muliain- 

madan Law, it is not necessary that the term 
‘wagf be used in the grant, provided from the 
general nature of the grant itself that teniu'c caa 
be inferred. 
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Negotiable Instruments Act—contd. 


Qwccre -'Whether a grant by a Hindu to a Mu- 
liammadnn community is incompetent as the 
foundation of a wai\f. P C Mahomed Raza v. 
Yadc.au Hcssain. (li)24) A. I. R. (P. 0.) 109; 7 
N. L. J. IIG; 51 C. 416; (1924) M. W. N. 447; 20 
L. W. 3; 28 C. W. N. 937 6 4 5 


- Wakf — Dedication, proof of—Burial of 

saint in plot of ?a? 2 d-Sajjadanashin xvithout 
wakf, status of. 

The mere burial of a saint in a plot of land 
and the performance of his Urs for some years 
does not convert the plot of land into trust pro- 

p?rty- 

Where a person asserts that certain property is 
wakf the onus is on liini to establish a dedication 
of the property, express or implied, to public 
religious uses. 

In the absence of a irakf, the title of Sajjada- 
nashin must be regarded as a mere courtesy 
title, L Ali Muhammad Khan v. Ali Akbar Khan, 
(1924) A. J. K. ^L.) 58 765 


-Mutwalli, who may he ap¬ 
pointed-Jneome to be applied to upkeep of 
mosque and balance to be appropriated by Mut¬ 
walli, legality of-Procedure—Final decree, date 
"fixed for passing—Decree passed before date 
fixed, legality of. 


There is nothing contrary to Muhammadan Law 
in a trust which provides that the income of the 
wakf projierty is to be applied, in the first in¬ 
stance to the upkeep of a mosque, and that the 
residue, if any, should be the remuneration of the 


Mutwalli. 

In the absence of a specific provision as to the 
appointment of the Mutwalli of a wakf, the 
descendants of the wakif have the first claim to 
be appointed Mutwallis. 

Where a date is lix?d for the passing of a final 
decree, the Court arts illegally in passing the 
final decree before the date fixed. L Zulfikar Ali 
V. Nabi Bakhsh, 6 L. L. J. 155; (1924) A. I. R. (L.) 
459 3 2 4 


Negligence, what constitutes—Perils of sea. 5ee 
Bill of Lading 154 


Negotiable Instruments Act (XXVI of 1881), 

SS. 9, 118 —Holder in due course—Presumption. 
—Burdenof proof— Companies Act {VIIof 1913), 
g gg—Manager of Bank, whether has authority 
to transfer negotiable instimment. 

Under section 118 of the Negotiable Instruments 
Act it is a legal presumption that every negotiable 
instrument is made or drawn for consideration, 
and, that every transfer of it is also for consider¬ 
ation, and further, tliat the holder of a negoti¬ 
able instrument is a holder in due course. The 
onus is, therefore, upon the person challenging the 
rights of the transferee of a negotiable instru¬ 
ment to prove facts which would show that such 
transferee is not in fact a holder in due course. 
For instance, he must show either that the holder 
received the instrument without consideration or 
that he had sufficient cause to believe that there 
was a defect in the title of Ms transferor to the 
instrument. 


The manager of a Bank has authority to make a 
valid transfer of a negotiable instrument on behalf 
of the Bank. L Hindustan Assurance and Mutual 
Benefit Society, Ld. v. Gurdit Singh, 6 L. L. J. 
183; (1924) A. I. R. (L.) 462 741 

-SS. 35, 93, 105, "106—Pro-note payable 

on demand — Endorsement—Payment by maker — 
Ca^lse of action against endorser—Delay in pre¬ 
sentation— Notice of dishonour — Endorser'suabil¬ 
ity — Limitation. 

The liability of an endorser of a negotiable 
promissoiy note arises out of the endorsement 
and not on the note. Therefore, the cause of 
action against him cannot arise earlier than the 

endorsement. , . 

A payment by the maker of a note saves limita¬ 
tion against persons liable on the note but not 
against those liable on the endorsement. ^ 

The extent and nature of the liability of the 
endorser of a note payable on demand is not gov¬ 
erned by section 35 of the Negotiable Instruments 
Act. Where a note payable on demand has been 
endorsed, it must be presented for payment within 
a reasonable time of the endorsement. If it is not so 
presented, the endorser is discharged. 

Where an endorsee presented a note to the maker 
for payment nearly nine months after endorsement 
and a part-payment of one Rupee was endorsed on 
the note by the maker rnd notice of dishoncurwas 
given to the endorsee only just before suit, in a suit 
against the maker and endorsee more than three 
years after endorsement: 

Held, that the suit was barred by limitation as 
against the endorser even if he was at all liable. 
Wl Jagannatha Redpiar V. Lakshmana Reddiar, 47 
M. L. J. 475 932 

-SS.43,44, 45, UQ~Chegue—Consider¬ 
ation—Holder in due course — Presumption — Par¬ 
tial consideration—Decree against drawer, whe¬ 
ther can be passed. 

Under section 118 of the Negotiable Instruments 
Act there is a presumption that a cheque was 
drawn for consideration, that an endorsement 
appearing on it was made for consideration and 
that the endorsee is a “holder in due course. 
The presumption is a rebuttable one and it is 
open to the drawer or the payee of cheque to 
prove that the cheque was drawn without con¬ 
sideration, or that the endorsement was made 
without consideration, but so long as the presump¬ 
tion is not rebutted by evidence it must be pre¬ 
sumed that the cheque was drawn for consideration 
and that the endorsee is a holder in due coiu^. 

Where the drawer of a cheque admits partial 
consideration for the cheque, or partial considera- 
ion is proved against him a decree can be paswd 
against him to the extent of the consideration 
admitted by him or proved against him. P-at 
Kishen Prasad v. Sassaram Lime, Ltd., 2P. L.K. 
54; (1924) A. I. R. (Pat.) 521 572 

_S. 118— Prommory note, suit on —Plaint- 

ijf abandoning recital—Consideration partly cash 
and partly by way of I'educing defendants 
liability^Proof-^Plaintifi what can recown 
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Oudh Estates Act— contd. 


Plaintiff sued to recover Us. 8.000 from the 
defendant on the basisof a promissory notecxecuted 
by the latter. Defendant admitted liavino; execut¬ 
ed the promissory iu)te Imt ilenied liaving; received 
any consideration therefor. PlaintilT thereupon 
abandoned the recital in the ])romissory m*te and 
tried to prove that defendant had got the benetit 
of Rs. 8,000 partly in cash and partly by 
reduction of his liabilities towards another tirni. 
He failed to prove the latter j)art of his ease; 

Held, that under the circumstances i>laintifl‘ was 
entitled to i-ecover only wliat had actually been 
paid by him to the defendant. A Sua-miihu Day.vl c. 
Lallu Mal, {192-1) A. 1. U. (A.)2ot> 717 

Notice, absence of Suit against Railway for 
damages for loss of goods -I’ourl holding notice 
not necessary—Revision, whether lies. t>€c Civil 
Procedure Code, s. 115 205 

-, service of--Represontalivc suit, main¬ 
tainability of— Some of several representatives 
not joining in suit—Fresh leave, if necessary ■ 
Duty of Court. 6’ee Civil I’koceduke Code, O. 
I. R. 8 26 


-, whether necessary— Denial by Railway 

Company of receipt of consignment. See Rail¬ 
ways Act, s. 77 725 

-, whether necessary—Suit against Public 

Officer—Tortious act. See Civil Procedure 

Code, ss. 80, 100 72 

Oudh Civil Courts Act iXIII of 1879), s. 17 
See Civil Procedure Code, s. 115 694 


Oudh Civil Digest, para. 272, cIs. vl, vll, 

applicability of—Concession of judgment-Com¬ 
promise after issues--Pleaders' fees, scale of. 
Clause VII of para. 272 of the Oudh Civil Digest 
applies only to cases which are decided on confes¬ 
sion of judgment made at once and not to cases in 
which some degree of contest has been made. If a 
case has gone so far as the framing of issues 
Pleaders’ fees should be charged at the full scale 
under clause vi of para. 272. O Baldeo Si.vuh 
V. Jai Singh, 10 O. & A. L. R. .‘525 504 


Oudh Estates Act (I of 1869), ss. 8,10,14,15, 

22 — Second Summary Settlememt of 1858, effect of 
—Lord Cannings Proclamation of 1858, effect of — 
Settlement of propei'ty after confiscation—Exclv- 
sive ownership—Timst created in favour of an¬ 
other, whether hinding—Trayisfer or recognitim of 
antecedent rights—Transfer in favour of imme¬ 
diate successor, effect of. 


A Talukdar possessed of the legal estates in the 
Talukdari property may bind himself by equitable 
obligations to allow beneficial interests in the same 
property in favour of a designated individual or 
in favour of a joint Hindu family of which he 
himself may be a member and that he does so in 
the exercise of his powers of alienation inter vivos 
or by making a testamentary disposition. 

Notwithstanding the strong language of Oudh 
Rstates Act, and in particular the enactment in sec¬ 
tion 10 that the Courts are to accept the lists fram¬ 
ed under the Act as conclusive that the person.s 
included in them are Talvkdars or grantees, and. 


those of section 11; the Courts may nevertlieless 
go behind the Act t(i the extent at least of recog¬ 
nising the trusts, and may give ellcct to henclicial 
titles distinct from the statutory title under the 
Act. 

Section 15of the Oudh FslatesAct as well as sec¬ 
tion 1-1 deal with cases of tran.sfers before the pass¬ 
ing of the Act as also with ca.ses after tiie i)assingof 
that Act. 

In the case of a transfer by a Talukdar, it is tlie 
(late of the transfer which counts in determining 
whether the transferee occuj)ies or not the particu¬ 
lar status assigned to Jiim by tJie provisions of .sec¬ 
tions 11 and 15 of the Oudh Kstates Act. 

The clYi-rl of the jiroclaination of Lorfl Fanning 
f)f the 15th Mai'ch 1<''5S. was to divest all liintled 
j)rop:‘ity from llic proprietors in Oudh and to 
transfer it and vest it in the Briti.sh (Jovermnent. 

A proprietor in Oudh died in 1849 and was 
succeeded by liis two .sons B. and G. After con- 
liscation of the property under Lord Canning’s 
in-oclamation, the .Second Summary Settlement of 
the estate was made with B. In 18()() lie got the 
name of G. al.so entenal in the h'hewnt in the 
column of Zamiiular as having equal share with 
himself and subsequently in the same year, when 
enquiry was made from liini by the Govern¬ 
ment as to the family custom of inheritance he 
declared that lie and liis brother were successors 
to the heritage in equal shares and that in future 
tlie descendants of tliem both would succeed ac¬ 
cording to religious ordinance and family usage. 
In 1807 G applied for partition but under a com¬ 
promise agreed to acceiU an annuity. On the 
passing of the Ouclli Estates Act, tlie name of B 
was entered in list I and list III prepared under 
section 8 of the Act. B died in 1871 and G succeed¬ 
ed to the Taluka. On the latter’s death in 1919 
a dispute arose between his widow and the 
daughter of B as to the right to succeed to the 

0 Stdt 6 * 

Held, tl) that at the time of the Second Sum¬ 
mary vSettlemcnt. after confiscation of the estate 
under Lord Canning's rroclamation, B acquired 

exclusive title to the properly: ^ ^ 

{•?) that, however. B by recognising the title of 
G as to one-half of the interest in the estate 
imposed a trust uj)on himself in favour of the 

latter to that extent; , , ,, 

(3) that thi.s trust was discharged by the com- 
proinisc under which G accepted an annuity and 
relinquished his right to jjartition, 

(4) that the compromise could not be consider¬ 
ed as a re-transfer by G. in favour of B. It was a 
recognition of antecedent rights and not a trans¬ 
fer In' one brother to the other: 

(5) that therefore, on the dale of tlie passing of 
the Oudh’ Estates Act, B was a Talukdar within 
the meaning of that Act witliout any equitable 
obligations attached to the estate and on liis death 
G was his lawful successor under section 22 of 
the Act and on the death of the latter, his widow 
wasVntitled to succ.ed; 

(0) that even if there was a transL-r in favour 
(,f G the result would be the sr.me as it would 
be a transfer in favour of the immediate succes¬ 
sor which would not take the estate out of the 
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operation of the Oudh Estates Act under section 
15 of the Act. 

Per Dalai, J. C.—Section 15 of the Oudh 
Estates Act does not apply to an estate not under 
transfer at the time of tlie passing of the said 
Act. Whatever transfers may have been made 
before the passing of llie Act, if at the passing 
of the Act, the property was in possession of the 
lalvkday- unburdened by anv tnast or vested 

intere.sta, the provisions of .section 15 would not 
apply. O iNDAit Ktar v. Nand Rani Klar. 10 0. L. 
J. 65i: (1924) A. I. R. lO.) 275 333 

Oudh Laws ActfXVtII of 1876\ s. 9. 5ec Pki--- 

RMPTIOX 33 

Oudh Local Rates Act illl of 1878', s. 5. See 
Mortcaoe 1019 

Oudh Rent Act (XXII of 1886), ss. 47, 48 - 

Oudh Rent (Amendment) Act lIV of 1921), s. /,■- 
'Payable' in section I,S, meaning „f ’ Enhancement 
of rent, illeyal Ayrcement to pay Amears, suit 
to recover, maintainahllity of. 

TJie word “payable'’ in ' s3Ction 48 of the 
Oudh Rent Act as amended by the Act of 1921 
means payable under the Act which was in force 
at the time. 

No agreement made between a landlord and 
tenant in contravention of the provisions of sec¬ 
tion 47 of- the Oudh Rent Act. could be a valid 
agreement. Section 4 of the Oudh Rent (Amend¬ 
ment) Act of 1921 merely restricl.s a landlord from 
ejecting a tenant or enhancing his rent otherwise 
than in accordance with the provisions of the Act 
It does not enable a landlord tj claim arrears of 
rent under an agreement that was invalid under 
section 4 of the Oudh Rent Act of im and was 
therefore, no agreement at nil. 0 Gru Din r 
Hiu.ui-nnissa, 10 O. .V: A. E. R. IGO; 11 (). L. 

513 

-SS. 67, 68 . See lyAXDLoun and Tenant 

199 


-S. 108, SLIb-S (10) (b), scope of- 

Jurisdiction of Civil and Revenue Courts --Suits 
for possession of occupancy holding. 

Sub-ssotion (10) ( 6 ) of section 108 of the Oudh 
Rent Act is not intended to be limited to suits 
against the landlord; It extends to every suit for 
the jjossession of an occupancj’^ holding which 
must be brought and decided in the T^evenue 
(■ourt. 

Per Pullan, A. J. C .—It is doubtful whether 
sub-section (^ 10 ) ( 6 ) of section 108 of the Oudh Rent 
Act is intenclcd to apply to suits wliieh are not 
brought against the landlord. 

The provisions of the Oudh Rent Act would be 
rendered nugatory if a party were allowed to let 
slip the remedy afferded by sub-section ( 10 ) cf 
section .‘O ' gainst the party from v.hom his reb'ef 
can be ‘biuiiud and iuititu'.e prccccdme-s in 
Civil Co:-.-t 3 -.gainst another party who is cnt^r-lv 
unconccjiiod with that relief. O Rikarm vjit S^vri 
V. 10 0. A L. R. 761 27 " 

--SS. 108, Cl. 15, 124, cIs. (b), (c)- 

Pro.^fs, suit /or- Laratnrdar. failu?-e of to fie 
accounts ‘ -Gross rental, liability on, ' 


Oudh Rent Act--1886*^.concld. 

In a suit for profits against a lamhardar, the 
latter ought to file accounts especially when he 
IS literate and on his failing to do so, he is liable 
to have a decree passed against him based on 
gross rental. 0 Jagrani v. Iqbal Narain, 9 0. & 
A. L. R. 485; (1924) A. I. R. (0.) 347 441 


—-- SS. 119, 135 —Civil Procedure Code (Act 

T of 1908),$$. 100^ 115—Appeal to Distinct Judge 
from appellate decree of Collector—Second 
appeal, grounds for—Finding of fact—Decision 
of District Judge as Rent Court —^Revmoh, 
whether competent. 

The High Court has jurisdiction to interfere in 
revision with a decision of a District Judge acting 
as a Rent Court, under the provisions of section 
H,- Civil Procedure Code read with section 

135 of the Oudh Rent Act. 

By virtue of the opening words of section 119 
of the Oudh Rent Act, an appeal to the District 
Judge from an appellate decree of the Collector 
will attract the provisions of section 100 of the 
Civil Procedure Code, and will be limited to’ 
on which, a second appeal is admissible. 
The question whether a fact has been proved when 
emdence for and against has been properly 
admitted is a pure question of fact. 0 Jagannath 
Pershai) y. Bkchu, 9 O. & A. L. R. 931; 11 0. L. J. 
(1924) A. I. R. (O.) 349 327 


~ —r“S. ^27—Trespasser — Eicetment — Juris¬ 

diction of Civil Court. 

Section 127 of the Oudh Rent Act was enacted 
to give a landlord a ' swift remedy, through the 
Revenue Court for the collection of rent even from 
a trespasser. It does not deprive the landlord of 
nis remedy to eject a trespasser through the Civil 
Court. O Ram Charak v. Champat Singh, 9 0. & 

K. (0.) 

819 

Oudh Rent (Amendment) Act (IV of 1921),8.4. 

See Oi:dh Rent Act, ss. 47, 48 513 


Pensions Act (XXIII Of 1871), S. 4~-Jnterprem- 

tion of Act—Suit for declaration of heirship to 
deceased pension holder—Specific Relief Act (I 
^ 1877), 8. 42 —Nature of relief. 

The relief for a declaration of status is substan¬ 
tial relief per se and, under the provisions of sec¬ 
tion 42 of the Specific Relief Act, such a claim is 
maintainable tliough it has no reference whatsoever 
to any right as to any property. 

In detennining the application of section 4 of 
the Pensions Act, the Court should not inquire 
into the motives of the plaintiff. The fact that the 
plaintiff has the intention of using the declaration, 
which he may obtain from the Court, for the 
purpose of inducing the authorities concerned to 
accept liis claim to the pension, cannot be either 
Ji i-ar to the maintainability of the suit for a 
de'-’aration under aoetion 4 of the Penaiohs Act, 
1 ’ sufficient ^.-rour I for dismissing it in the 
■-^xoicise of the discretion under section 42 of the 
bpecific Relief A6t. 

The provisions of the Pensions Act being in 
derogation of the ordinary rights of a citizen must 
be construed strictly. O Naqi Husain v. Chhaji 
Begam, 10 0. & A. L. R. 908 6 06 
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Plaint, atfl'ninf? oj — Co-plain(iif^~ Plnnit notsifjncd 
^ all plainti^s, effect of Anunxlnu’iit, 

There is no rule that a persoa named as a ro- 
plaintiff is not to be Ireateil as a plaint ill' unless he 
signs and verities the plaint. 

Though the autliority to bring a suit is a rjiies- 
tion of principle, the proper signing »'f the. plaint 
is a mutter of practice only and any mistake or 
o nission therein may be amendetl at any time ami 
authority to institute a suit may be established by 
other means besides the signature. S M<*THAk.\.\i 
DoWLATRAM l’. PaHLAIRAI (i01'Al.l»AS 141 

Pleadings --.Uor/< 7 U{/e. Flea of letjal neces¬ 

sity, scope o/ Hale of interest Liiirden oj 
proof. 

A plea in general terms as to the mortgage-bond 
in suit being illegal and without consideration 
and necessity opens the defence that there was no 
necessity to borrow at a high rate of interest, and 
the question being raised the onus is on the lemler 
to prove that the necessity included liorn>wing on 
such terms. 

As in all questions of onus, a c “rtain amount of 
evidence may cause the oinis to shift, and evidence 
on the lander’s part that the money conhi not. n 
the circumstances, have he..'ii raisecl at le.ss interest 
would suffice to shift the onus so that, if the 
defendant led no evidence to controvei't that state¬ 
ment, the lender wcnild prevail. Hut when tliere is 
no evidenca and it is evi<lent on the face of the 
document that the interest charged is far in exces^ 
of commercial rates, than und<*ubtedly the lemlei 
has not discharged his task. P. C. U.\i»ha Kism .s 

V. Jag Sahu, (11)24) A. I.U. (P. (’d 181; o I . L. 1. 
•131; 26 Bom. h. R. 732: 20 L. W 28.); H M. L. 3. 
320; 2P. L. R. 250; 3.) M. L. T. 17/; 11 O. L. J. 
052; 22 A. L. J. 051) 

•, plea of- New plea in appeal. Sec 

19/ 

- Suit on promissory-note—Decree on pre¬ 
vious oral settleuie7it- -Plaint not amended Cause 
of action, whether can be changed. 

In a suit for recovery of money due on a projnis- 
aory-note the Court found that the promissory-note 
sued on was a forgery but gave the plaintiff a decree 
on the basis of the oral settlement made between 
the parties before the promissory-note was given; 

Held, that the suit was based throughout on the 
promissory-note and this having been fmmd to be 
a forgery, the claim must necessaril.v fail. L 
Rajindar Singh v. Tek Chasi.. (1923f A. I. K. 

628 266 

-Fartance in pleadings and proof—Uindn 

Law-Joint family property- Presumption of 
joinings-Conduct of parties when no endeix> 
as to nucleus'of joint funds Jhndn n< les 
elusion, wken to be inferred -Dutn of Cou) . 
Where it Js albg^d'in the plaint 
lands w^ra acquired by li in respect o 
plaintiff could not possibly have any ' 

raationand if it subsoqueully transpires 11 lie 
courss of th^ proc3eding.uhat It I 

who had aciuired the lands for the joint famil.v 
and as a member ther^f. there . 'j.i .. 

variation in the plaintiffs case as 
Aismtitb him to a decree or discivdit his cas 

altogether. 


MKNT 


Pleadings -conoid. 

In {he absence of proof of division the legal j)re- 
siiinplion is that the normal .slate of every Hindu 
family is joint in food, woi-shij) and estate. 'I he 
]>rc.smnj»li(m, however, is not aj'j)lical>le after separa¬ 
tion in the s-nse of (lisru])ti<>n sucli as woiihl pul 
an cncl to a joint family, 

Wlu're there is no evidence a.s to nucleus it 
may he very ri'adily jiresumeri from the subse¬ 
quent comiuci t)f the )»arties, tliat the property was 
joint. 

Wliere the question of inclusion of Hindu ladies 
is coneeriied, th.* (’oiirl has gut to be ex<*eedingly 
careful to come to a conclusion one way or the 
rdher, s » long as it does not appear that they ceas¬ 
ed to obtain their maintenance from the family. 
C Ki-.Mti)i.\‘i Dassya i’. Mckta Si’npari Dassva 

432 

Possession and title Long possession Title not 

established Right to cotiiiniie in possessitm. 

A p.‘rson in long ant'cior and peaceahlj po.sses- 
sion at the time of the threat of di.spo.ssession 
is luilil the ctmtiary i.s shown, entitled to 
maintain his jios.session against all but the true 
owner. 

In a suit for declaration of title to lun<l and for 
an injunction restraining defendant from disturh- 
ing possession, it was found that neither plaintiff 
nor <lefendant had established title but that j)laintitt' 
was in possession on Ihe date of suit and for 11 
years previously ami that the defemlaut was never 
in jKjSsessioii: 

Held, that the plaintilT was entitled to be main- 
tain'^d in po.s.s?ssion. M I’KitiASAiii .Mctmiuian r, 
Anani'AVI A.mmal, 2.) L. W. 11: (I924i A. I. R. 
iM.)722 82 

_, constructive - Title, absence of - Prcsiimp- 


tion. 

In the absence of title the law will raise frtiu 
definite physical control of part of land a presumji- 
tiun of possession of that which tlie possessor has 
shown a clear and unambiguous intention to 
possiss. Pat Narayan Sr.NGH V. Dildar Ali Khan, 
3 Hat 1)15 544 

■suit for -Bui-den of proof. 


In a suit for possession a plaintiff must succeed 
on the .strength of his own title and is not assisted 
bv any weakness real or apparent, in the case for 
the def‘=■ndan^ C Ll'khan Chandra Mo.s'DAL r. 

Dhali, 30 C. 1. J. 00: 1^8 0. W. N. 1033; 
,102H A. I. R.(C.) 558 357 

pre-emption Portion of property sold transferr¬ 
ed by vendee Suit for balance, whether main¬ 
tainable. . , , , 

Defendant piircha.s ?d certain property and sold a 
portion of it to .1/. who asserted a right of pre¬ 
emption. Hlaintiff then sued to j)re-empt the 
P'Hti'm r'*lain:‘cl by the defendant, and the latter 
o))iec“Ml that a si,it for jjre-emption of a portion 
of til • properly purchased by Jiini was not main- 

tainabl'-; . , , , • i, i • . i 

Held that the defendant liunscdf having part.d 

witli H jKji lion of ilie property to M. could not 

obj ect that a suit for pre-emption of the balance 

retained bv him did not lie. L L’dk Ha.m v. Atma 

Ham. 5 L. 80; (1021; A. I, R. il.-j h'R 960 
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- Sale of share in law suit—Oudh Laws Act 

{XVIII of 1876),$. 0. 

By an agreement entered into betwt en a vendor 
and the vendee, the latter undertook to meet 
the costs of the litigation in consideration of receiv¬ 
ing half the property in the event of success. Tlie 
vendee paid no money in cash tollie vendor; 

Held, that the agreement being llie sale of a 
share in a law suit no right of pi.'-einption arose. 
O A.i[-nHiYA Pkasah Ram Autar 83 

-.whether allowable — Pre-emption suit 

against benamidar —Pre-emptor not entitled to 
jjrefercnce over ival Vv’iid"". See Bknamc 
TRAXSACTION- 42 

Pre-emption decree, compHtmcc -with—Monei/ 

deposited in Court less than the decretal a7}ion}ii‘, 
effect of. 

Plaintitf obtained a decree for pre-emption on 
payment of a certain sum of money, and he was 
also awarded his costs. Ue paid' the decretal 
amount int) (^)urt within the time fixed by the 
Court, and then attached out of it a sum I’epresent- 
ing the amount of the costs awarded to him. The 
vendee appealed and the decretal amount was 
enhanced, and the vendee was also awarded pro¬ 
portionate costs. after thi decision of the appeal 
the plaintiff witlidrew from Court the amount 
attached by him, but shortly after, and within the 
time allowed by the Appellate Court, he paid back 
into Court a larger sum of money which, liowever, 
together with the sum ali\eady in deposit in Court 
f*'Il sliort of tlie amount lixed by the Appellate 
(Jourt as pa\mble by liim: 

Ilel’l, that plaintiff had failed to comply with 
the decree of tlic Api)ellat? Court and his suit 
was, therefore, liable to be dismiss ul. 0 Bhaowan- 
i)i\ TtWARi r. Hamaij.sar Tiwari 540 

-. compliance with - Short payment — 

Costs, whether can be deducted. 


It is the duty of a person holding a decree for 
pre-emption to take all precautions to ensure the 
<;:irrying out of the terms of the decree. 

A jire-emptor who has been awarded costs is 
entitled to deduct the amount of those costs from 
th‘ pre-cmjition price at the time of paymehl. If, 
liowever, li > (If)ea not choose to do so, and fails to 
p.y til' full amount mentioned in the decree 
within the ja^riod prescribed, there is no compliance 
with tin t?rms of tin decree. L Wam Mahomed i* 
Kapcria Mad, 2 B. 1.. J. 770 41 g 


-- Failure to comply with terms of 

decree, effect of. 

A compromise, decree arrived at in a pre-emption 
.suit provided tint if th * plaintiff failed to pay to 
the vendee a certain sum by a cerlain dnt' his 
suit slvdll stand dis:n'8sed. Plaintiff paid the sum 
specihed in the decree except 4 annns within the 
tine specilied and obtained possession of the 
pre-empted property. When the defendant dis¬ 
covered tin dedciency in the deposit made in 
Court he aiijelied for restoration of the pre-empted 
p -operty to him and dismissal of the plaintiff’s 
J?uit: 


Pre-emption decree—concld. 

Held, fl) that the Court had no jurisdiction to 
extend the time specified in the decree for payment 
of the amount; 

(2) that there ivas no distinction in this-respect 
between a decree passed on compromise and a 
decree passed after contest; 

(3) that tlie decree not having been complied 
with the plaintiff's suit must be dismissed and 
possession of the i)re-empted properly restored to 
tlie defendant. L Kahmat Khax v. Nawaii Khan 

1012 

Presidency Small Cause Courts Act (XV of 
1882), s. 22, application of—SvitcognisahU by 
Small Cause Court instituted in High Court, e'ffect 
of—Amount or value of subject-matter of suit, 
determination of - Presidency Small Cause Couri, 
jurisdiction nf -Suit for damages for trespass, 
whether cognisable by S7nall Cause CouH — Con¬ 
struction of Statutes—Com'ts, duty of — Practice, 
questions of, how detemnined. 


On a tnie construction of section 22 of the 
Presidency Small Cause. Courts Act, where a 
plaintiff institutes a suit of a character cognisable 
by the Small Cause Court, in the High Court, 
and estimates the amount or value of his claim in 
the plaint at a sum which is within the ambit 
of the jurisdiction of the Small Cause Court, that 
section is applicable to the suit, and the plaintiff 
must be taken to have deliberately accepted the 
risk to which the provisions of that section expose 
him. 

The test of the amount or value of the subject- 
matter of a suit is to be determined by the amoimt 
set forth in the plaint. But by placing a fictitious 
value on his claim, the plaintiff is not at liberty 
ta determine the tribunal by which the suit is to 
be tried. 

A suit is cognisable by a Small Cause Court if 
in resp:ct both of its character and the amount or 
value of its subject-matter it is within the jurisdic¬ 
tion of the Court. 

A suit claiming damages for trespass to plaintiff’s 
land by unauthorised deposit thereon of building 
materials is cognisable by a Small Cause Court. 

In construing a Statute, Courtsof Justice should 
endeavour to discover the meaning to be given to 
it by a consideration of its terms. 

Questions of practice in India are to be determine 
ei in accordance with the principles laid down by 
tlie f\mrts in India. C OK/Vndmcll Kangoria v. 
Dedi Chaxd. 28 0. W. N. 6; 51 C. 62; (1924) A LR. 
(O._)405 \ 317 

-■“* ■ S. 22— Civil Procedure Code (Act V of 

190^), —Suit dismissed on appeal—■Co.sts of 

Trial Court—Appellate Court, power of. 

Where a suit for a Small Cause nature tried in 
the High Court is dismissed on appeal, the 
Appellate Court lias power, in a proper case, to 
refuse to allow the costs in the Trial Court to the 
defendant. B Mshta & Co. v. Hecreux, 26 Bom. L. 
R.382; (1924) A. 1. 11. (B.)422; 48 B. 531 766 

-8S. 38, 69 — Reference under$.■ 69, form, 

contents and competency of—Applicaiion under 
s. 38, nature of. . 
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Presidency Small Cause Courts Act o.wld. Principal and agent -conoid. 


A Small (/HUSO Cmirl is coinpt'lt'nt !(•> nnikc a 
referenoo to Iho I'onrt, ninlor HiM'tiitn (ill t*f 

the Presidency Small (’au.se ('miits Acl, ui»i>n an 
application made under section .’IS, 

in order that a reference under seelion (>0 of 
the Presidency Small (’ause (’ourls Ael may l>e 
in the propL'r form, tliere must !>e a Ftal.Mnent of 
the facts of the case sijjneil by the .ludj'es wlm 
heard it; the point on which there is a ditl'erence 
of opinion must be formulated, and statements of 
the reasons assigned by each Judge in support of 
Ins view. 

An application under section o8 of the Act is a 
stage in the suit which is not nece.ssnrily lor- 
minated by tlie decree, and attracts the operation 
of section 01). C (.'n.vKH.\n.\uTY r. Olof Bouin, .'li' (.'. 
L. J. 275; 27 V. W. N. 50 C. DU) 419 


Presidency Towns Insolvency Act >111 of 
1909j,S. 30 ^2). 5co Insolvency 849 

- S. 41- AdjiadicaU'oa order aiiniilU’d - 

Second application on sanicfacts, whether main¬ 
tainable. 

Where on the failure of an insolvent to apjdy 
for his discharge within the time provided by 
the Presidency Towns Insolvency Act, the order 
adjudicating him. insolvent is annulled, he is not 
entitled to an order of adjudication upon a 
second aj^plication on the same facts and on the 
same materials. C Chand .Skro.iek, Jn rc, 

27 C. W. N 730; (1023) A. I. R. (C.) 703 651 

- S. 41 —Insolvencu Rules, r. II,J .1 Insol¬ 
vent, failure of, to apph/ for dischanje- Rrijis- 
trar in Insolvency jurisdiction to annul adjudi¬ 
cation—Review—Fonun. 

Where an insolvent fails to apply for his dis¬ 
charge within the time lixed by nde 1-12 A of the 
Insolvency Rules of the Calcutta High (. ouit, 
the Registrar in Insolvency has jin-isdictiou to 
make an order annulling the adjudication. 

An order of annulment of adjudication made li.v 
the Registrar m Insolvency can only be reviewed 
by the Registrar, an application to the Court fm* 
review of such an order is .J' 

In re Meghraj Puuohit, 27 C. ^\. D16; 

A. I. R. (C.) 83 840 

Principal and agent- XerjUgence- Los.^ caused 
to principal—Damages, suit for -Limitation- 
Limitation Act (IX of WOS), Sch. I, Art. 00 - 
U. P. Municipalities Act (II of lOWj, 
applicability of, to suit against servant of Muni¬ 
cipality. , . , . „ 

Where it can, be shown that a loss sustainecl D.v 
the principal is directly traceable t<) disregard on 
the part of the agirnt of diivclions issued to liiin 
regarding the conduct of business, even Uioug^ 
such disregard may have been due to 
worse than negligence, or overconfidence m ine 
honesty of others, such misconduct on the paitoi 

the agent is actionable, , . 

Where the accountant of a Mumcipalit) was 
able to embezzle large sums of municipal I’evenue 
owing to the disregard by the Executive (Dfficei 
of the Municipality of the rules and 
laid down by the Municipalit.y for ® 

ill su ch matters and the Municipality sued t 


conulimt and tin- Kxcculive. (UKcer to recover (he 
aiii'iiint einl>ezzl«-ii: 

Ih id, (iMliat (lie suit iva.s govci'ncd by ArlicJc 
510 i>f Selirdtile il» ihc Limitation Act; 

(2i that the inisoiiKluct of the lOxecutivc Officej* 
in di.^regarding tin- rules and instructions laid 
d<»wn for his guidance luacli? Jiim liable to the 
Mmiii’ipality in respect *if items of the rcceijit 
of which he hud personal notice and the embezzle¬ 
ment of which 111 -failed to prevent, and of items 
the embezzlement of wliich would have been pre¬ 
vented i>y the most ordinary and casual scrutiny 
of the entries to which the Executive (Dlliccrap- 
|)cn<h*d liis signature by wliiclj he certilied to 
their correctness. 

Quore: -Whether seelion 320 of the U. P, 
Municipalitie.s Act is applicable (o a suit by a 
Municipal Board against one of its own servants. 
A Mi kfuji c. Mi nicieal Board, Benares, 22 A. L. 
J. 20; 40 A. 175: > 10211 A. I. R. tA.) 407 241 

- Rendition of accounts, where mad ?— 

Suit to recover money due from agent, where lies 
— Jurisdiction. 

Unless the contract clearly indicates the con- 
trarv, a commission agent carrying on independ¬ 
ent Inisiness who becomes a factor entrusted 
with goods of his principal wdth W'ide powers has 
no doubt eventually to account to his principal 
but the accounting must necessarily be due at 
the place wliere all the business is transacted. 

Plaintifi who carried on business in the District 
of Badaun appointed defendant wdio carried on 
business at Boinbav, as his pakka ashtia. In the 
course of the dealings between the parties pay 
ments were made by llie defendant by part and 
statements of ac.R.imt sent by post to Jiadaun. 
befaidt having been made in payment plaintiff 
tiled a suit at Budaun to recover money alleged 
to b“ du-^ from ihe defendant commission a^ent 
on account of profits on sales improperly retamed 

bv llie latter: . • i- 

Held that the Budaun Court had no jurisdic¬ 
tion to entertain the suit. A Tika Ram v. Daui*aT 
R w 22 A. L. J. 591; 40 A. 465; (1924) A.I. R. (A.) 

530 ’ 

probate an(J Administration Act (V of 
1881) ss. 86, 90 Order granting permission 
to sell immoveable properties—Appeal, whether 
lies 'Rules ins.fiO. meaning of Permission to 
sell when tobe. gninted Dispute us to title-Iv^ 

The^word^^ 80 of tlie Probate 

•ind Administration Act, means rules of procedure 
regarding aj>peals laid down in the Civil 1 locc- 

‘^Thcmciming ..£ 'clion SB c.nliij ProBato and 
V \ct is tliat all orders made by 

I'ht DTstiV-t^Judge or District Delegate by virtue 
o the powers conferred upon him under the Act 
cnbiect to appeal in accordance with the rules 
^rpSure iaid.lownin the Code of Civil Pro- 

s-ction 86 of the Probate and Adminis- 
irauot ■Vcf anapi.eal lies to the _ High Court 

a"iinst‘an order passed by a District Judge 
granting permission to an admuustrator to dis- 
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Probate and Administration Act— condd. Provincial Insolvency Act~-1907— concld. 


])’)s ‘ (if initiiovortble property under section 90 of 
1 ho Act. 

i( is not desirable to grant permission to an 
administrator to sell immoveable properties not in 
hi.s possession to wiiich third parties claim an 
absolute title, or which are subject to ostensible 
incumbrances, unless it is proved that other pro- 
}»erties, not the subject of contention, are not 
available for sale. Nor should permission be 
granted unless tlie Court is satislie<i that the sale 
i.s necessary and in the interests of the estate as 
a wliolc. 

It is not legally necessaiy for letters of adminis¬ 
tration to the estate of a Kurman Buddhist to 
l)p taken out. R H.vji Pc v. Tin Tin, 2 R. 117; 
(1924) A. I. R. (R.) 237 746 

PfOCSdure--Rd(V/ urailablc, in suit or in execu¬ 
tion of decree—Fresh suit, whether maintain¬ 
able. 


It is not permissible to a party to a suit to 
bring a separate suit to obtain the reliefs which 
were available to him in tlic jirovious suit itself 
or in (‘xecution of the decree in that suit. C 
Sakoj liANJiUf Buadcki V . Manik Sheikh 9)7 

PrO~nO\e-'Endorsetnent by guardian of niinor — 
Endorsement in personal capacity, validity of. 
Where the endorsement of transfer of a pro¬ 
note was signed by the guardian of the minor son 
of tlie payee, but there was nothing either in the 
body of the note or appended to the signature to 
show tlmt she signed as guardian: 

Held, that the transferee of the note could not 
be regarded as the holder of tlie note and had no 
locus .standi to maintain a suit upon it. M SfppAi 
(lOi’NDAN r. Kaniuswami Gol'nuan, 19 L W .Wo- 
(1924) A. I. U. (M.) 017 ‘ cfi-r 


Provident Funds Act (IX of 1897',ss. 2 4- 

Civil Procedure Code (Act V of lOOS), s/ f} 
Compul.'tory deposit, what is Attachment,' exemn 
tion from Rules framed by Gorenimcnt, raliditt 


f. 

Tlie test as to whetiu'r a deposit in a Providon 
Fund is or is not a compulsory dejiosit within Ihi 
meaning of section 2 of the Provident Funds Act 
is whetlier tlie money is repayable on demand o 
at the option of the subscriber or depositor- if it i' 

not, the deposit is a compulsory one and is exemn 

from attachment by a Civil Court under section*^ 
of the Act. 

It is competent for Governinent to issue rul«« 
relating to the internal management of a Provi 
dent Fund, but the Provident Funds Act does noi 
empower Government to prescribe by rules Iht 
liroeedure wliicli shall be followed for the recovers 
of debts due by depositors for which a d«cre< 
Ills been obtained in pie Civil Court and'”anA 
.s icli rules must hs treated as ultra vires Pal 
J.vc.ASNATH Thikani c. Taha Pr.vsanna GAVUri T 

424 


Pat. 74; (1924) A, I. U. .Pal.) 321 


Provincial Insolvency ActdII ofl 907 i r qt 

—"Creditor," meaning of. ’ ' 

Tlie expression “creditor” in section 37 of the 
Provincial Insolvency Act doss not include a 
secured creditor. C Jadu Nath Haldir y 


Manindra Nath Chandra, 27 C. W. N. 816; (1923) 
A. I. R. (C.) 689 3 2 3 

--s. 39 cl. 4 (a) —Final dividend, notice 

of, to creditors—Form of notice—Madras 7 *ule— 
Creditor s right to prove debt. 

Under section 39, clause 4 (a) of the Provincial 
Insolvency Act, a particular form of notice to 
creditors, whose claims have been notified but not 
proved, is prescribed wlienever a final dividend 
is to be declared. In Madras, the rules under the 
Insolvency Act require a separate regietereii letter 
addressed to each creditor, and when a notice of 
that sort is prescribed by the rules made under 
the Statute, a strict compliance -with the rule is 
necessary before the creditor’s claim to share in 
the final dividend can be disallowed. 

Where a final dividend has been declared, 
■without giving the required notice to a creditor, 
the right of proof is not affected by mere laches • 
on liis part in not furnishing proof earlier, and 
lie should be allowed to re-open the matter and 
given an opportunity of proving his debt within 
a lime to be fixed by the Court. M Ybnkata- 
NARAYA.SA Chetty V . Sevugan Chetty, 47 M- L. J. 
240; 20 L. W. 163; (1924) A. I. R. (M.) 769 6 2 0 

Provincial Insolvency Act (V of 1920), 
ss. 2 (d), 28 —Civil Procedure Code (Act 
P of 1908), s. 60—Transfer of Property Act 
(IV of 1882), s. 6 (e)—jSAarc in partnership 
assets, whether attachable and saleable in execu¬ 
tion—" Property," what i3—Property liable to 
attachment and sale in execution, whether alone 
vests in Receiver—Mere right to sue, what is-- 
Assignment of share in partnership assets, value 

A jjartner s share in the assets of a partnership 
concern is "property" and is liable to attachment 
and sale in execution of a decree. 

The definition of the word "property" is sec¬ 
tion 2, clause id) of the Provincial Lisolvency Act 
of 1920 is very comprehensive and includes any 
property over which or over the profits of whicli 
the insolvent has a disposing power -wdiich he 
may exeroise for his own benefit. All rights'of 
action which relate directly to the bankrupt’s 
property and can be turned into assets for the 
payment of his debts including claims in the 
nature of damages, except such as arise from 
bodily or mental suffering or personal inconveni¬ 
ence of the bankrupt or from injurj^ to his per¬ 
son or reputation are "property" which vests in 
the Official Receiver. 

Under section 28 of the Provincial Insolvency 
Act of 1920 it is the whole property of an insol¬ 
vent that vests in the Receiver and not only 
that which can be attached and sold in execution 
of a decree. 

The assignment of a share in the assets of a 
firm is not the assignment of a mere or bare 
right to sue but of the share of the assets of 
the firm with the incidental right of recovering 
the same by the aid of the Court. It is for the 
Court in each particular case to decide whether 
in the view of the Court the assignment in dis¬ 
pute is property with an incidental remedy for 
its recovery or whether it is a bare right to 
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Provincial Insolvency Act-1920—oontd. Provincial Insolvency Act- 1920-concld. 


bring an action within the meaning of seoiinu (5. 
clause (e) of the Transfer of l'l^>p^>l•ty Acl. S 
ViSHiKius Nihalchand i’. ThawI'Uoas * 642 

-S. 9 — Bombay Provincial Insohyncy 

Relies, r. 27 (It)—Adjudication application - Fail¬ 
ure to make deposit—Return of application -• 
Procedure —*lppeaf against adjudication order 
Insolvent, whether necessary party. 

An application to adjudicate a person insol¬ 
vent presented without a deposit of the necassaiy 
amount required under i-. 27 U) of the Bombay 
Provincial Insolvency Rules should not l)e re¬ 
turned to the petitioner. The petitioner or his 
Pleader should be told to make the deposit 
within a certain time, and llien if he fails to do 
80 the petition might bo dismissed. The 
insolvent is a necessary party to an appeal by a 
creditor against the adjudication order. B 
Chhotubhai BHAiMPAr V. DAJinHAi Ukadhai, 20 
Bom. L. R. 4:52; (1924) A.I. R. (B.) 472 482 


-SS. 10, 25, scope of- Insolvency petition, 

dismissal of — Procedure. 

Sections 10 and 25 of tlie Provincial Insolvency 
Act are not to be employed as an excuse for 
getting rid of troublesome insolvency petitions. 
It is not enough for the Court simply to say 
that it is not satisfied that the i)etitioner is un¬ 
able to pay his debts and to dismiss hi.s i)etition. 
Such a finding must be a finding arrived at 
like any other finding by a judicial tribunal in 
which the reason for so holding is stated in 
such a way that it may be checked against the 
evidence and weighed in the balance. A Matiicra 
Ram V. Baldeo Ram 21 


-SS. 23, 3^ -P^otection before and after 

adjudication. ^ , 

Under section 23 of the Provincial Inso yency 
Act, protection before adjudication can be allowed 
if the debtor is under arrest or imprisoned m 
execution of a decree of any Court, bection .U 
applies after the order of adjudication is madc^ 
M SiKNASWAMi Ohkttiar I’. Alioi Uocndan^ 4/ 
M. L. J. 530; (1924) M. W. N. 830 938 

-s. 28. See Kstopfkl 946 

-SS. 37, 39. See Tbaxsfer of PitOPEim' 

Act, s. «(cj 

8. 41~-0rd€r of discharge—Refusal to 


grant discharge, propriety of. 

Where' an insolvent’s assets were not of a value 
equal to eight annas in the rupee and the msolven 
far from helping the Receiver to pay his cle))ls, 
had obstructed him: 

held, that tlie order refusing to p^anl a dis¬ 
charge was perfectly reasonable. O Jagmoilvn 
{Singh v. Dbfuty Commissioneu, ! vzadad o 

8. 51, application of —Insolvency petition 


—Execution sale, validity of. • • i 

There is no provision in the Provincial Insol¬ 
vency Act which prohibits a Court 
decree from selling the P ’ 

perty merely by reason of its f v-a 

notice that an insolvency petition 
been admitted. It is only when an application is 


made to the Executing Court for Die deliveiy of 
the proiierty that the Court is rei(uired by sec¬ 
tion 52 of the Act to direct the properly, if in 
its possession, to be delivered to the Receiver, in 
the absence of such an application the Court is 
at liberty to sell the property and the sale, 
lieing legal, cannot be impeached by the Receiver 
or tlie crcditoi’.s. L Ralla Ham v. Ram Labhaya 
.AIai.. () 1. L. J. 232 5 0 9 

.. - - S. 75 (2) Deputy Commissioner invested 

with ptnvers of Siiuordiiialc Judgc--Order in 
iu.iolvcncy inaltir — Appiul, to whom lies- General 
Cliiii.ses Act f X of ISUT), JJ,- Xotificaiion under 
tfpcalcl All, wIiLii remains ill force - Xo e.xcuse 
fot not referring appeal to proper Appeal 

to be dismis.'icd. 

The Court of a Deiiuty Commissioner, ivho has 
been invested with powers of a tSuboj-dinate Judge 
is subordinate to the Court of the District Judge 
within the meaning of section 7.5 (2) of the Pro¬ 
vincial Insolvency Act, 1920, and an appeal against 
his order in the exercise of insolvency jurisdiction 
lies to the Di.strict Judge and not to the High 
Court. 

By virtue of section 2i of the General Clauses 
Act. a notification issued under section 3 of the 
Provincial Insolvency Act would remain in force 
under the repealing Act (V of 1920), as section 3 
of the repealed Act has been re-enacted in the 
repealing Acl, 

Where, the law being clear, there Avas no excu.so 
for jireferring to the High Court an appeal which 
lay to the District Judge, the High Court refused 
to retui'ii the memorunduin of appeal and dis¬ 
missed the apjieal. C CH.nTCRiiHL'j MahesrI v. 
Hari.all Aoauwalla 858 

- S. 7S ■ Limitation Act (IX of lOOS), s. -5 

- .Applicability ofs.TSto insolvency proceedings 
initiated befnye the new Act of IU20. 

Section 78 of the Provincial Insolvency Act of 
1920 did not create for the first time or tako 
awa\- any substantive i-ight but it merely regulateil 
the procedure applicable to aijpeals and appli- 
cation.s under the Provincial Insolvency Act, so 
that section 78 is applicable to insolvency pro¬ 
ceedings initiated before the Act of 1920. M 
Kari-tiia.s- CniiTTiAU V . Ramav Chettv, (1923) M. 

W N 746; 18 L. W. 808; 45 M. L. J. 844; (1924) A. 

I. R. (M.;400 376 

Provincial Small Cause Courts Act (IX of 
1887', S. 17 -(A'r»7 Piocedute Code (Acl V of 
IOOSk G. XXXVIfI, r. 0 Attachment of iw- 
motrnble propcHy hr fore judgment - Provincial 
i<maH Caii.tc t'outl, jurisdieliou of. 

A Pnjviacial .Small Cause Court lias no juris¬ 
diction to alta«-]i immoveable j'loperty before 
•udgment and to adjudicate on claims which such 
ofinchment mav produce. C Sadek Ali v. Samed 
Al^ 28 C. W. N 10; (1924) A. I. R. (C.) 193 3 00 

__'S. 25. 5ee CcsTOM—W ajiu-ul-arz 313 

_^S. 25—Decree based on no evidence, whe* 

ther in accordance with law. 

In a suit to recover mc/Uey on the basis of a 
dooumsiit alleged to be a bond the plaiutiff’s 
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Provincial Small Cause Courts Act- contd. 

sliU'jinent contradietcd by all of his witnesses. 
1 lie Hint was nevertheless decreed; 

Held, that the decree was not based upon evi- 
dencc and could not be said to be in accordance 
with Jaw within the meaning of section 25 of the 
1 rovincial Small Cause (Courts Act. O Dayal v 
Bhimma, 9 O. & A. L. R.1045 860 

25--iS'«it tried by Court not having 
jii riadtction — Kevisio7i. 

owing to the misrepresentation of the 
plaintift a suit is tried in a Court which has no 
jurisdiction to try it, and a decree is passed, the 
decree is liable tube set aside in revision. 0(i. I. 
P. Ky. Co., Bombay r. Mathura Das 569 


S. 35 —Small Caiise suit—Transfer of 
Munsif possessing Small Cause Court powers — 
Decree by successor not having such powers 
validity of. * 

Where a Munsif possessing Small Cause Court 
powers is tran.sferred and the decree is made by 
Ins locum tenens who does not possess such powers 
while a Court invested with the jurisdiction of a 
Small Cause Court exists in the district, the 
decree is ultra vires. O Ram Lakha.v v. Jaxka, 10 
0. & A. L. R. 741 2 6 8 

Sch. II, Arts. 19, 28, applicability of — 
Suit to recover ornaments from stakeholder 
nature of—■ Declaration, suit for — Jurisdiction of 
bmall Cause Court. * 

Article 28 of Schedule II to the Provincial Small 
Cause Courts Act contemplates a suit between 
rival claimants to the estate of a deceased person 
when the relief claimed is a share of the estate 

and not only an item of the estate as against a 
third party. ° • 

A suit to recover certain ornaments and jewellery 

from a stakeliolder to whom they have b-en 

made over for safe,custody and whj is willing 

hand them oyer to the true owner, to which other 
jiei.sons claiming the ornaments etc., are also 
impleaded as parties, is m itffcsssnce a suit for a 
declaration and falls within the purview of Art 
IJ of beh. II to the Provincial ymall Cause 
Courts Act and is, therefore, excluded from the 
gignisance of a Small Cause Court. A Sital 
Prasad v. Dukkhi Lal 4Qg 

] ] 35 (II )—Failure to ixtum 

property borr’owed--Bo,Tower, whether guilty of 

9^ ?'^coreri/ for ornaments or 
pitce the,eof ~Jurisdiction.^ 

A bturower who merely detains property lent 
to him beyond tlie period within which lie was 
expected to return it, is not guilty of the offence 
of crumnal breach of trust. 

A suit for the recovery of ornaments lent orfor 
the price thereof is not, therefore, excluded from 
the jurisdiction of the Court of Small Causes A 
Makhan Lal v. Bihari Lal, (1024) A. I. R. (A) 571 

627 

- - —Art. 41 — Suit for contribution — 

Property not held jointly-Suit, whether 
cogyitsable by Small Cause Court-Appeal, second 
1 lamtifl and defendants divided their nro- 
perties though they continued to be held under the 


Provincial Small Cause Courts Act— conoid 

same patta. Defendants failed to pay up the Kist 
in respect of their property, and the plaintiff, in 
order to save his o\m property from sale, to 
pay up the arrears of the Kist He sued the 
defendants for contribution: 

Held, that the suit did not fall within the pur¬ 
view of Art. 41 of Sch. II to the Provincial Small 
Cause Courts Act, in as much as the property 
Avas no longer joint, and the suit was, ther^ore, 
cognisable liy a Small Cause Court and a second 
appeal was not competent. M S. Seetharama- 
uuahmam V . S. KrishNABRAHMAN, 19 L. W. 547; (1924) 
M. W. N. 478; (1924) A. I. R. (M.) 790 3 5 3 

Punjab Courts Act (VI of 1918), s. 41 (1) (a) 

(b) (c), (3)—Cwstqtn, question of—Second appeal 
— Certificate, whether essential. 

A decision about the existence of a custom 
cannot be attacked in second appeal on any of 
the grounds set forth in section 41 (1) (a) (l>), (c) 
of the Punjab Courts Act without the lower 
Appellate Courts’ certificate in ternis laid down 
in section 41 (3) of the Act. L Uttam Singh v. 
Muxshi, 6 L. L. J. 261 527 

Punjab Land Revenue Act (XVII of 1887) 

S. 44 — Record of Rights, entries in—Presumption 
of correctness- -Rebuttal—Extraneous evidence^ 
whether necessary—Pedigree table, entries in, 
relating to devolution of property. 

An entry in a Record of Rights is not neces¬ 
sarily conclusive. It is an entry to which the 
presumption of correctness attaches under the 
provisions of section 44 of the Punjab Land Reve.» 
nue Act unless and until the contrary is proved 
by legal evidence. If, however, the entry itself 
is inconclusive, or appears on the face of it to be 
erroneous a Court would be justified in rejecting 
it, and it would not be necessary in such a case 
to produce extraneous evidence to prove the 
incorrectness of the entry. The question whether 
the presumption of correctness attaching to an 
entry in the Record of Rights has been rebutted is 
one of fact and cannot be examined in second 
appeal. 

Quaere-. —Whether a presumption of correctness, 
imder section 44 of the Punjab Land Revenue. 
Act, attaches to entires in a pedigree table relat¬ 
ing to the devolution of property, t Wali 
Muhammad v.- Muhammad Bakhsh, 5 L. 84; (1924) 
A.LR.(L.) 444 99.8 

Railway Company — Goods, consignment of— 
Risk note A—Loss caused by delay—Company, 
responsibility of. 

A Railway Company is in tlie absence of a 
risk note protecting it from consequences of delay, 
bound to deliver goods within a reasonable time, 
and is liable to pay compensation for loss caused 
by delay which it is unable to explain. 

In the case of goods consigned to a Railway 
Company imder Risk note A, which protects , the 
Company from responsibility for the “condition 
in which the goods may be delivered to pie 
consignee at destination or for any loss arising r 
from the some" the Railway are not. protected 
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Railway Company—conoid. 

against loss caused by delay. A U. X. . Uailwav 
y. Munna Lal Bishamuhau Nath, '22 L. J. 

19 

' ■ • Loss of gooiU consigih'd Riah' note B~- 

Adniission of loss bg ploinlit) — Company, whc~ 
thei'bound to prove loss. , 

In the case of goods consigned to a Kailway 
Company luider Risk Note M, where tlie plaintin 
admits the loss of the goods consigned by him 
the defendant company is relieved of the necessity 

of proving the same. t 3- i, 

Certain goods were consigned imder Risk iSole 

B at a station on the 10. B. Ry.. but were eventu¬ 
ally lost. Plaintiff, while admitting the loss, 
sued to recover the value of the goods from the 
15. I. Rv. but did not adduce any evidence that 
the loss was due to the neglect of that • 

Held, that under the circumstances tlie plaintin 
was not entitled to succeed. C Gasesh 
East Indian* Railway Ltd. 

Railways Act (IX of 1890'. s. 72 -Kate// 

Company, position of—Risk note form B ' 

- ration or damage to consignment—Railway 
Company, whether liable—Consignee, position of 
--Liabiiity, how far continues. 

A Railway Company, when entrusted to can 5 
goods from one station to another has. under sec¬ 
tion 72 of the Railways Act the liability of a 
bailee, but it can contract itself of oj th^ 
liability by a special contract m one of tlie toims 

recoimised by Government. , ^ 

uSer the risk note form B the Companj is 
held free from all responsibility for any loss, des¬ 
truction or deterioration or damage to the con¬ 
signment except when there is a ' .n,,Uete 
complete consignment or one or moie complete 
packages forming part of the consilient. 

Where, therefore, all the bags 

ing the Company is protected 

B even though it is found the 

been damaged owing to the uilful neg 

® ThrL'i^r/wny is p.-olectea by the liisk 
Note B equally against a claim by the consign 

““Th^poS’uolf^f the Eaihvay h^ date 

■Drotected bv Risk Note B contmues till the date 

of the delivery to the plaintiff. It J® o^ca- 

liable as warehouseman even if the loss is occa 

sioned after the consignment amves at 

of destination and before ,, j^ski 

signee. A East ^ 737 

Pbasad, (1924) A. I. R- (A.) GOo 

, S 72—Contract Acl(lX of }S72),ss. Ij}, 

K'SSS: d.KS’,. 

Railway is that of a bailee under sections 151, 

152 and 168 of the Contract Act. . . 

A -fiTiHinff of fact cannot be questioned m 

second a^eal but it is open to a Court of second 
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apiien! to sec wliether tlie inference drawn from 
the faclK found is correct. C Lak.shmi Nau ain 
Baijn.mh r. SKriuiTAuy of State for India, 27 C. 
W. N. 1017; (1921) A. I. R. (C.) 92 279 

- - ■ ss. 72, 76—Risk Xote. Form B^-Car- 

riu'ie of goods—Vnreasonable delay in delivery 
■ bamges—Railway Company, liability of. 

Wliere a railway company fails to deliver goods 
consigned to it for carriage within a reasonable 
time it is liable for ordinary damages in respect 
of the delay and such liability is not covered by 
the Risk Note Form B. the protection attorded 
hy which extends to the exempted or specified 

cases only. . , . , • e 

What is reasonable time within the meaning of 

the above rule is a question of fact to be decided 

oil the particular circumstances of each case. N 

East Indian Railway Co. v. Muradali 1 

_ 5 72 i2'— Xote signed hy person 

deliverhig goods-Railway Company, whether 

rmh^lection 72 (2) of the Railways Act. a 
Railway Company is protected by a Risk note 
signed either bv the person sending goods 01 the 
delivering goods to the Company. C ^r: 
Shankar Raj v. L. I- R'-. 

_s. 77. See Civil Procedure Code, ^ 

A Ud 


115 . , , 

g 77 _“Loss,” meaning of—Denial by 

Railway' Company of receipt of consignment— 

The worf t s'“r se“cUon 77 of the RaihyavB 
AcT means loss by the Railway and not snnply 

'“NoVolioeTnecessary under section 77 of the 
RaUw"vs Act where the Railway Company denies 

'■''wtef‘'tlie” linilTol nS laM on the oon- 
sifcmor llie 'Vords of the section must be construed 

date of the notice must he within six 
S. 316. See Civil Procedure Ood|.^8. 


-^STat Sin'tlie nmanin^of Section 

agreement to ea t ^ authorises 

^ fiifVtake possession and is intended to 

' Kabuliyat is not oom‘ 

pnlsondy ad-nissible in evidence 

without registration. Registration 

fx=Sit; 

the Act nrooerty comprised therein, and 

would not be ^inaVissihle for the purpose of 


a 

th 

be 
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Registration Act— concld. 

(letGi mining wlio were the parties to the transaction. 
C Li’khan Chan'dra Mondal v. Takim Dhali, 39 C. 
1.. J. 90; 28 C. W. N. 1033; (1924) A. I. R. (C.) 
558 357 

- S. 17 (b)—Receipt of mortgage money - 

Regisl ration. 

A receipt showing that the whole of the mort¬ 
gage money has been paid does not require 
registration under section 17 (6) of the Registration 
Act, unless the receipt mentions that the mortgage 
has been extinguished thereby. 6 Shridhar 
Shabaya JoTisHi i'. Janak Shanicvr* Jotishi, 20 Bom. 
L. R. 486; (1924) A. I. R. (B.) 447 415 

- S8. 32, 35, 58 to 61. See Dekkhan 

Agriculturists’ Reliei- Act, ss. 57, 59, G3A 

274 

- SS. 58, 60. See PIvidekce Act, s. 90 

457 

■- S. 60 — Statement at time of registj'ation, 

whether evidence—Misrepresentation, proof of. 
On the 2nd October 1913, defendant entered 
into an agreement to sell certain lands to tlie 
piamtiff. On the 27th October 1913, lie sold these 
lands to a third person by two sale-deeds; and 
on tlie 6th November 1913, he made a conveyance 
in virtue of the first agreement. In the attestation 
which had to be made at registration, he in 
respect of the sales of the 27th October made a 
statement that he had signed the documents in 
question not as sales, but as mortgage-deeds. At 
the trial he asserted that he was so drunk at the 
time that he did not knew what he was about, 
and gave no evidence in support of his earlier 
statement: 

Held, that under the circumstances the mere 
statement of the vendor at the time of registration 
could not lead to the inference that the vendor's 
impression had been induced by the action of the 
other party; that no misrepresentation having 
been proved the first transaction was a proper 
sale and could not be impeached. P C Maharu 
walad Lotu v. Khandu walad Haui Patil (1924) 
A. I. R. (P. C.) 186; 47 M. L. J. 128; 20 L. \v, 107’ 
26 Bom. L. R. 742; 35 M. L. T. 139; (1924) m’ 
W. N. 645; 10 O. & A. L. R. 928 822 

Religious endOWmerM—Severalshrines-Succes- 

sion to one shrine, whether affects others. 

The constitution of each particular shrine must 
govern the succession to its gaddi and the mere 
fact that a certain chela has succeeded to one of 
the shrines enjoyed byhisGwrw does not ipso facto 
entitle him to succeed to another. L Keshwa 
Nand i'. i\IoHAN Puri, 5 L. L. J. 543: (1924) A I 
R. (L.) 170 ' ^ 496 


Religious endowment—concld. 


- 'lemple Committee—Vacancy in trustee¬ 
ship not filled up—Application to Court—Notice 
to committee, nature and stifiiciency of —Order, 
whether appealable. 

A Temple Committee having failed to fill up a 
vacancy in the trusteeship in accordance with the 
scheme framed for the temi>le, an application was 
made to the Court by certain of the worshippers 
to fill up the vacancy in accordance with the 
scheme and notice of the application was given to 


the members of the Committee. Objection was 
taken to the validity of the notice on the ground 
that It omitted to state specifically the consequence 
of non-compliance with the notice: 

Held, that notice of application before the Court 
and the action contemplated under the scheme was 
sufficient and valid notice to the Committee. 

^Hcerc.-"Vyhether an order passed on such an 
application is appealable. M Setu Iyer v Sukda-’ 
ram Pillai gl5 

Remand order erroneous—Party not appeal¬ 
ing agamst such order, whether can questiem it 
again. 

A party "who accepts an erroneous order of 
remand and does not appeal against it cannot be 
allowed to challenge it again. N Gangahau v. 
KjVxhailal 626 * 

Res Judicata between co-defendants, requisites 
of. See Civil Procedure Code, s. U 389 


hstoppel Admission by widow in cotr- 
promtae—Locus standi not admitted—Represenr 
tatives, whether bound. 

An estoppel must be very strictly interpreted 
and any point in doubt must be decided against 
the estoppel. 

Plaintiff alleged in a suit that he was the rever¬ 
sioner or of G’s husband. The suit was compromised 
and G gave the plaintiff a portion of the land 
held by her and agreed that he should succeed 
her. In a subsequent suit by the piamtiff to 
contest the validity of a gift made by G : 

Held, (1) that the admission made by G in the 
previous suit created an estoppel binding on her; 

(2) that G’s representatives were not estopped 
from denying that plaintiff was a reversioner of 
G.’s husband and the point was not res judicata 
against them. L Nihal Singh v. Narain Singh, 
6 L. L. J. 15; (1924) A. I. R. (L.) 469 


-in execution proceedings. See Civil 

Procedure Code, s. 48, O. XXI, rr. 60, 63 9 05 

Mortgage—Redemption — J urisdiction of 


Civil and Revenue Courts—-Circular No. C 1J3S 

of J862, operation of. 

By virtue of Circular No. C 1123 of 1862, the 
jurisdiction of Civil Courts in Oudh was barred 
in the case of all claims by mortgagors to recover 
possession of tlie mortgaged property, whatever 
the date of the mortgage. 

The predecessors-in-interest of the plaintiffs 
executed a mortgage of certain property in 1859. 
During Settlement pi-oceedings in 1862 they 
applied to the Revenue Court for redemption. 
Their application was dismissed on the ground, 
that the term within which redemption was to 
be made had expired and that the mortgagors 
had no right left in them to redeem. In 1921 the 
plaintiffs instituted a suit for redemption on the 
allegation that the decision of the Revenue Court 
was without jurisdiction and did not operate as 
res judicata: 

Held, that the Revenue Court had jurisdiction by 
virtue of Circular No. 0. 1123 of 1862, and its 
order operated as res judicata, and the plaintiffs 
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Res Judicata— coucld. 

suit was, therefore, barred. O Chasdas Sinv.h r. 
Shbo Narain SiNrtii, 10 0. & A. L. R. l.’i; 10 0. L. 
J. 606; (1924) A. I. R. (O.) 215 698 

pleaded—Court refusing to try tlie plea 


before entering iirto merits—Revision. See Civil 

Procedure Code, s. 115 628 

Revision, abatement of. Sec Civil Procedure 

Code, 0. XXII 456 

■-Interlocutory orders — Amendment of 


plaint—General rule. See Civil Procedure 
Code, 0. VI, r. 17 375 

whether competent—Appeal to District 

0 11 J 1 - ^ 11 


— ■ ■■ , Wiietliei tv/ 

Judge from appellate decree of Collector 
Second appeal, grounds for—Finding of fact— 
Decision of District Judge as Rent Coiu t. St^ 
OuDH Rent Act, ss. 119, 115 327 

Rules and Bye-Uaws of Karachi Municipali¬ 
ty, Appendix D, r. 6 le'*, whether ultra vires 
—Terminal tax, refund of—Procedure of 
Municipalitif, power of, to pi-escribc rules. 
Clause (c) of rule 6 of Appendix I), of the Rules 
and Bye-laws of the Karachi Municipality, which 
lays down the procedure for the refund of ^termi¬ 
nal tax in respect of goods supplied to Govern¬ 
ment is not ultra vires. 

No bye-law of a Municipality can cut doiyn an 
exemption allowed by the Legislature, and an\ 

such bye-law is invalid. ^ 

Where, however, an exemption is allowed by 
the bye-laws themselves, it is competent to the 
Municipality to prescribe and lay down the con¬ 
ditions under which it will grant that exemption. 
S Karachi Municip.vlity v. M. R. DbA, L fc>- i;;- 
R. 58 

Sale, whether void—Notice of attachment, absence 
of, effect of. See Civil Procedure Code. 
B. 47. O.XXI, itR. 22, go 9^ 

Sale of goods— C. I. F. contract, incidents uf— 
Seller, duty of—Property, when passes-t aHurc 
of buyer to make payment— Cause 
where arises—Place of suiftg Cu‘j/ Ptocei u 
Code (Act V of 1908), s. 20 (c). 

A C. I. F. sale is not a sale of goods, but a 
sale of documents relating to goods. It is not a 
contract that goods shall arrive, but a contract 
to ship goods complying with the contract 
ot sale, to obtain, unless the contract othenyise 
provides, the ordinaiy contract of carnage 
to the place of destination and the ordinary con¬ 
tract of insurance on that voyage and to tender 
these documents against the payment of the con¬ 
tract price. . , • , p 

That he secures the freight for the carnage of 
the goods in question to their destination, has 
the goods covered by an insurance policy for le 

voyage, places the goods on board the ship pro¬ 
ceeding to the destination mentioned in the con¬ 
tract, and then tenders the uecc^ary oU 

the buyer. When he has done this, he has done au 
that he need do to entitle him to the payment of the 
price at which the goods have been a^eed to ds 
purdiased. The insurance of the goods is i - 
ended for the protection of the buyer and if the 


Sale of goods- concld. 


goods are lost in transit, it is the buyer that 
recovers the amount of the insurance policy. 
Tlie buyer, therefore, protects himself againk 
the loss of the goods by getting the seller to 
insure them as soon as they are placed on board 
and the property in the goods, therefore, whicli 
are appropriated to the buyer passes to him as 
soon as the seller puts the goods on board a ship 
bound for the place of destination. 

Respondents Nos. 1 and 2 were both residents 
of and carried on business at Amritsar. Respond¬ 
ents No. 2 contmCted to purchase certain goods 
from respondents No. 1 C. 1. F. Karachi. 

The indent contained the following clause :— 

“ For reimbursement we authorise you or your 
correspondents to draw upon us at 30 da.vs sight 
with relative documents attached for payment (in 
case of need sellers invoice to be taken in lieu 
of the draft,) which drafts we engage and bind 
ourselves to accept, on presentation and pay on 
maturity notwithstanding any objection we may 
have regarding maturity or on accoimt of any 
variation wliatever from the tenns of the indent." 

The goods arrived at Karachi and the drafts for 
the price together with the relative documents 
were despatched to the Amritsar branch of the 
Chartered Bank of India. Due notices were sent 
to respondents No. 2 to retire the drafts and 
make arrangements for taking delivery of the 
goods but they failed to do either, contending 
that the goods had been late shipped. Respond¬ 
ents No. 1 then retired the draft, and referred the 
disputes between them and Respondents No. 2 to 
the arbitration of certain arbitrators at Karachi, 
who made an award in their favour. Respondents 
No. 1 then made an application to the Court at 
Karachi to file the award : 

//e/d. that the contract liaving been made at 
Amritsar, the documents of title Jiaving been 
tendered to re-spondents No. 2 at Amritsar, and 
the latter being bound to make the payment at 
Amritsar, no j)art of the cause of action liad 
arisen at Karaclii. and the mere fact that the 
goods were lying at Karachi did not give the 
Karachi Court jurisdiction to deal with the 
matter S Meiita & Co. v. Parsirshardas Parsho- * 
TAUDAS. (19241 A. I. R. (S.) 4; 16 S. L. R. 293 

303 


_Damages, assessment of. See Transferor 

Property Act, s. 190 297 

_Dispute as to quality—Burden of proof— 

Arbitration Reference stipulating survey of 
goods -'Aw'ard made without survey—Jurisdic¬ 
tion. ‘Sec Aueitration 151 

Secondary evidence, admissibility of—Document 
produced in previous litigation—Custody, proof 

Where the original of a document which was 
n-oduced in a previous litigation cannot be traced 
jut its custody is satisfactorily proved secondary 
‘vidence of the contents of the document is 

idmissible. . ^ , .v j • -um'. ^ 

The distinction between the admissibility of a 

Ifjcument as evidence of a transaction and the 

idmissibility of a document in proof of u state- 
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lueut contained tiierein is of a refined but of a fun¬ 
damental cliaracter, and should not be lost sight 
of. C Lukhan’ Chandra Mo.ndal v. Takim Dh.u,i,39 
C. L. J. 90; 26 C. W. N. 1033; (1924) A. I. R. (C.) 

558 357 

Sir rights— Proprietary righU—Transfcr of sir 
ritjkts—Joint undivided village—Each proprietor's 
right to have separate sir —Agra Tenancy Act (II 
of 1901), S3. 10, 3i, 58—Ejectment—Sale of rights 
by 3 out of Jt joint sir-^ohlers—Sir rights of Jfth 
co-skarer, whether affected — U. F, Land Revenue 
Act {III of 1901), ss. It (12), 30. 

Sir rights, though they can only be held by a 
proprietor, are something beyond and apart from 
the mere proprietary rights. The right of .^ir- 
holder is a right to exclusive po.ssession <;oupled 
with the fact that no person cultivating under 
him can acquire occupancy rights. In a joint and 
undivided village each proprietor may have his own 
separate sir although the proprietary rights in the 
whole village are joint. 

Sir rights cannot be acquired by purchase. 
Where the entire sir has been sold and the pur¬ 
chaser has obtained actual cultivatory possession, 
the land is treated as his khudkasht and not as his 
sir. 

Where three out of four brothers, the joint sir- 
holders of a sir khata, sell their rights, they lose 
their sir rights by the sale and obtain instead ex- 
l)roprietaiy rights in a proportionate share of the 
liolding. The 4th brother, who has not sold his 
rights, does not lose his sir rights in the remain¬ 
ing portion of that holding and if the purchaser 
from his brothers takes possession of tliat portion, 
he is liable to be ejected from that plot. A Ka.\i 
Prasad Singh r. Janki Prasad Singh 899 

Societies Registration Act (XXI of I860), ss. 9 

Penalty imposed by Society, when can be 
recovered- -Rules framed before registration lodged 
with Registrar, force of. 

Section 9 of the Societies Registration Act im¬ 
plies that in order to be recoverable in a Court of 
law, a penalty imposed by a society registered 
■ under the Act, must have been imposed in the man¬ 
ner prescribed by the Act and not othenviss, that 
is to say, for breach of a bye-law duly made in ac¬ 
cordance with the niles and regulations of tlic 
Society, or, if the rules do not provide for the 
makingof bye-laws, a bye-law made at a general 
meeting by the concurrent votes of three-fifths of 
the members present. 

The mere fact that certain rules framed by a 
Society before registration are lodged, after regis¬ 
tration, with the Registrar under section 18 of the . 
Societies Registration Act does not invest them 
with any special legal force. O Zaudozi Union v. 
Bashir Khan, 10 0. & A. L. R. 117 556 

'Specific performance—Hindu Law—Joint 

family—Contract by Manager — Decree, whether 
can be passed against minors—Limitation Act 
(IX of 1908), Sc/i. I, Art. 113 — Agreement to 
execute sale-deed on demand — Limitation, com- 
mencement of. 

There is no general rule that a decree for specific 
rmance cannot be passed against minoi-s. 


[1924 

Speciflc^performance-^concld. 

Inhere a contract for the sale of immoveable pro¬ 
perty is entered into by a Manager on behalf of and 
for tlie benefit of a joint Hindu family and he dies 
before completion of tlie contract, the contract can 
be enforced against the surviving membei’s of the 
family whether they are adults or minors. 

Wliere a contract for the sale of immoveable 
property provides for the execution of sale-deed on 
demand from the vendee the cause of action for a 
suit for specific performance arises . oidy after 
request and refusal. M Narayanan Chbtty u 
Mlthiah C''HF.mAR,46M. L. J. 575; 34 M. L. T. 350; 
(1921) M. W. N. 482; 20 L. W. 103; (1924) A. I. R. 
(Al.)CSO; 47 M. 692 658 

Specific Relief Act (I of 1877), ss.19, 21 -Co7i- 

tract of sale —Suit for specific performance— 
Damages, prayer for, whether necessary—Court, 
discretion of. 

A plaintiff is not obliged in a suit for specific 
performance to pray specifically for damages whe¬ 
ther in addition or in substitution. He has a 
choice of remedies open to him to apply for and 
the Court has always a discretionary power to 
allow damages if it is of opinion that damages are 
the appropriate remedy. L K. H. Skinner v. Rosy 

Skinner 712 

* 

- S. 22 —Specific performance—Suit fo re¬ 
cover under executed contract of leasCf nature of— 
Discretion of Court. 

A lease granted by a co-sharer contained a cove-, 
nant that should partition take place between the 
co-sharers and the leased laud be allotted to a 
co-sharer other than the lessor, the lessee would 
be entitled to take possession of an equal area 
of land of the same quality as the land leased 
out of the area allotted to the lessor. The lessee 
got into possession of the leased land but subse¬ 
quently on partition the land was allotted to 
another co-sharer and the lessee sued for possession 
of an equal area of land from the area allotted to 
his lessor: 

Held, that the suit was one for recovery of pos¬ 
session under an executed contract and not one 
for specific perfonnance of an executory contract 
and no question, therefore, of the exercise of the 
Court’s discretion under section 22 of the Specific 
Relief Act could arise. O Batul Khanam v. Saltanat 
Bahadur Khan, 26 0. C. 393; 10 0. L. J. 420; (1924) 
A. 1. R. (0.) 165 796 

•-S. 31 —Evideiice Act (I of 1872), ss. 92, 

pi'oviso 7, OS—Transfer of Property Act (IV of 
1882), ss. 58{c),60~Rectification of deed—Sale- 
deed—Agreement of re-purchase — Consideration, 
ainount of, left blank—Evidence of amount, ad- 
missibilily of- -Mortgage by conditional sale— 
Redempiion —Mortgage money. 

Section 31 of the Specific Relief Act entitles a 
party to a document, on the ground of fraud or 
mistake, to liave the document rectified so as to 
bring it^ into accord with the real intention of 
the parties. Where, therefore, a blank has been 
left in a document, owing either to fraud or 
to mistake, evidence to fill the blank is admis¬ 
sible under proviso 1 to section 92 of tho Evidence 
Act. 
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A sale-deed contained an agreement for re-pur¬ 
chase in the following terms : - “Will rt'-sell u> the 
vendor at his request within tlire«* years for 
Ks. " but the amount of the Cimsideral ion was 
omitted. In a suit by the vendor for reel ilh’ut ion of 
the deed by insertion of the amo\int of tiie con¬ 
sideration : 

Held, (1) that the omission was due either to 
an oversight of both parlies, which would nnmunt 
to a common or '‘mutual’’ mistake, or to tlie action 
of the defendant, on whose instructions the <leed was 
prepared in order that he might subseciuenlly take 
advantage of the omission as against the plaintilY, 
which would amount to framl on his part, and that, 
in eithe.r case, evidenc.' was ailmissible to till in the 
blank; 

(2) that looked at from another point of view, the 
deed was a mortgage by conditional sah*, and th.‘ 
mortgag«>r was, under se<'tion (id of the 'I'ransfer of 
Property Act, entitled to redeem the mortgage in tlie 
absence of siiecilie agnuunent to the contrary, on 
payment of the mortgaged money, tliat is to say, in 
the present case, the amount of the original loan. R 
Maung Pk Gyi i>. Hakim Ally. 2 It. li:i; il!)2-l» A. I. 
It. (K.)2;i5: ;i Bur. L. J. 41 75 9 

- S.39— Suit for cancellation of mortgage — 

Want of mortgagor's title—I'jstofjpcl. 

The principle of estoppel between the mortgagor 
and the mortgagee works in favour of and against 
both of them. 

A mortgagee in possession is estopped from deny¬ 
ing the title of his mortgagor during the continu¬ 
ance of the mortgage, just in the .same w’ay as the 
mortgagor is estopped from, varying his own 
authority to mortgage the property. 

Therefore, a moi-tgagee after he has obtained po.s- 
session of tlie mortgaged property in imrsuanee lo 
the contract of mortgage cannot claim the ivlief of 
cancellation of the mortgage under section 39 of the 
Specific Relief Act on the ground that his mortgagor 
had no authority to mortgage the property. O liun 
Ashraf V. IsAYAT Ullah, 10 0. A A. L. R. Gy< 62 

- S. 42. See Pf.n’sion's Act, s. 4 606 

_S. 42- Adoption invalid -Presumptive 

heir—Dedal aiory suit, maintainahilitu of. 

A revei-sioner who is the presumptive heir can 
ni^UQtain a suit to have an adoption made bylne 
life-tenant declared invalid so far as he lumsolf 
is concerned. L Rulya Ram t*. Radame, 1 U. J* 
37; tl922j A. I.R. (L.) 68 194 

- - S, 42 -~Court Fees Act (VII of 1H70), Sch. 

IT, Art. 17--Declaratory .suit - Consequential 
relief not claimed—Dismissal of .suit- .lpp:'a/ - 
Court-fees -Appellate Court, duty of. 

In detorniinintr tlie amount of Court-fees 
able on a memorandum of appeal against a 
decree dismissing a suit for a declaratory decree 
on the ground that the plaintiff might and ought 
to have praved for consequential relief, but dia 
not do 80 , it is not the province of the (^ourt to 
see whether the suit is properly framed, or 
whether the plaintiff is entitled to the declaration 
asked for, or what would be the effect xi the 
plaintiff succeeded in obtaining the declaration 
ftgked for. The Court has only to see Avhether 


Specific Relief Act coutd. 

it is a memorandum of appeal in a suit in which 
n«» consequential relief is prayed, and has been 
.stamped aci'ordingly. C Ski Sri (JokclNath Jin 
r. Nkw HikiunM Coal Co., 27 C. W. N. 972; (1924; 
A. I. R. (C.) 183 589 

- -s. 42, proviso- .ipra Tenancy Act (II of 
}fKH),.s. Hu - Hindu Law—Joint family—Lease 
of agricultural laud granted hy father- Suit hy 
.s<ai to challenge terms of lease - Ejectment-- 
Declaration, .suit for, whether mainlainahle — 
Jurisdirtion of Civil and Revenue Cimrt.s. 
Plaintiff, a Hindu S(tn, brought a suit for a 
declaration that cei-tain terms in a lease of agri¬ 
cultural laiul <if joint family projuuty granted 
liy his deceased father iverc not ))inding upon 
liim. It was objcctcfl that as the plaintiff wa.s 
entitled to sue for ejeelnienf, a mere suit for a 
rli'idaiution was nut eompelenl: 

Held, that a.s a decree for ejectment of a tenant 
of agricultural land could not be passed l)y a 
Civil Court, a suit fora declaration was main¬ 
tainable. A PnnoL Singh r. Gobind Koeu 399 

-S. 42, proviso- -S«Jt /or oifice -No prayer 

for }ios.session -Maintainability. 

In a suit for an office tlie plaintiff is not 
bound to ask for possession of properties relating 
thereto. 

Where the plaintiffs sued for a declaration that 
they were tlie trustees of a temple lawfully 
appointed by the Devastanain Committee and for 
a direction that defendants should be made to 
restore the office to them and for an injunction 
re.straining tliem from interfering with the 
exercise of their duties as tnistees: 

Held, that the suit as fiamed was properly 
maintainalde without a prayer for possession of 
the trust properties and tliat proviso to section 
•12 of the Specific Relief Act did not operate as 
a bar to the suit. 

Per Spencer, Offg. C. J .—A trustee, claiming only 
a right to administer a certain trust should not be 
compelled to sue foi- physical possession of all 
the trust properties against defendants who claim 
only a similar right of management and sliould 
hot be compelled to pay stamp duty calculated on 
the total value of the endowments of the trust. 

Per Srinirasu Iyengar, J.—When the question 
is Avhetlier a suit as framed is maintainable or 
not, what has to be looked to is the plaint and the 
piaint alone. M Swaminatha Iyhr v. Ramibr, 17 
JI. L. J. 671 1053 

_S. 42 • Receiver in po.ssejisio7i of properties 

und'’.r8. HfO, Criminal Procedure Code -Suit to 
establish title Consequential relief for possession, 
whether neces.sary. 

Where a Magi.strals by his order under .sretion 
146, Criminal Procedure Code, placed the pro¬ 
perties, the subject of dispute, in the possession 
of a Receiver, that Receiver must be taken to 
be in possession on behalf of the persons properly 
entitled to the properties. 

Therefore, a plaintiff suing to estgbiish a title in 
such a case, need not seek any consequential 
relief by way of i-ecovery of possession. It is 
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sufficient for him to sue for mere declaration of 
title. M Devarajultj Naidu v. Kon’Dammal, 20 L. 
W. 754 929 

- S. 42 —Transfer of Property Act (TV of 

lS82),s. 6 (Q)—Specijic performance -Agi'eement 
to lend money on mortgage—Suit on agreement, 
whether maintainable—Proper reynedy- -Moyi- 
gagor, right of, whether transferable. 

A suit does not lie for specific perfonnance of 
an agreement to lend money on mortgage. 

Where a mortgagee does not pay tiie whole of 
the mortgage-money, the mortgagor cannot sue 
for the recovery of the balance, but he may 
obtain comp?nsation or damages for breach of the 
contract or may redeem the mortgage on payment 
of the sum due. 

Therefore, the right of a mortgagor under an 
agreement to obtain money on mortgage, being 
a mere right tt) sue for damages, cannot be 
assigned under section 0 (e) of the Transfer of 
Property Act. M Yad.u-endra Phatpa r. Srinivasa 
Parhi', 20 L. W, 17 and 518; 17 M. L, J. 4^15; 47 
M. 698 5 

Stamp Act (II of 1899), s. 2 (5j (bj- Bond— 

Attestation, whether yiecessay'y. 

Under section 2 (5) ib) of the Stamp Act a bond 
requires attestation by a witness. O Dayal v. 
Bhimma, 9 0. & A. L. R. 1045 860 

-s. 2 (5) (C), (22), Sch. I, Art. 5— 

Agreement to deliver grabi on demand, unattest- 
ed, whether agreement, 6ond or py'omissory note. 

A document by which a person binds himself 
to deliver a certain quantity of grain to another 
on demand, and which is not attested by a 
witness, is neitlier a bond witliin the meaning of 
section 2 (5) (c) nor a promissory-note within the 
meaning of section 2 (22) of the Stamp Act. It is 
an agreement falling under Art. 5 of Sch. I to the 
Stamp Act. 0 Abhayka.i Kuxwar r. Data Din, 26 
0. C. 385 459 

-s. 2 (21), Sch. I, Art. 48 (6)—Power- 

of-attorney in favour of three persons-Stamp 
payable. 

in computing the stamp duty payable on a 
power-of-attomey the Legislature takes no account 
of the number of persons executing the power. 
It is the number of agents appointed and the 
powers of such agents which determine the amotmt 
of the stamp duty. 

A general power-of-attorney executed by two 
persons authorising three persons to act jointly 
or severally falls under clause (d) of Art. 48 of 
Sch. I to the Stamp Act. O Jogi Ram r. MoiuiiMAii 
Raki, 9 0. & A. L. R. 898 467 

Succession Act (X of 1865), ss. 46, 48. See 

Will 777 

-8. Ill, applicability of, to Punjab. 

Section 111 of the Succession Act is applicable 
to cases governed by the Hindu Wills Act, but as 
the latter Act is not applicable to the Punjab, 
section 111 of the Succession- Act has no application 
to the case of a Will made by a Hindu in the 
Punjab. L Preu Singh v. Hardit Singh, (1923) A. 
I, R.(L.)6<J9 1045 


[1924 

Succession Certificate Act (VII of 1889), S3. 
10 (1), 19 — Order refusing to grant extension 
of certificate, whether appealable. 

An order under section 10 (1) of the Succession 
Certificate Act refusing to grant an extension of 
a certificate for the collection of debts, to debts 
other than those specified in the certificate, is 
appealable. C Radha Raman Kundg v. Qopal 
Chander Sinha, 27 C. W. N. 947; (1924) A. L R. 
(C.) 208 513 

- S. 1 6— Succession certificate-holder to 

minor's estate, position of—Payments made after 
majority of minor, validity of. 

The holder of a succession certificate who has 
to collect debts due to the estate of a minor 
cannot be compared to a certified guardian. The 
succession certificate holds good until the minor 
takes steps to revoke it on coming of age, so it 
does not follow that the moment the minor 
becomes eighteen yeai*s of age, the Succession 
Certificate is no longer valid, and that if any 
payment is made to tlie holder it is made to an 
unauthorized person. B Ganpava Narnappa r. 
Krishkappa Annaya Hedge, 26 Bom. L. R. 491; 
(1924) A. I. R. (B.) 394 4 22 

Succession (Property Protection) Act ^IX 
of 1841), ss 3, 4, 5, proceedings under— 
Procedure—Relief—Administration mt—Re¬ 

ceiver, appointment of. 

The whole of the proceedings under-Act XIX 
of 1841 are interlocutory depending upon the 
filing of an application for relief asking the Court 
to determine who has the right to possession pend¬ 
ing the final determination of the rights of the 
parties in a regular suit. 

Considering the wide powers that are now 
given to the Courts to make interlocutory orders 
in regular suits, an application for relief \mder 
Act XIX of 1841 should not now be entertained. 
The Act is really out of date, and there is no 
necessity whatever for parties claiming the 
estate of a deceased person to have recourse to it. 
The relief which is properly, open to them is to 
file an administration suit and apply for the 
appointment of a Receiver, in which case the 
question will be, who should be giv^ possession 
until the dispute between the parties has been 
decided in the suit. Then the Court can by an 
interlocutory order either appoint a Receiver and 
so take the property into its o%vn possession, or it 
can allow any of the disputing parties to have 
possession .on such terms as it may think fit. B 
Mahmadbhai Prbrbhai V. Bai Havabai, 26 Bom. L. 
R. 145; (1924) A. I. R. (B.) 507 269 

Suits, valuation of — Genei'al rule—Value assigned 
by plainti'ff Vahit foundhy Court — Jurisdiction, 
appellate, how detcrynined—Suit decided u^atis- 

factoynly—Court, inherent power of—Civil Pro¬ 
cedure Code (Act V of 190S), s. ISl. 

The value of the subject-matter of a suit_ is the 
value assigned by the plaintiff in his plaint and 
not the value as found by thejCourt, unless it 
appears that either purposely or through gross 
negligence the true value of the suit has been 
altogether misrepresented in the plaint. 

In civil suits the valuation given by the plaint 
iff determines the jurisdiction both originally and 

in appeal. 

^ • 
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Where the plaintiff lixes the value at a certain 
minimum plus as much more as the C’ourl may lind 
due on the evidence, the valuation should tiieii he 
taken to be value as found by the (’ourt. 

Where both the Trial Court and the Court of 
first appeal fail to <lecide a matter satisfactorily, 
the High Court should exercise its inherent jurisdh*- 
tion under section 151 of the (’)de of (’ivil Pro¬ 
cedure and wipe, out the whole proceedin,i*s and 
send back the case for trial. A Cmme-: ICit.viu v. 
Aziz Ali, (1922) A. 1. R. lA.) 17 183 

Trade Mark— Ordi«ari/ principles, whether appl.i/ 
in India - Tradesmen acquirin^^ qimh /r<nn manu¬ 
facturer and re^ellimj them -Competition with 
Tnaniifactiirer, whether infrinnemcnt. 

There is nothing to prevent a tradesman aci|uiring 
goods from a manufacturer and selling them in 
competition with him,even in a country into which 
hitherto the manufacturer oi- his agent has be:ai 
the sole importer. 

Ordinary principles of Jurisiirudence with regard 
to trade marks and those forbidding the passing 
off of goods apply in India. P C Imperial TohvVCCo 
Co. OF InDI.V LtI>. V. AlrERT BoN’NAX AN’I) Bonn’ax 
& Co., (1924) A. I. R. (P. C.) 187; 2(> Bom. L. R. 
683; 2 P. L. R. 239; 47 M. L. J. 6!); (1924) M. W. K. 
602; 20 L. W. 495; 51 C. 892; 29 C, \V. N. 81 1013 

Transferor Property Act dV of 1882), s. 6 
(6). See Provi.vcial I\solvi:.\tv Act. s. 2 (i>) 
28 642 

- S. 6 (e). See Specific Relief Act, s. 12 

5 

- S. 6 fe) —Civil procedure Code (Act T’ of 

1008), s. 00 (e) - Provincial Insolvency Act (Vll 
of 1020),ss. 27, 30—Mere riyht to sue. transfer of— 
Transfer of estate with remedy for recovery 
Property, imaninjof, in Insolvzncy Law- Claim 
for breach of contract, whether vests in Receiver. 

The word “property" under the Pinglish Insol¬ 
vency Law includes claims in the nature of 
damages which have acemed due prior to the 
date of insolvency except such as arise from 
bodily ormental suffering or per-sonal inconvenience 
of the bankrupt or from injury to his person (U- 
reputation. 

Any property or interest in property which a 
person can in law or in equity transfer or as.sign or 
dispose of infer viws or by a testamentary instru¬ 
ment can be affected by him with a trust by an 
instrument inter vivos ov by a testamentary instru¬ 
ment provided the objects of the trust are lawful. 

Section 6, clause (e) of the Tiansfer of Pro¬ 
perty Act does not prevent assignment of the whole 
estate of the assignor with an incidental remedy 
for its recover/ but prohibits the transfer of a 
6are right to sue. 

Section 6 (a) of the Transfer of Property Act has 
no application to the case of a property vesting 
in a person by an order of the Court under the pro¬ 
visions of sections 37 and 39 of the Provincial 
insolvency Act. 

A claim for breach of a contract which has 
become due to the insolvent prior to his insolvency 
and has not been paid to him vests in th»» Official 


Transfer of Property Act— contd. 

Receiver. S Motiiaram I>owL.\TiUii v. Pahlajeai 
Gopali'A.s 141 

- S. 10. Grant 918 

— -ss. 10, 14— Limila/ion Act (IX of 1008), 

Sch. 7, Arts. 10, US—Construction of document 
Covenant by vendee, to give right of first refusal 
to vendor and his heirs, validity of—Remoteness 
Re.sti'aint on alienation—Suit to enforce cove¬ 
nant Limitation. 

The vendee of a Ijouse covenanted to live in the 
hou.se himself and when he wanted to sell the 
house to pive the right of lirst refusal to the vendor 
and his heirs at a certain price, and to sell the 
house as a whole and not piecemeal. In a suit 
by tlie vendor to enforce the covenant against the 
vendee himself: 

Held, (1) that the covenant was not void for 
remoteness nor did it offend against the provi¬ 
sions of section 10 of the Transfer of Property Act; 

i2) that the suit was nr)t one to enforce a mere 
right of pre-emption but was a suit for si^ecilic 
performance and was governed by Art. 11.3 of 
Schedule I to the Limitation Act. S Khk.mchan-I) 
Ramda.s V. Mohsas .Shah, 17 S. L. R. 1 962 

--— s. 44 Transfer of share by one co-owner 

— Conditions, subsequent, how far can affect—Re¬ 
pairs not made --Lass — Xegligencc— Presumption. 

If one co-owner transfers his right or interest in 
the joint propei-ty. the other co-owners cannot 
imi)ose on the share or interest transferred any con¬ 
ditions or liabilities not affecting it, (i. e., not 
existing) at the date of the transfer. 

In other words, they cannot saddle any new 
conditions or liabilities, which come into existence 
after the date of the alienation and bind the alienees 
bv them. 

Noi- can the transferees be made to suffer for the 
negligence or misdeeds of their transferor or his 
le^il representative, not of a date prior to their 
transfer but subsequent to the date of the aliena- 
ti(»ns in their favour. 

If on? co-owner transfers liis right or interest 
in the joint property, the other co-owners cannot 
impose on the share or interest transferred any 
conditions or liabilities not affecting it, (i.e., not 
existing) at the dale of the transfer. In other words, 
th\v cannot saddle any new conditions or liabil¬ 
ities, wliicli come into existence after the date 
of 'th“ alienation and bind the alienees by them ; 
nor CAn the transferees be made to suffer for the 
negligence or misdeeds of their transferor or hjs 
legal representative, not of a date prior to their 

transfer but subsequent to the date of the aliena¬ 
tions in their favour. , . , , , i, , . , 

On** co-owii^r cannot exclusively be saddled with 

the loss caused bvhis neglig.mce in repairing the 
joint property in time, if the other co-owner had 
access to the property and could arrange himself 

forths repairs being made. , . ,, 

Negli^'encs cannot be presumed ; it is rather to 
he presumed tliat ordinary care has been used N 
Chan'drashekhab V . Abidalli 920 

_.85, 45j 105, 107— Kabuliyat, whether 

transfers'right to enjoy immoveable property— 
Registration. 
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A registered kahuliyat executed by the lessee and 
accepted by the lessor does not operate to transfer 
the right to enjoy immoveable property. N Ahmed 
Khan v. Sadasheo 736 

■-s. 52 —Lis pendens—Court sales. 

The doctrine of I is pendens is applicable to a 
sale effected by the Court in execxition of a decree. 
Bom Bhaskar r. Shankar, 26 Bom. L. R. 418; 
(1924) A. I. R. (B.) 467 453 

-SS. 52, ^23—Gift, xvhen complete—Donor, 

whether can revoke gift before registration—In¬ 
junction restraining donee from getting giff-deed 
registered, grant o/-Lis pendens, doctrine of, 
application of. 

It is open to n donor to revoke tlic gift before it 
s completed. 

A gift of immoveable property under section 123 
of the Transfer of Property Act can only be 
effected by a registered instrument. Therefore a 
donor can, if he is so minded, revoke the gift 
before registration, and obtain an injunction from 
the Court restraining the donee from getting the 
gift-deed registered. 

Per Maclend, C. J. '-A transfer of immoveable 
property effected by a donee, by getting the gift- 
deed registered during the pendency of a suit for 
injunction restraining him from getting registra¬ 
tion, is vitiated by section 52 of the Transfer of 
Property Act. B Scbba Rama Heode v. Ven- 
KATSUHBA Hkgdf, 20 Bom. li. R. 427; 48 B. 435; 
(1924) A. I.R. (B.) 434 4 7 7 

-- s. 53— Fraudulent transfer—Transfer to 

prefer creditors and to defeat others, validity of 
— Consideration, passing of, effect of. 

In a suit on a promissory note, the defendant 
filed a written statement denying its execution 
but allowed it to be decreed c.r parte. A few 
days after the written statement was filed and 
before decree, the defendant executed a usufnic- 
tuary mortgage of all her immoveable properties 
for a term of 10 years in favour of her brother's 
son who was not a man in well-to-do circumstances. 

There was no pressure from any creditor nor 
was there any necessity for creating a mortgage 
over the entire properties for such a long period 
of time. No provision was made for the payntent 
of the pro-note debt. It was, however, found 
that out of the consideration of Us. 10,000 a sum 
of Rs. 7,000 went towards the discharge of debts 
due to third parties by the defendant and the 
recitals as to the rest of consideration were made 
with the object of defeating and delaying the 
plaintiff 'vho had brought the suit on the pro¬ 
note: 

Held, that although the effect of the transaction 
was to defeat and defraud the plaintiff creditor 
tlie transaction could not be regarded as wholly 
void and effect must be given to it to the extent of 
Ks. 7,000, which was applied towards the discharge 
of the transferor’s debts. M Loortuia Odayar r. 
Gopalasami, 19 L. W. 135;46 M. L. J. 125; (1924) 
M. W. N. 117; (1924) A. I. R. (M.) 450 147 

--— ^$8. 53,54. Set Civil Procedure Code, 

P, 64 355 


-s. 55 (a). See Limitation Act, Sch. I, 

Arts. 62, 116 .623 

-SS. 58 (C), 60. 5ee Specific Relief 

Act, s. 31 759 

-s. 60. See Contract Act, s. 16 (3) 213 

-S. 60. See Mortgage 728 


-s. 61. Sec Hindu Law—Alienation 34 

-s. 74 —Civil Procedure Code {Act V of 

1908), App. D, Form 6—Suit by prior mort¬ 
gagee—Subsequent mortgagee made party~Dec- 
ree fixing period of payment—Payment made 
by suLsequent mortgagee—Final decree, whether 
can be passed in his favour iti same proceed- 
i ngs. 

If in a mortgage suit to which a subsequent 
mortgagee is a party a preliminary decree is 
passed in Fonn 6 prescribed by the Civil Pro¬ 
cedure Code, fixing successive periods of pay¬ 
ment of the decretal amount by the mortgagor 
and the subsequent mortgagee, and if the latter 
makes payment under such a decree, he acquires 
under section 74 of the Transfer of Property 
Act all the powers of the decree-holder pnor 
mortgagee in respect of that mortgage, including 
the right to continue the suit, which does not 
terminate till a final decree is passed, and is en¬ 
titled to be transferred to the plaintiff side and a 
final decree passed in his favour in ^e 
proceeding. N Shankar Rao v. Ganpat Rao 283 


-S. 76— Contract Act (IX of 1872),s. 78— 

Surplus mortgage-money — Interest, award of 

Interest by way of damages.^ 

In the absence of a stipulation to that eir^t 

lortgagor who sues for redemption is 
I any interest prior to the institution of the su 

1 the surplus mortgage-money that is toima 

ith the mortgagee after the satirfaction of the 
ortgage. Nor can such interest be allowed by 
av of damages. The mortgagor, hp'^ever, can 
■cover interest as from the date of the-, suit, for 
le institution of the suit is really a notice to the 
ortgagee calling upon him to hand 
irplus money. A Ismail Hasan v. Mahdi * 

A.L. J. 833 y 

-S. S3^^1oHgage-Redenption-Dep^t 

in Court-Sub-mortgagee, position 

whether includes assigns—Deposit to account f 

mortgagee and sub-mortgagee, validny of. 

The word mortgagee in 
ransfer of Property Act j® 

'esentatives and assigns of the "'^rtg^e®®- 
A sub-mortgage is an assignment of the mort 

,ge and having regard of 

ib-mcrtgagee, a depo.sit ^7 -P?*^„^aYene 

le mortgage money in Court Transfer of 

le provisions of section 83 of the 

roplrty Act merely by Ms 

le mortgagor recites the jggue to 

jtition and the Court directs .no ice to 

on?y Sg to disputes between the mortgagee 
n -1 ciiVi-moTtc'afiree. is not paid out. 
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Tlie fuct Ih.'it the moi'tpaftec nnd the siib-mort 
gagee have disputes iuft’r ac tutlier ns t<» tljc 
validity of th^^ suli-inoi-tgage or ns to the amount 
due thereunder will not aft'eet tlie mortgagor. 

A sub-mortgagee is a necessary party to a suit 
for redemption. 

A claim by a sul)-mortgagco against the original 
mortgagor cannot he met by a i)lea of want of 
privity ns the snh-mortgage is only an assign¬ 
ment of the original mortgagee’s riglits. Where 
the sub-mortgage is for an amount ecpial to or 
iir excess of tlie original morlgage-dehl. it will 
operate as a eompletc assignment, and if for any 
lesser sum, as an assignment pro tunto. M V.^A. 
SuBBA Row r. PoNNAMMAi Nauathi, lb M. L. J. 71; 
19 L. W. 201; (1924) A. I. R. (M.i I.").'! 363 

__-s. 100. See Trusts Act, s. G 405 

-S. ‘iOO-Mortijaije of moveable property 

7 iot in existence, vnlitlity of—Contract Act (IX 
of 1S72), s. 7If—SaU of goods—Damages, assess- 
•ment of—Lupiidated damages—Appeal, second— 
Damages—Finding of fact—Arbitrary finding. 

A mortgage of moveable property which was 
not in existence at the time when the contract of 
mortgage was entered into is valid and is en¬ 
forceable as against a transferee of the property 
with notice of the mortgage. 

The method of assessing damages m case of a 
breach of a contract to deli%*er sugar-cane juice 
produced out of a certain area of land would be 
to ascertain the cpianlity of juice which could 
be produced out of the stipulated area, to ascer¬ 
tain the price at which it might have been fairly 
sold in the market during the season to which 
the contract related, deducting from such lu'ice 
the ordinary charges of iiroducing and selling 
the quantity of juice in question. The amount 
SO awarded should not. however, in any case 
exceed the amount of liquidated damages fixed by 

the parties. , ^ t 

Ordinarily the question as to the amount oi 
damages to whicha party is entitled is a question 
of fact and a finding as to the amount of damages 
arrived at bv the first Appellate Oourt would be 
binding on the High Court in second appeal; but 
where the finding is an arbitrary one the High 
Court is entitled to interfere with it. A Jugal 
Kisiiore V. Ram Nahain, (1923) A. I. R. (A.) 199 

__ 8. 116, applicability of—Landlord and 

tenant—Holding over, what constitutes-Consent 
of landlord, absence of—Dispossession of tenant 
—Possession, suit for, by dispossessed tenant, 
lOhethev lies. 

The principle of section 116 of the Transfer of 
Property Act, applying to the holding over by a 
tenant after the expiry of his lease, implies that 
the tenant is left in occupation of the tenancy by 
the consent of the landlord, express or implied, 
and unless there is a new privity of contract 
between the parties after the expiry of the term, 
the old terms cannot be enforced between them. 

The possession of a tenant who holds without 
the ceirssnt of the landlord is no better than that 
of a trespasser, and once he is dispossessed by 


Transfer of Property Act— concld, 

a j^erson who claims under a settlement from the 
landlord, lie cannot receiver jiosseesion of the 
tenancy on the strength of his former possession. 
Pat Mathura Prasad v. Xaju Khan, 1 P. L. T. 
696 Sfeg 

-8. 116 —Landlord and tenant — Holding 

over what constitutes. 

The option of giving an assent which will con¬ 
vert a holding over by a tenant into a tenancy 
is one that is conferred by section 116 of tho 
Transfer of Property Act, on the lessor and hot 
on the lessee. The effect of the section that, if 
there is continuance of possession and if that 
continuance of possession is assented to by the 
lessor, that, in law, operates as a renewal, of the 
lease from month to month or from year to year 
in the absence of any agreement to the contrary. 
B MEGH.ri ^’allabhdas V. Dayalji LaljI & Cow- 
FANY, 26 Bom. L. R. 231; 48 B. 341; (1924) A. T. R. 
(B.)322 507 

- SS. 122, 123. See Civil Procedu^ 

Code, s. 92 

--- SS. ISO, 131 —Transfer of dciionahle 

claim—Defective notice to debtor — Debtor, Mohe- 
ther bound — Waiver. 

In order that the debtor may be bound by the 
transfer of an actionable claim under the excep¬ 
tion mentioned ih the proviso to section 130 of 
the Transfer of Property Act there must be a 
strict compliance with the requirements of section 
131 of the Acf. 

The mere fact that a person to whom a notice 
of transfer of an actionable claim under section 

130 of the Transfer of Properly Act is given, 
omits to lake exception to the validity of the 
notice, would not disentitle him to insist upon 
strict compliance with the requirements of section 

131 of the Act. C Sadasook Ramrrotap v. Hoare 

Miller <k Co., 27 C. W. N. 733; (192.3) A. I. R. (C.; 
719 632 

Trusts Act (I) of 1882), S. '6—Transfer of Pro¬ 
perty Act (IV of ifS’bi), s. 100—Gift of immove¬ 
able property—Chaige for maintenance in favour 
of stranger—Suit to enforce charge, maiiitain- 
ability of. 

Where immoveable j>roperty is gifted subject 
to a charge of maintenance, the person in Whose 
favour such a charge is crested, can enforce it by 
a suit in his ovm name ogainst the donee even 
though he is not a party to the deed of gift. 'N 
Janki V. Moiianlal 405 

U. P. Court of Wards Act (Ml ofT898), es. 8, 

15, 26, 41, 4^6—Contract Act (IX of 1872), 

SS. 11, O'J— Jurisdiction of Court of Wards — 
Wards, position of—Abandonment oi jurisdiction 
—Failure to assume management, effect of — Dis¬ 
qualified proprietor and voluntary wards, 
whether distinguishable—"Shall be presumed", 
meaning of—Disqualified proprietor, mortgage 
by — Mortgage, whether void ab initio—Com.- 
pcTisation—Erroneous representation of law — 
EstoppeU 

Under sections 9 and 41 of the U. P. Court of 
Wards Act, it is only with the sanction of the 
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Local Government that the Court of Wards can 
either assume or abandon the superintendence of 
any person or property. Once a notification 
under section 11 of the U. P. Court of Wards Act 
has been issued, tlie property of the ward is con¬ 
sidered to be under the Court's superintendence 
and the mere fact that the Court does not take 
over the management of the property in fact can¬ 
not alTect the legal character of the ward and of 
his property. These remain under the Court's 
superintendence with all the consequences arising 
therefrom until a further notification is published 
under section 16 of the Act. 

There is no distinction between the proprietors 
disqualified under section 8 of the U. P. Court of 
Wards Act and proprietors whose estates are 
taken over on their own application under section 
t) of the Act. Both classes of proprietors are 
brought under the common denomination of ward 
and labour alike under the disabilities imposed on 
all wards. 

The words “shall be presumed” in section 15 of 
the U. P. Court of Wards Act cannot be construed 
as allowing any evidence in rebuttal. 

A mortgage executed by a proprietor whose 
estate has been notified as under the superintend¬ 
ence of the Court of Wards is void ab initio 
notwithstanding the fact the Court has never 
taken over the actual management of the estate. 

The failure of the Court of Wards to take over 
management of an estate notified to be under its 
superintendenc:; had not the effect legally of 
removing tlie ward and his property from its 
superintendence. 

Section 26 of the U. P. Court of Wards Act 
empowers the Court of Wards to appoint a 
manager for any property under its superintend¬ 
ence, and though normally such managers are 
specially qualified officers there is nothing -in 
the Act itself to prevent the Court of Wards 
from allowing a ward to carry on tlie duties of 
a manager. 

Section 11 of the Contract Act puts minors and 
persons disqualified by law from contracting, on 
the same footing. 

There are many cases in which equity will give 
relief against frauds perpetrated by infants. 
Wherever the infant requires as a plaintiff the 
assistance of any Court it will be refused until 
he has made good his fraudulent representation. 
Wherever the infant is still in possession of any 
property which he has obtained by Ids fraud he 
will be made to restore it to its foiTnor oumer. 
But be cannot be made to repay money which, he 
has spent merely because he received it under a 
contract induced by his fraud. 

S iction 65 of the Contract Act starts from the 
basis of there being an agreement or a contract 
between competent parties and has no application 
to a case in which there never was and never 
could have been any contract. 

Therefore where an agreement is void because 
the party entering into it was incapable from con¬ 
tracting as where the agreement is by a disqualifi¬ 
ed proprietor under the superintendence of the 
Court of Wards no compensation can be allowed 
under section 65 of the Contract Act. 
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A representation of a question of law cannot 
operate as an estoppel. A representation by a pro¬ 
prietor, whose estate has been notified as under 
the superintendence of the Court of Wards, 
that he is competent to transfer the estate does 
not operate as an estoppel. O Hari Kishun Das 
L.U.A V. CiiorDHki Mohammad Safi Jan, 10 0. & 
A L. R. 491; 11 0 L. J. 502 800 

. P. Land Revenue Act (HI of 1901;, ss. 4 

(12), 36. See Sir rights 899 

- ss. 107, 233 (K)—Partition—Mortgagee, 

position of — Mortgage, whether can be enforced 
against share allotted to mortgagor. 

Parties to a partition suit cannot re-agitate the 
matter in the Civil Court and claim that any 
land was wrongly allotted at the time of partition. 
But a mortgagee is not a necessary party to 
partition proceedings and his ab.sence from sucli 
proceedings will not result in the mortgage being 
extinguished. 

After partition the mortg.ages of a particular co¬ 
sharer cannot enforce the mortgage against any 
land allotted to co-sharers other than his mort¬ 
gagor, but a partition would not prevent him from 
enforcing his lien against the land allotted to the 
sliare of his mortgagor. O Jankav. Shiau Kishorb 
Lal. 9 O. & A. L. R. 712; 11 0. L. J. 14; (1924) 
A. I. R. (0.) 307 4 83 

- ss. Ill, 112, 233 (k)-Partition, 

modes of initiation of — Question of title —Pro¬ 
cedure— Jurisdiction of Civil Courts, bar to, 
extent of. 

To oust the ordinary jurisdiction of Civil Courts 
by virtue of the bar created by section 233 (k) of 
the U. P. Land Revenue Act, it must be shovm 
that the alleged bar is perfect and is in accord¬ 
ance with the provisions of the law which create 
that bar. 

Where a Collector proceeds to enquire into a 
question of proprietary title raised in partition 
proceedings he must strictly follow the procedure 
laid down in the Code of Civil Procedure for the 
trial of original suits, and the effect which his 
decree will have depends upon the observance of 
the formalities prescribed by section 111 of the 
U. P. Land Revenue Act. _ ^ 

The partition of a khata can be initiated either 
by an application for partition of Uie khata or by 
an application by way of an objection in response 
to a call made by the proclamation contemplate 
by the provisions of Chapter VII of the U. P. 
Land Revenue Act. A partition made without 
either of these two conditions being complied 
with cannot be given the effect of opsratmg^ as a 
bar to the determination of a question of title In 
a Court of Civil jurisdiction. O Narotam Das ^ 
Mohammad Raza, 9 O. & A. L. R. 1030; (1924) A. I. 
R. (O.) 224 781 

-S, 233 (k)— Partition proceedings—5ut( to 

■modify partition record, maintainability of. 

A partition record isanalogous to a decree defii^ 
ingthe rights of parties given inter panics and 
operates as res judicata. 

A suit by a person who was a party to a partition 
proceeding to have the result of the partitioR W- 
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U. P. Land Revenue Act—fondd. , 

entered in the partition reeord inodilieil on the 
allegation that lliere has Ireeii a mistake, is barred 
by the provisi<m contained in S'^eliou (k) of 
the U. P. Land Ueveniie Act. A Khoau Xatii r. 
Jagaxnatah Singh 380 

U. P. Municipalities Act dlof 1916>, s. 162 

— Taxon salary of Municipal servant Absence 
-from fluty on account of leave -Riijht to refund. 

A Municipal servant is not entill”d to refund of 
the tax assessed on his salary under Municipal bye¬ 
laws during anv period in which he is absent fixnn 
the Municipality. 0 Pl uves v. *AIl nu-ii‘al Boako, 

SiTAPUR 

_SS. 162 i2i,194. sub-s. A , cl.ibi - 

Rudauli, notified urea of-Assessment of tax on 
non-residents. 

The liability for taxonnon-residents. owning pro¬ 
perty within ’ the limits of the nolitied area of 
Hudauli, arises in virtue of the rule fiamed by tin* 
Local (lovcrnmenl \mder the V. P. Munieii>alities 
Act, and the tax can be assesae<l with regard only 
to tiie value of their property oi trade. Tlie\yords 
quoted have no reference whatsoever tf) pr<iHts or 
losses forming the basis of assessment or exemption. 
O l.oris Dreyfi-s ('o. e. Kmff.ror, 11 O. L. 

5/6 

_S. 326. See Principal AND AGF.NT 241 

Vendor and purchaser— Contract for purchase 
of floods-Goods to bear specified numbers—S um¬ 
bers not descriptive of (piality - Vendor forward- 
inq qnods of required quality beariiuj different 
numbers -Purchaser, v'hether can refuse accept¬ 
ance. 

The defendants contracted to purchase from the 
plaintiffs some bales of long cloth of their manufac¬ 
ture of a particular quality and bearing certain 
specified numbers. The plaintiffs forwarded cloth 
of the required quality and description but bear¬ 
ing different numbers and explained that tliere was 
a clerical error in the c.ontract and that the numbers 
entered in. the contract should have been those 
marked on the goods. The defendants. 
refused acceptance of the bales and terminated the 
contract. Thereupon the plaintiffs sold the goods 
at a loss and sued them for recover.v of the 
balance of the amount. It was found that the 
numbers on the cloth had nothing to do with i s 
Quality nor was the cloth sold in the market hy its 
numbers. The fact was that the purchaser of the 
cloth from the manufacturers could get any numbers 
put upon it that he pleased, and they indicated to 
him the width of the pieces in each bale but when 
the bales passed out of his hands they became merely 

reference numbers: i„ ,j:,i 

Held, that as the numbers put on the goods did 

not eive nny warrant or indication of their quality 

or description, the defendants were not entitled to 

refuse goods bearing different numbers and were 

bound to make good to the plaintiffs loss caused 

by their breach of the contract. P C Ramjivan 

Nrvatia V. Bhikaji ani» Co., 26 Bom. L. K. 442 ; 4b 

M, L, J. 655; 10 0, & A. L. R. 601; (1924) M l\. K 

430- (1924) A. I. U. (P. C.) 143; 35 M, L, T. HO, 20 

L, IV. 424; 48 B. 519 381 
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Contract for sale of yoods— Refusal to take 


delivery—Property in yoods, whether passes 
Dainaijes, measure of Damaye.sclaimed on wrong 
basis— Amendment of plaint. 

Wliere a imrchaser doss not take delivery of 
goods ordered by him; tlie vendor cannot re-sell 
the goods on his account as the property in the 
goods has not passetl to the purcliaser. But he 
can claim damages the measure cif wliicii, under 
tlie oriiinary rule, would be tlie difference between 
the contract rate and the market rate at tlie date of 
the breacli. 

In such a case as the above if the vendor claims 
as the measure of damages the difference in price 
which he realised at the re-salc of goods and the 
contract price, the Court can nevertheless award 
damages according to the correct measure even 
without an amendment of the plaint to that 
effect. B Narsinggir.ii MASi'F.vcrrRiNG Co. r. Bi’dan- 
SAHEii AnDn.s.iMEH Ka.ii, 2(> Bum, L. R. (1924) 
A I R. iB) 390 430 

Covenant to pay money, whether runs with 


land - Civil Procedure Code (Act V of WOS). ss. II, 
IDJ, llo Suit of .imnll cause nature—Appeal, 
second, whether lies—Revisinn- Iliqh Court, 
power o/—Res judicata—/)rei.9jon of Small Cause 
('ourt. 

There is no such thing as between a vendor and a 
purehaser as a covenant to pay money running witli 
the land. 

The predecessor of the plaintiff sold certain land 
to the predecessor of the defendant and contem¬ 
poraneously with tlie sale-deed but quite indepen. 
dently of it. the latter executed an ekrarnama 
Avliereby he bound himself, his lieirs and legal re¬ 
presentatives, so long as the land was lield by them, 
to pay to the vendor and his legal representatives 
the sum of twenty nipees per year for the sheba of 
a particular Thakur. The vendor subsequently 
sold the land to tlie defendant. Plaintiff sued the 
defendant in the Small Cause Court to recover the 
sum secured to liim by tlie ekrarnama and obtained 
a decree. An application in revision lo the High 
Court was dismi.ssed. A subsequent suit for similar 
relief which was tried by the Munsif on the ordinary 
side was, however, dismissed, but was decreed by the 
District Judge on appeal. On second appeal by the 
defendant: 

Held.G) that the suit was an ordinary suit for 
money and was not excluded from the cognisance of 
a Small Cause Court by Article 4 or Article 11 of 
Schedule II to the Provincial Small Cause Courts 
Act; 

(2) that, therefore, no appeal lay to the District 
Judge against the decision of the Munsif dismissing 
the suit; 

(.‘1) that a second appeal to the High Court was 
barred by section 102 of the Civil Procedure Code, 
but that it was open to the High Court to treat the 
memorandum of appeal as an application for revision 
and to set aside the decree of tlie District Judge as 
being without jurisdiction; 

(4) that assuming the suit was not cofpisable by 
a Small Cause Court, it was liable to dismissal as tlie 
agreement on which it was based did not run with 
the land and did not bind the defendant; 
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(5) that, in that view of the case, the previoi\s 
decision, of the Small Cause Court and the refusal 
of the High Court to entertain an application in 
revision against it, did not operate as res judicata, 
as the case was not cognisable by a Small Cause 
Court. C Mohin'i Mohan' Roy r. Ramdas Pauam- 
HANSA, 28 C. W. N. 271; fU)2H A. I. R. (C ; -187; 39 C. 
L. J.532 210 

- Sale by person out of possession- Sale for 

comideration of costs of litigation to 7'ecoi’e?’ 
property—Champet ly—Validity of sale—Vendor 
refusing to join as plaintiff—Suit by vendee, 
joining vendor as defendant, whether competent. 
In India there is no law of Champerty and a 
transaction by which an indigent person out of 
ijossession makes over his property to some other 
person who is prepared to recover it by paying 
the costs of the litigation, though involving a 
claim of a speculative nature, is not invalid in 
law. ‘ 

Where a vendor backs out of his agreement with 
the vendee to join with the latter as co-plaintiff 
in recovering possession of the subject-rnatter of 
the sale, there is no alternative for the vendee but 
to sue alone and implead the vendorasa defendant 
and the suit cannot be said to be defective on 
that ground. O In’darpal vSingh r. Rameshwar 
Raksh vSingh 285 

- Sale of yoods—Failure to give delivery — 

Breach of contact, date of — Damages—Civil 

Procedure Code (.-tcf V of 1008), s. Sit — Interest 

■from suit to decree—Disci'ction of Court — 

• » 

Reasons, record of. 

Defendants as importers sold to plaintiffs certain 
goods coming out from England. The shipments 
were specified as from April to June of the year. 
Defendants failed to deliver goods of May ship¬ 
ment. The correspondence in regard to the ship¬ 
ment went on till 31st October. When the defend¬ 
ants withdrew their offer to deliver the goods. 
Plaintiff sued for damages: 

Held, that under the circumstances it was not 
unreasonable to take the market-rate of 1st 
November in assessing damages for the non¬ 
delivery of the goods. 

A Court has discretion under section 34 of the 
Civil Procedure Code to allow interest from the 
date of the suit to the date of the decree, but as 
such a coui'se is out of the ordinary, the Court 
should record its reasons for awarding such 
interest. C Pannalal Sagore Mull v. Mukhram 
Radiiakissen', 39 C. L. J. 77; (1924) A. I. R. (C.) 
637 8 7 

WaJIb-Ul-arZ, entry in, construction of—Pre¬ 
emption. See Construction’ of document 550 

Way, right of—Public high-way—Private pathway 
—Suit to enforce right—Special damage. 

“By the Common Law of England, there are 
three distinct classes of rights of way and other 
similar rights. First, there are private rights, 
in the strict sense of the term, vested in the 
particular individuals or the owners' of particular 
tenements and such rights commonly have their 
origin in grant or prescription, Seeondly, there 
are rights belougiag to certain classes of persons; 


Way— concld, ■ ' 

certain portions of the public, such as the.-;Jtee- 
men of a city, the tenants of a manor or the inhabi¬ 
tants of a parish or village. Such rights-^om- 
monly have their origin in custom. Thirdly, 
there are public rights in the full sense of tlie 
term, which exist for the benelit of all the King’s 
subjects, and the source of these is ordinarily 
dedication.” 

A suit for the enforcement of a private right of 
way is maintainable without proof of special 
damage. It is only in the case of a public high- 
Avay that the questioff of special damage arises. C 
Hakish Chandra V. Harish Chandra, (1923) A. T. 

(C.) 622; 39 C. L. J. 347 T55 

Will— Capacity of testator, pi'oof of—Undue infiw- 
ence—Burden of proof—Succession Act (X of_ 
1805), ss. JtO, It8. 

In Probate proceedings the onus of establishing 
the capacity of the testator lies on the. pro- 
pounder. If the caveator im.pugas the Will on the 
ground that it was obtained by the exercise of 
undue influence, («A^^^«ve persuasion ’or moral 
coercion, it lies upe^ • to establish, that casS 
by legal tsstimonj^-^'jne Court will not, in such, 
a case, rest its decision upon mere suspicion. 

A man may act foolishly or even heartlessly ‘in 
making his Will, but if he acts with full com¬ 
prehension of what he is doing, the Court will 
not interfere with the exercise of his volitfon. PC 
Motidai Hormusjee Kanga V. Jamsi^tjee Hormuwsb 
Kanoa, 22 a. L. j. 98;a924) A. I. R. (P.C.)-28; 
(1924) M. W. N. 173; 34 M. L. T. 4; 19 L. W...4S7; 
26 Bom. L. R. 579; 29 C. W. N. 45 7 77 

- in favour of grandson excluding ' son ,. 

validity of—Creditors of sun, object to save 
property from, legality of. 

There is no law which prohibits a person 
taking measures to ensure that his self-acQuired 
property over which he has an absolute power of 
disposal should enure for the benelit of his minor 
grandsons and should not be taken by the cre¬ 
ditors of his son, A devise of immoveable pfo- 
psrty over which the testator has an absolute 
power of disposal, in favour of the testator’s grand¬ 
sons, to the exclusion of liis son, with the 
that the property should not fall into the hands 
of the creditors of the son, is, therefore, perfectly 
legal. N Dbbicharan v. Shankbe Rao, 7 N. L. 

1; (1924) A. I. R. (N.) 71 322 

-, interpretation of—Reasonable and un^ 

reasonable Wills—PArda. nashin ladies, trUTWac- 
tions with—Law applicable. 

In the case of a Will reasonable, natural and pro¬ 
per in its terms, it is not in accord^ce with sound 
rules of construction to apply to it those causes 
which demand a rigorous scrutiny of Wills, of 
which the opposite can be ^id that they are 
unnatural, uni'easonable or tinged with impro- 
pricty 

In the case of a deed executed by a parda nashin 
lady the law protects her by demanding that the 
burden of proof shall in such case rest not with 
those who attack, but with those who rely upon 
the deed, and it must .be proved affirmatively and 
conclusively that the deed was not only execute^ 
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by, but was explained to and really understood by 
the ^ntor. It must also be established that it was 
not signed under duress but by the free and 
independent exercise of her will. S Bhaqbhari v. 
KBiTCtf, 16 S. L. K. 25 118 

|ii-, proof of—Witnesses ofnoslatus, testimony 

of, value of. , . 

Where a Will that is propounded is a natural 
Will and there is evidence that the deceased 
intended to make such a Will, the mere fact that 
the attesting witnesses are not men of any status 
is not sufficient to discredit the testimony of such 
witnesses. P C Waman Ganesh v. Sarubai. (1924) 
A. I.R. (P.O.) 106; 7 N. L.J. 126; 19 L.W. 699; 
(1924) M. ^V. N. 445 641 

WORDS* PHRASES:— 

Acting In the matter of dower, meaning 
of. See ?»Iajority Act, s. 2 914 

.Adjustment of decree, ^jng of See Civil 
*. Procedure Code, 0. ' 2 454 

‘Agent* In s. 188, Bk ^ ; . Tenancy Act, 
meaning of. See BENG.a' Twakcy Act, ss. 3 
(4), 105, 188 .. ^987 

Any property, meaning of. See Civil Proce¬ 
dure Code, s. 73, cls. (a) (6) (c) 20 

Benefits to arise out of land. See Gen'r- 
Clauses Act, s. 3 (25) 890 

Bona fide or Innocent purchaser. Sec 
Civil Procedure Code, ss. 47, 144 1002 

Case. Sec Civil Procedure Code, s. llo 667 
Cause of action, meaning of. See Civil 
Procedure Code, 0. II, R. 2, scope ot “86 

^ meaning of. See Civil Pro- 

ceddeb Code, 0. IX, RR. 8, 9 985 

Cause snown, meaning of. See Companies 
Act. 1913, 9. 209 (IX) 515 

Chur. Sec Bengal Tenancy Act, 188.-), s^l80 

Common carrier, who is. See Carriers Act, 
ss 2 6 10*30 

Costs’lnthe cause. See Costs in the cause, 

meaning op ...... . 

Creditor, meaning of. See Provincial Inso^ 

VBNCY Act, 1907, s. 37 • 323 

Decree. See Civil Procedure Code, ss. 4^ 

. 141,144,151, SCOPE OF .. i.- ® 

Decree-holder, whether includes attaching 

creditor. See Civil Procedure Code, s. |^(3) 

Final order, what is. See Civil Peoced^e 
Code, 8. 109 (a) ^ 366 

For all persons Indiscriminately, meanmg 

of. See Carriers Act, ss. 2, 6 1038 

Forever. See Grant ^ f’® 

Guardian de facto. See Muhammadan Law 

o Uo 

Holder In due course. See Negotiable In- 
^btumbnts Act, 88.43, 44, 45, 118 572 

Immoveable property m General Clauees 
Act, 8.3 (25). See Civil p,-—— 

0. XXI, M. 46, 89 


Words & Phrases— concld. 

In perpetuity. See Grant 918 

Joint family, meaning of. See Limitation Act, 
Art. 127 118 

Judgment, meaning of. See Letters Patent 
^Bom.), CL. 15 862 

Loss, meaning of. See Railways Act, s. 77 

725 

May. See Civil Procedure Code, ss. 151, 152 

5 5 

May enjoy his self-acquired property. See 

Constuction of documents 618 

Mocurrarl. See Bengal Tenancy Act, s. 179 

315 

Moveable property. See Civil Procedure 
Code, 0. XXI, rr.46, 89 890 

Non-est factum, plea of. See Contract Act, 
s. 13 67 

Once a mortgage always a mortgage. 

See Contract Act, s. 16 j,3) 213 

payable in s. 48, Oudh Rent Act. See 
Oddh Rent Act, ss. 47, 48 513 

Perils Of the Sea. See Bills of lading 154 
Practice of High Court, meaning of. See 
Limitation Act, s. 5 862 

Prescribed, meaning of. See Limitation Act, 
ss. 19, 31 743 

Prescribed by any law for the time 
being In force. See Limitation Act, 
ss. 19, 31 743 

Procedure applicable to the trial of suits. 
See Madras District Municipalities Act, 1920, 
s. 302 (2) (6) 664 

Property. See Limitation Act, Art. 127 118 

-, meaning of, in Insolvency Law. See 

Transfer of Property Act, s. 6 (c) 141 

--—, what is. See Provincial Insolvency 

Act, 1920, s. 2 (d) 642 

Putting off. See Civil Procedure Code, O. 

VIII, r. 2 956 

Railway administration, definition of, scope 
oi See Railways Act, s. 3 (6) 531 

Receipt of assets. See Civil Procedure 
Code, s. 73 40 

Relieving against penalty. See Contract 
Act, 8. 73 925 

Representatives. See Civil Procedure Code, 
ss. 47, 144 1002 

Restraint of rulers. See Contract Act, s. 70 

892 

'Rules’ In 8. 86, Probate and Administra¬ 
tion Act. See Probate and Administration 
Act, s. 86 746 

Seen It, interpretation of. See Evidence Act, 

B. 63 (5) 939 

Shall be presumed. See U. P. Court of 
Wards Act, ss. 8, 9, 15, 26, 41, 46 800 

Tenant See Agra Tenancy Act, es. 4, 51 

8 

Thereafter, meaning of. See Bengal Tenancy 
Act, 86. 50, 115 926 

mmoveable property. See 
Arts. 39, 49 7 6 9 
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